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Title  3 —  Executive  Order  13475  of  October  7,  2008 

The  President  Further  Amendments  To  Executive  Orders  12139  And  12949 

In  Light  of  the  Foreign  Intelligence  Surveillance  Act  of  1978 
Amendments  Act  of  2008 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  104  and  303  of 
the  Foreign  Intelligence  Surveillance  Act  of  1978  (50  U.S.C.  1801  et  seq.), 
as  amended  by  the  Foreign  Intelligence  Surveillance  Act  of  1978  Amend¬ 
ments  Act  of  2008  (Public  Law  110—261),  it  is  hereby  ordered  as  follows; 

Section  1.  Section  1-103  of  Executive  Order  12139  of  May  23,  1979,  as 
amended,  is  further  amended  by: 

(a)  striking  “(7)”  each  place  it  appears  and  inserting  in  lieu  thereof  “(6)”; 

(b)  adding  after  subsection  (h)  “(i)  Deputy  Director  of  the  Federal  Bureau 
of  Investigation.”:  and 

(c)  by  adding  after  the  sentence  that  begins  “None  of  the  above  officials 
.  .  .”,  a  new  sentence  to  read  “The  requirement  of  the  preceding  sentence 
that  the  named  official  must  be  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate  does  not  apply  to  the  Deputy  Director  of  the 
Federal  Bureau  of  Investigation.” 

Sec.  2.  Section  3  of  Executive  Order  12949  of  February  9,  1995,  as  amended, 
is  further  amended  by: 

(a)  striking  “(7)”  each  place  it  appears  and  inserting  in  lieu  thereof  “(6)”; 

(b)  striking  “and”  at  the  end  of  subsection  (g); 

(c)  striking  the  period  at  the  end  of  subsection  (h)  and  inserting  in  lieu 
thereof  “;  and”; 

(d)  adding  after  subsection  (h)  “(i)  Deputy  Director  of  the  Federal  Bureau 
of  Investigation.”;  and 

(e)  by  adding  after  the  sentence  that  begins  “None  of  the  above  officials 
.  .  .”,  a  new  sentence  to  read  “The  requirement  of  the  preceding  sentence 
that  the  named  official  must  be  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate  does  not  apply  to  the  Deputy  Director  of  the 
Federal  Bureau  of  Investigation.” 
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Sec.  3.  This  order  is  not  intended  to,  and  does  not,  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity,  by  any 
party  against  the  United  States,  its  agencies,  instrumentalities,  or  entities, 
its  officers,  employees,  or  agents,  or  any  other  person. 


THE  WHITE  HOUSE, 
October  7,  2008. 


(FR  Doc.  E8-24342 
Filed  10-9-08;  8:45  am) 
Billing  code  3195-W9-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1260 

[Doc.  No.  LS-07-0141] 

Beef  Promotion  and  Research; 
Reapportionment 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adjusts 
representation  on  the  Cattlemen’s  Beef 
Promotion  and  Research  Board  (Board), 
established  under  the  Beef  Promotion 
and  Research  Act  (Act)  of  1985,  to 
reflect  changes  in  cattle  inventories  and 
cattle  and  beef  imports  that  have 
occurred  since  the  most  recent  Board 
reapportionment  rule  became  effective 
in  February  of  2005.  These  adjustments 
are  required  by  the  Beef  Promotion  and 
Research  Order  (Order)  and  will  result 
in  an  increase  in  Board  membership 
from  104  to  106,  effective  with  the 
Department  of  Agriculture’s 
(Department)  appointments  for  terms 
beginning  early  in  the  year  2009. 

DATES:  Effective  Date:  October  11,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Payne,  Chief,  Marketing 
Programs  Branch,  on  202-720-1115,  fax 
202-720-1125,.  or  by  e-mail  at 
Kenneth.Payne@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  waived  the  review  process 
required  by  Executive  Order  12866  for 
this  action. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  11  of  the 


Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 

(5  U.S.C.  601-612),  The  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  burdened. 

In  the  February  2007  publication  of 
“Farms,  Land  in  Farms,  and  Livestock 
Operations,’’  the  Department’s  National 
Agricultural  Statistics  Service  (NASS) 
estimates  that  in  2006  the  number  of 
operations  in  the  United  States  with 
cattle  totaled  approximately  970,000. 

The  majority  of  these  operations  that  are 
subject  to  the  Order  may  be  classified  as 
small  entities. 

The  final  rule  imposes  no  new  burden 
on  the  industry.  It  only  adjusts 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  cattle  and  beef  imports.  The 
adjustments  are  required  by  the  Order 
and  would  result  in  an  increase  in 
Board  membership  from  104  to  106. 

Background  and  Final  Action 

The  Board  was  initially  appointed 
August  4,  1986,  pursuant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901  et 
seq.)  and  the  Order  issued  thereunder. 
Domestic  representation  on  the  Board  is 
based  on  cattle  inventory  numbers,  and 
importer  representation  is  based  on  the 
conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 
composed  of  cattle  producers  and 
importers  appointed  by  the  Department 
from  nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  unit 
in  which  that  producer  is  a  resident. 


Section  1260.141(c)  of  the  Order 
provides  that  at  least  every  3  years  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 
and,  if  warranted,  shall  reapportion 
units  and/or  modify  the  number  of 
Board  members  from  units  in  order  to 
reflect  the  geographic  distribution  of 
cattle  production  volume  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
the  Department  modifications  to  the 
number  of  cattle  per  unit  necessary  for 
representation  on  the  Board. 

Section  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
includes  a  total  cattle  inventory  equal  to 
or  greater  than  500,000  head  of  cattle 
shall  be  entitled  to  one  representative 
on  the  Board.  Section  1260.141(e)(2) 
provides  that  States  that  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500,000  head  shall  be 
grouped,  to  the  extent  practicable,  into 
geographically  contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500,000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  unit 
that  has  an  additional  one  million  head 
of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  §  1260.141(e)(4).  As 
provided  in  §  1260.141(e)(3),  importers 
are  represented  by  a  single  unit,  with 
the  number  of  Board  members  based  on 
a  conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1986 
was  composed  of  113  members. 
Reapportionment,  based  on  a  3-year 
average  of  cattle  inventory  numbers  and 
import  data,  reduced  the  Board  to  111 
,  members  in  1990  and  107  members  in 
1993  before  the  Board  was  increased  to 
111  members  in  1996.  The  Board  was 
decreased  to  110  members  in  1999, 108 
members  in  2001, 104  members  in  2005, 
and  will  be  increased  to  106  members 
with  appointments  for  terms  effective 
early  in  2009. 

The  current  Board  representation  by 
States  or  units  was  based  on  an  average 
of  the  January  1,  2002,  2003,  and  2004, 
inventory  of  cattle  in  the  various  States 
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as  reported  by  NASS.  Current  importer 
representation  was  based  on  a  combined 
total  average  of  the  2001,  2002,  and 
2003  live  cattle  imports  as  published  by 
the  Department’s  Foreign  Agricultural 
Service  and  the  average  of  the  2001, 

2002,  and  2003  live  animal  equivalents 
for  imported  beef  products. 

Recommendations  concerning  Board 
reapportionment  were  presented  to  the 
Board  at  its  September  20,  2007, 
meeting,  and  were  approved  by  the 
Executive  Committee,  on  behalf  of  the 
Board,  on  October  16,  2007.  In 
considering  reapportionment,  the  Board 
reviewed  cattle  inventories  as  well  as 
cattle,  beef,  and  beef  product  import 
data  for  the  period  of  January  1,  2005, 
to  January  1,  2007.  The  Board 
recommended  that  a  3-year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  that  an  average  of  the 
January  1,  2005,  2006,  and  2007, 
Department  cattle  inventory  numbers 
would  best  reflect  the  number  of  cattle 
in  each  State  or  unit  since  publication 
of  the  last  reapportionment  rule 
published  in  2005. 

The  Board  reviewed  data  published 
by  the  Department’s  Economic  Research 
Service  to  determine  proper  importer 
representation.  The  Board 
recommended  the  use  of  a  combined 
total  of  the  average  of  the  2004,  2005, 
and  2006  cattle  import  data  and  the 
average  of  the  2004,  2005,  and  2006  live 
animal  equivalents  for  imported  beef 
products.  The  method  used  to  calculate 
the  total  number  of  live  animal 
equivalents  was  the  same  as  that  used 
in  the  previous  reapportionment  of  the 
Board,  except  that  the  live  animal 
equivalent  weight  was  changed  in  2006 
from  509  pounds  to  592  pounds.  The 
recommendation  for  importer 
representation  is  based  on  the  most 
recent  3-year  average  of  data  available  to 
the  Board  at  its  September  20,  2007, 
meeting  to  be  consistent  with  the 
procedures  used  for  domestic 
representation. 

The  Board’s  recommended 
reapportionment  plan  will  increase  the 
number  of  representatives  on  the  Board 
from  104  to  106.  One  State-Nebraska- 
would  gain  one  member.  The  importer 
unit  would  also  gain  one  member.  The 
States  and  units  affected  by  the 
reapportionment  plan  and  the  current 
and  revised  member  representation  per 
unit  are  as  follows; 


Current  rep- 

Revised  rep- 

resentation 

resentation 

1.  Nebraska  .. 

6 

7 

2.  Importer  .... 

8 

9 

On  February  7,  2008,  the  Department 
published  in  the  Federal  Register  (73 
FR  7226)  for  public  comment  a 
proposed  rule  providing  for  the 
adjustment  in  Board  membership.  The 
proposed  rule  was  published  with  a 
request  for  comments  to  be  submitted  to 
the  Department  by  March  10,  2008. 

The  Department  received  one 
comment  concerning  the  proposed,  rule 
for  Board  reapportionment.  The 
commenter  raised  a  number  of  points 
that  are  not  pertinent  to  the  proposal 
and  therefore  are  not  addressed.  The 
commenter  also  suggested  that  the 
membership  of  the  Board  be  reduced 
from  106  to  six  members.  The  structure 
of  the  Board  is  determined  by  the 
provisions  of  the  Act  and  Order,  which 
take  into  account  production.  Therefore, 
the  Department  has  not  adopted  this 
suggestion. 

It  is  found  that  good  cause  exists  to 
make  this  rule  effective  less  than  30 
days  after  the  date  of  publication  in  the 
Federal  Register  because  this  rule 
should  be  in  effect  as  soon  as  possible 
for  the  Board  appointments  that  will  be 
effective  early  in  the  year  2009. 

List  of  Subjects  in  7  CFR  Part  1260 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Marketing  agreement, 
Meat  and  meat  products.  Reporting  and 
recordkeeping  requirements. 

■  For  reasons  set  forth  in  the  preamble, 

7  CFR  part  1260  is  amended  as  follows: 

PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

■  1.  The  authority  citation  for  7  CFR 
part  1260  continues  to  read  as  follows; 

Authority:  7  U.S.C.  2901-2911  and  7 
U.S.C.  7401. 

■  2.  In  §  1260.141,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 260.1 41  Membership  of  Board. 

(a)  Beginning  with  the  2008  Board 
nominations  and  the  associated 
appointments  effective  early  in  the  year 
2009,  the  United  States  shall  be  divided 
into  39  geographical  units  and  1  unit 
representing  importers,  and  the  number 
of  Board  members  from  each  unit  shall 
be  as  follows: 


Cattle  and  Calves  ^ 


State/unit 

(1,000 

Head) 

Direc¬ 

tors 

1 .  Alabama . 

1,307  ... 

1 

2.  Arizona . ! . 

930  . 

1 

3.  Arkansas . 

1,773  ... 

2 

4.  California . 

5,450  ... 

5 

5.  Colorado  . 

2,617  ... 

3 

6.  Florida . 

1,707  ... 

2 

Cattle  and  Calves  Continued 


- r 

State/unit 

(1,000 

Head) 

Direc¬ 

tors 

7.  Idaho . 

2,117  ... 

2 

8.  Illinois . 

1,347  ... 

1 

9.  Indiana  . ; . 

883  . 

1 

10.  Iowa  . 

3,783  ... 

4 

11.  Kansas  . . 

6,550  ... 

7 

12.  Kentucky  . 

13.  Louisiana  . 

2,363  ... 
847  . 

2 

1 

14.  Michigan  . 

15.  Minnesota  . 

1,030  ... 
2,390  ... 

1 

2 

16.  Mississippi  . . 

17.  Missouri  . 

1,013  ... 
4,450  ... 

1 

4 

18.  Montana . 

2,383  ... 

2 

19.  Nebraska  . 

6,500  ... 

7 

20.  Nevada  . 

500  . 

1 

21 .  New  Mexico  . 

1,543  ... 

2 

22.  New  York  . 

1,410  ... 

1 

23.  North  Carolina' . 

860  . 

1 

24.  North  Dakota  . 

1,760  ... 

2 

25.  Ohio  . 

1,280  ... 

1 

26.  Oklahoma  . 

5,350  ... 

5 

27.  Oregon . 

28.  Pennsylvania  . 

29.  South  Dakota . 

1,397  ... 
1,603  ... 
3,717  ... 

1 

2 

4 

30.  Tennessee  . 

2,240  ... 

2 

31.  Texas  . 

13,933 

14 

32.  Utah  . 

830  . 

1 

33.  Virginia . 

34.  Wisconsin  . 

1,640  ... 
3,383  ... 
1,403  ..: 

2 

3 

35.  Wyoming . . 

36.  Northwest . 

1 

1 

Alaska . 

15  . 

Hawaii . 

158  . 

Washington  . 

1,107  ... 

Total . 

1,280  ... 

37.  Northeast  . 

1 

Connecticut  . 

54  . 

Delaware  . 

23  . 

Maine . 

90  . 

Massachusetts  . 

46  . 

New  Hampshire  ; . 

New  Jersey  . 

Rhode  Island  . 

38  . 

41  . 

5  . 

Vermont . 

272  . 

Total . 

569  . 

38.  Mid-Atlantic  . 

1 

Maryland . . . 

West  Virginia  . 

228  . 

412  . 

Total  . 

640  . 

39.  Southeast . 

2 

Georgia . 

South  Carolina  . 

1,187  ... 
415  . 

Total . 

1,602  ... 

40.  Importer^  . 

9 

'  2005,  2006,  and  2007  average  of  January 
1  cattle  inventory  data. 

2  2004,  2005,  and  2006  average  of  annual 
import  data. 

•k  1c  ic  fc  ic 

Dated:  October  6,  2008. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service.  ^ 

IFR  Doc.  E8-24115  Filed  10-9-08;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  APHIS-2008-0117] 

Tuberculosis  in  Cattle  and  Bison;  State 
and  Zone  Designations;  Minnesota 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  to  recognize  Minnesota  for 
split-State  status  for  tuberculosis.  The 
entire  State  of  Minnesota  has  been 
classified  as  modified  accredited; 
however,  all  its  affected  herds  are 
located  in  portions  of  four  counties  in 
the  northwest  corner  of  the  State.  We 
have  determined  that  Minnesota  meets 
our  requirements  for  zone  classification. 
Therefore,  we  are  removing  Minnesota 
from  the  list  of  modified  accredited 
States,  adding  an  area  in  the  northwest 
corner  to  the  list  of  modified  accredited 
zones,  and  adding  the  remainder  of  the 
State  to  the  list  of  modified  accredited 
advanced  zones.  This  action  relieves 
restrictions  on  the  interstate  movement 
of  cattle  and  bison  from  areas  of 
Minnesota  other  than  the  modified 
accredited  zone  in  the  northwest  corner. 
DATES:  This  interim  rule  is  effective 
October  10,  2008.  We  will  consider  all 
comments  that  we  receive  on  or  before 
December  9,  2008. 

Compliance  Date:  The  date  for 
complying  with  the  identification 
requirements  for  sexually  intact  heifers 
moving  from  the  modified  accredited 
advanced  zone  in  Minnesota  to 
approved  feedlots  and  for  steers  and 
spayed  heifers  moving  from  the 
modified  accredited  advanced  zone  in 
Minnesota  to  any  destination  (9  CFR 
77.10(b)),  and  for  complying  with  the 
identification  and  certification 
requirements  for  sexually  intact  heifers 
moving  from  the  modified  accredited 
advanced  zone  in  Minnesota  to 
unapproved  feedlots  (9  CFR  77.10(d)),  is 
delayed  until  further  notice.  The 
compliance  date  for  all  other  provisions 
in  9  CFR  part  77  applicable  to  the 
interstate  movement  of  cattle  and  bison 
from  the  State  of  Minnesota  is  October 
10,  2008. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov/fdmspublic/ 
component/main?main=DocketDetail6' 
d=APHIS-2008-01 17  to  submit  or  view 


comments  and  to  view  supporting  and 
related  materials  available 
electronically. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  two  copies  of  your  comment 
to  Docket  No.  APHIS-2008-0117, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  APHIS- 
2008-0117. 

Reading  Room:  You  may  read  any 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 

Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be' 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  is  available  on  the  Internet  at 
http://www.aphis.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

C.  William  Hench,  Senior  Staff 
Veterinarian,  National  Tuberculosis 
Eradication  Program,  Veterinary 
Services,  APHIS,  2150  Centre  Ave., 

Bldg.  B,  MSC  3E20,  Ft.  Collins,  CO 
80526;  (970)  494-7378. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  a  contagious 
and  infectious  granulomatous  disease 
caused  by  the  bacterium  Mycobacterium 
bovis.  Although  commonly  defined  as  a 
chronic  debilitating  disease,  bovine 
tuberculosis  can  occasionally  assume  an 
acute,  rapidly  progressive  course.  While 
any  body  tissue  can  be  affected,  lesions 
are  most  frequently  observed  in  the 
lymph  nodes,  lungs,  intestines,  liver, 
spleen,  pleura,  and  peritoneum. 
Although  cattle  are  considered  to  be  the 
true  hosts  of  M.  bovis,  the  disease  has 
been  reported  in  several  other  species  of 
both  domestic  and  nondomestic 
animals,  as  well  as  in  humans. 

At  the  beginning  of  the  past  century, 
tuberculosis  caused  more  losses  of 
livestock  than  all  other  livestock 
diseases  combined.  This  prompted  the 
establishment  in  the  United  States  of  the 
National  Cooperative  State/Federal 
Bovine  Tuberculosis  Eradication 
Program  for  tuberculosis  in  livestock. 

In  carrying  out  the  national 
eradication  program,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
issues  and  enforces  regulations.  The 
regulations  require  the  testing  of  cattle 
and  bison  for  tuberculosis,  define  the 


Federal  tuberculosis  status  levels  for 
States  or  zones  (accredited-free, 
modified  accredited  advanced,  modified 
accredited,  accreditation  preparatory, 
and  nonaccredited),  provide  the  criteria 
for  attaining  and  maintaining  those 
status  levels,  and  contain  testing  and 
movement  requirements  for  cattle  and 
bison  leaving  States  or  zones  of  a 
particular  status  level.  These  regulations 
are  contained  in  9  CFR  part  77  and  in 
the  Bovine  Tuberculosis  Eradication 
Uniform  Methods  and  Rules,  1999, 
which  is  incorporated  by  reference  into 
the  regulations. 

Conditions  for  Zone  Classification 

Under  §§  77.3  and  77.4  of  the 
regulations,  irf  order  to  qualify  for  zone 
classification  by  APHIS,  a  State  must 
meet  the  following  requirements: 

1.  The  State  must  have  adopted  and 
must  be  enforcing  regulations  that 
impose  restrictions  on  the  intrastate 
movement  of  cattle,  bison,  and  captive 
cervids  that  are  substantially  the  same 
as  those  in  place  in  part  77  for  the 
interstate  movement  of  those  animals. 

2.  The  designation  of  part  of  a  State 
as  a  zone  must  otherwise  be  adequate  to 
prevent  the  interstate  spread  of 
tuberculosis. 

3.  The  zones  must  be  delineated  by 
the  animal  health  authorities  in  the 
State  making  the  request  for  zone 
classification  and  must  be  approved  by 
the  APHIS  Administrator. 

4.  The  request  for  zone  classification 
must  demonstrate  that  the  State  has  the 
legal  and  financial  resources  to 
implement  and  enforce  a  tuberculosis 
eradication  program  and  has  in  place 
the  infrastructure,  laws,  and  regulations 
to  require  and  ensure  that  State  and 
Federal  animal  health  authorities  are 
notified  of  tuberculosis  cases  in 
domestic  livestock  or  outbreaks  in 
wildlife. 

5.  The  request  for  zone  classification 
must  demonstrate  that  the  State 
maintains,  in  each  intended  zone, 
clinical  and  epidemiological 
surveillance  of  animal  species  at  risk  of 
tuberculosis,  at  a  rate  that  allows 
detection  of  tuberculosis  in  the  overall 
population  of  livestock  at  a  2  percent 
prevalence  rate  with  95  percent 
confidence.  The  designated  tuberculosis 
epidemiologist  must  review  reports  of 
all  testing  for  each  zone  within  the  State 
within  30  days  of  the  testing. 

6.  The  State  must  enter  into  a 
memorandum  of  understanding  with 
APHIS  in  which  the  State  agrees  to 
adhere  to  any  conditions  for  zone 
recognition  particular  to  that  request. 
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Request  for  Zone  ClassiOcation  in 
Minnesota 

The  regulations  in  §  77.5  define  a 
modified  accredited  advanced  State  or 
zone  as  a  State  or  zone  in  which 
tuberculosis  has  been  prevalent  in  less 
than  0.01  percent  of  the  total  number  of 
herds  of  cattle  and  bison  in  the  State  or 
zone  for  each  of  the  most  recent  2  years. 
That  definition  does  provide,  however, 
that  a  State  or  zone  with  fewer  than 
30,000  herds  may  have  up  to  3  affected 
herds  for  each  of  the  most  recent  2 
years,  depending  on  the  veterinary 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone. 

The  regulations  define  a  modified 
accredited  State  or  zone  as  a  State  or 
zone  in  which  tuberculosis  has  been 
prevalent  in  less  than  0.1  percent  of  the 
total  number  of  herds  of  cattle  and  bison 
in  the  State  or  zone  for  the  most  recent 
year.  That  definition  does  provide, 
however,  that  a  State  or  zone  with  fewer 
than  10,000  herds  may  have  up  to  10 
affected  herds  for  the  most  recent  year, 
depending  on  the  veterinary 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
April  9,  2008  (73  FR  19139-19142, 
Docket  No.  APHIS-2008-0037),  we 
amended  the  tuberculosis  regulations  by 
removing  Minnesota  from  the  list  of 
modified  accredited  advanced  States 
and  adding  it  to  the  list  of  modified 
accredited  States.  This  action  was  taken 
after  four  affected  herds  were  found  in 
Minnesota  within  a  5-month  period.  All 
of  the  affected  herds  were  located  in 
portions  of  four  counties  in  the 
northwest  corner  of  Minnesota.  No 
tuberculosis-affected  herds  were  found 
in  the  remainder  of  the  State. 

We  have  received  from  the  State  of 
Minnesota  a  request  for  zone 
classification  for  tuberculosis  and  have 
conducted  a  risk  assessment  to  evaluate 
that  request.  Our  risk  assessment, 
entitled  “Assessment  of  Risk  Associated 
with  the  Minnesota  Proposed  Plan  for 
Split-State  Status  for  Mycobacterium 
bovis  (Bovine  Tuberculosis),”  is 
available  for  public  review  and 
comment  in  conjunction  with  this 
interim  rule. 

The  risk  assessment  may  be  viewed 
on  the  Regulations.gov  Web  site  or  in 
our  reading  room  (see  ADDRESSES  above 
for  a  link  to  Regulations.gov  and 
information  on  the  location  and  hours  of 


’  2007  Minnesota  Agricultural  Statistics,  U.S. 
Department  of  Agriculture  (USDA)/National 
Agricultural  Statistics  Service  (NASS),  Minnesota 
Department  of  Agriculture. 


the  reading  room).  You  may  request 
paper  copies  of  the  risk  assessment  by 
calling  or  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  the  title  of  the 
risk  assessment  when  requesting  copies. 

Based  on  the  risk  assessment,  we  have 
concluded  that  Minnesota  meets  the 
requirements  listed  above  for  zone 
classification  and  that,  except  for  the 
area  in  the  northwest  corner  of  the  State 
where  the  affected  herds  were  found, 
Minnesota  now  meets  the  criteria  for 
modified  accredited  advanced 
tuberculosis  status.  Therefore,  we  are 
classifying  two  zones  in  Minnesota  as 
follows: 

•  The  modified  accredited  zone, 
which  is  the  smaller  of  the  two,  consists 
of  portions  of  the  Minnesota  Counties  of 
Lake  of  the  Woods,  Roseau,  Marshall, 
and  Beltrami.  A  complete  description  of 
the  boundaries  of  this  zone  is  contained 
in  the  rule  text  at  the  end  of  this 
document. 

•  The  modified  accredited  advanced 
zofle  consists  of  the  rest  of  the  State  of 
Minnesota. 

Immediate  Action 

Immediate  action  is  warranted  to 
relieve  restrictions  on  the  interstate 
movement  of  cattle  and  bison  from  the 
newly  classified  modified  accredited 
advanced  zone  in  Minnesota.  Under 
these  circumstances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 

After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
potential  economic  effects  of  this  action 
on  small  entities. 


2  USDA/Economic  Research  Service  Farm 
Income:  Annual  Cash  Receipts,  1924-2006;  Table 
5 — Cash  Receipts,  by  commodity  groups  and 
selected  commodities,  Minnesota,  2000-2006. 


This  interim  rule  removes  Minnesota 
from  the  list  of  modified  accredited 
States,  adds  an  area  in  the  northwest 
corner  to  the  list  of  modified  accredited 
zones,  and  adds  the  remainder  of  the 
State  to  the  list  of  modified  accredited 
advanced  zones.  This  action  relieves 
restrictions  on  the  interstate  movement 
of  cattle  and  bison  from  areas  of 
Minnesota  other  than  the  modified 
accredited  zone  in  the  northwest  corner. 

Entities  that  will  be  directly  affected 
by  this  interim  rule  are  Minnesota  beef 
and  dairy  farms  that  engage  in  interstate 
movement  of  certain  types  of  cattle. 
Operations  in  the  modified  accredited 
advanced  zone  will  benefit  from 
reduced  costs  associated  with 
tuberculosis  testing. 

The  cattle  industry  plays  an  important 
role  in  Minnesota’s  economy.  There 
were  25,000  cattle  and  calf  operations  in 
Minnesota  in  2006  with  a  total 
inventory  of  2.4  million  head.  About 
24,700  of  these  cattle  operations, 
accounting  for  more  than  99  percent  of 
the  State’s  cattle,  are  located  in  the 
modified  accredited  advanced  zone.^ 
State-wide  cash  receipts  from  cattle  and 
calves  and  dairy  products  totaled  $926 
million  and  $1,074  billion,  respectively, 
in  2006.  Seven-year  average  (2000- 
2006)  cash  receipts  for  cattle  and  calves 
and  dairy  products  were  $944  million 
and  $1.2  billion,  respectively. ^ 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  impact  of  their 
rules  on  small  entities.  The  Small 
Business  Administration  (SBA)  has 
established  guidelines  for  determining 
which  businesses  are  considered  small. 
According  to  SBA  size  standards  for 
beef  cattle  ranching  and  farming  (North 
American  Industry  Classification 
System  (NAICS)  112111)  and  for  dairy 
cattle  and  milk  production  (NAICS 
112120),  operations  with  not  more  than 
$750,000  in  annual  sales  are  considered 
small  entities.  In  2002,  more  than  95 
percent  of  cattle  and  calf  farms 
generated  less  than  $500,000  in  cash 
receipts,  and  about  1.4  percent 
generated  $1  million  or  more.  More  than 
93  percent  of  dairy  farms  generated  less 
than  $500,000  in  cash  receipts,  and 
about  2  percent  generated  $1  million  or 
more.3  Clearly,  the  majority  of 
Minnesota’s  cattle  operations  are  small 
entities.  The  composition  of 
Minnesota’s  cattle  inventory  is  shown  in 
table  1. 


3  2002  Census  of  Agriculture.  NASS,  IISDA. 
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Table  1— Minnesota  Cattle  Inventory,  January  1,  2006 


Type 


Beef  cows  . 

Milk  cows  . 

Heifers 

Beef  cow  replacements 
Milk  cow  replacements 
Other  heifers . 

Total  heifers . 


Steers 
Bulls  .. 
Calves 


Total . 

Source:  NASS,  USDA. 


- - ^ 

Number 

Percentage  of 
total 

390,000 

16.6 

445,000 

18.9 

95,000 

4.0 

265,000 

11.3 

170,000 

7.2 

530,000 

22.6 

450,000 

19.2 

1.5 

500,000 

21.3 

2,350,000 

Minnesota  is  currently  listed  as  a 
modified  accredited  State.  This  rule 
reclassifies  nearly  all  of  the  State  as 
modified  accredited  advanced.  The 
reclassification  of  a  zone  to  modified 
accredited  advanced  status  from 
modified  accredited  status  removes 
certain  restrictions  on  the  interstate 
movement  of  feeding  and  breeding 
cattle.  The  modified  accredited  zone 
restrictions  include  a  negative 
tuberculosis  test  within  60  days  of  the 
interstate  movement  of  steers  and 
spayed  heifers  that  are  being  moved  not 
directly  to  slaughter,  but  rather  for 
feeding  purposes.  The  modified 
accredited  zone  restrictions  also  include 
a  negative  whole  herd  test  within  1  year 
of  the  interstate  movement  of  sexually 
intact  cattle  from  a  herd  without 
accredited  status,  that  is,  animals  being 
moved  for  breeding  purposes  from 
nonaccredited  herds.  In  addition,  dairy 
herds  in  a  modified  accredited 
advanced  zone  are  not  required  to  have 
an  annual  whole  herd  test  in  order  to 
comply  with  the  Pasteurized  Milk 
Ordinance  (PMO),'*  whereas  a  whole 
herd  test  is  required  of  dairy  herds  in  a 
modified  accredited  zone. 

A  negative  tuberculosis  test  within  60 
days  of  interstate  movement  of  feeding 
cattle  will  no  longer  be  needed  for  herds 
in  the  modified  accredited  advanced 
zone.  Tuberculosis  testing,  including 
veterinary  fees,  costs  about  $10  to  $15 
per  head.®  The  Minnesota  Board  of 
Animal  Health  tracks  the  number  of 
feeding  animals  moved  interstate  from 
Minnesota,  as  documented  on  export 
certificates.  In  2007,  more  than  150,000 
head  of  feeding  cattle  were  moved  out 
of  Minnesota.  Because  the  reclassified 
zone  includes  about  99  percent  of  all 


■*  U.S.  Food  and  Drug  Administration.  Center  for 
Food  Safety  and  Applied  Nutrition. 

®USDA/APHIS/Veterinary  Services,  personal 
communication. 


cattle  in  the  State,  the  vast  majority  of 
the  feeding  animals  moving  out  of 
Minnesota  will  likely  move  from  the 
zone  reclassified  to  modified  accredited 
advanced  status  by  this  rule  and  will  no 
longer  require  a  negative  tuberculosis 
test  within  60  days  of  movement.  Based 
on  the  above  range  in  testing  costs  per 
animal,  we  expect  annual  cost  savings  ' 
associated  with  reduced  testing  of 
feeder  cattle  moving  out  of  the  State  to 
total  between  $1.5  million  and  $2.25 
million.  The  more  a  herd  owner  in  the 
modified  accredited  advanced  zone 
engages  in  the  interstate  movement  of 
feeding  cattle,  the  greater  will  be  the 
savings  associated  with  the  reduction  in 
movement  restrictions. 

Owners  of  nonaccredited  herds  in  the 
modified  accredited  advanced  zone 
engaged  in  interstate  movement  of 
breeding  cattle  also  will  benefit  from 
reduced  costs  associated  with 
tuberculosis  testing.  A  negative  whole 
herd  test  within  1  year  of  the  interstate 
movement  of  intact  cattle  from  a  herd 
without  accredited  status  will  no  longer 
be  needed  for  herds  in  the  modified 
accredited  advanced  zone.  In  addition, 
the  annual  whole  herd  test  for  dairies 
required  under  the  PMO  for  herds  in  a 
modified  accredited  zone  is  not  required 
for  herds  in  a  modified  accredited 
advanced  zone. 

A  whole  herd  test  requires  the  testing 
of  all  animals  in  a  herd  that  are  12 
months  of  age  or  older  at  the  time  of  the 
test.  In  January  2006,  there  were  870,000 
beef  and  milk  cows  that  had  calved  and 
bulls  on  25,000  farms  in  Minnesota.  If 
we  assume  that  these  categories  of  cattle 
comprise  all  of  the  whole  herd  test 
animals,  then  there  were,  on  average,  35 
cattle  per  herd  tested  under  the 
modified  accredited  requirements. 
Annual  whole  herd  testing  costs 
averaged  between  $350  and  $525  per 
herd,  based  on  tuberculosis  testing  costs 


of  $10  to  $15  per  head.  These  cost 
estimates  per  herd  may  be  high  because 
the  cost  of  whole  herd  testing  on  a  per; 
animal  basis  is  generally  less  than  the 
cost  of  testing  animals  individually. 

The  State  of  Minnesota  has  estimated 
that  there  are  5,381  commercial  dairies 
operating  in  the  modified  accredited 
advanced  zone.  These  dairies  will  no 
longer  be  required  to  perform  an  annual 
whole  herd  test  under  the  PMO. 

Beef  or  mixed  herd  enterprises  in  the 
modified  accredited  advanced  zone  that 
engage  in  the  interstate  movement  of 
intact  cattle  will  not  be  required  to  have 
a  whole  herd  test  performed  in  the  1 
year  prior  to  that  movement.  The 
Minnesota  Board  of  Animal  Health 
tracks  the  number  of  breeding  animals 
moved  interstate  from  Minnesota,  as 
documented  on  export  certificates.  In 
2007,  about  61,000  breeding  animals 
moved  out  of  Minnesota.  There  are 
fewer  than  30  accredited  herds  in 
Minnesota.  Therefore,  most  breeding 
animals  moving  out  of  Minnesota  are 
from  nonaccredited  herds  that  under 
modified  accredited  status  require  a 
whole  herd  test. 

All  cattle  enterprises  in  the  modified 
accredited  advanced  zone  that  move 
breeding  animals  out  of  Minnesota  or 
that  operate  as  dairies  will  no  longer 
need  to  perform  a  whole  herd  test  on  an 
annual  basis.  Based  on  the  above 
estimate  of  the  average  cost  of  a  whole 
herd  test,  and  assuming  that  all 
Minnesota  herds  in  the  modified 
accredited  advanced  zone  will  be 
affected,  the  annual  cost  savings 
associated  with  the  removal  of  the 
whole  herd  testing  requirement  could 
total  between  $8.65  million  (24,700 
herds,  multiplied  by  $350  per  herd)  and 
$12.97  million  (24,700  herds,  multiplied 
by  $525  per  herd). 

The  overwhelming  majority  of  cattle 
herds  in  the  State  will  see  a  reduction 
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in  pre-movement  tuberculosis  testing 
requirements  as  a  result  of  this  interim 
rule,  and  will  therefore  benefit  from 
reduced  costs  associated  with  that 
tuberculosis  testing.  However, 
tuberculosis  testing  costs  are  very  small 
when  compared  to  value  of  the  cattle 
tested,  and  the  expected  savings, 
therefore,  are  also  relatively  small.  On 
January  1,  2007,  beef  cattle  in  Minnesota 
had  an  average  per  animal  value  of 
$960.®  The  average  value  of  dairy  cattle 
is  considerably  higher,  given  the  value 
of  milk  produced.  The  savings  in 
tuberculosis  testing  costs  represent  no 
more  than  about  1.6  percent  of  the 
average  per-head  value  of  beef  cattle 
{$15/$960)  and  an  even  smaller 
percentage  of  the  average  value  of  dairy 
cattle. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (Ij  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3j  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tubercidosis. 

■  Accordingly,  we  are  amending  9  CFR 
part  77  as  follows: 

PART  77— TUBERCULOSIS 

■  1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

®Meat  Animals  Production,  Distribution  and 
Income  2007  Summary.  April  2008.  Agricultural 
Statistics  Board.  NASS,  USDA. 


Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

■  2.  In  §  77.9,  paragraph  (bj  is  revised  to 
read  as  follows: 

§  77.9  Modified  accredited  advanced 
States  or  zones. 

***** 

(bJ  The  following  are  modified 
accredited  advanced  zones:  All  of  the 
State  of  Michigan  except  for  the  zones 
that  comprise  those  counties  or  portions 
of  counties  in  Michigan  described  in 
§  77.7(b)(lJ  and  §  77.11(bJ(l);  and  all  of 
the  State  of  Minnesota  except  for  the 
zones  that  comprise  those  counties  or 
portions  of  counties  in  Minnesota 
described  in  §  77.11(b)(2). 
***** 

■  3.  In  §  77.11,  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  77.1 1  Modified  accredited  States  or 
zones. 

(a)  The  following  are  modified 
accredited  States:  None. 

(b)  The  following  are  modified 
accredited  zones: 

(1)  A  zone  in  Michigan  that  comprises 
Alcona,  Alpena,  Antrim,  Charlevoix, 
Cheboygan,  Crawford,  Emmet, 
Montmorency,  Oscoda,  Otsego,  and 
Presque  Isle  Counties  and  those  portions 
of  Iosco  and  Ogemaw  Counties  that  are 
north  of  the  southernmost  boundary  of 
the  Huron  National  Forest  and  the  Au 
Sable  State  Forest. 

(2)  Those  portions  of  the  Minnesota 
Counties  of  Lake  of  the  Woods,  Roseau, 
Marshall,  and  Beltrami  bounded  by  a 
line  as  follows:  Beginning  in  Lake  of  the 
Woods  County  at  the  intersection  of  the 
U.S./Canadian  border  and  the  western 
shoreline  of  Lake  of  the  Woods;  then 
west  along  the  U.S. /Canadian  border 
(crossing  into  Roseau  County)  to  Roseau 
County  Road  115;  then  south  along 
Roseau  County  Road  115  to  State 
Highway  11;  then  southwest  along  State 
Highway  11  to  State  Highway  32;  then 
south  along  State  Highway  32  (crossing 
into  Marshall  County)  to  Marshall 
County  Road  47/124;  then  east  along 
Marshall  County  Road  47/124  to  210th 
Avenue  Northeast;  then  south  along 
210th  Avenue  Northeast  and  southwest 
to  where  the  name  changes  to  200th 
Avenue  Northeast;  then  south  along 
200th  Avenue  Northeast  to  County  Road 
121;  then  south  along  the  western 
boundary  of  Agassiz  National  Wildlife 
Reserve  and  along  the  western  boundary 
of  the  Elm  Lake  State  Wildlife 
Management  Area  to  the  southwest 
corner  of  sec.  21  in  T.  155  N.,  R.  42  W. 
of  the  Fifth  Prime  Meridian;  then  east 
along  the  southern  boundary  of  secs.  21, 
22,  23,  and  24  in  T.  155  N.,  R.  42  W. 


and  secs.  19  and  20  in  T.  155  N.,  R.  41 
W.;  then  south  along  the  western 
boundary  of  secs.  28  and  33  in  T.  155 
N.,  R.  41  W.;  then  continuing  south 
along  Marshall  County  Road  52  to  the 
southern  boundary  of  Marshall  County; 
then  east  along  the  southern  boundary 
of  Marshall  County  to  the  western 
boundary  of  Beltrami  County  (also  the 
boundary  of  the  Red  Lake  Indian 
Reservation);  then  north  along  the 
Beltrami  County  boundary  (also  the 
boundary  of  the  Red  Lake  Indian 
Reservation)  to  the  northern  boundary 
of  tbe  Red  Lake  Indian  Reservation;  then 
east  along  the  northern  boundary  of  the 
Red  Lake  Indian  Reservation  to  the 
southeast  corner  of  sec.  36  in  T.  155  N., 
R.  34  W.;  then  north  along  the  eastern 
boundary  of  Townships  155,  156,  157 
(crossing  into  Lake  of  the  Woods 
County),  158,  159,  160,  and  161  N.,  R. 

34  Vy.,  to  State  Highway  11;  then 
northwest  and  north  along  State 
Highway  11  to  County  Road  74;  then 
east  along  County  Road  74  to  Main 
Avenue  Northeast;  then  north  along 
Main  Avenue  Northeast  to  the  northern 
city  limits  of  Warroad;  then  east  along 
the  Warroad  city  limits  to  the  shore  of 
Lake  of  the  Woods;  then  along  the  shore 
of  Lake  of  the  Woods  to  the  point  of 
beginning. 

***** 

Done  in  Washington,  DC,  this  7th  day  of 
October  2008. 

Cindy  Smith, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  E8-24223  Filed  10-9-08;  8:45  am] 
BILLING  CODE  341(>-a4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0835;  Directorate 
Identifier  2008-SW-34-AD;  Amendment  39- 
15684;  AD  2008-20-05] 

RIN  212a-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  600N 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTiON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  MD  Helicopters,  Inc.  (MDHI)  Model 
600N  helicopters.  The  AD  currently 
requires  modifying  the  fuselage  aft 
section  within  the  next  24  months  to 
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strengthen  the  tailboom  attachment 
fittings  and  upper  longerons.  This 
amendment  retains  the  current  required 
modification  and  adds  the  following 
requirements:  Repetitively  inspecting 
the  tailboom  attachment  fittings; 
installing  inspection  holes  and 
attachment  bolt  washers;  modifying 
both  access  covers;  and  replacing 
broken  attachment  bolts.  These 
additional  requirements  were 
inadvertently  omitted  from  the  current 
AD.  This  amendment  is  prompted  by 
the  need  to  correct  our  mistake  and 
continue  the  repetitive  inspections  of 
the  tailboom  attachment  fittings  until 
the  fuselage  aft  section  is  modified.  This 
series  of  ADs  is  prompted  by  an 
accident  due  to  failure  of  the  tailboom 
attach  points  resulting  in  loss  of  control 
of  the  helicopter.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  the  tailboom  attachment 
fittings,  separation  of  the  tailboom  from 
the  helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Effective  October  27,  2008. 

The  incorporation  by  reference  of 
certain  publications  was  approved  by 
the  Director  of  the  Federal  Register  as  of 
April  29,  2002  (67  FR  17934,  April  12, 
2002);  April  27,  2006  (71  FR  24808, 

April  27,  2006);  and  April  16,  2008  (73 
FR  13096,  March  12,  2008). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  9,  2008. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  Federal  eHuIemaking  Portal:  Go  to 
http:/ /ww’w. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

You  may  get  the  service  information 
identified  in  this  AD  from  MD 
Helicopters  Inc.,  Attn:  Customer 
Support  Division,  4555  E.  McDowell 
Rd.,  Mail  Stop  M615,  Mesa,  Arizona 
85215-9734,  telephone  1-800-388- 
3378,  fax  480-346-6813,  or  on  the 
Internet  at  http:// 
www.mdhelicopters.com. 

Examining  the  Docket:  You  may 
examine  the  docket  that  contains  the 
AD,  any  comments,  and  other 


information  on  the  Internet  at  http://^ 
wwiv.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Docket 
Operations  office  (telephone  (800)  647- 
5527)  is  located  in  Room  W12-140  on 
the  ground  floor  of  the  West  Building  at 
the  street  address  stated  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Schrieber,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  562-627-5348,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  On 

February  27,  2008,  we  i.ssued  AD  2008- 
05-17,  Amendment  39-15411  (73  FR 
13096,  March  12,  2008),  to  supersede 
AD  2006-08-12,  Amendment  39-14569 
(71  FR  24808,  April  27,  2006),  which 
superseded  AD  2001-24-51, 

Amendment  39-12706  (67  FR  17934, 
April  12,  2002),  for  the  MDHI  Model 
600N  helicopters.  AD  2008-05-17 
required  modifying  the  fuselage  aft 
section  within  the  next  24  months  to 
strengthen  the  tailboom  attachment 
fittings  and  upper  longerons.  AD  2001- 
24-51  was  prompted  by  the  discovery  of 
a  cracked  bolt.  AD  2006-08-12  was 
prompted  by  an  accident  due  to  failure 
of  the  tail  boom  attach  points  resulting 
in  loss  of  control  of  the  helicopter.  That 
condition,  if  not  corrected,  could  result 
•in  failure  of  the  tailboom  attachment 
fittings,  separation  of  the  tailboom  from 
the  helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  issuing  AD  2008-05-17,  we 
discovered  that  we  inadvertently 
omitted  the  requirements  from  AD 
2006-08-12  to  repetitively  inspect  the 
tailboom  attachment  fittings:  install 
inspection  holes  and  attachment  bolt 
washers;  modify  both  access  covers;  and 
replace  broken  attachment  bolts.  Since 
the  compliance  time  in  AD  2008-05-17 
for  modifying  the  fuselage  aft  section  is 
24  months,  this  results  in  a  24-month 
period  of  time  for  which  the  helicopters 
would  not  be  subject  to  the  actions 
contained  in  AD  2006-08-12,  which 
was  not  our  intention.  The  accident  that 
prompted  these  ADs  may  have  resulted 
from  failure  of  the  thread  engagement 
between  the  nut  plate  and  bolt  or  by 
cracking  in  the  attachment  bathtub  ring. 
Therefore,  the  tailboom  attachment 
fittings  and  upper  longerons  must  be 
inspected  at  25-  and  100-hour  time-in- 
service  (TIS)  intervals  to  detect  any 
unairworthy  parts  and  prevent  failure  of 
the  tailboom  attachment  fittings. 


separation  of  the  tailboom  from  the 
helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHI  Model  600N 
helicopters  of  the  same  type  design,  this 
AD  supersedes  AD  2008-05-17  tO' 
reinstate  certain  actions  related  to  the 
tailboom  attachment  fittings 
inadvertently  omitted  from  the  current 
AD  and  to  continue  to  require  the 
modification  of  the  fuselage  aft  section 
within  24  months.  The  inspections  and 
modification  must  be  accomplished  by 
following  the  specified  portions  of  the 
service  bulletins. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  structural  integrity 
and  the  controllability  of  the  helicopter. 
The  inspections  are  required  at  25  and 
100-hours  time-in-service  (TIS)  We 
consider  that  the  100-hour  TIS 
inspection  is  a  relatively  short  interval 
because  some  of  the  affected  helicopters 
may  reach  those  hours  within  2  months. 
Therefore,  this  AD  must  be  issued 
immediately  to  reinstate  the  previous 
requirements  related  to  the  tailboom 
attachment  fittings. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

We  estimate  that  this  AD  will  affect 
18  helicopters  and  will  take  about  322 
work  hours  to  modify  each  helicopter 
and  will  require  about  1  work  hour  to 
do  a  repetitive  inspection  with  24 
inspections  per  helicopter  per  year  at  an 
average  labor  rate  of  $80  per  work  hour. 
Required  parts  will  cost  about  $14,960 
per  helicopter.  Based  on  these  figures 
and  assuming  24  repetitive  inspections 
per  helicopter  per  year  for  2  years  until 
the  modification  is  required,  we 
estimate  the  total  cost  impact  of  the  AD 
on  U.S.  operators  to  be  $802,080. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  that  affect  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  data,  views,  or  arguments 
regarding  this  AD.  Send  your  comments 
to  an  address  listed  under  ADDRESSES. 
Include  “Docket  No.  FAA-2008-0834; 
Directorate  Identifier  2008-SW-34-AD” 
at  the  beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  AD.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.reguIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  AD.  Using  the 
search  function  of  our  docket  Web  site, 
you  can  find  and  read  the  comments  to 
any  of  our  dockets,  including  the  name 
of  the  individual  who  sent  the 
comment.  You  may  review  the  DOT’S 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78). 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation; 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Februa^  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD.  See  the  AD  docket  to  examiiie 
the  economic  evaluation. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 


products  identified  in  this  rulemaking 
action. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-15411  (73  FR 
13096,  March  12,  2008),  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-15684,  to  read  as 
follows: 

2008-20-08  MD  Helicopters,  Inc.: 
Amendment  39-15684.  Docket  No. 
FAA-2008-0834;  Directorate  Identifier 
2008-SW-34-AD.  Supersedes  AD  2008— 
05-17,  Amendment  39-15411,  Docket 
No.  FAA-2007-29342,  Directorate 
Identifier  2007-SW-08-AD. 

Applicability:  Model  600N  helicopters, 
serial  numbers  with  a  prefix  “RN”  and  003 
through  058,  that  have  not  been  modified  in 
the  fuselage  aft  section  to  strengthen  the 
tailboom  attachments  and  longerons  per  MD 
Helicopters  (MDHI)  Technical  Bulletin  (TB) 
TB600N-007,  dated  January  12,  2004; 
TB600N-007,  Revision  1,  dated  April  13, 
2006;  or  TB600N-007,  Revision  2,  dated 
October  5,  2006,  certificated  in  any  category. 
Compliance:  Required  as  indicated. 

To  prevent  failure  of  the  tailboom 
attachment  fittings,  separation  of  the 
tailboom  from  the  helicopter,  and  subsequent 
loss  of  control  of  the  helicopter,  do  the 
following: 

Note  1:  There  is  a  slight  discrepancy 
between  MD  Helicopters,  Inc.  Service 
Bulletin  SB600N-036,  dated  November  2, 
2001  (SB600N-036)  and  MD  Helicopters 
Service  Bulletin  SB600N-039,  dated 
December  9,  2003  {SB600N-039)  on  the 
vertical  location  of  the  upper  left  inspection 
hole.  Either  location  is  acceptable  for  this 
AD. 

(a)  Within  5  hours  time-in-service  (TIS), 
unless  accomplished  previously: 

(1)  Remove  the  tailboom  fairing  and 
tailboom.  Remove  both  upper  tailboom 
attachment  access  covers  in  accordance  with 
the  Accomplishment  Instructions,  paragraph 
2.B.{2)  of  SB600N-036. 

Note  2:  MDHI  CSP-HMI-2,  Section  53-40- 
30,  pertains  to  the  subject  of  this  AD. 

(2)  Using  a  light  and  a  1  Ox  or  higher 
magnifying  glass: 


(i)  Inspect  the  right  and  left  upper  tailboom 
attachment  fittings,  part  number  (P/N) 
500N3422  and  500N3422-3,  respectively,  for 
a  crack  as  shown  in  Figure  1  of  SB600N-036. 

If  a  crack  is  found,  replace  any  cracked 
attachment  fitting  with  an  airworthy 
attachment  fitting  before  further  fli^t. 

(ii)  Inspect  both  upper  tailboom  attachment 
nut  plates  for  thread  damage  or  a  crack. 

Replace  any  damaged  or  cracked  nut  plate 
with  an  airworthy  nut  plate  before  further 
flight. 

(iii)  Inspect  both  angles  for  a  crack.  If  a 
crack  is  found  on  a  right-hand  angle,  P/N 
500N3429-6,  before  further  flight,  install  a 
new  clip  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.(5)(c)  of  SB600N-036.  If  a  crack  is  found 
on  the  left-hand  angle,  P/N  500N3429— 7, 
before  further  flight,  replace  the  angle  with 
an  airworthy  angle,  or  repair  the  angle  in 
accordance  with  FAA-approved  procedures. 

(3)  Replace  the  upper  right  (pilot  side) 
tailboom  attachment  bolt  (bolt)  with  a  new 
bolt. 

(4)  If  the  removed  upper  right  pilot-side 
bolt  is  broken,  replace  the  remaining  three 
bolts  with  airworthy  bolts  before  further 
flight. 

(5)  Add  one  washer,  P/N  AN960C516 
(NAS1149C0563R)  or  AN960C616 
(NAS1149C0663Rj,  as  appropriate,  to  each 
tailboom  bolt  between  the  tailboom  and  the 
NASI 587  countersunk  washer.  A  minimum 
of  two  threads  must  extend  past  the  nut 
plate. 

(6)  Modify  both  access  covers  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.(6),  of  SB600N- 
036. 

(b)  Within  5  hours  TIS,  unless 
accomplished  previously: 

(1)  Drill  four  additional  inspection  holes  in 
the  fuselage  as  shown  for  the  left  side  of  the 
fuselage  in  Figure  1  of  SB600N-039,  by 
following  the  Accomplishment  Instruction 
paragraphs  of  SB600N-039  as  follows: 

(1)  Paragraphs  2.A.{l)(a),  (b),  and  (d)  for 
inspection  holes  at  L166  and  R166. 

(ii)  Paragraphs  2.A.(2)(a),  (b),  and  (d)  for 
inspection  holes  at  L153  and  R153. 

(2)  Thoroughly  clean  the  attachment 
fittings  and  surrounding  area.  If  the 
attachment  fittings  and  surrounding  area 
cannot  be  satisfactorily  cleaned  to 
accomplish  a  borescope  inspection,  then 
accomplish  the  actions  in  paragraph  (c)  of 
this  AD. 

(3)  Using  a  lighted  borescope,  inspect  all 
four  attachment  fittings  and  the  surrounding 
area  for  cracking. 

(i)  If  a  crack  is  found  in  the  upper  right 
attachment  fitting,  accomplish  the  actions  in 
paragraph  (c)  of  this  AD. 

(ii)  If  a  crack  is  found  in  any  of  the  other 
three  attachment  fittings,  before  further 
flight,  accomplish  the  actions  described  in 
paragraph  (f)  of  this  AD. 

(4)  Visually  inspect  the  upper  longerons  for 
cracking  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.C.,  of  SB600N-039.  If  a  crack  is  found  in 
the  upper  longeron,  accomplish  the  actions 
in  paragraph  (e)  of  this  AD. 

Note  3:  The  reference  in  Figure  1  of 
SB600N-039  to  the  inspection  hole  at  L167 
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mistakenly  states  that  it  was  “Added  by 
SB900-036.”  Inspection  holes  at  L167  and 
R167  were  originally  specified  by  SB600N- 
036. 

(c)  Within  25  hours  TIS,  unless 
accomplished  previously: 

(1)  Thoroughly  clean  all  attachment  fittings 
and  the  surrounding  areas,  inspect  the  area 
for  cracking,  replace  the  upper  right 
attachment  fitting  and  all  four  nut  plates,  and 
paint  the  area  inside  of  the  attachment 
fittings  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.,  of  MD  Helicopters  Service  Bulletin 
SB600N-043,  dated  April  13,  2006  (SB600N- 
043).  If  a  crack  is  found  in  any  of  the  other 
three  attachment  fittings,  before  further 
flight,  accomplish  the  actions  described  in 
paragraph  (f)  of  this  AD. 

(2)  Using  a  lOx  magnifying  gleiss,  inspect 
the  attachment  bolts’  threads  and  shanks  for 
wear  or  damage  in  accordance  with 
paragraph  2.B.,  of  SB600N-043.  If  wear  or 
damage  is  present,  replace  the  attachment 
bolts  with  airworthy  bolts. 

(d)  Thereafter,  at  the  specified  intervals, 
remove  the  plug  buttons  from  the  inspection 
holes,  and  using  a  bright  light,  inspect  the 
upper  and  lower  left  and  upper  and  lower 
right  attachment  fittings,  angles,  and  nut 
plates  for  a  crack  by  following  the 
Accomplishment  Instruction  paragraphs  of 
SB600N-039,  as  follows,  except  you  are  not 
required  to  contact  MDHI  to  meet  the 
requirements  of  this  AD. 

(1)  At  intervals  not  to  exceed  25  hours  TIS, 
through  inspection  holes  at  L167  and  R167, 
inspect  the  upper  left  and  upper  right 
attachment  fittings,  angles,  and  nut  plates  by 
following  the  Accomplishment  Instructions, 
paragraphs  2.B.(2]  through  2.B.(4),  of 
SB600N-039. 

(2)  At  intervals  not  to  exceed  100  hours 
TIS,  through  inspection  holes  at  L166  and 
R166,  inspect  the  lower  left  and  lower  right 
attachment  fittings,  angles,  and  nut  plates  by 
following  the  Accomplishment  Instructions, 
paragraphs  2.B.(2)  through  2.B.(4),  of 
SB600N-039. 

(e)  If  a  crack  is  found  in  the  upper  right 
attachment  fitting,  or  in  any  angle,  nut  plate, 
longeron,  or  if  thread  wear  or  damage  is 
found  on  any  nut  plate  or  bolt,  before  further 
flight,  replace  the  cracked  or  worn  or 
damaged  part  with  an  appropriate  airworthy 
part,  or  accomplish  the  actions  in  paragraph 

(f)  of  this  AD.  If  cracking  is  found  in  any  of 
the  other  three  attachment  fittings,  before 
further  flight,  accomplish  the  actions 
described  in  paragraph  (f)  of  this  AD. 

(f)  If  required  by  paragraph  (c)(1)  of  this 
AD,  or  if  you  make  this  modification  to 
comply  with  paragraph  (e)  of  this  AD,  modify 
the  fuselage  aft  section  to  strengthen  the 
tailboom  attachments  and  the  upper 
longerons  by  following  paragraph  2, 
Accomplishment  Instructions,  of  MDHI 
TB600N-007,  dated  January  12,  2004; 
TB600N-007,  Revision  1,  dated  April  13, 
2006;  or  TB600N-007,  Revision  2,  dated 
October  5,  2006;  except  you  are  not  required 
to  contact  the  manufacturer.  This 
modification  to  the  fuselage  aft  section  is 
terminating  action  for  the  requirements  of 
this  AD. 

(g)  Within  24  months,  modify  the  fuselage 
aft  section  to  strengthen  the  tailboom 


attachments  and  upper  longerons  by 
following  paragraph  2,  Accomplishment 
Instructions,  of  MDHI  TB600N-007,  Revision 
2,  dated  October  5,  2006,  except  you  are  not 
required  to  contact  the  manufacturer.  This 
modification  to  the  fuselage  aft  section  is 
terminating  action  for  the  requirements  of 
this  AD. 

(h)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  Airframe 
Branch,  FA  A,  ATTN:  Eric  Schrieber, 

Aviation  Safety  Engineer,  3960  Paramount 
Blvd.,  Lakewood,  California  90712,  telephone 
(562)  627-5348,  fax  (562)  627-5210,  for 
information  about  previously  approved 
alternative  methods  of  compliance. 

(i)  Inspect,  replace,  and  modify  the 
fuselage  aft  section  according  to  the  specified 
portions  of  the  following  MD  Helicopters 
service  information,  as  applicable. 

(1)  Service  Bulletin  SB600N-036,  dated 
November  2,  2001;  incorporated  by  reference 
as  of  April  29,  2002  (67  FR  17934,  April  12, 
2002). 

(2)  Service  Bulletin  SB600N-039,  dated 
December  9,  2003;  Service  SB600N-043, 
dated  April  13,  2006;  and  Technical  Bulletin 
TB600N-007,  Revision  1,  dated  April  13, 
2006;  incorporated  by  reference  as  of  April 
27,‘2006  (71  FR  24808,  April  27,  2006). 

(3)  Technical  Bulletin  TB600N-007, 
Revision  2,  dated  October  5,  2006; 
incorporated  by  reference  as  of  April  16, 

2008  (73  FR  13096,  March  12,  2008). 

(4)  The  incorporation  by  reference  of  these 
documents  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(5)  Copies  of  this  service  information  may 
be  obtained  from  MD  Helicopters  Inc.,  Attn: 
Customer  Support  Division,  4555  E. 
McDowell  Rd.,  Mail  Stop  M615,  Mesa, 
Arizona  85215-9734,  telephone  1-800-388- 
3378,  fax  480-346-6813,  or  on  the  Internet  at 
http://www.mdheIicopters.com. 

(6)  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas,  or  at  the  National  Archives 
and  Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http://www.archives.gov/federal_register/ 
codejof_federal_regulations/ 
ibr_locations.html. 

(j)  This  amendment  becomes  effective 
on  October  27,  2008. 

Issued  in  Fort  Worth,  Texas,  on  September 
25, 2008. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-23540  Filed  10-9-08;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  301 

[Docket  Nos.  EF08-201 1-000  and  RM08-20- 
000]  - 

Sales  of  Electric  Power  to  the 
Bonneville  Power  Administration; 
Revisions  to  Average  System  Cost 
Methodology 

September  30,  2008. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Interim  rule. 

SUMMARY:  The  Bonneville  Power 
Administration  (Bonneville)  has 
submitted  for  the  Federal  Energy 
Regulatory  Commission  {Commission)’s 
approval  a  new  methodology  for 
determining  the  average  system  cost 
(ASC)  of  a  utility’s  resources  under  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  Bonneville 
requested  that  the  Commission  revise  its 
regulations  to  incorporate  the  new 
methodology  and  to  make  the  revised 
regulations  effective  October  1,  2008. 

On  an  interim  basis,  the  Commission  is 
conditionally  revising  its  regulations 
governing  the  ASC  methodology  used 
by  Bonneville  in  its  Residential 
Exchange  Program.  The  Commission 
also  is  requesting  comments  on 
whether,  on  a  final  basis,  the 
Commission  should  approve  the  new 
ASC  methodology  proposed  by 
Bonneville. 

DATES:  Effective  date:  This  interim  rule 
is  effective  October  10,  2008. 

Applicability  date:  The  initial 
exchange  period  begins  October  1,  2008 
Comment  date:  Comments  on  the 
interim  rule  are  due  November  10,  2008. 
ADDRESSES:  You  may  submit  comments 
on  the  interim  rule,  identified  by  Docket 
Nos.  EF08-201 1-000  and  RM08-20- 
000,  by  one  of  the  following  methods: 

•  Agency  Web  site:  http:// 
www.ferc.gov.  Follow  instructions  for 
submitting  comments  via  the  eFiling 
link  found  in  the  Comment  Procedures 
Section  of  the  preamble. 

•  Mail:  Commenters  unable  to  file 
comments  electronically  must  mail  or 
hand  deliver  an  original  and  14  copies 
of  their  comments  to  the  Federal  Energy 
Regulatory  Commission,  Secretary  of  the 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  refer  to 
the  Comment  Procedures  Section  of  the 
preamble  for  additional  information  on 
how  to  file  paper  comments. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Radway  (Technical  Information), 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  Phone:  202- 
502-8782,  e-mail: 
peter.radway@ferc.gov. 

Julia  A.  Lake  (Legal  Information), 

Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  Phone:  202- 
502-8370,  e-mail:  julia.lake@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Joseph  T.  Kelliher, 
Chairman:  Suedeen  G.  Kelly,  Marc  Spitzer, 

.  Philip  D.  Moeller,  and  Jon  Wellinghoff. 

1.  The  Bonneville  Power 
Administration  (Bonneville)  has 
submitted  for  the  Federal  Energy 
Regulatory  Commission  (Commission)’s 
approval  a  new  methodology  for 
determining  the  average  system  cost 
(ASC)  of  a  utility’s  resources  under 
section  5(c)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).^  Bonneville  requested  that  the 
Commission  revise  its  regulations  to 
incorporate  the  new  methodology  and  to 
make  the  revised  regulations  effective 
October  1,  2008.  On  an  interim  basis, 
the  Commission  is  conditionally 
revising  its  regulations  governing  the 
ASC  methodology  used  by  Bonneville  in 
its  Residential  Exchange  Program.  The 
Commission  also  is  requesting 
comments  on  whether,  on  a  final  basis, 
the  Commission  should  approve  the 
new  ASC  methodology  proposed  by 
Bonneville. 

Background 

2.  Section  5(c)  of  the  Northwest  Power 
Act  provides  for  a  Residential  Exchange 
Program,  which  broadly  speaking  is 
designed  to  make  the  benefit  of 
Bonneville’s  relatively  low  preference 
power  rates  available  to  residential 
customers  of  investor-owned  utilities  in 
the  Pacific  Northwest.^  Although  the 
Residential  Exchange  Program  is 
available  to  any  Pacific  Northwest 
utility,  the  primary  beneficiaries  of  the 
exchange  are  investor-owned  utilities. 
Under  the  Residential  Exchange 
Program,  a  utility  may  sell  power  to 
Bonneville  at  the  average  system  cost  of 
that  utility’s  resources.^  Bonneville  then 
sells  the  same  amount  of  power  back  to 
the  utility  at  Bonneville’s  priority  firm 
exchange  rate.'*  The  power  exchange  is 
generally  viewed  as  a  paper 

1 16  U.S.C.  839(c). 

z/d. 

3 16  U.S.C.  839c(c)(l).  ,  .  , 

*  Id.  This  rate  is  generally  a  lower  rate. 


transaction.®  In  almost  all  instances, 
Bonneville  makes  a  payment  to  the 
utility  for  the  difference  between  the 
utility’s  average  system  cost  and 
Bonneville’s  priority  firm  exchange  rate, 
multiplied  by  the  utility’s  residential 
and  small  farm  load. 

3.  The  Northwest  Power  Act  does  not 
define  what  constitutes  the  average 
system  cost  of  a  utility’s  resources.® 
Instead,  the  Act  grants  Bonneville’s 
Administrator  the  authority  to  establish 
a  methodology  for  determining  an 
exchanging  utility’s  average  system  cost 
through  a  stakeholder  process  in 
consultation  with  the  Northwest  Power 
Planning  Council,  Bonneville’s 
customers,  and  appropriate  State 
regulatory  bodies  in  the  region.^  The 
Northwest  Power  Act  directed  the 
Administrator  to  exclude  the  following 
three  types  of  costs  from  the  average 
system  cost:  (1)  The  cost  of  additional 
resources  in  an  amount  sufficient  to 
serve  any  new  large  single  load  of  the 
utility:  (2)  the  cost  of  additional 
resources  in  an  amount 'sufficient  to 
meet  any  additional  load  outside  the 
region  occurring  after  December  5,  1980; 
and  (3)  any  costs  of  any  generating 
facility  which  is  terminated  prior  to 
initial  operation.®  Outside  these  explicit 
exclusions,  the  Northwest  Power  Act  is 
silent  on  the  costs  that  may  be  included 
or  excluded  in  the  average  system  cost. 
Bonneville’s  Administrator  decides 
what  costs  should  be  considered  when 
calculating  the  average  system  cost,  and 
what  process  should  be  used  to  make 
that  determination. 

4.  The  Commission’s  role  in  this 
exchange  program  is  two-fold.  First, 
under  section  5(c)(7)  of  the  Act,  while 
Bonneville  develops  a  methodology  for 
determining  a  utility’s  ASC  (after 
consulting  with  various  affected 
groups),  the  Commission  must  “review 
and  approve”  the  methodology.  Neither 
the  statute  nor  its  legislative  history 
explains  the  nature  of  this  review, 
however.® 

5.  The  Commission’s  second  role  in 
the  exchange  program  arises  from  its 
Federal  Power  Act  (FPA)  i® 
responsibility  to  review  the  wholesale 
sales  rates  of  individual  investor-owned 
utilities;  the  Commission  reviews  the 


5  See  CP  Nat'l  Corp.  v.  BPA,  928  F.2d  905,  907 
(9th  Cir.  1991)  [quoting  Public  Utility  Commissioner 
of  Oregon  v.  BPA,  583  F.  Supp.  752,  754  (D.  Or. 
1984)). 

6 16  U.S.C.  839c(c)(2). 

M6  U.S.C.  839c(c)(7). 

« 16  U.S.C.  839c(c)(7)(A)-(C). 

®  Methodology  for  Sales  of  Electric  Power  to 
Bonneville  Power  Administration,  Order  No.  400, 
FERC  Stats.  &  Regs.  1  30,601  at  31,161  (1984),  reh'g 
denied.  Order  No.  400-A,  FERC  30  FERC  ^  61,108 
(1985), 

’0  16  U.S.C.  824,  824d. '824a 


rates  for  such  sales  from  the  investor- 
owned  utilities  to  Bonneville  based  on 
the  ASC  methodology.  The 
Commission’s  existing  rules  (18  CFR 
35.30  and  35.31)  provide  that  the 
Commission  will  approve  under  the 
FPA  any  sale  to  Bonneville  that  is  based 
on  correct  application  of  an  approved 
methodology. 

6.  On  July  14,  2008,  Bonneville  filed 
a  revised  ASC  methodology  to  replace 
the  current  ASC  methodology  approved 
by  the  Commission  on  a  final  basis  in 
1984,  and  codified  in  part  301  of  the 
Commission’s  regulations  (July  2008 
Filing). 12  In  its  July  2008  Filing  (which 
was  corrected  on  September  12,  2008),i® 
Bonneville  states  that  this  is  the  first 
revision  to  its  ASC  methodology  in  24 
years,  and  reflects  changes  in  the  energy 
industry  that  have  transpired  during 
that  time. 

7.  Bonneville  explains  that  the 
stakeholder  process  that  resulted  in  this 
revised  ASC  methodology  began  in  May 
of  2007,  following  two  Ninth  Circuit 
opinions  that  held  that  Bonneville 
exceeded  its  statutory  authority  when  it 
entered  into  certain  Residential 
Exchange  Program  Settlement 
Agreements,  and  remanded  Bonneville’s 
WP-02  wholesale  power  rates  for 
improperly  allocating  the  costs  of  the 
Residential  Exchange  Program 
Settlement  Agreements  to  its  preference 
customers.^**  Bonneville  explains  that  it 
ceased  making  Residential  Exchange 
Program  payments  following  these  2007 
decisions. 

8.  Bonneville  states  that,  before  it  can 
provide  Residential  Exchange  Program 
payments,  it  must  re-establish  the 
Residential  Exchange  Program. 
According  to  Bonneville,  this  requires 
the  following:  (1)  Negotiation  of 
Residential  Purchase  and  Sale 


”  Order  No.  400,  FERC  Stats.  &  Regs.  <8  30,601  at 
31,161. 

12 18  CFR  Part  301. 

12  The  July  2008  Filing  was  noticed  in  Docket  No. 
EF08-201 1-000  in  the  Federal  Register,  72  FR 
32633  (2008),  with  protests  and  interventions  due 
on  or  before  August  13,  2008.  Timely  motions  to 
intervene  and  comments  were  filed  by  Avista 
Corporation,  PacifiCorp,  Portland  General  Electric 
Company,  Puget  Sound  Energy,  Inc.,  Public  Utility 
District  No.  1  of  Clark  County,  Washington,  and  the 
Public  Utility  District  No.  1  of  Grays  Harbor  County, 
Washington.  The  Public  Power  Council  and  the 
Public  Utility  District  No.  1  of  Snohomish  County, 
Washington  filed  motions  to  intervene  out  of  time. 

In  addition,  the  Idaho  Power  Company  filed 
comments  and  a  partial  protest.  The  Idaho  Public 
Utilities  Commission  filed  a  notice  of  intervention 
and  protest.  Bonneville  filed  an  answer  to 
interested  parties’  comments  and  protests. 
Additionally,  Bonneville  filed  an  errata  correction 
to  its  initial  filing  on  September  12,  2008. 

See  Portland  General  Elec.  Co.  v.  BPA,  501  F.3d 
1009  (9th  Cir.  2007);  Golden  NW  Aluminum,  Inc. 

V.  Bonneville  Power  Admin.,  501  F.3d  1037  (9th  Cir. 
2007).  ^ 
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Agreements;  (2)  establishment  of  a 
Priority  Firm  Exchange  rate  in  a 
Northwest  Power  Act  section  7(i)  rate 
adjustment  proceeding;  and  (3) 
calculation  of  utilities’  respective 
average  system  costs  under  an  ASC 
methodology.  Bonneville  notes  that,  in 
a  separate  Bonneville  proceeding,  it 
negotiated  new  Residential  Purchase 
and  Sale  Agreements  to  be  effective 
October  1,  2008.  And,  in  another 
Bonneville  proceeding,  it  developed  a 
revised  priority  firm  exchange  rate  that 
it  will  submit  to  the  Commission  in  a 
separate  docket  for  interim  approval. 
Bonneville  explains  that  it  must  ensure 
4;hat  an  ASC  methodology  is  in  effect  to 
determine  exchanging  utilities’  average 
system  costs  to  implement  the 
Residential  Exchange  Program  on 
October  1,  2008.  Bonneville,  therefore, 
requests  the  Commission  to  grant 
interim  approval  of  the  revised  ASC 
methodology  no  later  than  October  1, 
2008. 

9.  In  its  July  2008  Filing,  Bonneville 
explains  that  the  revised  ASC 
methodology  retains  characteristics  of 
the  current  ASC  methodology. 
Bonneville  explains,  further,  that  the 
key  differences  are  in  how  average 
system  costs  are  calculated  as  well  as 
the  substance  of  the  costs  included  and 
excluded  fixjm  the  average  system  cost 
calculation.  Bonneville  states  that  the 
revised  ASC  methodology  adopts  a 
streamlined  approach  to  the  average 
system  cost  calculations  by  using  a 
different  source  of  average  system  cost 
data,  i.e.,  FERC  Form  No.  1  data,  instead 
of  state  retail  rate  orders.  Bonneville 
notes  that,  in  addition,  it  proposes  to 
adjust  the  average  system  costs  less 
frequently.  Bonneville  asserts  that  the 
revised  ASC  methodology  allows  each 
utility  to  file  a  single,  combined  average 
system  cost  for  its  entire  within-region 
service  territory  as  opposed  to  an 
average  system  cost  for  each  state 
jurisdiction  in  which  it  operates. 

10.  Bonneville  also  explains  mat  it  is 
proposing  to  establish  a  two-year 
average  system  cost  that  will  correspond 
with  its  two-year  wholesale  power  rate 
periods.  Bonneville  explains,  further, 
that  utilities’  average  system  costs  will 
stay  fixed  except  for  pre-determined 
adjustments  to  reflect  the  costs  of  new 
resources  incurred  during  the  rate/ 
exchange  period.  According  to 
Bonneville,  these  features  will  lessen 
the  number  of  average  system  costs 
filings  reviewed  by  Bonneville  and  the 
Commission. 

11.  Bonneville  explains  that  the 
revised  ASC  methodology  also  changes 
the  average  system  cost  treatment  of 


certain  costs.  Bonneville  states  that  it  is 
allowing  utilities  to  exchange  a  full 
return  on  equity  (instead  of  the 
weighted  cost  of  debt);  the  utility’s 
marginal  Federal  income  tax;  and  the 
utility’s  transmission  plant  costs. 

12.  Bonneville  requests  Commission 
approval  of  this  new  ASC  methodology. 

Discussion 

13.  For  the  reasons  discussed  below, 
the  Commission  has  determined  to 
conditionally  grant  interim  approval  of 
Bonneville’s  new  ASC  methodology.  We 
note,  however,  that  the  methodology 
must  be  further  reviewed  before  final 
approval  can  be  given;  this  review 
cannot  be  completed  during  the  short 
time  period  in  which  the  methodology 
•has  been  before  the  Commission. 

14.  Interim  approval  is  necessary  to 
further  the  intent  of  the  Northwest 
Power  Act.  An  approved  (by  the 
Commission)  ASC  methodology  is 
fundamental  to  the  Residential 
Exchange  Program  found  in  section  5  of 
the  Northwest  Power  Act.  The 
methodology  defines  the  rates  at  which 
sales  will  be  made  to  Bonneville  which, 
when  made,  will  permit  exchanges  to 
occur. 

15.  This  warrants  approval  on  an 
interim  bcisis  of  Bonneville’s  revised 
ASC  methodology.  However,  the 
Commission  is  obligated  to  review  and 
approve  the  methodology  in  accordance 
with  certain  procedures  and  its 
responsibilities  to  protect  the  public 
interest,  and  the  Commission  has  yet  to 
finish  its  review  of  the  proposed 
methodology.  For  these  reasons,  the 
approval  granted  here  is  interim  only. 

16.  Moreover,  such  interim  approval 
must  be  conditioned  to  ensure  that  the 
public  interest  is  protected  during  the 
time  f}eriod  the  interim  approval  is  in 
place.  The  revised  ASC  methodology 
will  affect  rqtes  paid  by,  and  to, 
Bonneville.  To  the  extent  that  the  ASC 
methodology  finally  approved  by  the 
Commission  differs  firom  that  filed  by 
Bonneville  in  its  July  2008  filing,  and 
which  is  approved  on  an  interim  basis 
here,  the  rates  paid  may  be  different 
from  the  rate  under  the  ASC 
methodology  finally  approved  by  the 
Commission.  The  Commission  must  be 
assured  that  any  such  difference  can  be 
corrected,  through  refund  or  surcharge, 
to  the  extent  of  the  difference,  should 
that  be  appropriate.  To  ensure  this 
result,  the  Commission  grants  interim 
approval  only  conditionally  and  subject 
to  refund  or  surcharge.'® 

17.  The  Commission  attaches  this 
condition  with  the  full  awareness  that, 


>®Order  No.  400,  FERC  Stats.  &  Regs.  ^  30,601  at 
31,162. 


by  SO  doing,  some  uncertainty  is 
injected  into  the  exchange  process. 

Rates  paid  may  be  too  high  or  too  low, 
depending  upon  the  ASC  methodology 
finally  approved  by  the  Commission. 
However,  under  the  circumstances, 
some  uncertainty  is  unavoidable.  The 
Commission  staff  has  completed  a 
prelimineiry  review  of  the  methodology, 
however,  and  is  satisfied  that  such 
uncertainty  is  minimal.  Moreover  the 
methodology  is  a  product  not  only  of  a 
stakeholder  process,  which  should  serve 
to  minimize  any  uncertainty,  but  also  of 
notice  and  comment  procedures.  This 
provides  good  grounds  for  finding  that, 
for  purposes  of  interim  approval,  due 
process  has  been  observed.'^ 

Paperwork  Reduction  Act  Statement 

18.  A  Paperwork  Reduction  Act 
Statement  is  not  required  for  this 
interim  rule  because  the  regulations 
adopt  a  methodology  used  by  a  federal 
power  marketing  administration,  in  this 
case  Bonneville. 

Environmental  Analysis 

19.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'®  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
environment.  Included  in  these 
exclusions  are  Commission  actions 
addressing  proposed  public  utility  rates 
and  Commission  confirmation, 
approval,  and  disapproval  of  rate  filings 
submitted  by  federal  power  marketing 
administrations  under  the  Northwest 
Power  Act.'®  The  actions  herein  fall 
within  this  categorical  exclusion  in  the 
Commission’s  regulations. 

Regulatory  Flexibility  Act 

20.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  2®  generally  requires  a 
description  and  analysis  of  the  effect 
that  an  interim  rule  will  have  on  small 
entities  or  a  certification  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

21.  The  Commission  concludes  that 
this  interim  rule  will  not  have  such  an 
impact  on  a  substantial  number  of  small 
entities.  Bonneville  is  a  federal  power 
marketing  administration.  And  the 
investor-owned  utilities  which  are 


>^/d. 

Regulations  Implementing  the  National 
Envimnmental  Policy  Act,  Order  No.  486,  FERC 
StaU.  &  Regs.  1 30,783  (1987). 
»»18CFR380.4(aHl5). 

“5  U.S.C  601-12. 


« 16  U.S.C  839e. 
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participating  in  the  Residential 
Exchange  Program  are  not  small 
entities.21  Moreover,  the  number  of 
utilities  participating  in  the  program  is 
not  substantial;  only  nine  utilities 
whose  rates  are  within  the 
Commission’s  jurisdiction  are 
participating  in  the  program. 

22.  For  these  reasons,  the  Commission 
certifies  under  the  RFA  that  this  interim 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Comment  Procedures 

23.  The  Commission  invites  interested 
persons  to  submit  comments  on  the 
matters  and  issues  raised  by  the 
proposed  revised  ASC  methodology. 
Comments  are  due  November  10, 

2008.22  Comments  must  refer  to  Docket 
Nos.  EF08-201 1-000  and  RM08-20- 
000,  and  must  include  the  comment er’s 
name,  the  organization  they  represent,  if 
applicable,  and  their  address  in  their 
comments. 

24.  The  Commission  encourages 
comments  to  be  filed  electronically  via 
the  eFiling  link  on  the  Commission’s 
Web  site  at  http://www.ferc.gov.  The 
Commission  accepts  most  standard 
word  processing  formats.  Documents 
created  electronically  using  word 
processing  software  should  be  filed  in 
native  applications  or  print-to-PDF 
format  and  not  in  a  scanned  format. 
Commenters  filing  electronically  do  not 
need  to  make  a  paper  filing. 

25.  Commenters  that  are  not  able  to 
file  comments  electronically  must  send 
an  original  and  14  copies  of  their 
comments  to  the  Federal  Energy 
Regulatory  Commission,  Secretary  of  the 
Commission,  888  First  Street,  NE., 
Washington,  DC  40246. 

26.  All  comments  will  be  placed  in 
the  Commission’s  public  files  and  may 
be  viewed,  printed,  or  downloaded 
remotely  as  described  in  the  Document 
Availability  section  below.  Commenters 
on  this  proposal  are  not  required  to 
serve  copies  of  their  comments  on  other 
commenters. 


5  U.S.C.  602(3)  citing  section  3  of  the  Small 
Business  Act,  15  U.S.C.  632.  Section  3  of  the  Small 
Business  Act  defines  “small  business  concern”  as 
a  business  which  is  independently  owned  and 
operated,  and  which  is  not  dominant  in  its  held  of 
operation. 

All  motions  to  intervene,  comments,  protests, 
and  all  notices  of  intervention  hied  in  Docket  No. 
EF08-2011-000;  will  be  considered  to  have  been 
hied  in  Docket  No.  RM08-20-000.  All  comments 
and  protests  hied  in  Docket  No.  EF08-201 1-000 
will  be  addressed  in  the  hnal  rule  issued  in  Docket 
No.  RM08-20-000.  Inventemors  in  Docket  No. 
EF08-201 1-000  wising  to  his  additional 
commments  may  do  so. 


Document  Availability 

27.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through  the 
Commission’s  home  page  http:// 
www.ferc.gov  and  in  the  Commission’s 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m.  to  5  p.m. 
Eastern  time)  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426. 

28.  From  the  Commission’s  home 
page  on  the  Internet,  this  information  is 
available  on  eLibrary.  The  full  text  of 
this  document  is  available  on  eLibrary 
in  PDF  and  Microsoft  Word  format  for 
viewing,  printing,  and/or  downloading. 
To  access  this  document  in  eLibrary, 
type  the  document  number  excluding 
the  last  three  digits  of  this  document  in 
the  docket  number  field. 

29.  User  assistance  is  available  for 
eLibrary  and  the  Commission’s  Web  site 
during  normal  business  hours  from 
FERC  Online  Support  at  (202)  502-6652 
(toll  free  at  1-866-208-3676)  or  e-mail 
at  ferconlinesupport@ferc.gov,  or  the 
Public  Reference  Room  at  (202)  502- 
8371,  TTY  (202)  502-8659.  E-mail  the 
Public  Reference  Room  at 
pubIic.referencerooin@ferc.gov. 

Effective  Date 

30.  For  the  reasons  discussed  above, 
the  Commission  finds  good  cause  under 
section  553(d)(3)  of  the  Administrative 
Procedure  Act  23  to  make  this  rule 
effective  immediately,  rather  than  30 
days  after  publication  in  the  Federal 
Register.  The  long-term  impact  of 
delaying  early  implementation  of  a  new 
revised  ASC  methodology  justifies  its 
immediate  effectiveness.  This  interim 
rule,  therefore,  will  take  effect  on 
October  1,  2008. 

List  of  Subjects  in  18  CFR  Part  301 

Electric  power  rates;  Electric  utilities; 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

■  In  consideration  of  the  foregoing,  the 
Commission  amends  Title  18,  Chapter  I 
of  the  Code  of  Federal  Regulations,  by 
revising  Part  301  to  read  as  follows: 

PART  301— AVERAGE  SYSTEM  COST 
METHODOLOGY  FOR  SALES  FROM 
UTILITIES  TO  BONNEVILLE  POWER 
ADMINISTRATION  UNDER 
NORTHWEST  POWER  ACT 


23  5  U.S.C.  553(d)93. 


Sec. 

301.1  Applicability. 

301.2  Definitions. 

301.3  Filing  procedures. 

301.4  Bonneville  Power  Administration’s 
Average  System  Cost  review  process. 

301.5  Exchange  Period  Average  System 
Cost  determination. 

301.6  Change  in  Average  System  Cost 
methodology. 

301.7  Sample  time  line  review  procedures. 

301.8  Appendix  1  instructions. 

301.9  Functionalization  of  Average  System 
Cost  methodology. 

Table  1  to  Part  301 — Functionalization  and 
Escalation  Codes. 

Appendix  1  to  Part  301 — Bonneville  Power 
Administration  Residential  Purchase  and 
Sales  Agreement 

Appendix  2  to  Part  301 — Chief  Financial 
Officer  Attestation 

Authority:  16  U.S.C.  839-839h. 

§301.1  Applicability. 

The  regulations  in  this  part  provide 
the  procedures  by  which  regional 
utilities  will  submit  Average  System 
Cost  (ASC)  filings  to  the  Bonneville 
Power  Administration  (Bonneville),  and 
by  which  Bonneville  will  review  those 
filings.  Bonneville’s  review  will 
determine  a  utility’s  ASC  for  the 
purpose  of  participating  in  the 
Residential  Exchange  Program  under 
section  5(c)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).  16  U.S.C.  839c(c). 

§301.2  Definitions. 

For  purposes  of  this  section,  the 
following  definitions  apply: 

Appendix  1.  Appendix  1  is  the 
electronic  form  on  which  a  utility 
reports  its  Contract  System  Costs  and 
other  necessary  data  to  Bonneville  for 
the  calculation  of  the  utility’s  Base 
Period. 

Average  System  Cost  (ASC).  The  rate 
charged  by  a  utility  to  Bonneville  for  the 
agency’s  purchase  of  power  from  the 
utility  under  section  5(c)  of  the 
Northwest  Power  Act  for  each  Exchange 
Period,  and  is  the  quotient  obtained  by 
dividing  the  Contract  System  Costs  by 
Contract  System  Load. 

Base  Period.  The  calendar  year  of  the 
most  recent  Form  1  data. 

Base  Period  ASC.  The  ASC 
determined  in  the  Review  Period  using 
the  utility’s  Base  Period  data. 

Contract  High  Water  Mark  (CHWM). 
The  average  MW  amount  used  to  define 
access  to  Tier  1-priced  power.  CHWM  is 
equal  to  the  adjusted  historical  load  for 
each  customer  proportionately  scaled  to 
Tier  1  System  Resources  and  adjusted 
for  conservation  achieved.  The  CHWM 
is  specified  in  each  eligible  customer’s 
Contract  High  Water  Mark  Contract. 
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Commission.  The  Federal  Energy 
Regulatory  Commission. 

Contract  System  Costs.  The  utility’s 
costs  for  production  and  transmission 
resources,  including  power  purchases 
and  conservation  measures,  which  costs 
are  includable  in,  and  subject  to,  the 
provisions  of  Appendix  1.  Under  no 
circumstances  will  Contract  System 
Costs  include  costs  excluded  from  ASC 
by  section  5(c)(7)  of  the  Northwest 
Power  Act. 

Contract  System  Load.  The  total 
regional  retail  load  included  in  Form  1, 
or  for  a  consumer-owned  utility 
(preference  customers),  the  total  retail 
load  from  the  most  recent  annual 
audited  financial  statement  as  adjusted 
pursuant  to  the  ASC  methodology. 

Exchange  Period.  The  period  during 
which  a  utility’s  Bonneville-approved 
ASC  is  effective  for  the  calculation  of 
the  utility’s  Residential  Exchange 
Program  benefits.  The  initial  Exchange 
Period  under  this  ASC  methodology  is 
from  October  1,  2007,  through 
September  30,  2009.  Subsequent 
Exchange  Periods  will  be  the  period  of 
time  concurrent  with  the  Bonneville 
rate  period  beginning  October  1,  or  the 
effective  date  of  Bonneville’s  rate 
period. 

Exchange  Period  ASC.  The  Base 
Period  ASC  escalated  to  a  year(s) 
consistent  with  the  Exchange  Period. 

Form  1.  The  annual  filing  submitted 
to  the  Federal  Energy  Regulatory 
Commission  required  by  18  CFR  §  141.1. 

Jurisdiction.  The  service  territory  of 
the  utility  within  which  a  particular 
regulatory  body  has  authority  to 
approve  a  utility’s  retail  rates. 
Jurisdictions  must  be  within  the  Pacific 
Northwest  region  as  defined  in  the 
Northwest  Power  Act. 

Labor  Ratios.  The  ratios  which  assign 
costs  on  a  pro  rata  basis  using  salary 
and  wage  data  for  Production, 
Transmission,  and  Distribution/Other 
functions  included  in  the  utility’s  most 
recently  filed  Form  1.  For  consumer- 
owned  utilities,  comparable  data  will  be 
used  based  on  the  cost-of-service  study 
used  as  the  basis  for  retail  rates  at  the 
time  of  review. 

New  Large  Single  Load.  That  load 
defined  in  section  3(13)  of  the 
Northwest  Power  Act,  and  determined 
by  Bonneville  as  specified  in  power 
sales  contracts  and  Residential  Sale  and 
Purchase  Agreements  (RPSA)  with  its 
Regional  Power  Sales  Customers. 

Public  Purpose  Charge.  Any  charge 
based  on  a  utility’s  total  retail  sales  in 
a  jurisdiction  that  is  given  to 
independent  nonprofit  entities  or 
agencies  of  state  and  local  governments 
for  the  purpose  of  funding  within  the 
utility’s  service  territory  including; 


(1)  Conservation  programs  in  lieu  of 
utility  conservation  programs;  and 

(2)  Acquisition  of  renewable 
resources. 

Rate  Period  High  Water  Mark 
(RHWM).  The  amount  used  to  define 
each  customer’s  eligibility  to  purchase 
power  at  a  Tier  1  price  for  the  relevant 
Rate  Period,  subject  to  the  customer’s 
New  Requirement,  expressed  in  average 
megawatts  (aMW).  RHWM  is  equal  to 
the  customer’s  CHWM  as  adjusted  for 
changes  in  Tier  1  System  Resources. 

The  RHWM  is  determined  for  each 
eligible  customer  in  the  RHWM  Process 
preceding  each  rate  case. 

Regional  Power  Sales  Customer.  Any 
entity  that  can  contract  directly  with 
Bonneville  for  the  purchase  of  power 
under  sections  5(b),  5(c),  or  5(d)  of  the 
Northwest  Power  Act  for  delivery  in  the 
region  as  defined  by  section  3(14)  of  the 
Northwest  Power  Act. 

Regulatory  Rody.  A  state  Commission 
or  consumer-owned  utility  governing 
body,  or  other  entity  authorized  to 
establish  retail  electric  rates  in  a 
Jurisdiction. 

Residential  Purchase  and  Sale 
Agreement  (RPSA).  The  power  sales 
contract  under  section  5(c)  of  the 
Northwest  Power  Act  between 
Bonneville  and  the  utility  that  defines 
and  implements  the  power  purchase 
and  sale. 

Review  Period.  The  period  of  time 
during  which  a  utility’s  Appendix  1  is 
under  review  by  Bonneville.  The 
Review  Period  begins  on  June  1,  and 
ends  on  or  about  November  15  of  the 
fiscal  year  prior  to  the  fiscal  year 
Bonneville  implements  a  change  in 
wholesale  power  rates. 

Utility.  An  investor-owned  or 
consumer-owned  (preference)  Regional 
Power  Sales  Customer  that  has  executed 
a  Residential  Purchase  and  Sale 
Agreement. 

§  301 .3  Filing  procedures. 

The  following  procedures  provide  the 
filing  requirements  for  all  utilities  that 
file  an  Appendix  1  to  participate  in  the 
Residential  Exchange  Program.  Utilities 
must  file  an  Appendix  1  with 
Bonneville  to  permit  the  calculation  of 
each  utility’s  ASC. 

(a)  Initial  Exchange  Period  (2009). 

(1)  A  utility’s  ASC  for  fiscal  year  FY 
2009  will  be  determined  by  Bonneville 
in  accordance  with  this  ASC 
methodology,  and  will  constitute  the 
effective  ASC  for  the  Residential 
Exchange  Program  effective  October  1, 
2008,  unless: 

(i)  The  Commission  fails  to  approve 
the  methodology; 

(ii)  The  Commission  amends  the 
methodology  in  a  manner  that  changes 


the  utility’s  ASC  established  by 
Bonneville;  or 

(iii)  The  methodology  is  legally 
challenged,  and  not  affirmed  on  appeal 
by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

(iv)  The  Base  Period  Appendix  1 
filing  will  be  from  CY  2006.  The  Initial 
Exchange  Period  will  begin  October  1, 
2008  provided  that  the  Commission 
grants  the  methodology  interim  or  final 
approval  by  that  date.  The  Initial 
Exchange  Period  will  end  on  September 
30,  2009. 

(2)  Since  the  Initial  Exchange  Period 
begins  on  October  1,  2008,  and  the 
utility  filings  for  FY  2008  are  due  that 
same  day,  Bonneville  will  pay  the 
exchanging  utilities  based  on  their 
October  1,  2008  filed  ASC,  and  calculate 
a  true-up  to  the  final  ASC  after  the 
Bonneville  Review  Period  is  concluded, 
and  Bonneville  issues  the  final  ASC 
reports.  If  a  utility  fails  to  file  an 
Appendix  1  by  October  1,  2008, 
Bonneville  will  follow  the  procedures 
outlined  in  paragraphs  (d)  and  (e)  of  this 
section.  Prior  to  the  commencement  of 
the  Bonneville  review  process, 
Bonneville  will  publish  a  schedule  for 
the  review  of  the  filings.  Bonneville  may 
issue  a  schedule  different  from  the 
prescribed  schedule  in  order  to  ensure 
that  ASCs  are  established  in  time  to  be 
trued-up  during  FY  2009. 

(b)  Second  Exchange  Period  (FY 
2010-2011). 

(1)  For  the  Second  Exchange  Period, 
utilities  are  required  to  submit  their 
ASC  filings  by  October  1,  2008  for  FY 
2010-2011.  If  a  utility  fails  to  file  an 
Appendix  1  by  October  1,  2008, 
Bonneville  will  follow  the  procedures 
outlined  in  paragraphs  (d)  and  (e)  of  this 
section.  Prior  to  the  commencement  of 
the  Bonneville  Review  Period, 
Bonneville  will  publish  a  schedule  for 
review  of  the  filings.  Bonneville  may 
issue  a  schedule  different  from  the 
prescribed  schedule  in  order  to  ensure 
that  ASCs  are  established  in  time  to  be 
incorporated  in  Bonneville’s  FY  2010- 
2011  wholesale  power  rate  case. 

(2)  After  Bonneville’s  review  process 
is  concluded,  Bonneville  will  issue 
utility  ASC  Reports  to  reflect  the  final 
ASCs  for  the  FY  2010-2011  rate  period. 

(c)  Subsequent  Exchange  Periods. 

(1)  Subsequent  Exchange  Periods  will 
be  equal  to  the  term  of  subsequent 
Bonneville  wholesale  power  rate 
periods.  ASCs  will  change  during  the 
Exchange  Periods  only  for  the  reasons 
provided  in  paragraph  (a)(1)  of  this 
section. 

(2)  Except  as  provided  for  in  the 
Initial  and  Second  Exchange  Periods, 
utilities  must  file  electronically  at  least 
one  Appendix  1  with  Bonneville  by 
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June  1  of  each  year.  In  years  when 
Bonneville  is  not  conducting  a  review 
process,  these  filings  will  he  for 
informational  purposes  only,  and  will 
not  change  a  utility’s  ASC.  The 
Appendix  1  must  be  accompanied  by 
supporting  documentation,  studies  and 
analyses  used  to  prepare  the  Appendix 
1. 

(i)  For  investor-owned  utilities. 
Appendix  1  must  be  based  on  the 
utility’s  most  recently  filed  Form  1  and 
limited  information  from  prior  Form  1 
filings  as  required. 

(ii)  For  consumer-owned  utilities. 
Appendix  1  must  be  based  on  the 
utility’s  most  recent  audited  financial 
information,  and  must  be  accompanied 
by  a  cost-of-service  analysis. 

(iii)  Each  Appendix  1  must  contain  an 
attestation  signed  by  a  senior  officer  of 
the  utility  stating  that  the  filing  has  been 
compiled  in  accordance  with  the 
Commission’s  Uniform  System  of 
Accounts,  the  ASC  methodology  in  part 
301  of  the  Commission’s  regulations, 
and  Generally  Accepted  Accounting 
Principles,  and  is  consistent  with 
applicable  orders  and  policies  of  the 
utility’s  Regulatory  Body. 

(d)  Failure  to  file  an  Appendix  1.  If  a 
utility  fails  to  timely  file  an  Appendix 
1,  and  refuses  to  cure  the  problem 
within  the  period  to  cure  provided  in 
paragraph  (f)  of  this  section,  Bonneville 
will  make  the  utility’s  Appendix  1 
filing.  The  utility  will  waive  its  right  to 
participate  in  the  ASC  review 
proceeding  to  establish  its  ASC.  All 
other  parties  will  be  permitted  to 
participate,  and  present  arguments 
challenging  the  utility’s  ASC. 

(e)  Filing  a  patently  deficient 
Appendix  f .  If  a  utility  files  its  initial 
Appendix  1,  and  it  is  patently  deficient 
as  determined  by  Bonneville,  and  the 
period  to  cure,  as  outlined  in  paragraph 

(f)  of  this  section,  has  expired, 
Bonneville  will  make  the  utility’s 
Appendix  1  filing.  The  utility  will 
waive  its  right  to  participate  in  the  ASC 
review  proceeding  to  establish  its  ASC. 
A  utility  filing  a  patently  deficient  ASC 
filing  must  allow  Bonneville  the 
discretion  to  set  its  ASC  for  the 
Exchange  Period,  and  Bonneville  will 
not  be  required  to  include  any  proposed 
adjustments  for  resource  changes  or 
changes  in  service  territories  in  the 
Appendix  1  filing. 

(i)  Period  to  cure.  If  a  utility  fails  to 
timely  file  an  Appendix  1,  or  if  it  files 
an  ASC  that  Bonneville  determines  is 
patently  deficient,  Bonneville  will 
provide  the  utility  with  written  notice 
and  a  period  of  seven  (7)  calendar  days 
within  which  to  file  or  to  re-file  a  new 
or  corrected  Appendix  1.  In  the  event 
the  utility  fails  to  file  or  re-file  by  the 


end  of  the  seven-day  cure  period,  or  if 
the  re-filed  Appendix  1  is  determined 
patently  deficient,  Bonneville  will  make 
the  utility’s  Appendix  1  filing.  The 
utility  will  waive  its  right  to  participate 
in  the  ASC  review  proceeding  to 
establish  its  ASC.  All  other  parties  will 
be  permitted  to  participate  and  present 
arguments  challenging  the  utility’s  ASC. 
A  utility  filing  a  patently  deficient  ASC 
filing  will  allow  Bonneville  discretion 
to  set  its  ASC  for  the  Exchange  Period, 
and  Bonneville  will  not  be  required  to 
include  any  proposed  adjustments  for 
resources  changes  or  changes  in  service 
territories  in  the  Appendix  1  filing. 

(g)  Failure  to  file  an  Appendix  1 
because  of  a  new  Residential  Purchase 
and  Sale  Agreement.  After  the  Initial 
and  Second  Exchange  Periods,  if  a 
utility  fails  to  file  its  Appendix  1  by 
June  1  because  it  executed  a  Residential 
Purchase  and  Sale  Agreement  after 
commencement  of  a  Review  Period  or 
during  the  subsequent  Exchange  Period, 
Bonneville  may  set  the  utility’s  ASC 
equal  to  the  Priority  Firm  Exchange  rate 
until  the  end  of  the  Exchange  Period. 

(h)  Notice  of  filing  of  Appendix  1.  (1) 
After  a  utility  files  an  Appendix  1 
electronically,  Bonneville  will  post  the 
filings  and  non-confidential 
documentation  on  its  electronic  Web 
site.  Access  to  the  information  will  be 
subject  to  any  confidentiality  rules  or 
requirements  established  by  Bonneville. 

(2)  Bonneville  will  advise  parties  of 
the  right  to  file  a  petition  to  intervene 
in  Bonneville’s  ASC  review  process. 

§  301 .4  Bonneville  Power  Administration’s 
Average  System  Cost  Review  Process. 

During  a  Review  Period,  the  following 
procedures  apply.  These  procedures 
will  not  apply  to  informational  ASC 
filings  made  outside  of  a  Review  Period. 

(a)  Bonneville  may  petition  to 
intervene  in  each  retail  rate  proceeding 
for  each  utility  participating  in  the 
Residential  Exchange  Program.  If 
Bonneville  or  any  of  its  Regional  Power 
Sales  Customers  is  denied  the  right  to 
intervene  in  a  retail  rate  review 
proceeding  of  a  filing  utility  when  the 
intervention  is  for  purposes  of  obtaining 
any  information  regarding  costs  or  facts 
relevant  to  the  determination  of  a 
utility’s  ASC  (after  making  a  good  faith 
effort  to  intervene  in  tlje  retail  rate 
proceeding  and  timely  complying  with 
applicable  procedures  to  intervene  in 
the  retail  rate  proceeding),  Bonneville 
may  set  that  utility’s  ASC  equal  to  the 
Priority  Firm  Exchange  Rate  for  the 
following  Exchange  Period.  Exchanging 
utilities  must  provide  Bonneville  and 
Regional  Power  Sales  Customers  with  at 
least  60  days  notice  of  their  intent  to 
change  their  retail  rates. 


(b)  Each  Appendix  1  will  be  reviewed 
by  Bonneville  or  its  designee  and 
subject  to  a  public  process  to  determine 
whether  the  Contract  System  Costs  are 
consistent  with  Generally  Accepted 
Accounting  Principles  for  electric 
utilities,  whether  Contract  System  Costs 
contain  only  allowed  costs,  and  whether 
the  revised  Appendix  1  complies  with 
the  requirements  of  the  ASC 
methodology,  including  applicable 
definitions  and  requirements 
incorporated  from  the  Commission’s 
Uniform  System  of  Accounts.  In 
addition,  each  Appendix  1  will  be 
reviewed  by  Bonneville  or  its  designee 
to  determine  whether  the  Contract 
System  Load  used  by  the  utility  is  an 
appropriate  load  for  purposes  of  the 
utility’s  ASC  computation. 

(c) (1)  In  calculating  ASCs,  Bonneville 
will  make  an  independent 
determination  of  the  following: 

(1)  The  appropriateness  of  the 
inclusion  of  costs; 

(ii)  The  reasonableness  of  the  costs 
included  in  Contract  System  Costs;  and 

(iii)  The  appropriateness  of  Contract 
System  Loads. 

(2)  Bonneville  will  not  be  obligated  to 
pay  an  ASC  different  than  the  ASC 
based  on  Contract  System  Costs  and 
Contract  System  Load  as  determined  by 
Bonneville. 

(3)  If  a  final  order  of  the  Commission 
or  a  reviewing  court  rejects  Bonneville’s 
ASC  determination,  the  ASC  payable  by 
Bonneville  will  be  the  ASC  as  revised 
by  Bonneville  on  remand. 

(d)  The  Appendix  1  filing  will  be 
subject  to  review  as  follows; 

(1)  The  Bonneville  review  process 
(not  including  the  Initial  and  Second 
Exchange  Periods)  commences  June  1 
(Day  1)  of  the  Review  Period  (or  other 
date  as  may  be  established  by 
Bonneville).  Bonneville  will  review  all 
utilities’  ASCs  concurrently  in  a  public 
process. 

(2)  The  dates  identified  in  these 
regulations  and  those  listed  on  the 
sample  time  line  shown  in  §  301.7  are 
generic,  and  intended  to  illustrate  a  time 
line  that  is  representative  of  the  ASC 
review  process.  Unless  specified,  the 
days  represent  calendar  days.  Each 
spring,  prior  to  the  Review  Period, 
Bonneville  will  post  on  its  ASC 
methodology  Web  site  [http:// 
www.bpa.gov/corporte/finance/ascm)  or 
its  successor,  a  detailed  schedule, 
accommodating  the  applicable  holidays 
and  weekends,  that  will  be  the  official 
schedule  for  that  Review  Period. 

(e)  Review  Period  time  line. 

(1)  Day  1.  Utility  filings  due  to 
Bonneville. 

(2)  Day  3.  Bonneville  posts  the  utility 
filings  to  its  electronic  Web  site. 
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Access  to  the  information  will  be 
subject  to  any  confidentiality  rules  or 
requirements  established  by  Bonneville. 

(3)  Day  7.  Deadline  to  file  utility- 
specific  petitions  to  intervene  with 
Bonneville  for  the  review  process.  Any 
Regional  Power  Sales  Customer  or  state 
utility  Regulatory  Body  who  so  requests 
will  be  accorded  party  status  for 
Bonneville’s  ASC  review  process  if  the 
request  is  received  by  the  established 
deadline.  Other  interested  parties  also 
may  submit  a  petition  to  intervene,  and 
Bonneville  will  grant  party  status  at  its 
discretion.  Petitions  to  intervene  must 
state  with  particularity  the  petitioner’s 
interest  in  the  ASC  review  proceeding. 
Petitions  to  intervene  must  be  filed  for 
each  respective  Bonneville  review 
proceeding  in  order  for  a  party  to 
comment  on  the  individual  proceedings. 
The  filing  utility  is  automatically  a  party 
to  its  own  ASC  review  proceeding. 
Bonneville  will  grant  or  deny  petitions 
to  intervene  within  seven  (7)  days  after 
the  deadline  for  filing  the  petitions. 

(4)  Day  10.  Bonneville  grants  or 
denies  petitions  to  intervene. 

(5)  Day  1 1-66.  Parties  allowed  to 
submit  data  requests.  Bonneville  and 
parties  will  file  data  requests 
electronically  with  the  utility  and 
Bonneville.  Bonneville  will  make  data 
requests  available  to  all  parties.  Each 
utility  will  respond  to  requests  for 
information  relevant  to  the  utility’s 
Appendix  1  filing,  provided  that  the 
furnishing  of  proprietary  or  confidential 
information  to  any  party  may  be  made 
contingent  on  the  granting  of  proper 
safeguards  to  prevent  unauthorized  use 
or  disclosure.  The  responses  must  be 
sent  to  the  requester  and  Bonneville.  For 
each  data  request,  the  responding  utility 
has  seven  (7)  days  to  provide  the 
requested  data  or  object.  If  a  utility  files 
an  objection  to  a  data  request,  the  party 
submitting  the  data  request  has  four  (4) 
days  to  respond  to  the  objection.  After 
the  response  to  the  objection  is  received, 
or  the  four  (4)  days  to  respond  has  ■ 
elapsed,  Bonneville  then  has  seven  (7) 
days  to  issue  a  ruling  as  to  whether  the 
utility’s  objection  will  be  sustained  or 
overruled.  If  the  objection  is  overruled, 
the  utility  must  provide  the  data 
requested  within  seven  (7)  days  after  the 
ruling.  If  a  utility  does  not  provide  the 
requested  data,  Bonneville  may,  in  its 
discretion,  remove  from  Contract 
System  Costs  all  costs  associated  with 
tbe  data  not  provided. 

(6)  Day  TBD.  Bonneville  will  begin 
workshops  on  all  Appendix  1  filings 
based  on  the  specific  schedules. 

Utilities  filing  an  Appendix  1  will  have 
staff  or  agents  available  for  questioning 
by  Bonneville  and  other  parties  to  the 
proceeding.  The  primary  purpose  of  the 


first  workshop  is  to  clarify  data,  work 
papers,  supporting  documentation  and 
assumptions  used  to  prepare  the 
Appendix  1. 

(7)  Day  88.  By  this  day,  Bonneville 
and  parties  may  file  electronically  with 
Bonneville  an  issue  list  identifying 
contested  elements  of  a  utility’s  ASC 
filing  and  the  basis  for  the  parties’ 
issues.  Bonneville  will  make  the  issue 
lists  available  to  all  parties. 

(8)  Day  102.  By  this  day,  each  filing 
utility  will  electronically  file  a  response 
to  the  issue  lists.  Bonneville  and  other 
parties  also  may  file  comments  in 
response  to  the  issue  lists. 

(9)  Day  108.  By  this  day,  a  workshop 
will  be  beld  to  discuss  and  resolve  the 
issues  raised  by  parties  through  their 
issue  lists. 

(10)  Day  111.  Requests  for  oral 
argument  before  the  Administrator  or 
his/her  designee  must  be  submitted  in 
writing  to  Bonneville  by  this  day.  The 
requests  must  contain  a  statement 
providing  reasons  why  the  party 
believes  oral  argument  is  necessary. 

(11)  Day  1 14.  By  this  day,  Bonneville, 
at  its  discretion,  may  grant  or  deny  any 
request  for  oral  argument. 

(1.2)  Day  123.  In  the  event  a  request 
for  oral  argument  is  granted,  the 
requesting  party  will  present  its 
arguments  first.  Responding  parties  w'ill 
present  their  arguments  following  the 
requesting  party’s  arguments.  The 
Administrator  or  his/her  designee,  at  his 
discretion,  may  provide  an  opportunity 
for  the  requesting  party  to  reply.  Oral 
arguments  will  be  presented  no  later 
than  this  day. 

(13)  Day  141.  By  this  day,  Bonneville 
will  publish  for  comment,  and  serve 
electronically  draft  utility  ASC  reports 
on  all  parties.  The  reports  will  contain 
analyses  and  decisions  on  all  contested 
issues  raised  in  the  ASC  review  process. 

(14)  Day  154.  By  this  day,  the  utility 
and  parties  may  file  comments  on  the 
draft  utility  ASC  reports. 

(15)  Day  167.  The  Bonneville 
Administrator  will  issue  final  utility 
ASC  reports. 

(16)  If  Bonneville  has  not  issued  the 
final  utility  ASC  reports  by  the  end  of 
the  Review  Period,  the  ASC  filed  by  the 
utility  will  be  the  Exchange  Period  ASC 
until  the  date  Bonneville  issues  the  final 
utility  ASC  reports.  The  final  ASCs 
determined  by  Bonneville  will  then  be 
the  Exchange  Period  ASCs  effective 
back  to  the  beginning  of  the  Exchange 
Period  and  until  the  end  of  the 
Exchange  Period. 

§  301 .5  Exchange  Period  Average  System 
Cost  Determination. 

(a)  Escalation  to  Exchange  Period. 

(1)  Bonneville  will  escalate 
Bonneville-approved  Base  Period  costs 


to  the  midpoint  of  the  fiscal  year  for  a 
one-year  rate  period/Exchange  Period, 
and  to  the  midpoint  of  the  two-year 
period  for  a  two-year  rate  period/ 
Exchange  Period  to  calculate  Exchange 
Period  ASCs. 

(2)  For  purposes  of  the  escalation 
referenced  in  paragraph  (a)(1)  of  this 
section,  Bonneville  will  use  Global 
Insight’s  (or  its  successor)  forecast  of 
cost  increases  for  capital  costs  and  fuel 
(except  natural  gas).  Operations  & 
Maintenance  and  General  & 
Administrative  expenses;  and 
Bonneville’s  forecast  of  market  prices 
for  investor-owned  utility  purchases  to 
meet  load  growth  and  to  estimate  short¬ 
term  and  non-firm  power  purchase  costs 
and  sales  revenues;  and  Bonneville’s 
forecast  of  natural  gas  prices  and 
Bonneville’s  estimates  of  the  rates  it  will 
charge  for  its  Priority  Firm  and  other 
products. 

(3)  With  the  exception  of  the  natural 
gas  escalator  provided  by  Bonneville, 
the  following  list  of  acronyms  defines 
Global  Insight’s  escalation  codes.  These 
escalators  will  be  used  for  each  line 
item  included  in  Appendix  1. 

(i)  A&G — Administrative  and  General. 

(ii)  CACNT — Customer  Account. 

(iii)  CD — Construction,  Distribution 
Plant. 

(iv)  CONSTANT— Constant. 

(v)  CSALES — Customer  Sales. 

(vi)  CSERVE — Customer  Service. 

(vii)  COAL — Coal. 

(viii)  DMN — Distribution  Maintenance. 

(ix)  HMN — Hydro  Maintenance. 

(x)  HOPS — Hydro  Operations. 

(xi)  INF — Inflation. 

(xii)  NATGAS — Natural  Gas. 

(xiii)  NFUEL — Nuclear  Fuel. 

(xiv)  NMN — Nuclear  Maintenance. 

(xv)  NOPS — Nuclear  Operations. 

(xvi)  OMN — Other  Production 
Maintenance. 

(xvii)  OOPS — Other  Production 
Operations. 

(xviii)  SMN — Steam  Maintenance. 

(xix)  SOPS — Steam  Operations. 

(xx)  TMN — Transmission  Maintenance. 

(xxi)  TOPS — Transmission  Operations, 
(xxii)  WAGES — Wages. 

(4)  If  any  of  the  escalators  specified  in 
the  ASC  methodology  are  no  longer 
available,  Bonneville  will  designate  a 
replacement  source  of  escalators  that,  as 
near  as  possible,  replicates  the  results 
produced  by  the  prior  escalator,  and,  if 
a  replacement  source  is  not  available, 
the  replacement  escalator  will  be  the 
forecast  of  the  GDP  Price  Deflator. 

(5)  Bonneville  will  base  the  costs  of 
power  products  purchased  from 
Bonneville  on  Bonneville’s  forecast  of 
prices  for  its  products. 

(b)  Treatment  of  sales  for  resale  and 
power  purchases. 
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(1)  Bonneville  will  escalate  long-term 
and  intermediate  term  (as  defined  by  the 
Commission)  firm  purchased  power 
costs  and  sales  for  resale  revenues  at  the 
rate  of  inflation. 

(2)  Bonneville  will  not  normalize 
short-term  purchases  and  sales  for 
resale.  The  short-term  purchases  and 
sales  for  resale  for  the  Base  Period  will 
be  used  as  the  starting  values.  A  utility 
will  be  allowed  to  include  new  plant 
additions,  and  use  a  utility-specific 
forecast  for  the  price  of  purchased 
power  and  sales  for  resale  price  to  value 
purchased  power  expenses  and  sales  for 
resale  revenue  to  be  included  in  the 
Exchange  Period  ASC. 

(3)  Bonneville  will  use  the  following 
method  to  determine  separate  market 
prices  to  forecast  short-term  purchased 
power  expense  and  sales  for  resale 
revenues  to  calculate  Exchange  Period 
ASCs: 

(i)  The  utility’s  average  short-term 
purchased  power  price  and  short-term 
sales  for  resale  price  will  be  calculated 
for  each  year  for  the  most  recent  three 
years  of  actual  data  (Base  Period  and 
prior  two  years). 

(ii)  The  midpoint  between  the  utility’s 
average  short-term  sales  for  resale  price 
will  be  calculated  for  each  of  the  years 
in  paragraph  (b)(3)(i)  of  this  section. 

(lii)  The  percentage  spread  around  the 
utility’s  midpoint  between  the  average 
short-term  purchased  power  price  and 
short-term  sales  for  resale  price  will  be 
escalated  for  each  of  the  years  identified 
in  paragraph  (b)(3)(i)  of  this  section. 

(iv)  A  weighted  average  spread  for  the 
utility’s  most  recent  three  years  of  actual 
data  (Base  Period  and  prior  two  years) 
will  be  calculated.  The  following 
weighting  scale  will  be  used: 

(A)  Three  (3)  times  Base  Period 
spread. 

(B)  Two  times  (Base  Period  minus  1) 
spread. 

(C)  One  time  (Base  Period  minus  2) 
spread. 

(v)  The  Base  Period  midpoint  price 
calculated  in  paragraph  (b)(3)(ii)  of  this 
section  will  be  applied  to  the  forecasted 
midpoint  calculated  in  paragraph 

(b)(3)(iv)  of  this  section  to  determine  the 
purchased  power  and  sales  for  resale 
price,  to  value  purchased  power 
expenses  and  sales  for  revenue  to  be 
included  in  the  Exchange  Period  ASC. 

(vi)  The  weighted  average  spread 
calculated  in  paragraph  (b)(3)(iv)  of  this 
section  to  determine  the  purchased 
power  and  sales  for  resale  price,  to 
value  purchased  power  expenses  and 
sales  for  resale  revenue  to  be  included 
in  the  Exchange  Period  ASC. 

(vii)  This  same  method  will  be  used 
to  calculate  the  market  price  forecast  for 
short-term,  purchased  power  expense 


and  sales  for  resale  revenues  for  use  in 
the  load  growth  not  met  by  new 
resource  additions. 

(c)  Major  resource  additions  and 
materiality  thresholds. 

(1)  During  the  Exchange  Period, 
Bonneville  will  allow  changes  to  a 
utility’s  ASC  to  account  for  major  new 
purchased  power  contracts  or  major 
new  resource  additions  that  come  on¬ 
line,  and  are  used  to  meet  the  utility’s 
retail  load.  These  changes,  however, 
have  to  meet  a  materiality  threshold  in 
order  for  Bonneville  to  allow  an  ASC  to 
change.  These  ASCs  will  be  determined 
by  Bonneville  during  the  Review  Period. 
The  changes  to  the  ASC  will  become 
effective  when  the  resource  begins 
commercial  operation,  or  power  is 
received  under  the  purchased  power 
contract.  The  criteria  also  will  apply  to 
resources  that  are  sold,  transferred,  or 
retired. 

(2)  Bonneville  will  use  the  following 
method  to  determine  the  changes  in 
ASC  due  to  major  new  resource 
additions  or  reductions,  subject  to 
meeting  the  materiality  threshold.  These 
additions  will  include  new  production 
resource  investments,  new  generating 
resource  investments,  new  transmission 
investments,  long-term  generating 
contracts,  pollution  control  and 
environmental  compliance  investments 
relating  to  generating  resources, 
transmission  resources  or  contracts, 
hydro  relicensing  costs  and  fees,  and 
plant  rehabilitation  investments. 

(3)  Bonneville  will  apply  a  materiality 
threshold  of  2.5  percent  change  in  a 
utility’s  Base  Period  ASC  to  determine 
when  a  change  in  ASC  will  be  allowed 
for  resource  additions  or  reductions. 
Bonneville  will  allow  a  utility  to  submit 
stacks  of  individual  resources  that, 
when  combined,  meet  the  materiality 
threshold.  However,  each  resource  in 
the  stack  must  result  in  an  increase  of 
Base  Period  ASC  of  0.5  percent  or  more. 

(4)  At  the  time  the  utility  submits  its 
Appendix  1  filing,  the  utility  will 
provide  its  forecast  of  major  new 
resource  addition(s)  and  all  associated 
costs.  The  forecast  will  cover  the  period 
from  the  end  of  the  Base  Period  to  the 
end  of  the  Exchange  Period. 

(5)  Bonneville  will  calculate  new 
transmission  wheeling  revenues 
associated  with  new  transmission 
investment  using  the  following  formula: 
NTWR  =  WR  (before  additions)  *  [NTP 

(before  additions)  +  NTA)  NTP 
(before  additions)] 

Where: 

NTWR  =  New  transmission  wheeling 
revenues 

WR  (before  additions)  =  wheeling  revenues 
(before  additions) 


NTP  (before  additions)  =  Net  Transmission 
Plant  (before  additions) 

NTA  =  new  transmission  additions 

(6)  The  forecast  of  the  major  new 
resource  costs  to  be  included  in  the 
utility’s  Exchange  Period  ASC  will  be 
reviewed  and  determined  during  the 
Review  Period. 

(7)  All  major  new  resources  included 
in  an  ASC  calculation  prior  to  the  start 
of  the  Exchange  Period  will  be  projected 
forward  to  the  midpoint  of  the  Exchange 
Period. 

(8)  For  each  major  new  resource 
addition  forecast  to  be  available  to  meet 
regional  retail  load  during  the  Exchange 
Period,  Bonneville  will  calculate  the 
difference  in  ASC  between  the  ASC 
without  the  new  resource  and  the  ASC 
with  the  new  resource  (the  ASC  delta) 
at  the  midpoint  of  the  Exchange  Period. 

(9)  When  the  resource  comes  online, 
Bonneville  will  add  the  ASC  delta  to  the 
utility’s  existing  ASC  to  determine  its 
new  ASC. 

(10)  The  steps  in  paragraphs  (c)(3) 
through  (c)(9)  of  this  section  will  be 
used  for  resources  that  are  sold, 
transferred,  or  retired. 

(11)  Bonneville  will  escalate  the  Base 
Period  average  per-MWh  cost  of 
Distribution  Plant  forward  to  the 
midpoint  of  the  Exchange  Period,  and 
use  the  escalated  average  cost  to 
determine  the  distribution-related  cost 
of  meeting  load  growth  since  the  Base 
Period.  This  cost  will  be  included  in  the 
Exchange  Period  ASC. 

(12)  Bonneville  will  issue  procedural 
rules  to  ensure  the  confidentiality  of 
information  provided  by  utilities 
regarding  any  new  major  resource 
additions  as  part  of  its  review  process. 
Bonneville  will  provide  parties  with  an 
opportunity  to  comment  on  the  rules 
prior  to  their  implementation  in  the 
review  process.  Failure  to  provide 
needed  information  may  result  in 
exclusion  of  the  related  costs  from  the 
utility’s  ASC.  However,  as  is  the  case  for 
other  utilities  that  do  not  have  major 
resource  additions  in  a  particular  year, 
load  growth  will  be  assumed  to  be  met 
with  purchases  in  the  wholesale  market, 
as  described  in  paragraph  (e)  of  this 
section.  What  the  utility  loses  by  not 
supplying  confidential  resource  data  is 
the  difference  between  the  cost  of  the 
resource  and  the  price  of  electricity  in 
the  wholesale  market. 

(d)  Forecasted  Contract  System  and 
Exchange  Load.  All  utilities  are  required 
to  provide  a  forecast  of  their  Contract 
System  Load  and  associated  Exchange 
Load,  as  well  as  a  current  distribution 
loss  study  as  described  in  endnote  e/  of 
Appendix  1,  with  their  Appendix  1 
listing.  The  load  forecast  for  Contract 
System  Load  and  Exchange  Load  will  be 
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provided  on  a  monthly  basis  for  the 
Exchange  Period. 

(e)  Load  Growth  not  met  by  new 
resource  additions.  All  forecast  load 
growth  not  met  by  new  resource 
additions  will  be  met  by  purchased 
power  at  the  forecasted  utility-specific, 
short-term  purchased  power  price. 

(1)  The  utility’s  forecast  load  growth 
will  be  met  with  market  purchases 
priced  at  the  utility’s  forecast  short¬ 
term,  purchased  power  price  unless  the 
utility  forecasts  major  resource 
additions. 

(2)  In  the  event  of  major  resource 
additions,  forecast  load  growth  will  be 
met  by  the  new  resource.  If  the  new 
resource  is  less  than  total  forecast  load 
growth,  the  unmet  load  growth  will  be 
met  with  market  purchases  priced  at  the 
utility’s  forecast  short-term,  purchased 
power  price. 

(3)  In  the  event  that  die  power 
provided  by  a  new  resource  exceeds  the 
utility’s  forecast  load  growth,  the  excess 
will  be  sold  as  surplus  power  into  the 
market,  and  priced  at  the  utility’s 
forecast  sales  for  resale  price  as 
determined  in  paragraph  (b)  of  this 
section. 

(f)  Changes  to  service  territory.  In  the 
event  a  utility  forecasts  that  it  will 
acquire  a  new  service  territory,  or  lose 

a  portion  of  its  service  territory,  and  the 
resulting  change  in  ASC  falls  within  the 
2.5  percent  or  greater  materiality 
threshold,  the  utility  will  submit  two 
ASC  filings. 

(1)  A  Base  Period  ASC  that  does  not 
reflect  the  acquisition  or  loss  of  service 
territory:  and 

(2)  A  second  filing  that  incorporates 
the  following: 

(i)  The  forecast  of  the  increase  or 
reduction  in  Contract  System  Load 
associated  with  the  acquisition  or 
reduction  in  service  territory. 

(ii)  The  forecast  of  the  increase  or 
reduction  in.Contract  System  Costs 
associated  with  the  acquisition  or 
relinquishment  of  the  service  territory. 

(iii)  In  addition  to  including  the 
forecast  of  capital  and  operating  cost 
increases  or  reductions  associated  with 
the  change  in  service  territory,  the 
utility  must  forecast  the  changes  in 
purchased  power  expense,  sales-for- 
resale  credit  and  other  costs  based  on 
the  changes  in  the  service  territory. 

(iv)  Because  the  date  of  the  actual 
change  to  the  utility’s  service  territory 
could  differ  firom  the  forecast  date  used 
to  determine  the  ASC  during  the  Review 
Period,  Bonneville  will  not  adjust  the 
utility’s  ASC  until  the  change  in  service 
territory  takes  place. 

(g)  ASC  determination  for  customer- 
owned  utilities  that  elect  to  execute 
Regional  Dialogue  High  Water  Mark 


contracts.  Bonneville  will  use  the 
following  approach: 

(1)  Use  the  RHWM  System  Load  as 
determined  in  the  Tiered  Rates 
methodology  process. 

(2)  Determine  the  RHWM 
Exchangeable  Load  (Residential/Small 
Farm  Load). 

(3)  During  the  ASC  review  process, 
the  utility  must  submit  the  data 
necessary  to  determine  the  fully- 
allocated  unit  cost  of  resources  in  excess 
of  the  resource  amounts  used  to 
calculate  its  CHWM. 

(4)  Calculate  the  utility’s  total 
unadjusted  Contract  System  Cost. 

(5)  Calculate  a  load  growth  credit,  i.e., 
{(Current  System  Load  minus  RHWM 
System  Load)  *  Unit  costs  from 
paragraph  (g)(3)  of  this  section}. 

(6)  Total  Exchange  Contract  System 
Cost  =  Total  Unadjusted  Contract 
System  Cost  minus  load  growth  revenue 
credit  firom  paragraph  (g)(5)  of  this 
section. 

(7)  HWM  Average  System  Cost  =  Total 
Exchangeable  Contract  System  Cost/ 
RHWM  System  Load. 

(h)  Filing  of  Appendix  1.  Utilities 
must  file  ASC  information  by  June  1 
each  year,  as  required  in  §  301.2,  for 
Bonneville’s  review  and  determination 
of  a  Base  Period  ASC.  Utilities  will  file 
multiple,  contingent.  Base  Period  ASC 
filings  to  reflect  changes  to  service 
territories  as  required  in  paragraph  (f)  of 
this  section. 

§  301 .6  Change  in  Average  System  Cost 
methodology. 

-  (a)  The  Administrator,  at  his  or  her 
discretion,  or  upon  written  request  fi'om 
three-quarters  of  the  utilities  that  are 
parties  to  contracts  authorized  by 
section  5(c)  of  the  Northwest  Power  Act, 
or  from  three-quarters  of  Bonneville’s 
preference  customers,  or  from  three- 
quarters  of  Bonneville’s  direct-service 
industrial  customers  may  initiate  a 
consultation  process  as  provided  in 
section  5(c)  of  the  Northwest  Power  Act. 
After  completion  of  this  process,  the 
Administrator  may  file  the  new  ASC 
methodology  with  the  Commission. 
However,  the  Administrator  will  not 
initiate  any  consultation  process  until 
one  year  of  experience  has  been  gained 
under  the  then-existing  ASC 
methodology,  one  year  after  the  then- 
existing  ASC  methodology  is  adopted  by 
Bonneville  and  approved  by  the 
Commission,  through  interim  or  final 
approval,  whichever  occurs  first. 

(b)  The  Administrator  may,  firom  time 
to  time,  issue  interpretations  of  the  ASC 
methodology.  The  Administrator  may 
modify  the  fimctionalization  code  of 
any  Account  to  comply  with  the 
limitations  identified  in  section 


5(c)(7)(A)-(C)  of  the  Northwest  Power 
Act  or  to  conform  to  Commission 
revisions  to  the  Uniform  System  of 
Accounts. 

§  301 .7  Sample  time  line  review 
procedures. 

(a)  Bonneville’s  ASC  review  process 
of  the  utilities’  Appendix  1  occurs  only 
in  the  year  before  Bonneville  establishes 
new  Wholesale  Power  Rate  Schedules. 
However,  utilities  are  required  to  file  an 
Appendix  1  by  June  1  of  each  year  so 
that  Bonneville  can  maintain  current 
data. 

(b)  The  following  schedule  is  a 
generic  schedule  that  is  representative 
of  the  time  line  for  the  ASC  review 
process.  Each  spring  in  the  year  prior  to 
Bonneville’s  implementation  of  new 
Wholesale  Power  Rates,  Bonneville  will 
post  a  detailed  schedule  incorporating 
the  applicable  holidays  and  weekends. 
Deadlines  end  at  5  p.m..  Pacific 
Prevailing  Time,  of  the  due  date. 

(1)  June  1 — Utilities  file  electronic 
Appendix  Is  with  Bonneville. 

(2)  June  7-^Deadline  to  file  petitions 
to  intervene  with  Bonneville. 

(3)  June  10 — Bonneville  grants  or 
denies  petitions  to  intervene. 

(4)  June  11 — Begin  Data  Request 
period. 

(5)  TBD — Workshop(s)  on  utilities’ 
Appendix  1  filings. 

(6)  Aug  22 — End  Data  Request  period. 

(7)  Aug  27 — Deadline  for  Bonneville’s 
and  parties’  issue  lists  on  utilities’ 
filings. 

(8)  Sept  10 — Deadline  for  reply  issue 
lists  from  all  parties  on  utilities’  filings. 

(9)  Sept  16 — Workshop  to  discuss 
issue  lists  on  utilities’  filings. 

(10)  Sept  19 — Deadline  to  request  oral 
argument. 

(11)  Sept  22 — Bonneville  grants  or 
denies  requests  for  oral  argument. 

(12)  Oct  1 — Oral  argument  (if 
granted). 

(13)  Oct  19 — Bonneville  publishes 
draft  ASC  Report. 

(14)  Nov  1 — Deadline  for  utilities’  and 
parties’  comments  on  draft  ASC  Report. 

(15)  Nov  14 — Administrator  issues 
final  ASC  Report. 

§301.8  Appendix  1  Instructions. 

(a)  Appendix  1  is  the  form  on  which 
a  utility  reports  its  Contract  System 
Costs,  Contract  System  Loads,  and  other 
necessary  data  for  the  calculation  of 
ASC.  Appendix  1  is  an  electronic 
template  consisting  of  seven  schedules 
and  several  supporting  files  that  must  be 
completed  by  the  utility  in  accordance 
with  these  instructions  and  the 
provisions  of  the  endnotes  following  the 
schedules. 

(b)  Appendix  1  filings  must  be 
accompanied  by  an  attestation  statement 


60114 


Federal  Register /Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


of  the  Chief  Financial  Officer  of  the 
utility  or  other  responsible  official  who  ' 
possesses  the  financial  and  accounting 
knowledge  necessary  to  complete  the 
attestation  statement. 

(c)  The  primary  source  of  data  for  the 
investor-owned  utilities’  Appendix  1 
filings  is  the  utility’s  prior  year  Form  1 
filing  with  the  Commission.  Any  items 
not  applicable  to  the  utility  must  be 
identified. 

(d)  For  consumer-owned  utilities  that 
do  not  follow  the  Commission’s 
Uniform  System  of  Accounts,  filings 
must  include  reconciliation  between 
utility  accounts  and  the  items  allowed 
as  Contract  System  Costs.  In  addition, 
the  cost-of-service  report  must  be 
reviewed  by  an  independent  accounting 
or  consulting  firm.  The  cost-of-service 
report  must  be  accompanied  by  a  report 
from  an  independent  accounting  firm  or 
consulting  firm  that  outlines  the  review 
work  that  was  performed  in  preparing 
the  cost-of-service  report  along  with  an 
assurance  statement  that  the 
information  contained  in  the  cost-of- 
service  report  is  presented  fairly  in  ail 
material  respects. 

(e)  The  Appendix  1  template  is 
available  electronically  at  http:// 
www.bpa.gov/corporate/finance/ascm/, 
or  its  successor  site.  The  primary 
schedules  are: 

(1)  Schedule  1:  Plant  Investment/Rate 

Base 

(2)  Schedule  lA:  Cash  Working  Capital 

(3)  Schedule  2:  Capital  Structure  and 

Rate  of  Return 

(4)  Schedule  3:  Expenses 

(5)  Schedule  3A:  Taxes 

(6)  Schedule  3B:  Other  Included  Items 

(7)  Schedule  4;  Average  System  Cost 

(f)  The  filing  utility  must  reference 
and  attach  work  papers,  documentation, 
and  other  required  information  that 
supports  costs  and  loads,  including 
details  of  allocation  and 
functionalization.  All  references  to  the 
Commission’s  Accounts  are  the 
Commission’s  Uniform  System  of 
Accounts  as  of  July  1,  2006,  or  as 
amended  by  subsequent  Commission 
actions.  The  costs  includable  in  the 
attached  schedules  are  those  includable 
by  reason  of  the  definitions  in  the 
Commission’s  Accounts.  If  the 
Commission’s  Accounts  are  later  revised 
or  renumbered,  any  changes  will  be 
incorporated  into  Appendix  1  by 
reference,  except  to  the  extent 
Bonneville  determines  that  a  particular 
change  results  in  a  change  in  the  type 
of  costs  allowable  for  Residential 
Exchange  Program  purposes.  In  that 
event,  Bonneville  will  address  the 
changes,  including  escalation  rules,  in 
its  review  process  for  the  following 
Exchange  Period. 


(g)  Bonneville  may  require  a  utility  to 
account  for  all  transactions  with 
affiliated  entities  as  though  the  affiliated 
entities  were  owned  in  whole  or  in  part 
by  the  utility,  if  necessary,  to  properly 
determine  and/or  functionalize  the 
utility’s  costs. 

(h)  A  utility  operating  in  more  than 
one  Pacific  Northwest  Jurisdiction  must 
file  one  Appendix  1. 

(i) (l)  A  utility  operating  in 
jurisdictions  outside  the  Pacific 
Northwest  Jurisdiction  must  allocate  its 
total  system  costs  among  its 
jurisdictions  within  the  Pacific 
Northwest  and  outside  the  Pacific 
Northwest  in  accord  with  the  same 
allocation  methods  and  procedures  used 
by  the  Regulatory  Body(ies)  to  establish 
jurisdictional  costs  and  resulting 
revenue  requirements.  The  utility’s 
Appendix  1  filing  must  include  details 
of  the  allocation. 

(2)  The  allocation  must  exclude  all 
costs  of  additional  resources  used  to 
meet  loads  outside  the  region,  as 
required  by  section  5(c)(7)  of  the 
Northwest  Power  Act.  All  schedule 
entries  and  supporting  data  must  be  in 
accord  with  Generally  Accepted 
Accounting  Principles  and  Practices  as 
these  principles  and  practices  apply  to 
the  electric  utility  industry. 

(j)  A  utility  must  file  an  attestation 
statement  with  each  Appendix  1  filing 
and  supporting  documentation  for  each 
Review  Period. 

§  301 .9  Functionalization  of  Average 
System  Cost  methodology. 

(a)  Functionalization  of  each  account 
included  in  a  utility’s  ASC  must  be 
according  to  the  functionalization 
prescribed  in  Table  1,  Functionalization 
and  Escalation  Codes.  Direct  analysis  on 
an  account  may  be  performed  only  if 
Table  1  states  specifically  that  a  utility 
may  perform  a  direct  analysis  on  the 
account  with  the  exception  of 
conservation  costs.  Utilities  will  be  able 
to  functionalize  all  conservation-related 
costs  to  Production,  regardless  of  the 
Account  in  which  they  are  recorded. 

The  direct  analysis  must  be  consistent 
with  the  directions  provided  in  this 
section. 

(b)  The  functionalization  codes  are: 

(1)  DIRECT — Direct  Analysis. 

(2)  PROD — Production. 

(3)  TRANS — Transmission. 

(4)  DIST — Distribution/Other. 

(5)  PTD — Production,  Transmission, 

Distribution/ Other  Ratio. 

(6)  TD — Transmission,  Distribution/ 

Other  Ratio. 

(7)  GP — General  Plant  Ratio. 

(8)  GPM — General  Plant  Maintenance 

Ratio. 


(9)  PTDG — Production,  Transmission, 

Distribution/Other,  General  Plant 

Ratio. 

(10)  LABOR — Labor  Ratio. 

(c)  Functionalization  process. 

(1)  Functionalization  of  certain 
accounts  may  be  based  on  direct 
analysis  or  with  a  default  ratio 
associated  with  that  specific  account  as 
shown  in  Table  1.  Once  a  utility  uses  a 
specific  functionalization  method  for  an 
account,  the  utility  may  not  change  the 
functionalization  for  that  account 
without  prior  written  approval  from 
Bonneville. 

(2)  The  utility  must  submit  with  its 
Appendix  1  all  work  papers, 
documents,  or  other  materials  that 
demonstrate  that  the  functionalization 
under  its  direct  analysis  assigns  costs 
based  upon  the  actual  and/or  intended 
functional  use  of  those  items.  Failure  to 
submit  the  documentation  will  result  in 
the  entire  account  being  functionalized 
to  Distribution/Other,  or  Production,  or 
Transmission,  as  appropriate. 

(d)  Functionalization  methods. 

(1)  Direct  analysis,  if  allowed  or 
required  by  Table  1,  assigns  costs  to  the 
Production,  Transmission,  and/or 
Distribution  function  of  the  utility.  The 
only  exception  to  this  requirement  is  for 
conservation-related  costs.  Utilities  will 
be  able  to  identify  and  functionalize  to 
Production  any  conservation-related 
costs,  irrespective  of  the  Account  in 
which  they  are  recorded.  The  analysis  is 
subject  to  Bonneville  review  and 
approval.  Once  a  utility  uses  a  specific 
functionalization  method  for  an 
Account,  the  utility  may  not  change  the 
functionalization  for  that  Account 
without  prior  written  approval  from 
Bonneville. 

(2)  Bonneville  will  not  allow  utilities 
to  use  a  combination  of  direct  analysis 
and  a  prescribed  functionalization 
method  for  the  same  Account.  The 
utilities  can  develop  and  use  a 
functionalization  ratio,  or  use  a 
prescribed  functionalization  method  if 
the  utility  through  direct  accounts  can 
justify  how  the  ratio  reflects  the 
functional  nature  of  the  costs  included 
in  any  Account  or  cost  item  being 
functionalized  by  the  ratio. 

(3)  Utilities  that  wish  to  include 
advertising  and  promotion  costs  related 
to  conservation  will  use  direct  analysis. 
If  a  utility  records  conservation  costs  in 
an  Account  that  is  normally 
functionalized  to  Distribution/Other,  the 
utility  will  identify  and  document  the 
conservation-related  costs  included  in 
the  Account,  and  the  balance  of  the 
costs  will  be  functionalized  to 
Distribution/Other.  The  presence  of 
conservation-related  costs  in  an 
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Account  does  not  authorize  the  utility  to 
perform  a  direct  analysis  on  the  entire 
Account.  This  option  allows  a  utility  to 
assign  costs  in  the  specified  Account  to 
Production,  Transmission  and/or 
Distribution/Other  based  on  analysis 
and  support  from  the  utility  that 
demonstrates  the  cost  assignment  is 
appropriate.  The  utility  must  submit 


with  its  ASC  filing  all  work  papers, 
documents,  and  other  materials  that 
demonstrate  the  functionalization 
contained  in  its  direct  analysis  and 
assigns  costs  based  upon  the  actual  and/ 
or  intended  functional  use  of  those 
items.  Failure  to  submit  the 
documentation  will  result  in  the  entire 
account  being  functionalized  to 


Distribution/Other  for  all  schedules 
with  the  exception  of  items  included  in 
Schedule  3B,  Other  Included  Items, 
where  certain  accounts  must  be 
functionalized  to  Production  as 
appropriate. 

BILUNG  CODE  6717-01-P 
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Table  1  to  Part  301 — Functionalization 
and  Escalation  Codes 


Table  1:  Functionali^aiion  and  Escalation  Codes 


BONNEVILLE  POWER  ADMINISTRATION 
2008  Average  System  Cost  Methodology 
Functionalization  and  Escalation  Codes 


Arcounl  Dcscriptioa 


Svhrtiuie  1:  Fhnt  invtsn»eiii/Hnfe  Base 


Inlansibic  Plant: 


Intaneiblc  Plant  •  Orcanizaiioo 


Intancible  Plant  -  Franchises  and  Consents 


Intaneiblc  Pbnt  •  Miscellaneous 


Production  Plant 


Acet  No. 

1  Method 

Default  1 

Transmission  Plant 


Transmission  Plant 


Distribution  Plant: 


Distribution  Plant 


General  Planir 


Land  and  Land  Riehtt 


Structures  and  Improvements 


Furniture  and  EouiDment 


Transportation  Equipmeni 


Stores  Equipmeni 


Tools.  Shop  and  Garaee  Equipment 


Laboratory  Equipment 


Power  Operated  Equipment 


Communication  Equipment 


Miscellaneous  Equipment 


Asset  Retirement  Costs  for  General  Plant 


Depreciation  Reserve: 


Steam  Production  Plant 


Nuclear  Production  Plant 


Hvdraulic  Production  Plant 


Other  Production  Plant 


Transmission  Plant 


Distribution  Plant 


General  Plant 


Amonizaiion  of  Intaneiblc  Plant  •  Account  301 


Amortization  of  Intaneiblc  Plant  *  Account  302 


Amortization  of  Intaneiblc  Plant  -  Account  303 


Mining  Plant  Depreciation 


Amortization  of  Plant  Held  for  Future  Use 


Capital  Lease  •  Common  Plant 


DIST 


DIRECT  1  PTD 


DIRECT  1  DiS  I 


Steam  Production 

310-317 

PROD 

Nuclear  Production 

320-326 

PROD 

Hydraulic  Production 

330-337 

PROD 

Other  Production 

340-347 

PROD 

350-359.1  TRANS 


108 

PROD 

108 

PROD 

108 

PROD 

108 

PROD 

108 

TRANS 

108 

DIST 

108 

GP 

111 

DIST 

111 

DIRECT 

in 

DIRECT 

108 

PROD 

111 

DIST 

108 

DIRECT 

Escalatioo 

Codes 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 
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Table  1:  Fiinctionalkation  and  Escalation  Codes 


BONNEVILLE  POWER  ADMINISTRATION 
2008  Average  System  Cost  Methodology 
Functionalization  and  Escalation  Codes 


Account  Description 


Lca.schold  Iniprovcmcnts 


In-Service:  Depreciation  of  Common  Plant 


Amortization  of  Other  Utility  Plant 


Amortization  of  Acquisition  Adjustments 


Depreciation  and  Amorti/atiuii  Re.serve  (Other 


Cash  Working  Capital: 


(Utility  Plant)  Held  For  Future  Use 


Utility  Plant)  Completed  Construction  -  Not  Classified 


Nuclear  Fuel 


Construction  Work  in  Progress  (CWIP 


Common  Plant 


Acquisition  Adjustments  (Electric 


Current  and  Accrued  Assets 


Fuel  Stock 


Fuel  Stock  Expenses  Undistributed 


Plant  Materials  and  Operating  Supplies 


Merchandise  (Major  Onl 


Other  Materials  and  Supplies  (Major  onl 


EPA  Allowance  Invento 


EPA  Allowances  Withheld 


Stores  Expense  Undistributed 


Prepayments 


Derivative  Instrument  Assets 


Less:  Long-Term  Portion  of  Derivative  Assets 


Derivative  Instrument  Assets  -  Hedges 


Less:  Long-Term  Portion  of  Derivative  Assets  -  Hedges 


Deferred  Debits: 


Functionalization 

Codes 

Method 

Default 

DIRECT 

DIST 

DIRECT 

PTD 

DIRECT 

DIST 

DIRECT 

DIST 

DIRECT 

N/A 

105 

DIST 

106 

PTD 

120.2-120.6 

PROD 

107&  120.1 

DIST 

DIRECT 


DIRECT 


Investment  in  Associated  Companies 

123.1 

DIRECT 

Other  Investment 

124 

DIST 

Long-Term  Portion  of  Derivative  Assets 

175 

DIST 

Long-Term  Portion  of  Derivative  Assets  -  Hedges 

176 

DIST 

15i 

PROD 

152 

PROD 

.  154 

PTD 

155 

DIST 

156 

DIST 

158.1 

PROD 

158.2 

PROD 

163 

PTD 

165 

PTD 

175 

DIST 

175 

DIST 

176 

DIST 

176 

DIST 

Unamortized  Debt  Expenses 

181 

PTDG 

Extraordinary  Property  Losses 

182.1 

DIRECT 

Unrecovered  Plant  and  Regulatory  Study  Costs 

182.2 

DIRECT 

Other  Regulatory  Assets 

182.3 

DIRECT 

Preliminary  Survey  and  Investigation  Charges  (Electric) 

183 

DIST 

Preliminary  Natural  Gas  Survey  and  Investigation  Charges 

183.1 

DIST 

Other  Preliminary  Survey  and  Investigation  Charges 

183.2 

DIST 

Clearing  Accounts 

184 

DIST 

Temporary  Facilities 

185 

PTDG 

Miscellaneous  Deferred  Debits 

186 

DIRECT 

Escalation 

Codes 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


NFUEL 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


COAL 


CONSTANT 


INF 


INF 


INF 


CONSTANT 


CONSTANT 


INF 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 
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Tabic  1:  Functionalization  and  Escalation  Codes 


BONNEVILLE  POWER  ADMINISTRATION 
2008  Average  System  Cost  Methodology 
Functionalization  and  Escalation  Codes 


Account  Description 


Deferred  Lo.sscs  from  Disposition  of  Ulililv  Plant 


Research,  Development,  and  Demonstration  Expenditures 


Unamortized  Loss  on  Reacquired  Debt 


Accumulated  Deferred  Income  Taxes 


Liahilitics  and  Other  Credits  (Comparative  Balance  Sheet 


Sclu-iliile  3:  Expenses 


Power  Production  Expenses: 


Steam  Power  Generation 


Steam  Power  -  Fuel 


Steam  Power  •  Operations  (Excluding  501  -  Fuel 


Steam  Power  -  Maintenance 


Nuclear  Power  Generation 


Nuclear  -  Fuel 


Nuclear  -  Operation  (  Excluding  518  -  Fuel 


Nuclear  -  Maintenance 


Hydraulic  Povrer  Generation 


Hydraulic  -  Operation 


Hydraulic  -  Maintenance 


Other  Power  Generation 


Other  Power  -  Fuel 


Other  Power  -  Operations  (Excluding  547  -  Fuel 


Other  Power  -  Maintenance 


Other  Power  SupdIy  Expenses 


Purchased  Power  (Excluding  REP  Reversal 


System  Control  and  Load  Dispatchin 


Other  Expenses 


BPA  REP  Reversal 


535-540.1 


541-545.1 


Functionalization 

Codes 


Method  Default 


DIRECT  N/A 


DIST 


PTDG 


DIST 


Derivative  Instrument  Liabilities 

244 

DIST 

Less:  Long-Term  Portion  of  Derivative  Instrument  Liabilities 

244 

DIST 

Derivative  Instrument  Liabilities  -  Hedges 

245 

DIST 

Less:  Long-Term  Portion  of  Derivative  Inst  Liabilities- 
Hedges 

245 

DIST 

Customer  Advances  for  Construction 

252 

DIST 

Other  Deferred  Credits 

253 

DIRECT 

Other  Regulatory  Liabilities 

254 

DIRECT 

Accumulated  Deferred  Investment  Tax  Credits 

255 

DIST 

Deferred  Gains  from  Disposition  of  Utility  Plant 

256 

DIRECT 

Unamortized  Gain  on  Reacquired  Debt 

257 

PTDG 

Accumulated  Deferred  Income  Taxes-Acccl.  Amort. 

281 

DIST 

Accumulated  Deferred  Income  Taxes-Property 

282 

DIST 

Accumulated  Deferred  Income  Taxes-Other 

283 

DIST 

501 

PROD 

500-509 

PROD 

510-515 

PROD 

518 

PROD 

517-525 

PROD 

528-532 

PROD 

PROD 


PROD 


547 

PROD 

546-550.1 

PROD 

551-554.1 

PROD 

555 

PROD 

556 

PROD 

557 

PROD 

555 

PROD 

Escalation 

Codes 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


COAL 


SOPS 


SMN 


NATGAS 


OOPS 


OMN 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 
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Table  1:  Functionalization  and  Escalation  Codes 


BONNEVILLE  POWER  ADMINISTRATION 
2008  Average  System  Cost  Methodology 
Functionalization  and  Escalation  Codes 


Account  Description 


Public  Purpose  Charges 


Trsinsmission  Expenses: 


Transmission  of  Eleciricitv  by  Others  (Whcclin 


Total  Operations  less  Whcclin 


Total  Maintenance 


Distribution  Expense:  , 


Total  Operations 


Total  Maintenance 


Customer  and  Sales  Expenses: 


Total  Customer  Accounts 


Customer  Service  and  Information 


Customer  assistance  cxpcn.ses  (Major  onl 


Customer  Service  and  Information 


Total  Sales  Expense 


Administration  and  General  Expense: 


Operation 


Administration  and  General  Salaries 


Office  Supplies  &  Ex 


(Less)  Administration  Expensed  Transferred  -  Credit 


Outside  Services  Employed 


Property  Insurance _ 


Injuries  and  Damages 


Employee  Pensions  &  Benefits 


Franchise  Requirements 


Regulatory  Commission  Expenses 


(Less)  Duplicate  Charges  -  Credit 


General  Advertising  Expenses 


Miscellaneous  General  Expenses 


Rents 


Transportation  Expenses  (Non  Major 


Maintenance 


Maintenance  of  General  Plant 


Depreciation  and  Amortization: _ 


Amortization  of  Intangible  Plant  -  Account  301 


Amortization  of  Intangible  Plant  -  Account  302 


Amortization  of  Intangible  Plant  -  Account  303 


Steam  Production  Plant 


Nuclear  Production  Plant 


Hydraulic  Production  Plant  -  Conventional 


Hydraulic  Production  Plant  -  Pumped  Storage 


Other  Production  Plant 


580-589 


590-598 


901-905 


906-907 


908 


909-910 


911-917 


Functiunalizatioa 

Codes 


Method  Default 


DIRECT 


565 

TRANS 

560-567.1 

TRANS 

568-574 

TRANS 

DIST 


DIST 


DIRECT  I  N/A 


DIST 


DIST 


920 

LABOR 

921 

LABOR 

922 

LABOR 

923 

LABOR 

924 

PTDG 

925 

LABOR 

926 

LABOR 

927 

DIST 

928 

DIST 

929 

PTDG 

930.1 

DIRECT 

930.2 

DIST 

931 

DIST 

933 

DIST 

DIST 


DIRECT  PTD 


DIRECT  DIST 


PROD 


PROD 


PROD 


PROD 


PROD 


Escalatio* 

Codes 


CONSTANT 


CACNT 


CSERV 


CSERV 


eSALES 


eSALES 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 


CONSTANT 
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"  Tabic  1:  Fiinctioiializatioil  aiid  Escalation  Codes  ~ 


-  i  r 


BONNEVILLE  POWER  ADMINISTRATION 

2008  Average  System  Cost  Methodology 

Funetionalization  and  Escalation  Codes 

Acroiinl  Description 

Acet  No. 

Functioiiallzatioa 

Codes 

Escalation 

Codes 

Method 

Default 

Transmission  Plant 

403 

TRANS 

CONSTANT 

Distribution  Plant 

403 

DIST 

CONSTANT 

General  Plant 

403 

GP 

CONSTANT 

Common  Plant  -  Electric 

403  &  404 

DIRECT 

N/A 

CONSTANT 

Depreciation  Expense  for  Asset  Retirement  Costs 

403.1 

DIRECT 

N/A 

CONSTANT 

Amortization  of  Limited  Term  Electric  Plant 

404 

DIRECT 

N/A 

CONSTANT 

Amortization  of  Plant  Acquisition  Adjustments  (Elcetric) 

406 

N/A 

CONSTANT 

Schedule  .1/4:  Taxes 

FEDERAL: 

Income  Tax  (Included  on  Schedule  2) 

409.1 

DlST 

. 

CONSTANT 

Employment  Tax 

408.1 

LABOR 

WAGES 

Other  Federal  Taxes 

•  408.1 

DIST 

CONSTANT 

1  STATE  AND  OTHER:  | 

Property  (or  In-Lieu) 

408.1 

PTDG 

CONSTANT 

Unemployment 

408.1 

LABOR 

WAGES 

State  Income,  B&O,  etc. 

409.1 

DIST 

CONSTANT 

Franchise  Fees 

408.1 

DIST 

CONSTANT 

Regulatory  Commission 

408.1 

DIST 

CONSTANT 

City /Municipal 

408.1 

DIST 

CONSTANT 

Other 

408.1 

DIST 

CONSTANT 

Schedule  JB:  Other  Included  hems 

Other  Included  Items: 

Regulatory  Debits 

407.3 

DIRECT 

DIST 

CONSTANT 

Regulatory  Credits 

407.4 

DIRECT 

PROD 

CONSTANT 

Gain  from  Disposition  of  Utility  Plant 

411.6 

DIRECT 

PROD 

CONSTANT 

Loss  from  Disposition  of  Utility  Plant 

411.7 

DIRECT 

DIST 

CONSTANT 

Gain  from  Disposition  of  Allowances 

411.8 

PROD 

CONSTANT 

Loss  from  Disposition  of  Allowances 

411.9 

PROD 

CONSTANT 

Miscellaneous  Nonoperating  Income 

421 

DIRECT 

PROD 

CONSTANT 

Sale  for  Resale:  | 

Sales  for  Resale 

447 

PROD 

CONSTANT 

Other  Revenues:  | 

Forfeited  Discounts 

450 

DIST 

CONSTANT 

Miscellaneous  Service  Revenues 

451 

DIST 

- 

CONSTANT 

Sales  of  Water  and  Water  Power 

453 

PROD 

CONSTANT 

454 

TD 

CONSTANT 

Interdepartmental  Rents 

455 

DIST 

CONSTANT 

Other  Electric  Revenues 

456 

DiREtrr 

PROD 

CONSTANT 

Revenues  from  Transmission  of  Electricity  of  Others 

456.1 

TRANS 

CONSTANT 

Labor  Ratios 

Labor  Ratio  Input: 

Production 

PROD 

I  WAGES 
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BONNEVILLE  POWER  ADMINISTRATION 

2008  Average  System  Cost  Methodology 

Funetionalization  and  Esealation  Codes 

Account  Description 

Acet  No. 

Functionalization 

Codes 

Escalation 

Codes 

Method 

Default 

Transmission 

TRANS 

WAGES 

Distribution 

DIST 

WAGES 

Customer  Accounts 

DIST 

WAGES 

Customer  Service  and  Informational 

DIST 

WAGES 

Sales 

DIST 

WAGES 

Administrative  &  General 

PTD 

WAGES 

Appendix  1  to  Part  301 — Bonneville 
Power  Administration  Residential 
Purchase  and  Sales  Agreement 


Appendix  1 

ASC  Utility  Filing  Template 


BONNEVILLE  POWER  ADMINISTRATION 
RESIDENTIAL  PURCHASE  AND  SALES  AGREEMENT 
>08  Average  System  Cost  Methodolog>'  (ASC)  Utility  Template 


BONNEVILLE  POWER  ADMINISTRATION 
RESIDENTIAL  PURCHASE  AND  SALES  AGREEMENT 
2008  Average  System  Cost  Methodology  (ASC)  Utility  Template 
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Total  Net  Plant 

(Total  Electric  Plant  In-Service)  •  (Total  Depreciation  d  AniortizaiionI 
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IX.  AVERAGE  SYSTEM  COST  METHODOLOGY  APPENDIX  1  ENDNOTES 

a/  Contract  System  Costs  shall  reflect  the  costs  and  the  revenues  arising  from  conservation 
and/or  retail  rate  schedules. 

b/  The  overall  rate  of  return  (ROR)  to  be  applied  to  a  Utility’s  Exchange  Period  rate  base  as 
shown  in  Appendix  1  shall  be  equal  to  its  weighted  cost  of  capital  (WCC),  including  debt, 
preferred  stock  and  equity,  from  its  most  recently  approved  Regulatory  Body  Rate  Order.  For 
multi-Jurisdictional  Utilities,  a  Utility  will  first  determine  the  WCC  for  each  Jurisdiction.  The 
Utility  will  then  determine  a  region-wide  WCC  based  on  applying  the  WCC  times  the 
Regulatory  Body  approved  rate  base  from  the  same  rate  order  used  for  the  WCC. 

The  ROE  used  in  the  WCC  calculation  will  then  be  grossed  up  for  Federal  income  taxes  at  the 
marginal  Federal  income  tax  rate  using  the  following  formula  to  determine  the  percentage 
increase  in  the  ROE  used  for  ASC  determination; 

FIT  Adder  =  {(WCC  -  (Cost  of  Debt  *  (Debt  /  (TotafCapital))}  *  {(Federal  Tax  Rate  /  (1- 
Federal  Tax  Rate)} 

The  sum  of  the  FIT  Adder  plus  the  ROE  equals  the  Federal  income  tax  adjusted  ROE  (TAROE). 
The  TAROE  will  replace  the  ROE  in  the  WCC  calculation  to  determine  a  Federal  income  tax 
adjusted  weighted  cost  of  capital  (TAWCC).  The  TAWCC  will  be  multiplied  by  the  total  rate 
base  from  Schedule  1  to  determine  the  return  component  on  Schedule  2. 

For  Utilities  that  do  not  use  depreciation  for  Jurisdictional  rate  setting,  the  return  will  be  equal  to 
the  weighted  cost  of  debt  times  the  rate  base  included  in  the  ASC  filing. 

c/  A  tax-exempt  Utility  may  include  in-lieu  taxes  up  to  an  amount  that  is  comparable,  for  each 
unit  of  government  paid  in-lieu  taxes,  with  taxes  that  would  have  been  paid  by  a  non-tax  exempt 
utility  to  that  unit  of  government.  In  no  event  shall  the  Utility’s  regional  total  be  greater  than  the 
actual  amount  paid  or  the  amount  used  to  determine  the  total  revenue  requirement.  In-lieu  taxes 
shall  be  functionalized  according  to  the  PTDG  ratio. 

d/  The  cost  of  additional  resources  sufficient  to  serve  any  New  Large  Single  Load 
(NLSL)  that  was  not  contracted  for,  or  committed  to,  prior  to  September  1,  1979,  is  to  be 
determined  as  follows: 

1) .  To  the  extent  that  any  NLSLs  are  served  by  dedicated  resources  at  the  cost  of  those 
resources,  including  applicable  transmission; 

2)  In  the  amount  that  NLSLs  are  not  served  by  dedicated  resources,  at  BPA’s  New 
Resources  (NR)  rates  as  established  from  time  to  time  pursuant  to  section  7(f)  of  the 
Northwest  Power  Act,  and  as  applicable  to  the  Utility,  and  applicable  BPA  transmission 
charges  if  transmission  costs  are  excluded  in  the  determination  of  BPA’s  NR  rate,  to  the 
extent  such  costs  are  recovered  by  the  Utility’s  retail  rates  in  the  applicable  Jurisdiction; 
and 
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3)  To  the  extent  that  NLSLs  arC  not  served  by  dedicated  resources  plus  the  Utility’s  >  » '  /"i 

purchases  at  the  NR  rate,  the  costs  of  such  excess  load  shall  be  determined  by  multiplying 
the  kilowatt-hours  not  served  under  subsections  ( 1 )  and  (2)  above,  by  the  cost  (annual 
fixed  plus  variable  cost,  including  an  appropriate  portion  of  general  plant,  administrative 
and  general  expense  and  other  items  not  directly  assignable)  per  kilowatt-hour  of  all 
resources  and  long  term  power  purchases  (five  years  or  more  in  duration),  as  allowed  in 
the  regulatory  Jurisdiction  to  establish  retail  rates  during  the  Exchange  Period,  exclusive 
of  the  following  resources  and  purchases:  (a)  purchases  at  the  NR  rate;  (b)  purchases  at 
the  PF  Exchange  rate,  pursuant  to  section  5(c)  of  the  Nonhwest  Pov/er  Act;  (c)  resources 
sold  to  BPA,  pursuant  to  section  6(cXl)  of  the  Northwest  Power  Act;  (d)  dedicated 
resources  specified  in  endnote  d(l)  of  this  Methodology;  (e)  resources  and  purchases 
committed  to  the  Utility’s  load  as  of  September  1,  1979,  under  a  power  requirements 
contract  or  that  would  have  been  so  committed  had  the  Utility  entered  into  such  a 
contract;  and  (f)  experimental  or  demonstration  units  or  pmrehases  therefrom. 

Transmission  needed  to  carry  power  from  such  generation  resources  or  power  purchases 
shall  be  priced  at  the  average  cost  of  transmission  during  the  Exchange  Period. 

The  above  three  paragraphs  shall  determine  the  Base  Period  cost  of  resources  used  to 
serve  NLSLs.  BPA  will  escalate  the  Base  Period  cost  of  resources  used  to  serve  NLSLs 
to  the  Exchange  Period  using  the  following  steps: 

i.  Escalate  the  components  of  the  Base  Period  fully  allocated  resource  costs  to  the 
Exchange  Period  using  the  general  method  for  escalation  of  all  Base  Period  costs. 

ii.  Adjust  the  projected  resource  costs  by  the  projected  transmission  costs. 

iii.  Add  the  fully  allocated  costs  for  major  resource  additions/retirements  to  the  Exchange 
Period  fully  allocated  costs. 

iv.  The  cost  to  serve  NLSLs  will  change  when  the  ASC  changes  due  to  resource 
additions/retirements. 

V.  The  Exchange  Period  NLSL  load  will  equal  the  Base  Period  NLSL  load. 

e/  The  losses  shall  be  the  distribution  energy  losses  occurring  between  the  transmission  portion 
of  the  Utility’s  system  and  the  meters  measuring  firm  energy  load.  The  distribution  loss  can  be 
measured  using  one  of  the  following  3  methods: 

Method  1,  Distribution  Loss  Study:  Losses  shall  be  established  according  to  a  study 
(engineering,  statistical  and  other)  that  is  submitted  to  BPA  by  the  Utility  which  will  be 
subject  to  review  by  BPA.  This  study  shall  be  in  sufficient  detail  so  as  to  accurately  identify 
average  distribution  losses  associated  with  the  Utility’s  total  load,  excluded  loads,  and  the 
residential  load.  Distribution  losses  shall  include  losses  associated  with  distribution 
substations,  primary  distribution  facilities,  distribution  transformers,  secondary  distribution 
facilities  and  service  drops. 
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Method  2.  Revenue  Grade  Meters:.  If  a  Utility  does  not  have  a  loss  study,  but  Jt  has  suffjcient 
revenue  grade  meters  in  its  distribution  system,  BPA  will  permit  the  Utility  to  directly  ,,  r.-  , 
measure  its  distribution  losses  subject  to  BPA  review  and  approval.  A  Utility  that  does  not 
possess  the  capability  to  directly  measure  its  distribution  losses  will  be  required  to  submit  a 
distribution  loss  study  every  seven  years. 

Method  3.  Default:  If  a  Utility  does  not  have  a  current  loss  study  or  grade  meters,  BPA  will 
accept  the  following  method  for  determining  a  Utility’s  distribution  loss  factor. 

i.  Calculate  a  5-year  average  total  system  loss  factor,  using  data  from  the  Base 
Period  plus  the  preceding  4  years.  lOUs  will  use  data  from  the  FERC  Form  1. 

COUs  will  use  a  comparable  data  source. 

ii.  From  this  5-year  total  system  loss  factor,  subtract  the  loss  factor  for  BPA’s 
transmission  system. 

iii.  The  resulting  loss  factor  will  be  deemed  to  be  the  exchanging  Utility’s 
distribution  loss  factor  for  calculating  Contract  System  Load  and  exchange  loads 
under  the  REP. 

f/  Cash  working  capital  (CWC)  is  a  ratemaking  convention  that  is  not  included  in  the  Form  1,  but 
a  part  of  all  electric  utility  rate  filings  as  a  component  of  rate  base.  For  determining  the 
allowable  amount  of  cash  working  capital  in  rate  base  for  a  Utility,  BPA  will  allow  no  more  than 
1/8  of  the  functionalized  costs  of  total  production  expenses,  transmission  expenses  and 
Administrative  and  General  expenses  less  purchased  power,  fuel  costs,  and  Public  Purpose 
Charge. 

g/  Conservation  costs  are  costs  of  energy  audits  and  actual  or  planned  load  reduction  resulting 
from  direct  application  of  a  conservation  measure  (Northwest  Power  Act,  section  3(19)(B))  by 
means  of  physical  improvements,  alterations,  devices,  or  other  installations  which  are 
measurable  in  units.  Conservation  costs  funded  by  the  Utility  will  be  functionalized  to 
Production  in  the  Utility’s  Average  System  Cost.  Conservation  costs  incurred  to  promote 
changes  in  consumer  behavior  including  costs  attributable  to  brochures,  advertising,  pamphlets, 
leaflets,  and  similar  items  will  be  functionalized  by  Direct  Analysis  with  a  default  to 
Distribution/Other.  Conservation  surcharges  imposed  pursuant  to  section  4(f)(2)  of  the 
Northwest  Power  Act  or  other  similar  surcharges  or  penalties  imposed  on  a  Utility  for  failure  to 
meet  required  conservation  efforts  will  also  be  functionalized  to  Distribution/Other. 

Conservation  and  associated  costs  must  be  generally  consistent  with  the  Council’s  resource  plan 
as  determined  by  the  Administrator. 

h/  Public  Purpose  Charges  collected  by  Utilities  and  distributed  to  independent  third  party  non¬ 
profit  organizations  or  state  and  local  entities  (recipient  organizations)  for  the  purposes  of 
acquiring  conservation  and  renewable  resources  shall  be  determined  on  a  utility-by-utility  basis 
through  Direct  Analysis,  The  ASCM  will  only  allow  the  costs  of  conservation  and  renewable 
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resource  development,  acquisition  and  implementation.  Allowable  costs  include  costs  associated 
with  energy  audits  and  advertising  and  promotion  of  conservation  and  renewable  resources. 

In  order  to  be  included  in  Contract  System  Costs,  the  renewable  resources  acquired  by  the 
recipient  must  be  included  in  the  Utility's  Integrated  Resource  Plan  or  similar  document  and,  in 
the  case  of  dispatchable  resources,  must  be  included  in  the  Utility’s  resource  stack.  BPA  will 
treat  expenditures  of  Public  Purchase  Charge  funds  similar  to  Utility  conservation  costs. 

i/  If  a  Utility  has  a  ruling  from  its  Regulatory  Body  that  separates  its  transmission  and 
distribution  lines  using  FERC’s  seven  factor  test  contained  in  Order  888,  and  its  Form  1  filing  is 
consistent  with  the  Regulatory  Body's  order,  the  Utility  will  include  the  transmission-related 
costs  and  wheeling  revenues  directly  from  its  Form  1  filing.  However,  if  a  Utility  is  not  required 
to  file  a  Form  1,  or  it  has  not  received  an  order  from  its  Regulatory  Body  separating  its  lines 
between  transmission  and  distribution,  then  it  must  perform  a  Direct  Analysis  on  its  transmission 
costs  and  wheeling  revenues.  The  Direct  Analysis  must  allocate  transmission  costs  and  wheeling 
revenues  so  that  only  the  costs  and  revenues  of  transmission  lines  rated  at  1 1 5kV  or  above  are 
included  as  transmission.  Alternatively,  the  Direct  Analysis  may  use  FERC’s  seven  factor  test 
for  separating  transmission  and  distribution  lines  to  determine  the  costs  attributable  to 
transmission. 

j/  All  revenues  associated  with  the  production  and  transmission  function  of  a  Utility  will  be 
functionalized  to  production  or  transmission  respectively. 

Appendix  2  to  Part  301 — Chief 
Financial  Officer  Attestation 

Appendix  2 

Chief  Financial  Officer  Attestation 

Exhibit  A: 

Statement  of  Review  and  Compilation  of  Work  Performed 
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Appendix  2 

Chief  Financial  Officer  Attestation 

«Customer’s  Name» 

Average  System  Cost  Filing 

For  the  Base  Period  Beginning _ ,  20XX 

And  Ending _ ,  20XX 


I, _ _ _ _ ,  having  reviewed  the  Average  System 

Cost  (ASC)  Appendix  1  Filing  (ASC  Filing)  attached  with  this  attestation,  and  in  accordance 
with  Exhibit  A,  Statement  oj  Review  and  Compilation  of  Work  Performed,  of  this  Appendix  2, 
hereby  certify  that: 

1.  The  ASC  Filing  has  been  prepared  in  accordance  with  Bonneville  Power 
Administration’s  current  ASC  Methodology. 

2.  The  ASC  Filing  excludes  the  costs  associated  with:  (a)  the  cost  of  additional 
resources  in  an  amount  sufficient  to  serve  any  New  Large  Single  Load  after  September  1,  1979; 
(b)  the  cost  of  additional  resources  in  an  amount  sufficient  to  meet  any  additional  load  outside 
the  region  occurring  after  December  5,  1980;  and  (c)  any  costs  of  any  generating  facility  which 
is  terminated  prior lo  initial  commercial  operation. 

3.  Based  on  my  knowledge  as  «Customer’s  Name»’s  Chief  Financial  Officer,  the 
ASC  Filing  is  based  on  «Customer’s  Name»’s  audited  financial  statements,  FERC  Form  1 
filings  and/or  Cost  of  Scrv'ice  Analysis  (COSA),  and  other  financial  information,  and  fairly 

presents  in  all  material  respects  the  operating  costs  of  the  utility  for _ ,  20XX  through 

_ ,  20XX. 

4.  Based  on  my  knowledge  as  «Customer’s  Name»’s  Chief  Financial  Officer,  the 
ASC  Filing  omits  no  material  facts  and  contains  no  false  statement  regarding  any  material  facts. 

Respectfully  submitted, 


Chief  Financial  Officer 
«Customer’s  Name» 


Date: 
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Exhibit  A  to  Appendix  2 

Statement  of  Review  and  Compilation  of  Work  Performed 

«Customer’s  Name» 

Cost  of  Service  Analysis  Report 

for  the  Base  Period _ ,  20XX 

through _ ,  20XX 


This  document  is  intended  to  be  used  by  Engineering  and  Consulting  Firms  to  provide;  1) 
a  statement  of  the  review  work  that  was  performed  to  ensure  the  accuracy  and  correctness 
of  the  information  contained  in  the  COSA  report,  and  2)  to  provide  an  assurance 
statement  that  the  information  contained  in  the  COSA  report  is  presented  fairly  in  all 
material  respects.  Independent  accounting  firms  would  present  similar  information  in 
their  COSA  compilation  reports.  The  Appendix  1  references  below  simply  denote  where 
the  financial  and  load  data  will  ultimately  appear  in  the  Appendix  1  filing. 

Section  1  -  Statement  of  the  Work  performed  and  procedures  that  were  followed  in 
preparing  the  Cost  of  Service  Analysis  (COSA). 

Examples  of  work  performed  cited  in  the  Statement  of  Work  should  include; 

1 .  Reconciliation  of  ( I )  results  of  financial  statement  expense  information  with  (2) 
data  contained  in  the  COSA  report  (ASC  Filing,  Appendix  1  -  Schedule  3). 

2.  Reconciliation  of  (1)  tax  expense  and  amounts  paid  in-lieu  of  taxes  to  state  and 
local  governmental  bodies  per  the  financial  statement  expense  information  with 
(2)  the  tax  e.xpense  information  contained  in  the  COSA  report  (.ASC  Filing, 
Appendix  1  -  Schedule  3A). 

3.  Reconciliation  of  ( 1 )  revenue  credits  and  other  included  items  used  to  reduce  the 
rates  of  the  utility’s  native  load  customers  contained  in  financial  statement  income 
information  with  (2)  the  information  contained  in  the  COSA  report  (ASC  Filing; 
Appendix  1  -  Schedule  3B). 

4.  Reconciliation  of  (1)  cash  and  short-term  investment  financial  statement  account 
information  with  (2)  working  capital  data  contained  in  the  COSA  report  (ASC 
Filing,  Appendix  1  -  Schedule  1  A). 

5.  Plant  investment  costs,  accumulated  depreciation  on  plant  investments  and  net  un¬ 
depreciated  plant  investment  at  year  end  date  is  reconciled  to  the  plant  investment 
information  contained  in  the  COSA  report.  Plant  investment  costs  associated  with 
New  Large  Single  Loads;  generating  assets  used  to  serve  loads  outside  of  the 
Pacific  Northwest  region;  and  generating  facilities  that  were  terminated  prior  to^ 
commercial  operation  should  be  identified  in  separate  accounts  (ASC  Filing, 
Appendix  1  -  Schedule  1). 

6.  Long-term  debt  information  (date  bonds  issued,  original  issue  amount,  principal 
balance  at  year  end  date,  and  interest  rate  of  each  bond  issued  along  with  a 
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weighted  average  cost  of  long-term  debt  outstanding)  is  reconciled  to  the 
information  contained  in  the  COSA  report  (ASC  Filing,  Appendix  1  -  Sch.  2). 

7.  Return  on  plant  investment  calculation  (net  plant  investment  per  Item  3  above 
times  the  weighted  average  cost  of  long-term  debt  per  Item  4  above)  is  reconciled 
to  the  information  contained  in  the  COSA  report. 

8.  Items  1-3  and  5-7  above  are  aggregated  to  produce  the  total  cost  of  service 
amounts  (aggregate  costs  have  to  be  less  than  the  projected  costs  contained  in  the 
utility’s  rates)  and  divided  by  annual  customer  loads  (Item  9  below)  to  arrive  at 
the  utility’s  base  period  ASC. 

9.  Annual  customer  load  information  (annual  megawatt  hours)  per  the  statistical 
section  of  the  annual  report  is  reconciled  to  the  COSA  report  information. 

10.  Description  of  analytical  procedures  performed  to  gain  additional  assurance  over 
the  COSA  report  information.  Comparison  of  current  year  information  w  ith  prior 
year  information,  trend  analysis,  financial  ratio  analysis,  and  comparison  of 
customer  load  infonnation  by  segment  with  prior  year  load  information. 

11.  Description  of  additional  compilation  and  review  procedures  performed  in 
preparing  the  COSA  information. 

Section  2  -  Report  Assurance 

Based  upon  the  audited  financial  statements  of  «Customer’s  Name»  for  the 

year  ending  _ ,  20XX,  along  with  other  financial  statement  and 

utility  operating  information  provided  to  us,  we  have  reviewed  «Customer’s 

Name»’s  COSA  report  for  the  twelve  month  period  ending _ .  Our 

review  included  sufficient  compilation  review  procedures  along  with  additional 
analytical  procedures  to  allow  us  to  conclude  that  the  information  contained  in  the 
COSA  report  is  presented  fairly  in  all  material  respects. 

Respectfully  submitted. 


_ _ ,  «Title» 

«Company  Name»  Auditing,  Engineering  or  Management  Consulting  Firm 


•  Date; 
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[FR  Doc.  E8-23676  Filed  10-9-08;  8:45  am] 
BILLING  CODE  671 7-01 -C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2002-0043;  FRL-8376-1] 

Pesticide  Tolerance  Nomenclature 
Changes;  Technical  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  Technical 
Amendments. 


SUMMARY:  This  document  makes  minor 
technical  revisions  to  the  terminology  of 
certain  commodity  terms  listed  under 
40  CFR  part  180,  subparts  A,  C,  and  E. 
EPA  is  taking  this  action  to  establish  a 
uniform  listing  of  commodity  terms 
throughout  part  180. 

DATES:  This  regulation  is  effective 
October  10,  2008.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  December  9,  2008,  and 
must  be  filed  in^accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION  ). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2002-0043.  To  access  the 
electronic  docket,  go  to  http:// 
www.reguIations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  All 
documents  in  the  docket  are  listed  in 
the  docket  index  available  in 
regulations.gov.  Although  listed  in  the 
index,  some  information  is  not  publicly 
available,  e.g..  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 


FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Schaible,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460—0001;  telephone  number; 

(703)  308-9362;  e-mail  address: 
schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 
112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  .System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  an  electronic 
copy  of  this  Federal  Register  document 
through  the  electronic  docket  at  http:// 
www.reguIations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the- Government  Printing  Office’s  pilot 
e-CFR  site  at  http://www.gpoaccess.gov/ 
ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  any 
person  may  file  an  objection  to  emy 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
You  must  file  your  objection  or  request 
a  hearing  on  this  regulation  in 
accordance  with  the  instructions 


provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2002-0043  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  December  10,  2008. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2002-0043,  by  one  of  the 
following  methods; 

•  Federal  eRulemaking  Portal:  http:// 
n'ww.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA’s  Office  of  Pesticide  Programs 
(OPP)  has  developed  a  commodity 
vocabulary  database  entitled  “Food  and 
Feed  Commodity  Vocabulary.”  The 
database  was  developed  to  consolidate 
all  the  major  OPP  commodity 
vocabularies  into  one  standardized 
vocabulary.  As  a  result,  all  future 
pesticide  tolerances  issued  under  40 
CFR  part  180  will  use  the  “preferred 
commodity  term”  as  listed  in  the 
aforementioned  database.  Previously, 
seven  documents  in  a  series  of 
documents  revising  the  terminology  of 
commodity  terms  currently  in  * 
tolerances  in  40  CFR  part  180  have  been 
published.  Final  Rules,  revising 
pesticide  tolerance  nomenclature,  were 
published  in  the  Federal  Register  on 
June  19,  2002  (67  FR  41802)  (FRL- 
6835-2):  June  21,  2002  (67  FR  42392) 
(FRL-7180-1);  July  1,  2003  (68  FR 
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39428)  (FRL-7308-9)  and  (68  FR 
39435)(FRL-7316-9);  December  13, 

2006  (71  FR  74802)  (FRL-8064-3);  and 
September  18,  2007  (72  FR  53134)(FRL- 
8126—5);  corrected  on  October  31,  2007 
(72  FR  61535)(FRL-8151^). 

In  the  Federal  Register  of  June  18, 

2008  (73  FR  34678),  EPA  issued  a 
proposed  rule  proposing  to  revise  the 
terminology  for  certain  commodity 
terms  in  40  CFR  part  180,  subparts  A, 

C  and  E.  The  issuance  of  this  document 
finalizes  the  changes  proposed  in  the 
June  18,  2008  issue  of  the  Federal 
Register.  EPA  is  making  the  following 
format  changes  to  the  terminology  of  the 
commodity  terms  in  40  CFR  part  180  to 
the  extent  the  terminology  is  not  already 
in  this  format; 

1.  The  first  letter  of  the  commodity 
term  is  capitalized.  All  other  letters, 
including  the  first  letter  of  proper 
names,  are  changed  to  lower  case. 

2.  Commodity  terms  are  listed  in  the 
singular,  although  there  are  the 
following  exceptions:  leaves,  roots,  tops, 
greens,  hulls,  vines,  fractions,  shoots, 
and  byproducts. 

3.  Commodity  terms  are  amended  so 
that  generic  terms  precede  modifying 
terms.  Example  -  Aspirated  grain 
fractions  is  replaced  with  Grain, 
aspirated  fractions. 

4.  Crop  group  terms  are  revised  to 
standardize  with  the  “Food  and  Feed 
Commodity  Vocabulary.”  Examples  are: 

•  Vegetable,  leafy  greens,  except 
Brassica,  group  4  is  replaced  with 
Vegetable,  leafy,  except  brassica,  group 

4. 

•  Legume  vegetables,  succulent  or 
dried  (except  soybean)  is  replaced  with 
Vegetable,  legume,  group  6,  except 
soybean. 

•  Vegetable,  legume,  edible  podded, 
subgroup  is  replaced  with  Vegetable, 
legume,  edible  podded,  subgroup  6A. 

B.  Additional  Changes 

In  addition  to  format  changes  to  the 
commodity  terms,  this  document  also 
revises  certain  commodity  terms  in  40 
CFR  part  180,  subpart  C  and  one  change 
in  subpart  E.  These  revisions  would 
replace  certain  commodity  terms  that 
are  no  longer  used  by  EPA  with  the 
appropriate  matching  term  in  the  “Food 
and  Feed  Commodity  Vocabulary.”  For 
example; 

1.  Cotton,  oil  and  Peanut  oil  are 
replaced  with  Cotton,  refined  oil  and 
Peanut,  refined  oil. 

2.  Cacao  and  Cacao  bean  are  replaced 
with  Cacao  bean,  bean. 

3.  Coffee  and  Coffee,  bean  are 
replaced  with  Coffee,  bean,  green. 

4.  Coffee,  postharvest  is  replaced  with 
Coffee,  bean,  roasted  bean,  postharvest. 


5.  Corn,  field,  grain,  flour  is  replaced 
with  Corn,  field,  flour. 

6.  Date  is  replaced  with  Date,  dried 
fruit. 

7.  Grass,  fodder  is  replaced  with 
Grass,  straw. 

8.  Guar  is  replaced  with  Guar,  seed. 

9.  Hop  is  replaced  with  Hop,  dried 
cones. 

10.  Mulberry,  Indian  is  replaced  with 
Noni. 

11.  Oat  milling  fractions  (except  flour) 
and  Oat,  milled  fi'actions  (except  flour) 
are  replaced  with  Oat,  groats/rolled  oats. 

12.  Pea,  vines  is  replaced  with  Pea, 
field,  vines. 

13.  Peavine,  hay  is  replaced  with  Pea, 
field,  hay. 

14.  Soybean,  aspirated  grain  fractions 
is  replaced  with  Grain,  aspirated 
fractions. 

15.  Wheat,  grain,  milled  byproducts 
and  Wheat,  milled  feed  fractions  are 
replaced  with  Wheat,  milled 
byproducts. 

16.  In  §  180.2003,  the  commodity  term 
“eggs”  is  changed  to  “egg.”  This  change 
was  not  included  in  the  June  2008 
proposed  rule,  however,  EPA  has 
previously  made  this  same  change 
throughout  subparts  A  and  C,  therefore, 
this  amendment  merely  conforms 
subpart  E  to  changes  that  have  already 
been  made  to  the  terminology  in  part 
180. 

In  certain  instances,  more  than  one 
replacement  commodity  term  exists  in 
the  “Food  and  Feed  Commodity 
Vocabulary”  for  the  older  commodity 
terms  in  40  CFR  part  180,  subpart  C.  For 
example,  the  preferred  commodity 
terms  for  Grass  are  Grass,  forage  and 
Grass,  hay.  Certain  revisions  included  iri 
this  document  were  made  by  choosing 
a  replacement  commodity  term  from  the 
“Food  and  Feed  Commodity 
Vocabulary”  based  on  the  old 
commodity  term  and  existing  tolerances 
for  related  food  or  feed  commodities. 
These  changes  are  specific  to  the 
amended  sections  and  paragraphs  in  40 
CFR  part  180,  supbart  C.  For  example; 

In  §  180.154(a)  the  commodity  term 
Alfalfa  is  replaced  with  Alfalfa,  forage. 
Alfalfa,  forage  and  Alfalfa,  hay  are 
preferred  commodity  terms  for  Alfalfa. 
Alfalfa,  forage  was  chosen  to  replace 
Alfalfa  since  tolerances  are  established 
for  Alfalfa,  hay. 

In  §  180.121(e),  Beet  (with  or  without 
tops)  is  replaced  with  Beet,  garden, 
roots.  Beet,  garden,  roots  and  Beet, 
garden,  tops  are  the  preferred 
commodity  terms  for  Beet  (with  or 
without  tops).  Beet,  garden,  roots  was 
chosen  since  a  tolerance  is  established 
for  Beet,  garden,  tops.  In  §  180.408(a), 
Beet,  garden  is  replaced  with  Beet, 


garden,  roots.  A  tolerance  is  established 
for  Beet,  garden,  tops. 

In  §  180.154(a),  Birdfoot  trefoil  is 
replaced  with  Trefoil,  forage.  Trefoil, 
forage  and  Trefoil,  hay  are  the  preferred 
commodity  terms  for  Birdfoot  trefoil. 
Trefoil,  forage  was  chosen  since  a 
tolerance  is  established  for  Trefoil,  hay. 

In  §  180.154(a),  Clover  is  replaced 
with  Clover,  forage.  Clover,  forage  and 
Clover,  hay  are  preferred  commodity 
terms  for  Clover.  Clover,  forage  was 
chosen  since  tolerances  are  established 
for  Clover,  hay. 

In  §  180.288(a),  the  commodity  term 
Corn,  forage  is  replaced  with  Corn,  field, 
forage.  Corn,  field,  forage,  and  Corn, 
sweet,  forage  are  preferred  commodity 
terms  for  Corn,  forage.  Since  there  are 
no  tolerances  for  sweet  corn  forage. 

Corn,  field,  forage  was  chosen  to  replace 
Corn, forage. 

In  §  180.111(a)(1)  the  commodity  term 
Grass  is  replaced  with  Grass,  forage.  The 
preferred  terms  for  Grass  are  Grass, 
forage  and  Grass,  hay.  Grass,  forage  was 
chosen  since  tolerances  are  established 
for  Grass,  hay. 

In  §  180.121(e),  Rutabagas  (with  or 
without  tops)  is  replaced  with  Rutabaga, 
roots.  Rutabaga,  roots  and  Rutabaga, 
tops  are  the  preferred  terms  for 
Rutabagas  (with  or  without  tops). 
Rutabaga,  roots  was  chosen  since  a 
tolerance  is  established  for  Rutabaga 
tops. 

In  §  180.121(e),  Turnip  (with  or 
without  tops)  is  replaced  with  Turnip, 
roots  since  a  tolerance  is  established  for 
Turnip,  greens. 

This  document  also  deletes  certain 
terms  that  are  not  needed  to  identify  the 
tolerance  commodities. 

Examples; 

1.  The  term  Teanut,  meat  (hulls- 
removed)  is  changed  to  Peanut. 

2.  The  term  Banana,  pulp  (no  peel)  is 
changed  to  Banana,  pulp. 

3.  The  commodity  term  Peach 
(includes  nectarines)  is  changed  to 
Peach;  the  “Food  and  Feed  Commodity 
Vocabulary”  uses  the  term  Peach  to 
include  peach  and  nectarines. 

4.  The  terms  Horseradish,  roots  and 
Potato,  tuber  are  changed  to  Horseradish 
and  Potato,  respectively. 

5.  The  terms  Garlic,  bulb  and  Garlic 
(bulb)  are  changed  to  Garlic. 

6.  The  terms  Plum  (fresh)  and 
Pineapple,  fresh  are  changed  to  Plum 
and  Pineapple,  respectively. 

III.  Statutory  and  Executive  Order 
Reviews 

This  document  makes  technical 
amendments  to  the  Code  of  Federal 
Regulations  which  have  no  substantive 
impact  on  the  underlying  regulations, 
and  does  not  otherwise  impose  or 
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amend  any  requirements.  As  such,  the 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  a  technical 
amendment  is  not  a  “significant 
regulatory  action”  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  final  rule  has  been 
exempted  from  review  under  Executive 
Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  rule  does  not  contain 
any  information  collections  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  special  considerations  under 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994);  or  OMB  review  or 
any  Agency  action  under  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997).  This  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
The  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 


number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
organizations.  After  considering  the 
economic  impacts  of  today’s  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  technical  amendments  to 
the  Code  of  Federal  Regulations  have  no 
substantive  impact  on  the  underyling 
regulations.  These  technical 
amendments  will  not  have  any  negative 
economic  impact  on  any  entities, 
including  small  entities.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  “meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.”  “Policies 
that  have  federalism  implications”  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
“substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.”  This  rule  directly 
regulates  growers,  food  processors,  food 
handlers  and  food  retailers,  not  States. 
This  action  does  not  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  the  FFDCA.  For 
these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  “tribal  implications”  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 


67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
“meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  “Policies  that  have  tribal 
implications”  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  “substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.”  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pest,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  24,  2008. 

Debra  Edwards, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I,  part  180 
is  amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a,  and  371. 

■  2.  Section  180.1  is  amended  by 
revising  the  table  to  paragraph  (g)  to 
read  as  follows: 

§  180.1  Definitions  and  interpretations. 
***** 

(g)  *  *  * 


A 

B 

Alfalfa 

Medicago  sativa  L  Subsp.  sativa,  (alfalfa,  lucerne);  Onobtychis  viciifolia  Scop. 
(sainfoin,  holy  clover,  esparcet);  and  Lotus  comiculatus  L.  (trefoil);  and  vari¬ 
eties  and/or  hybrids  of  these. 

Banana 

Banana,  plantain. 

Bean 

Cicer  arietinum  (chickpea,  garbanzo  bean);  Lupinus  spp.  (including  sweet  lu¬ 
pine,  white  sweet  lupine,  white  lupine,  and  grain  lupine).  Phaseoius  spp.  (in¬ 
cluding  kidney  bean,  lima  bean,  mung  bean,  navy  bean,  pinto  bean,  snap 
bean,  and  waxbean;  Vida  faba  (broad  bean,  fava  bean);  Vigna  spp.  (including 
asparagus  bean,  blackeyed  pea  and  cowpea). 
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A 

'  B 

Bean,  dry 

All  beans  above  in  dry  form  only. 

Bean,  succulent 

All  beans  above  in  succulent  form  only. 

Blackberry 

Rubus  eubatus  (including  bingleberry,  black  satin  berry,  boysenberry  Cherokee 
blackberry,  Chesterberry,  Cheyenne  blackberry,  coryberry,  darrowberry,  dew¬ 
berry,  Dirksen  thornless  berry,  Himalayaberry,  hullberry,  Lavacaberry, 
lowberry,  Lucretiaberry,  mammoth  blackberry,  marionberry,  nectarberry, 
olallieberry,  Oregon  evergreen  berry,  phenomenalberry,  rangerberry, 
ravenberry,  rossberry,  Shawnee  blackberry,  and  varieties  and/or  hybrids  of 
these). 

Broccoli 

Broccoli,  Chinese  broccoli  (gia  Ion,  white  flowering  broccoli). 

Cabbage 

Cabbage,  Chinese  cabbage  (tight-heading  varieties  only). 

Caneberry 

Rubus  spp.  (including  blackberry); 

Rubus  caesius  (youngberry); 

Rubus  loganbaccus  (loganberry);  ^ 

Rubus  idaeus  (red  and  black  raspberry);  cultivars,  varieties,  and/or  hybrids  of 
these. 

Celery 

Celery,  Florence  fennel  (sweet  anise,  sweet  fennel,  finochio)  (fresh  leaves  and 
stalks  only). 

Cherry 

Cherry,  sweet,  and  cherry,  tart. 

Endive 

Endive,  escarole. 

Fruit,  citrus 

Grapefruit,  lemon,  lime,  orange,  tangelo,  tangerine,  citrus  cifron,  kumquat,  and 
hybrids  of  these. 

Garlic 

Garlic,  great  headed;  garlic,  and  serpent  garlic. 

Lettuce 

Lettuce,  head;  and  lettuce,  leaf 

Lettuce,  head 

Lettuce,  head;  crisphead  varieties  only 

Lettuce,  leaf 

Lettuce,  leaf;  cos  (romaine),  butterhead  varieties 

Marjoram 

Origanum  spp.  (includes  sweet  or  annual  marjoram,  wild  marjoram  or  oregano, 
and  pot  marjoram). 

Melon 

Muskmelon,  including  hybrids  and/or  varieties  of  Cucumis  melo  (including  true 
cantaloupe,  cantaloupe,  casaba,  Santa  Claus  melon,  crenshaw  melon,  hon- 
eydew  melon,  honey  balls,  Persian  melon,  golden  pershaw  melon,  mango 
melon,  pineapple  melon,  snake  melon);  and  watermelon,  including  hybrids 
and/or  varieties  of  (Citrullus  spp.).  ^ 

Muskmelon 

Cucumis  melo  (includes  true  cantaloupe,  cantaloupe,  casaba,  Santa  Claus 
melon,  crenshaw  melon,  honeydew  melon,  honey  balls,  Persian  melon,  gold¬ 
en  pershaw  melon,  mango  melon,  pineapple  melon,  snake  melon,  and  other 
varieties  and/or  hybrids  of  these.) 

Onion 

Bulb  onion;  green  onion;  and  garlic. 

Onion,  bulb 

Bulb  onion;  garlic;  great  headed  garlic;  serpent  garlic;  Chinese  onion;  pearl 
onion;  potato  onion;  and  shallot,  bulb. 

Onion,  green 

Green  onion;  lady’s  leek;  leek;  wild  leek;  Beltsville  bunching  onion;  fresh  onion; 
tree  onion,  tops;  Welsh  onion;  and  shallot,  fresh  leaves. 

Peach 

Peach,  nectarine 

Pea 

Cajanus  cajan  (includes  pigeon  pea);  Cicer  spp.  (includes  chickpea  and 
garbanzo  bean);  Lens  culinaris  (lentil);  Pisum  spp.  (includes  dwarf  pea,  gar¬ 
den  pea,  green  pea,  English  pea,  field  pea,  and  edible  pod  pea).  [Note;  A  va¬ 
riety  of  pesticide  tolerances  have  been  previously  established  for  pea  and/or 
bean.  Chickpea/garbanzo  bean  is  now  classified  in  both  the  bean  and  the  pea 
categories.  For  garbanzo  bean/chickpea  only,  the  highest  established  pea  or 
bean  tolerance  will  apply  to  pesticide  residues  found  in  this  commodity.] 

Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


60155 


A 

B 

Pea,  dry 

All  peas  in  dry  form  only. 

Pea,  succulent 

All  peas  in  succulent  form  only. 

„  t 

Pepper  i 

All  varieties  of  pepper  including  pimento  and  bell,  hot,  and  sweet  pepper. 

Radish,  oriental,  roots 

Raphanus  sativus  var.  longipinnatus  (roots  and  tops),  including  Chinese  or  Jap¬ 
anese  radish  (both  white  and  red),  winter  radish,  daikon,  lobok,  lo  pak,  and 
other  cultivars  and/or  hybrids  of  these. 

Radish,  oriental,  tops) 

Raphanus  sativus  var.  longipinnatus  (roots  and  tops),  including  Chinese  or  Jap¬ 
anese  radish  (both  white  and  red),  winter  radish,  daikon,  lobok,  lo  pak,  and 
other  cultivars  and/or  hybrids  of  these. 

Rapeseed 

Brassica  napus,  B.  campesths,  and  Crambe  abyssinica  (oilseed-producing  vari¬ 
eties  only  which  include  canola  and  crambe.) 

Raspberry  | 

Rubus  spp.  (including  bababerry;  black  raspberry;  blackcap;  caneberry; 
framboise;  frambueso;  himbeere;  keriberry;  mayberry;  red  raspberry; 
thimbleberry;  tulameen;  yellow  raspberry;  and  cultivars,  varieties,  and/or  hy¬ 
brids  of  these). 

Sorghum,  grain,  grain 

Sorghum  spp.  [sorghum,  grain,  sudangrass  (seed  crop),  and  hybrids  of  these 
grown  for  its  seed). 

Sorghum,  forage,  stover 

Sorghum  spp.  [sorghum,  forage;  sorghum,  stover;  sudangrass,  and  hybrids  of 
these  grown  for  forage  and/or  stover. 

Squash 

Pumpkin,  summer  squash,  and  winter  squash. 

Sugar  apple 

Annona  squamosa  L  (sugar  apple,  sweetsop,  anon),  and  its  hybrid  A. 

squamosa  L  x  A.  cherimoya  M.  (atemoya).  Also  A.  reticulata  L.  (true  custard 
i  apple). 

Squash,  summer 

Fruits  of  the  gourd  (Cucurbitaceae)  family  that  are  consumed  when  immature, 
100%  of  the  fruit  is  edible  either  cooked  or  raw.  once  picked  it  cannot  be 
stored,  has  a  soft  rind  which  is  easily  penetrated,  and  if  seeds  were  harvested 
they  would  not  germinate;  e.g.,  Cucurbita  pepo  (i.e.,  crookneck  squash, 

I  straightneck  squash,  scallop  squash,  and  vegetable  marrow);  Lagenaria  spp. 
(i.e.,  spaghetti  squash,  hyotan,  cucuzza);  Luffa  spp.  (i.e.,  hechima,  Chinese 
okra);  Momordica  spp.  (i.e.,  bitter  melon,  balsam  pear,  balsam  apple,  Chinese 
cucumber);  Sechium  edule  (chayote);  and  other  cultivars  and/or  hybrids  of 
these. 

Sweet  potato 

j  Sweet  potato,  yam. 

Tangerine 

j  Tangerine  (mandarin  or  mandarin  orange);  tangelo,  tangor,  and  other  hybrids  of 
tangerine  with  other  citrus. 

Tomato 

Tomato,  tomatillo. 

Turnip  tops  or  turnip  greens 

Broccoli  raab  (raab,  raab  salad),  hanover  salad,  turnip  tops  (turnip  greens). 

Wheat 

Wheat,  triticale. 

■  3.  Part  180  is  further  amended  as 
follows: 


In  Section 

In  paragraph 

Remove  the  term 

Add  alphabetically  the  term 

180.111 

(a)(1)  table 

Date 

Date,  dried  fruit 

180.111 

(a)(1)  table 

Grass 

Grass,  forage 

180.111 

(a)(1)  table 

Hop 

Hop,  dried  cones 

180.111 

(a)(1)  table 

Lupine,  seed 

Lupin,  seed 

180.111 

(a)(1)  table 

Peavine,  hay 

Pea,  field,  hay 
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In  Section 

In  paragraph 

Remove  the  term 

Add  alphabetically  the  term 

180.111 

(a)(1)  table 

Shallots 

Shallot,  bulb 

180.117 

table 

Bean,  castor 

Castorbean,  seed 

180.121 

(e)  table 

Beet  (with  or  without  tops) 

Beet,  garden,  roots 

180.121 

(e)  table 

Rutabagas  (with  or  without  tops) 

Rutabaga,  roots 

180.121 

(e)  table 

Turnip  (with  or  without  tops) 

Turnip,  roots 

180.122 

(a)  table 

Sorghum 

Sorghum,  grain,  grain 

180.153 

(c)  table 

Potato,  sweet 

Sweet  potato,  roots 

180.154 

(a)  table 

Alfalfa 

Alfalfa,  forage 

180.154 

(a)  table 

Birdfoot  trefoil 

Trefoil,  forage 

180.154 

(a)  table 

Clover 

Clover,  forage 

180.173 

(a)  table 

Cattle,  meat  (fat  basis) 

Cattle,  meat 

180.176 

(a)  table 

Banana,  pulp  (no  peel) 

Banana,  pulp 

180.176 

(a)  table 

Com  grain  (except  popcorn  grain) 

Corn,  field,  grain 

180.176 

(a)  table 

Rye,  milled  feed  fraction 

Rye,  bran 

180.176 

(a)  table 

Wheat,  milled  feed  fractions 

Wheat,  milled  byproducts 

180.205 

(a)  table 

Cacao  bean 

Cacao  bean,  bean 

180.205 

(a)  table 

Guar 

Guar,  seed 

180.215 

(a)(1)  table 

Hop 

Hop,  dried  cones 

180.253 

(a)  table 

Grass,  Bermuda 

Bermudagrass,  forage 

180.253 

(a)  table 

Pea,  vines 

Pea,  field,  vines 

180.288 

(a)  table 

Corn,  forage 

Corn,  field,  forage 

180.364 

(a)  table 

Cacao  bean 

Cacao  bean,  bean 

180.364 

(a)  table 

Coffee,  bean 

Coffee,  bean,  green 

180.364 

(a)  table 

Date 

Date,  dried  fruit 

180.368 

(a)(2)  table 

Garlic,  bulb 

Garlic 

180.379 

(a)(1)  table 

English  walnut 

Walnut 

180.381 

(a)  table 

Date 

Date,  dried  fruit 

180.399 

(a)(1)  table 

Bean,  dried,  vine  hay 

Cowpea,  hay 

180.399 

(c)  table 

Chinese  mustard 

Mustard  greens 

180.408 

(a)  table 

Beet,  garden 

Beet,  garden,  roots 

180.411 

(c)(2)  table 

Coffee,  bean 

Coffee,  bean,  green 

180.414 

(a)(1)  table 

Garlic,  bulb 

Garlic 

180.419 

(a)(2)  table 

Oat  milling  fractions  (except  flour) 

Oat,  groats/rolled  oats 

180.420 

(c)  table 

Hop 

Hop,  dried  cones 

180.428 

(a)(1)  table 

Grass,  fodder 

Grass,  straw 

180.431 

(a)  table 

Oat,  milled  fractions  (except  flour) 

Oat,  groats/rolled  oats 

180.435 

(a)(1)  table 

Cotton,  oil 

Cotton,  refined  oil 
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In  Section 

In  paragraph 

Remove  the  term 

180.436 

(a)(1)  table 

Vegetable,  leafy  greens,  except 
Brassica,  group  4 

180.438 

(a)(1)  table 

Com,  field,  grain,  flour 

180.438 

(a)(2)  table 

Com,  field,  grain,  flour 

180.448 

(a)  table 

Hop 

180.450 

(a)  table 

Sorghum,  forage,  hay 

180.466 

(a)  table 

Cotton,  oil 

180.474 

(a)(1)  table 

Peach  (includes  nectarine) 

180.498 

(a)(2)  table 

Horseradish,  roots 

180.515 

(a)  table 

Cacao 

180.515 

(a)  table 

Coffee 

180.515 

(a)  table 

Date 

180.515 

(a)  table 

Grain,  cereal,  forage  (excluding  corn 

180.515 

180.515 

180.515 

180.515 

180.515 

180.516 
180.516 

180.564 

180.565 
180.565 

180.567 

180.568 
180.573 
180.575 
180.579 
180.582 

180.584 

180.615 


(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)  table 
(a)(2)  table 
(a)  table 
(a)(1)  table 
(a)(1)  table 
(a)(1)  table 
(a)(1)  table 

(a)  table 
(d)  table 


and  sorghum) 

Kava,  Kava 
Mulberry,  Indian 
Soursop,  group 
Tea 

Wasabia,  roots 

Peanut,  meat  (hulls  removed) 

Yam,  true 

Soybean,  aspirated  grain  fractions 
Coffee  \1\ 

Soybean,  aspirated  grain  fractions 
Potato,  tuber 
Garlic  (bulb) 

Soybean,  aspirated  grain  fraction 
Coffee,  postharvest 
Garlic,  bulb 

Vegetable,  legume,  edible  podded, 
subgroup 

Hop’ 

Wheat,  grain,  milled  byproducts 


Add  alphabetically  the  term 


Vegetable,  leafy,  except  brassica,  group 
4 

Com,  field,  flour 
Corn,  field,  flour 
Hop,  dried  cones 
Sorghum,  forage 
Cotton,  refined  oil 
Peach 
Horseradish 
Cacao  bean,  bean 
Coffee,  bean,  green 
Date,  dried  fruit 

Grain,  cereal,  forage,  fodder  and  stravw 
group  16,  except  com  and  sorghum; 
forage 

Kava,  roots 

Noni 

Soursop 

Tea,  dried 

Wasaba,  roots 

Peanut 

Yam,  true,  tuber 
Grain,  aspirated  fractions 
Coffee,  bean,  green  \1\ 

Grain,  aspirated  fractions 

Potato 

Garlic 

Grain,  aspirated  fractions 

Coffee,  bean,  roasted  bean,  postharvest 

Garlic 

Vegetable,  legume,  edible  podded,  sub¬ 
group  6A 

Hop,  dried  cones’ 

Wheat,  milled  byproducts 
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§  1 80.2003  [Amended] 

■  4.  Section  180.2003  is  amended  by 
revising  the  term  “eggs”  to  read  “egg” 
in  paragraphs  (a)  and  (b). 

[FR  Doc.  E8-24027  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6560-S0-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 

[Docket  No.  FEMA-8045] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  Department  of 
Homeland  Security. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  scheduled  for 
suspension  on  the  effective  dates  listed 
within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  not  occur  and 
a  notice  of  this  will  be  provided  by 
publication  in  the  Federal  Register  on  a 
subsequent  date. 

OATES:  Effective  Dates:  The  effective 
date  of  each  community’s  scheduled 
suspension  is  the  third  date  (“Susp.”) 
listed  in  the  third  column  of  the 
following  tables. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  want  to  determine  whether  a 
particular  community  was  suspended 
on  the  suspension  date  or  for  further 
information,  contact  David  Stearrett, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 

(202) 646-2953. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 


aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP, 
42  U.S.C.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59.  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

Previously,  FEMA  has  identified  the 
Special  Flood  Hazard  Areas  (SFHAs)  in 
these  communities  by  publishing  a 
Flood  Insurance  Rate  Map  (FIRM).  The 
date  of  the  FIRM,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  not  in  connection  with  a 
flood)  may  legally  be  provided  for 
construction  or  acquisition  of  buildings 
in  identified  SFHAs  for  communities 
not  participating  in  the  NFIP  and 
identified  for  more  than  a  year,  on 
FEMA’s  initial  flood  insurance  map  of 
the  community  as  having  flood-prone 
areas  (section  202(a)  of  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4106(a),  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column.  The 
Administrator  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified. 

Each  community  receives  6-month, 
90-day,  and  30-day  notification  lettefs 
addressed  to  the  Chief  Executive  Officer 
stating  that  the  community  will  be 
suspended  unless  the  required 


floodplain  management  measures  are 
met  prior  to  the  effective  suspension 
date.  Since  these  notifications  were 
made,  this  final  rule  may  take  effect 
within  less  than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968-,  as  amended,  42  U.S.C.  4022, 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  he 
available  in  the  communities  unless 
remedial  action  takes  place. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  13132. 

Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Executive  Order  12988. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

■  Accordingly^  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

■  1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

§64.6  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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State  and  location 

Community 

No. 

i 

Effective  date  authorization/cancellation  of  ! 
sale  of  flood  insurance  in  community  1 

1 

Current  effective 
map  date 

Date  certain 

Federal  assist¬ 
ance  no  longer 
available  in 

SFHAs 

Region  IV 

Mississippi:  Hickory  Flat,  Town  of,  Benton 
County 

North  Carolina: 

280010 

December  11,  1975,  Emerg;  August  5, 
1985,  Reg;  October  2,  2008,  Susp. 

Oct.  2,  2008  . 

Oct.  2,  2008. 

Fletcher,  Town  of,  Henderson  County  .. 

370568 

October  28,  2003,  Emerg;  October  28, 
2003,  Reg;  October  2,  2008,  Susp. 

. do*  . 

Do. 

'  Henderson  County,  Unincorporated 

Areas. 

370125 

April  28,  1975,  Emerg;  March  1,  1982,  Reg; 
October  2,  2008,  Susp. 

. do  . 

1 

1 

Do. 

Hendersonville,  City  of,  Henderson 
County. 

GO 

CVJ 

O 

CO 

j  April  2,  1975,  Emerg;  January  20,  1982, 
Reg;  October  2,  2008,  Susp. 

. do  . 

Do. 

Laurel  Park,  Town  of,  Henderson  Coun¬ 
ty. 

370384 

April  26,  2008,  Emerg;  — ,  Reg;  October  2, 
2008,  Susp. 

. do  . 

Do. 

Marion,  City  of,  McDowell  County . 

370266 

April  20,  1984,  Emerg;  May  1,  1987,  Reg; 
j  October  2,  2008,  Susp. 

. do  . 

Do. 

McDowell  County,  Unincorporated 
Areas. 

370148 

1  January  23,  1974,  Emerg;  July  15,  1988, 
j  Reg;  October  2,  2008,  Susp. 

. do  . 

Do. 

Old  Fort,  Town  of,  McDowell  County  .... 

370149 

1  July  12,  1988,  Emerg;  July  15,  1988,  Reg; 

1  October  2,  2008,  Susp. 

. do  . 

Do. 

* . do . =  Ditto. 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Susp. — Suspension. 


Dated;  September  29,  2008. 

Michael  K.  Buckley, 

Acting  Assistant  Administrator,  Mitigation 
Directorate,  Department  of  Homeland 
Security, Federal  Emergency  Management 
Agency. 

[FR  Doc.  E8-24075  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

Changes  in  Flood  Elevation ' 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  Modified  Base  (1%  annual-^ 
chance)  Flood  Elevations  (BFEs)  are 
finalized  for  the  communities  listed 
below.  These  modified  BFEs  will  be 
used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

DATES:  The  effective  dates  for  these 
modified  BFEs  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  Maps  (FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Blanton,  Jr.,  Engineering 
Management  Branch,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency, 500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3151. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  of  the  modified  BFEs  for 
each  community  listed.  These  modified 
BFEs  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  FEMA  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  BFEs  are  not  listed  for 
each  community  in  this  notice. 

However,  this  final  rule  includes  the 
address  of  the  Chief  Executive  Officer  of 
the  community  where  the  modified 
BFEs  determinations  are  available  for 
inspection. 

The  modified  BFEs  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 


These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings.  The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  final  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  An 
environmental  impact  assessment  has 
not  been  prepared. 

Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  a  regulatory 
flexibility  analysis  is  not  required. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Federalism. 
This  final  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  13132,  Federalism. 
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Executive  Order  12988,  Civil  Justice 
Reform.  This  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


■  Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.376. 

§  65.4  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

f 

Location  and  case  ] 
No.  1 

1 

Date  and  name  of 
newspaper  where  notice 
was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 

No. 

Arizona: 

Yavapai 

(FEMA 

Docket  No.: 
B-7788). 

Town  of  Prescott 
Valley  (07-09- 
1850P). 

May  22,  2008;  May  29, 
2008;  Prescott  Daily 
Courier. 

The  Honorable  Harvey  C. 

Skoog,Mayor,  Town  of  Prescott 
Valley,  7501  East  Civic  Cir- 
cle,Prescott  Valley,  AZ  86314. 

May  9,  2008  . 

040121 

Yavapai 

(FEMA 

Docket  No.: 
B-7788). 

Unincorporated 
areas  of 

Yavapai  County 
(07-09-1 850P). 

May  22,  2008;  May  29, 
2008;  Prescott  Daily 
Courier. 

The  Honorable  Carol  Spring- 
er,Chairman,  Yavapai 

CountyBoard  of  Supervisors,  1015 
Fair  Street,Prescott,  AZ  86305. 

May  9,  2008  . 

040093 

Arkansas:  Pulaski 
(FEMA  Docket 

No.;  B-7788). 

City  of  North  Little 
Rock (08-06- 
1262P). 

May  17,  2008;May  24, 
2008;Arkansas  Demo¬ 
crat  Gazette. 

The  Honorable  Patrick  H. 

Hays, Mayor,  City  of  North  Little 
Rock,  300  Main  Street,North  Little 
Rock,  AR  72114. 

May  6,  2008  . 

050182 

Arizona:  Maricopa 
(FEMA  Docket 

No.:  B-7785). 

City  of  Peoria 
(07-09-1 91 9P). 

May  1,  2008;  May  7, 

2008;  Daily  News-Sun. 

The  Honorable  Bob  Barrett, Mayor, 
City  of  Peoria,  8401  West  Monroe 
Street, Peoria,  AZ  85345. 

September  4, 

2008. 

040050 

California: 

Sacramento 

(FEMA 

Docket  No.: 
B-7788). 

Unincorporated 
areas  of  Sac-  | 

ramento  (08-  | 

09-0022P). 

April  24,  2008;  May  1 , 

2008;  Daily  Recorder. 

The  Honorable  Jimmie 

Yee,Chairman,  Sacramento  Coun¬ 
ty  Board  of  Supervisors,  700  H 
Street,  Suite  2450,Sacramento,  CA 
95814. 

August  29,  2008  .. 

060262 

San  Diego 
(FEMA 

Docket  No.: 
B-7785). 

City  of  Vista  (08-  j 
09-0596P).  ! 

i 

May  1,  2008;May  8, 

2008;  C/fy  of  Vista. 

The  Honorable  Morris  C. 

Vance,Mayor,  City  of  Vista,  600 
Eucalyptus  Avenue,  Building 
One,Vista,  CA  92084. 

September  5, 

2008. 

060297 

Colorado: 

El  Paso 
(FEMA 

Docket  No.: 

City  of  Colorado 
Springs  (08-08- 
021 2P). 

April  30,  2008;  May  7, 
2008;  El  Paso  County 
News. 

The  Honorable  Lionel  Rivera, Mayor, 
City  of  Colorado  Springs, P.O.  Box 

1 575,Colorado  Springs,  CO  80901. 

September  4,  • 
2008. 

080060 

B-7785). 

Summit  (FEMA 
Docket  No.: 
B-7780). 

Town  of 

Silverthorne 

(07-08-0747P). 

April  4.  2008;  April  11, 
2008;  Summit  County 
Journal. 

The  Honorable  Dave  Koop,Mayor, 
Town  of  Silverthorne, P.O.  Box 
1002, Silverthorne,  CO  80498. 

August  1 1 ,  2008  .. 

080201 

Florida: 

Polk  (FEMA 
Docket  No.: 
B-7789). 

City  of  Winter 
Haven  (07-04- 
5629P). 

1  May  7,' 2008;  May  14, 

2008;  Polk  County 
Democrat 

The  Honorable  Nathaniel 

Birdsong, Mayor,  City  of  Winter 
Haven, P.O.  Box  2277,Winter 

Haven,  FL  33883. 

September  1 1 , 
2008. 

120271 

Sarasota 

(FEMA 

Docket  No.: 
B-7788). 

City  of  Sarasota 
(08-04-3096P). 

May  16,  2008;  May  23, 
2008;  Herald  Tribune. 

The  Honorable  Lou  Ann  Palm¬ 
er, Mayor,  City  of  Sarasota,  1565 
First  Street,  Room  101, Sarasota, 
FL  34236. 

April  30,  2008  . 

1251.50 

Georgia: 

Camden 

(FEMA 

Docket  No.: 
B-7785). 

Unincorporated 
areas  of  Cam¬ 
den  County 
(08-04-1081 P). 

April  18,  2008;  April  25, 
2008;  Tribune  &  Geor¬ 
gian. 

The  Honorable  Preston 

Rhodes, Chairman,  Camden  Coun- 
ty,Board  of  Commissioners, P.O. 
Box  248, White  Oak,  GA  31568. 

August  25,  2008  .. 

130262 

Camden 

(FEMA 

Docket  No.; 
B-7785). 

City  of  Kingsland 
(08-04-1081 P). 

April  18,  2008;  April  25, 
2008;  Tribune  &  Geor¬ 
gian. 

The  Honorable  Kenneth 

Smith,  Mayor,  City  of 

Kingsland, P.O.  Box  250,Kingsland, 
GA  31548. 

August  25,  2008  .. 

130238 

Indiana:  Lake 
(FEMA  Docket 
No.:  B-7789). 

Town  of  St.  John 
(08-05-1 094P). 

May  22,  2008;  May  29, 
2008;  Post  Tribune. 

The  Honorable  Michael  S. 

Fryzel,Mayor,  Town  of  St.  John, 
10955  West  93rd  Avenue,St.  John, 
IN  46373. 

May  16,  2008  . 

180141 

Kentucky;  Hardin 
(FEMA  Docket 
No.:  B-7785). 

Unincorporated 
areas  of  Hardin 
County  (08-04- 
1717P). 

May  2,  2008;  May  9, 

2008;  The  News-Enter¬ 
prise. 

The  Honorable  Harry  L.  Berry,Hardin 
County  Judge,P.O.  Box 

568,Elizabethtown,  KY  42702. 

September  8, 

2008. 

210094 
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State  and  county  | 

Location  and  case 
No. 

Date  and  name  of 
newspaper  where  notice 
was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 

No. 

Minnesota:  Anoka 
(FEMA  Docket 

No.:  B-7785). 

City  of  Blaine  (07- 
05-4703P). 

May  2,  2008;  May  9, 

2008;  Spring  Lake  Park 
Life. 

The  Honorabte  Thomas  Ryan,Mayor, 
City  of  Blaine,  10801  Town  Square 
Drive  Northeast,Blaine,  MN  55449. 

September  8, 

2008. 

270007 

Mississippi:  DeSoto 
(FEMA  Docket 

No.;  B-7785). 

City  of  Olive 

Branch  (08-04- 
0546P). 

May  8,  2008;  May  15, 

2008;  DeSoto  Times  | 
Today.  | 

1 

The  Honorable  Samuel  P. 

Rikard, Mayor,  City  of  Olive 
Branch,  9200  Pigeon  Roost 
Road,Olive  Branch,  MS  38654.  i 

April  30,  2008  . 

280286 

North  Carolina: 

Mecklenburg 

(FEMA 

Docket  No.:  ' 

Mecklenburg 

Cour.by  (07-04- 
6546P). 

January  14,  2008;  Janu¬ 
ary  21,  2008;  The 
Charlotte  Observer. 

Mr.  Harry  Jones,  Sr., Mecklenburg  1 
County  Manager,  600  East  Fourth  I 
Street,Charlotte,  NC  28202.  1 

April  20,  2008  . 

370158 

B-7766). 

Wake  (FEMA 
Docket  No.: 
B-7785). 

Town  of  Cary  (07- 
04-2347P). 

April  23,  2008;  April  30, 
2008;  The  Cary  News. 

The  Honorable  Ernest  F. 

McAlister,Mayor,  Town  of 

Cary,P.O.  Box  8005,Cary,  North 
Carolina  27512-8005.  j 

April  1 1 ,  2008  .  i 

370238 

Watauga 

(FEMA 

Docket  No.: 
B-7785).  j 

Town  of  Blowing 
Rock  (07-04- 
6273P). 

April  24,  2008;  May  1,- 
2008;  The  Blowing 
Rocket. 

The  Honorable  James  B.  Law¬ 
rence, Mayor,  Town  of  Blowing 
Rock.P.O.  Box  47,Blowing  Rock, 
North  Carolina  27605. 

April  15,  2008  . 

1 

370252 

New  York:  Erie  | 

(FEMA  Docket 

No.:  B-7776). 

Town  of  Lancaster 
(07-02-0974P). 

1  March  7,  2008;  March  14, 
2008;  Buffalo  News. 

The  Honorable  Robert  H. 

Giza,Supervisor,Town  of  Lan¬ 
caster,  21  Central  Ave- 

nue,Lancaster,  NY  14086. 

August  28,  2008  .. 

360249 

Ohio;  Warren 
(FEMA  Docket 

No.:  B-7788). 

City  of  Middletown 
(08-05-0820P). 

May  1,  2008;  May  8, 

2008;  Pulse-Journal. 

The  Honorable  Larry  Mulligan, 
Jr.,Mayor,  City  of  Middletown,One 
Donham  Plaza, Middletown,  OH 
45042. 

September  5, 

2008. 

390040 

Pennsylvania: 

Lackawanna 

(FEMA 

Docket  No.: 
B-7797). 

City  of  Scranton 

1  (07-03-01 77P). 

April  28,  2008;  May  5, 
2008;  The  Scranton 
Times  Tribune. 

The  Honorable  Christopher  A. 
Doherty, Mayor,  City  of  Scranton, 
340  North  Washington  Ave- 
nue,Scranton,  PA  18503. 

September  2, 

2008. 

420538 

Lackawanna 

(FEMA 

Docket  No.: 

Borough  of  Taylor 
(07-03-01 77P). 

April  28,  2008;  May  5, 
2008;  The  Scranton 
\  Times  Tribune. 

The  Honorable  Richard 

Bowen,Mayor,  Borough  of  Taylor, 
122  Union  Street, Taylor,  PA  18517. 

September  2, 

2008. 

420539 

B-7797). 

Tennessee:  Knox 
(FEMA  Docket 

No.:  B-7788). 

Unincorporated 
areas  of  Knox 
County  (08-04- 
3041 P). 

May  15,  2008  May  21, 
2008  Knoxville  News- 
Sentinel. 

The  Honorable  Mike 

Ragsdale, Mayor,  Knox  County, 
400  Main  Street,  Suite 

615,Knoxville,  TN  37902. 

April  30,  2008  . 

475433 

Texas: 

Hays  (FEMA 
Docket  No.: 
B-7788). 

City  of  Kyle  (08- 
06-0338P). 

May  7,  2008;  May  14, 

2008;  Hays  Free  Press. 

The  Honorable  Miguel  Gon- 
zalez,Mayor,  City  of  Kyle,  116  Fall 
Creek  Drive,Kyle,  TX  78640. 

September  1 1 , 
2008. 

481108 

Lubbock 

(FEMA 

Docket  No.: 

City  of  Lubbock 
(0&-06-0728P). 

May  23,  2008;  May  30, 
2008;  Lubbock  Ava¬ 
lanche  Journal. 

The  Honorable  David  A.  Mil- 
ler,Mayor,  City  of  Lubbock,P.O. 
Box  2000,Lubbock,  TX  79457. 

May  16,  2008  . 

480452 

B-7789). 

Montgomery 

(FEMA 

Docket  No.: 
B-7788). 

Unincorporated 
areas  of  Mont¬ 
gomery  County 
(07-06-1 592P). 

May  14,  2008;  May  21, 
2008;  Montgomery 
County  News. 

The  Honorable  Alan  B. 

Sadler,Montgomery  County  Judge, 
310  North  Thompson  Street,  Suite 
210,Conroe,  TX  77301. 

May  30,  2008  . 

480483 

Utah:  Salt  Lake 
(FEMA  Docket. 
No.:  B-7788). 

Unincorporated 
areas  of  Salt 
Lake  County 
(08-08-0060P). 

May  2,  2008;  May  9, 

2008;  Salt  Lake  Tribune. 

The  Honorable  Peter  Corroon.Mayor, 
Salt  Lake  County,  2007  South 
State  Street,  Salt  Lake  City,  UT 
84190-1020. 

September  8, 

2008. 

490102 
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(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Dated:  September  29,  2008. 

Michael  K.  Buckley, 

Acting  Assistant  Administrator  Mitigation 
Directorate, Departmeixt  of  Homeland 
Security, Federal  Emergency  Management 
Agency. 

(FR  Doc.  E8-24082  Filed  10-9-08;  8:45  am]  • 
BILJJNG  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  rule. 


SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  date  of  issuance  of  the  Flood 
Insurance  Rate  Map  (FIRM)  showing 
BFEs  and  modified  BFEs  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 


are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Blanton,  Jr.,  Engineering 
Management  Branch,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472  (202)  646-3151. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Assistant 
Administrator  of  the  Mitigation 
Directorate  has  resolved  any  appeals 
resulting  from  this  notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67.  FEMA  has 
developed  criteria  for  floodplain 
management  in  floodprone  areas  in 
accordance  with  44  CFR  part  60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
communities  listed  below.  Elevations  at 
selected  locations  in  each  community 
are  shown. 

National  Environmental  Policy  Act. 
This  final  rule  is  categorically  excluded 


from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  An 
environmental  impact  assessment  has 
not  been  prepared. 

Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  a  regulatory 
flexibility  analysis  is  not  required. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Federalism. 
This  final  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  13132. 

Executive  Order  12988,  Civil  fustice 
Reform.  This  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12988.  ■ 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Crawford  County,  Arkansas,  and  Incorporated  Areas 

FEMA  Docket  No.:  B-7728 

Louemma  Creek  . 

At  the  intersection  of  North  Hills  Blvd  . 

At  the  intersection  with  Rena  Road  . 

+459 

+487 

City  of  Van  Buren. 

Town  Branch . 

Intersection  with  20th  St . 

Intersection  with  Alma . 

+420 

+445 

City  of  Van  Buren. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

ADDRESSES 

City  of  Van  Buren 

Maps  are  available  for  inspection  at  1003  Broadway,  Van  Buren,  AR  72956. 
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Flooding  source(s) 


Location  of  referenced  elevation 


*  Elevation  in  feet 
(NGVD) 


+  Elevation  in  feet 


(NAVD) 

#  Depth  in  feet 
above  ground 
A  Elevation  in 
meters  (MSL) 
Modified 


Communities  affected 


Jefferson  County,  Arkansas,  and  Incorporated  Areas 
FEMA  Docket  No.:  B-7726 


Harding  Drain . 

Approx.  400'  downstream  of  U.S.  Highway  65 . 

+208 

City  of  Pine  Bluff. 

At  confluence  of  Outlet  Canal  . 

+208 

Outlet  Canal  . 

Approx.  500'  upstream  of  the  confluence  of  Outlet  Canal 

+208 

City  of  Pine  Bluff. 

Tributary  A. 

1 

1  At  confluence  with  Harding  Drain  . 

+208 

Pitts  Drain  . 

i  At  confluence  with  Outlet  Canal . 

+208 

City  of  Pine  Bluff. 

1  At  S  Ohio  Street . 

+208 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

ADDRESSES 

City  of  Pine  Bluff 

Maps  are  available  for  inspection  at  200  East  8th  Avenue,  Pine  Bluff,  AR  71601. 


Kenton  County,  Kentucky,  and  Incorporated  Areas 
FEMA  Docket  No.:  B-7757 


Banklick  Creek . 

Eaton  Drive  bridge  . 

+499 

City  of  Covington,  City  of  Er- 

i 

1 

1 

langer.  City  of  Fort  Wright, 
City  of  Independence,  Un¬ 
incorporated  Areas  of  Ken¬ 
ton  County. 

3,500  feet  upstream  of  Webster  Lane  bridge  . 

+648 

Bullock  Pen  Creek  (Banklick 

140'  upstream  of  CSX  railroad  crossing  of  Bullock  Pen 

+517 

City  of  Edgewood. 

Creek  backwater). 

Creek. 

City  of  Edgewood  and  City  of  Erlanger  corporate  limits . 

+517 

DeCoursey  Creek  (Licking 

City  of  Fairview  and  Kenton  County  Unincorporated  cor- 

+504 

City  of  Fairview. 

River  backwater). 

porate  limits. 

4,670  feet  upstream  of  City  of  Fairview  and  Kenton  Coun- 

+504 

ty  Unincorporated  corporate  limits. 

1 

Fowler  Creek  . 

Mouth  at  Banklick  Creek  . 

+562 

City  of  Independence,  Unin- 

corporated  Areas  of  Ken- 
j  ton  County. 

Pelly  Road  bridge . 

+713 

1 

Unnamed  Tributary  (Backwater 

870  feet  downstream  of  CSX  Railroad  Bridge . 

+518 

!  Unincorporated  Areas  of 

from  Licking  River). 

I  1,010  feet  upstream  of  CSX  Railroad . 

+518 

I  Kenton  County. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

ADDRESSES 

City  of  Covington 

Maps  are  available  for  inspection  at  638  Madison  Avenue,  Covington,  KY  41011. 

City  of  Edgewood 

Maps  are  available  for  Inspection  at  385  Dudley  Road,  Edgewood,  KY  41017. 

City  of  Erlanger 

Maps  are  available  for  inspection  at  505  Commonwealth  Avenue,  Erlanger,  KY  41018. 

City  of  Fairview 

Maps  are  available  for  inspection  at  303  Court  Street,  Covington,  KY  41011. 

City  of  Fort  Wright 

Maps  are  available  for  inspection  at  409  Kyles  Lane,  Fort  Wright,  KY  41011. 

City  of  Independence 

Maps  are  available  for  inspection  at  5292  Madison  Pike,  Independence,  KY  41051. 

Unincorporated  Areas  of  Kenton  County 
Maps  are  available  for  inspection  at  303  Court  Street,  Covington,  KY  41011. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Jackson  County,  Mississippi,  and  Incorporater 
FEMA  Docket  No.;  B-7756 

i  Areas 

Bay  of  Biloxi  . 

Approximately  5,000  feet  downstream  of  Interstate  10  . 

+12 

Unincorporated  Areas  of 

Jackson  County,  City  of 

Ocean  Springs. 

At  Jackson/Harrison  County  boundary  at  the  shoreline  just 

+23 

south  of  the  intersection  of  Beach  Bayou  Avenue  and 
Racetrack  Road. 

Bayou  Costapia  . 

At  Jackson/Harrison  County  boundary  . . 

+14 

Unincorporated  Areas  of 

Jackson  County. 

Approximately  780  feet  upstream  of  Jackson/Harrison 

+15 

County  boundary. 

Bluff  Creek  . 

Approximately  500  feet  upstream  of  confluence  with 

+11 

Unincorporated  Areas  of 

Woodmans  Branch. 

Approximately  650  feet  downstream  of  Highway  57  . 

+13 

Jackson  County. 

Cypress  Creek  . 

Approximately  1,000  feet  upstream  of  Jackson/Harrison 

+14 

Unincorporated  Areas  of 

County  boundary. 

At  the  confluence  with  Ditch  No.  1  . 

+16 

Jackson  County. 

Gulf  of  Mexico/Mississippi 

At  the  intersection  of  Frank  Griffin  Road  and  Interstate  10 

+8 

Unincorporated  Areas  of 

Sound/Pascagoula  River. 

Petit  Bois  Island  . 

+17 

Jackson  County,  City  of 

Gautier,  City  of  Moss 

Point,  City  of  Ocean 

Springs,  City  of 

Pascagoula. 

Horn  Island  . 

+18 

At  the  western  end  of  Point  Aux  Chenes  Road . 

+23 

Jackson  Creek  . 

At  the  confluence  with  Escatawpa  River  . 

+15 

Unincorporated  Areas  of 

Jackson  County. 

At  Mississippi/Alabama  State  boundary . 

+19 

Jackson  Creek  T ributary  2  . 

At  the  confluence  with  Jackson  Creek . 

+16 

Unincorporated  Areas  of 

Approximately  4,150  feet  upstream  of  the  confluence  with 

+20 

Jackson  County. 

Jackson  Creek. 

Old  Fort  Bayou  . 

Approximately  3,200  feet  downstream  of  Interstate  10  . 

+12 

Unincorporated  Areas  of 

Jackson  County. 

Approximately  900  feet  upstream  of  confluence  with 

+13 

Bayou  Castelle. 

Old  Fort  Bayou  Tributary  7  . 

Appproximately  3,800  feet  upstream  of  the  confluence 

+18 

Unincorporated  Areas  of 

with  Old  Fort  Bayou. 

Approximately  500  feet  downstream  of  Humphrey  Road  .. 

+41 

Jackson  County. 

Old  Fort  Bayou  T ributary  8 . 

Approximately  2,100  feet  upstream  of  the  confluence  with 

+18 

Unincorporated  Areas  of 

Old  Fort  Bayou  Tributary  7. 

Approximately  4,600  feet  upstream  of  the  confluence  with 

+25 

Jackson  County. 

Old  Fort  T ributary  7. 

Ponding  Area  . 

Ponding  area  bound  by  State  Highway  613  to  the  North, 

+13 

City  of  Moss  Point. 

Highway  90  to  the  South,  14th  Street  to  the  West,  and 
Hospital  Street  to  the  East. 

Ponding  area  bound  by  Elder  Street  to  the  North,  Dr.  Mar- 

+14 

tin  Luther  King  Drive  to  the  South,  State  Highway  613 
to  the  West,  and  Palmetto  Street  to  the  East. 

\ 

Approximately  750  feet  east  of  intersection  of  Slag  Road 

+16 

and  Gautier  Street. 

Ponding  Area  . 

Ponding  area,  bound  by  Nottingham  Road  to  the  North, 

+20 

City  of  Ocean  Springs. 

Highway  90  to  the  South,  Bristol  Boulevard  to  the  West, 
and  Guilford  Road  to  the  East. 

Ponding  Areas  . 

Ponding  areas  bound  by  Groveland  Road  to  the  North, 

+19 

City  of  Ocean  Springs. 

Highway  90  to  the  South,  Industrial  Park  Circle  to  the 
West,  and  Parktown  Drive  to  the  East. 

Waters  Creek . 

At  McGregor  Road  . 

+26 

Unincorporated  Areas  of 

Jackson  County. 

At  the  confluence  with  Waters  Creek  Tributary  4 . 

+38 

*  National  Geodetic  Vertical  Datum. 
+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 
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*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Flooding  source(s) 

Location  of  referenced  elevation 

Communities  affected 

ADDRESSES 

City  of  Gautier 

Maps  are  available  for  inspection  at  Code  Enforcement,  3330  Highway  90,  Gautier,  MS  39553. 

City  of  Moss  Point 

Maps  are  available  for  inspection  at  City  Hall,  4412  Denny  Street,  Moss  Point,  MS  39563. 

City  of  Ocean  Springs  ^ 

Maps  are  available  for  inspection  at  Building  Department,  1018  Porter  Avenue,  Ocean  Springs,  MS  39564. 

City  of  Pascagoula 

Maps  are  available  for  inspection  at  Code  Enforcement  Department,  4015  14th  Street,  Pascagoula,  MS  39567. 

Unincorporated  Areas  of  Jackson  County 

Maps  are  available  for  inspection  at  Jackson  County  Civic  Center,  2902  Shortcut  Road,  Pascagoula,  MS  39567. 


Davidson  County,  North  Carolina,  and  Incorporated  Areas 
Docket  Nos.:  FEMA-D-7826  and  FEMA-D-7771 


Abbotts  Creek  . 

At  the  confluence  with  Yadkin  River . 

+625 

Unincorporated  Areas  of  Da- 

• 

vidson  County,  City  of 
Lexington. 

Approximately  0.8  mile  upstream  of  the  confluence  of 

+629 

Pounder  Fork. 

Abbotts  Creek  T ributary  1  . 

Approximately  200  feet  downstream  of  Cascade  Drive  . 

+768 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1,140  feet  upstream  of  Cascade  Drive  . 

+790 

Alls  Fork . 

Approximately  600  feet  downstream  of  the  Davidson/ 

+511 

Unincorporated  Areas  of  Da- 

Montgomery  County  boundary. 

Approximately  670  feet  upstream  of  Badin  Lake  Road 

+512 

vidson  County. 

(State  Road  2550). 

Battle  Branch  . 

At  the  confluence  with  Abbotts  Creek . 

+625 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.9  mile  upstream  of  Silver  Hill  Road  (State 

+722 

Road  2315). 

Beaverdam  Creek . 

At  the  Davidson/Montgomery  County  boundary  . 

+511 

Unincorporated  Areas  of  Da- 

1 

vidson  County. 

Approximately  1,080  feet  upstream  of  Badin  Lake  Road 

+515 

(State  Road  2550). 

Brier  Creek . 

At  the  Davidson/Randolph  County  boundary . 

+547 

Unincorporated  Areas  of  Da- 

vidson  County. 

At  the  confluence  of  Conrad  Hill  Branch  . 

+573 

Brier  Creek  Tributary  . 

At  the  confluence  with  Brier  Creek  . 

+548 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  190  feet  upstream  of  Denton  Road  (State 

+784 

Road  2183). 

Brushy  Fork  . 

Approximately  950  feet  upstream  of  the  confluence  with 

+689 

Unincorporated  Areas  of  Da- 

Abbotts  Creek. 

vidson  County,  Town  of 
Wallburg. 

At  the  Davidson/Forsyth  County  boundary . 

+850 

Brushy  Fork  T ributary  2  . 

At  the  confluence  with  Brushy  Fork . 

+749 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1.2  miles  upstream  of  the  confluence  with 

+791 

Brushy  Fork. 

Buck  Branch  . 

At  the  confluence  with  Brushy  Fork . 

+697 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  310  feet  upstream  of  Hunter  Road  (State 

+748 

Buck  Branch  Tributary  1  . 

Road  1814). 

At  the  confluence  with  Buck  Branch  . 

+705 

Unincorporated  Areas  of  Da- 

Approximately  0.6  mile  upstream  of  the  confluence  with 

+727 

vidson  County. 

Buck  Branch. 

Cabin  Creek . 

At  the  confluence  with  Yadkin  River . 

+576 

Unincorporated  Areas  of  Da- 

]  vidson  County. 

Approximately  1 ,840  feet  upstream  of  NC  Highway  49  . 

+753 

Cain  Creek . 

Approximately  0.8  mile  upstream  of  the  confluence  with 

+779 

Unincorporated  Areas  of  Da- 

Leonard  Creek. 

Approximately  1.1  miles  upstream  of  the  confluence  with 

+793 

vidson  County. 

i  Leonard  Creek. 

60166  Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


Flooding  source(s)  j 

i 

1 

1 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Charles  Creek . . . 

Approximately  450  feet  upstream  of  the  confluence  with 

+773 

City  of  Thomasville. 

Hamby  Creek. 

Approximately  220  feet  downstream  of  Fairgrove  Road  .... 

+827 

Churchland  Creek . 

At  the  confluence  with  Potts  Creek  and  South  Potts  Creek 

+695 

UnincorpoVated  Areas  of  Da- 

vidson  County. 

Approximately  900  feet  upstream  of  Fox  Run  Trail . 

+753 

Conrad  Hill  Branch  . 

At  the  confluence  with  Brier  Creek  . 

+573 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  460  feet  upstream  of  Railroad  . 

+805 

Cool  Branch  . 

At  the  confluence  with  Brushy  Fork . 

+717 

Unincorporated  Areas  of  Da- 

! 

vidson  County. 

Approximately  200  feet  upstream  of  Friendship-Ledford 

+848 

Road  (State  Road  1700). 

Dunkers  Creek . 

At  the  confluence  with  Dykers  Creek . 

+682 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1 30  feet  upstream  of  Marshall  Byerly  Road 

+712 

(State  Road  1442). 

Dykers  Creek  . 

At  the  confluence  with  Yadkin  River . 

+673 

Unincorporated  Areas  of  Da- 

vidson  County. 

i 

Approximately  550  feet  upstream  of  the  confluence  with 

+701 

1 

Dykers  Creek  T ributary  3. 

Dykers  Creek  Tributary . 

At  the  confluence  with  Dykers  Creek . 

+694 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1 .2  miles  upstream  of  U.S.  Highway  64  . 

+778 

Dykers  Creek  Tributary  3  . 

At  the  confluence  with  Dykers  Creek . 

+699 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.7  mile  upstream  of  U.S.  Highway  64  . 

+739 

Ellis  Creek . 

At  the  confluence  with  Yadkin  River . 

+571 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  670  feet  upstream  of  Mose  Glover  Road 

+653 

(State  Road  2540). 

Ellis  Creek  Tributary  . 

At  the  confluence  with  Ellis  Creek  . 

+571 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.5  mile  upstream  of  Newsome  Road 

+666 

(State  Road  2538). 

Farabee  Creek . 

At  the  confluence  with  Yadkin  River . 

+650 

Unincorporated  Areas  of  Da- 

vidson  County. 

At  the  confluence  of  Frost  Creek  and  Swan  Creek . 

+650 

Flat  Swamp  Creek  . 

At  the  confluence  with  Yadkin  River . 

+625 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1.1  miles  upstream  of  New  Cut  Road 

+813 

(State  Road  2262). 

Fourmile  Branch  . 

At  the  confluence  with  Flat  Swamp  Creek . 

+625 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  470  feet  upstream  of  East  Old  U.S.  64 

+763 

i  Highway  (State  Road  2205). 

Frost  Creek  . 

j  At  the  confluence  of  Farabee  Creek  and  Swan  Creek . 

+650 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.7  mile  upstream  of  Henry  Lomax  Road 

+676 

1  (State  Road  1163). 

Fryes  Creek  . 

At  the  confluence  with  Muddy  Creek  . 

+689 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1 ,700  feet  upstream  of  Payne  Road  (State 

+755 

Road  1505). 

Gobble  Creek . 

At  the  confluence  with  Yadkin  River . 

+672 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1.0  mile  upstream  of  Andrew  Sink  Road 

+774 

(State  Road  1190). 

Hamby  Creek . 

Approximately  350  feet  upstream  of  the  confluence  of 

+816 

City  of  Thomasville. 

Warner  Creek. 

Approximately  1 ,000  feet  upstream  of  Liberty  Drive  . 

+831 

Hamby  Creek  Tributary  . 

Approximately  1,000  feet  downstream  of  Upper  Lake 

+672 

Unincorporated  Areas  of  Da- 

Road  (State  Road  2024). 

vidson  County,  City  of 

! 

Thomasville. 

i  Approximately  600  feet  upstream  of  Ford  Street . 

+801 

_ i 
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j 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 

Flooding  source(s) 

Location  of  referenced  elevation 

Communities  affected 

above  ground 

A  Elevation  in 
meters  (MSL) 

Modified 

* 

Hamby  Creek  Tributary  1  . 

Approximately  175  feet  upstream  of  the  confluence  with 

+736 

Unincorporated  Areas  of  Da- 

Hamby  Creek. 

vidson  County,  City  of 
Thomasville. 

Approximately  160  feet  upstream  of  East  Holly  Grove 
•  Road. 

+803 

Hanks  Branch  . 

Approximately  500  feet  upstream  of  the  confluence  with 

+702 

City  of  Thomasville. 

Hunts  Fork. 

Approximately  30  feet  downstream  of  Cox  Avenue  . 

+808 

Hasty  Creek  . 

Approximately  10  feet  downstream  of  Payne  Road  (State 

+770 

City  of  Thomasville. 

Road  1779). 

Approximately  1,380  feet  upstream  of  Payne  Road  (State 

+783 

Road  1779). 

Huff  mans  Creek . 

At  the  confluence  with  Reedy  Creek  . 

+690 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  870  feet  upstream  of  Enterprise  Road 

+761 

(State  Road  1499). 

Indian  Grave  Creek  . 

Approximately  100  feet  upstream  of  Happy  Hill  Road 

+716 

Unincorporated  Areas  of  Da- 

(State  Road  1231). 

Approximately  1.9  miles  upstream  of  Happy  Hill  Road 

+778 

vidson  County. 

(State  Road  1231). 

Jefferson  Village  T ributary . 

Approximately  50  feet  upstream  of  the  confluence  with 

+674 

Unincorporated  Areas  of  Da- 

Jefferson  Village  Branch. 

vidson  County,  City  of 
Lexington. 

Approximately  1 ,800  feet  upstream  of  the  confluence  with 

+721 

- 

Jefferson  Village  Branch. 

Jersey  Creek . 

At  the  confluence  with  Swearing  Creek . 

+626 

Unincorporated  Areas  of  Da¬ 
vidson  County. 

Approximately  1,150  feet  upstream  of  Railroad  . 

+734 

Kennedy  Mill  Creek  . 

Approximately  500  feet  upstream  of  the  confluence  with 

+705 

Unincorporated  Areas  of  Da- 

Rich  Fork. 

vidson  County. 

At  the  Davidson/Guilford  County  boundary  . 

+801 

Kennedy  Mill  Creek  Tributary  1 

At  the  confluence  with  Kennedy  Mill  Creek . 

+740 

Unincorporated  Areas  of  Da- 

vidson  County,  City  of 
Thomasville. 

At  the  Davidson/Guilford  County  boundary  . 

+808 

Lick  Creek . 

At  the  confluence  with  Yadkin  River . 

+576 

Unincorporated  Areas  of  Da- 

vidson  County,  Town  of 
Denton. 

Approximately  690  feet  upstream  of  Cid  Road  (State 

+697 

Road  2318). 

Little  Brushy  Fork . 

At  the  confluence  with  Brushy  Fork . . 

+732 

Unincorporated  Areas  of  Da- 

vidson  County,  Town  of 
Midway. 

Approximately  1.8  miles  upstream  of  Tom  Livengood 

+861 

Road  (State  Road  1719). 

Little  Brushy  Fork  Tributary  1  ... 

At  the  confluence  with  Little  Brushy  Fork  . 

+748 

Unincorporated  Areas  of  Da- 

vidson  County,  Town  of 
Midway. 

Approximately  0.7  mile  upstream  of  the  confluence  of  Lit- 

+781 

tie  Brushy  Fork  T ributary  1  A. 

Little  Brushy  Fork  Tributary  1A 

At  the  confluence  with  Little  Brushy  Fork  Tributary  1  . 

+757 

Unincorporated  Areas  of  Da- 

vidson  County,  Town  of 
Midway. 

Approximately  2,000  feet  upstream  of  Garden  Valley 

+786 

Drive. 

Little  Uwharrie  River  . 

At  the  Davidson/Randolph  County  boundary . 

+553 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  110  feet  upstream  of  the  confluence  of  Lit- 

+602 

tie  Uwharrie  River  Tributary  3. 

Little  Uwharrie  River  Tributary 

Approximately  20  feet  downstream  of  the  Davidson/Ran- 

+858 

Unincorporated  Areas  of  Da- 

10. 

dolph  County  boundary. 

Approximately  20  feet  upstream  of  the  Davidson/Ran- 

+858 

vidson  County. 

dolph  County  boundary. 

Little  Uwharrie  River  T ributary 

Approximately  10  feet  downstream  of  the  Davidson/Ran- 

+848 

Unincorporated  Areas  of  Da- 

11. 

dolph  County  boundary. 

Approximately  20  feet  upstream  of  the  Davidson/Ran- 

+848 

vidson  County. 

dolph  County  boundary. 
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Flooding  source(s)  . 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Little  Uwharrie  River  T ributary 

At  the  Davidson/Randolph  County  boundary . 

+876 

Unincorporated  Areas  of  Da- 

11A. 

vidson  County. 

Approximately  40  feet  downstream  of  the  Davidson/Ran- 

+876 

dolph  County  boundary. 

Little  Uwharrie  River  Tributary  2 

At  the  confluence  with  Little  Uwharrie  River . 

+576 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  620  feet  downstream  of  Underwood  Drive 

+679 

(State  Road  2157). 

Little  Uwharrie  River  T ributary  3 

At  the  confluence  with  Little  Uwharrie  River . 

+601 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.5  mile  upstream  of  the  confluence  with 

+643 

the  Little  Uwharrie  River. 

Long  Branch  . 

At  the  confluence  with  Brushy  Fork . 

+754 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1.0  mile  upstream  of  the  confluence  with 

+781 

Brushy  Fork. 

Mary  Reich  Creek . 

Approximately  70  feet  downstream  of  the  Davidson/ 

+811 

Unincorporated  Areas  of  Da- 

Forsyth  County  boundary. 

vidson  County. 

At  the  Davidson/Forsyth  County  boundary . 

+811 

Mill  Creek . 

At  the  confluence  with  Yadkin  River . 

+666 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1.0  mile  upstream  of  Tyro  School  Road 

+740 

(State  Road  1180). 

Miller  Creek . . 

At  the  confluence  with  Muddy  Creek  . 

+690 

Unincorporated  Areas  of  Da- 

vidson  County,  Town  of 

1 

Midway. 

Approximately  250  feet  upstream  of  North  Payne  Road 

+811 

(State  Road  1510). 

Mountain  Branch . 

At  the  Davidson/Montgomery  County  boundary  . 

+601 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  60  feet  upstream  of  the  Davidson/Mont- 

+601 

gomery  County  boundary. 

Muddy  Creek  . 

At  the  confluence  with  Yadkin  River . 

+685 

Unincorporated  Areas  of  Da- 

vidson  County. 

At  the  Davidson/Forsyth  County  boundary  . 

+691 

North  Hamby  Creek . 

Approximately  50  feet  upstream  of  Mason  Way . 

+854 

Unincorporated  Areas  of  Da- 

vidson  County,  City  of 

Thomasville. 

Approximately  960  feet  upstream  of  Railroad  . 

+872 

North  Potts  Creek  . 

At  the  confluence  with  Yadkin  River . 

+629 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.4  mile  upstream  of  Sam  Shape  Road 

+640 

(State  Road  1134). 

Oil  Mill  Branch  . 

At  the  confluence  with  Brushy  Fork . 

+707 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  800  feet  upstream  of  Disher  Road  (State 

+740 

Road  1805). 

Potts  Creek  . 

At  the  confluence  with  South  Potts  Creek . 

+695 

vidson  County. 

Approximately  1,560  feet  upstream  of  Ed  Rickard  Road 

+719 

(State  Road  1161). 

Pounder  Fork  . 

At  the  confluence  with  Abbotts  Creek . 

+625 

vidson  County. 

Approximately  420  feet  upstream  of  Smith  Farm  Road 

+811 

(State  Road  2015). 

Pounder  Fork  T ributary . 

At  the  confluence  with  Pounder  Fork . 

+744 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  150  feet  downstream  of  Robert  Beck  Road 

+780 

(State  Road  2226). 

Pounder  Fork  Tributary  1  . 

Approximately  400  feet  upstream  of  the  confluence  with 

+648 

Unincorporated  Areas  of  Da 

Pounder  Fork. 

vidson  County. 

Approximately  130  feet  upstream  of  John  Young  Road 

+740 

(State  Road  2246). 

Reedy  Creek . 

At  the  confluence  with  Yadkin  River . 

+682 

Unincorporated  Areas  of  Da 

vidson  County. 

Approximately  1 ,250  feet  upstream  of  George  Hege  Road 

+777 

(State  Road  1504). 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Rich  Fork  . 

At  the  upstream  side  of  Westover  Road  (State  Road  j 

+781 

City  of  High  Point. 

1738). 

Approximately  0.6  mile  upstream  of  Westover  Road  . 

+792 

Rich  Fork  Tributary  2 . 

Approximately  200  feet  upstream  of  the  confluence  of 

+790 

Unincorporated  Areas  of  Da- 

Rich  Fork  Tributary  2A. 

vidson  County. 

Approximately  700  feet  upstream  of  the  confluence  of 

+793 

Rich  Fork  Tributary  2A. 

Rich  Fork  Tributary  2  . 

At  the  confluence  with  Rich  Fork . 

+782 

City  of  High  Point. 

At  the  Davidson/Guilford  County  boundary  . 

+807 

Rich  Fork  T ributary  2A  . 

At  the  confluence  with  Rich  Fork  Tributary  2  . 

+788 

City  of  High  Point. 

Approximately  900  feet  upstream  of  the  confluence  with 

+798 

Rich  Fork  Tributary  2. 

South  Fork  Muddy  Creek  . 

At  the  confluence  with  Muddy  Creek  . 

+690 

Unincorporated  Areas  of  Da- 

vidson  County. 

At  the  Davidson/Forsyth  County  boundary . 

+691 

South  Potts  Creek  . 

At  the  confluence  with  North  Potts  Creek . 

+629 

Unincorporated  Areas  of  Da- 

vidson  County. 

At  the  confluence  of  Churchland  Creek  and  Potts  Creek  .. 

+695 

South  Potts  Creek  Tributary  . 

At  the  confluence  with  South  Potts  Creek . 

+642 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.4  mile  upstream  of  the  confluence  with 

+642 

South  Potts  Creek. 

> 

Spencer  Creek . 

Approximately  125  feet  upstream  of  the  confluence  with 

+797 

Unincorporated  Areas  of  Da- 

Hamby  Creek. 

vidson  County,  City  of 

• 

Thomasville. 

Approximately  0.4  mile  upstream  of  Liberty  Drive . 

+863 

Spurgeon  Creek . 

Approximately  100  feet  upstream  of  Sells  Farm  Road . 

+818 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  230  feet  upstream  of  Sells  Farm  Road . 

+819 

Spurgeon  Creek  Tributary  1  . 

Approximately  850  feet  upstream  of  the  confluence  with 

+751 

Unincorporated  Areas  of  Da- 

Spurgeon  Creek. 

•  vidson  County. 

Approximately  430  feet  upstream  of  Willie  Bodenheimer 

+781 

Road  (State  Road  1746). 

Spurgeon  Creek  Tributary  2  . 

Approximately  850  feet  upstream  of  the  confluence  with 

+781 

Unincorporated  Areas  of  Da- 

Spurgeon  Creek. 

vidson  County,  Town  of 

Wallburg. 

Approximately  1,870  feet  upstream  of  North  Creekside 

+793 

Drive. 

Swan  Creek  . 

At  the  confluence  with  Farabee  Creek  and  Frost  Creek  .... 

+650 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.6  mile  upstream  of  Boones  Cave  Road  ... 

+665 

Swearing  Creek  . 

At  the  confluence  with  Yadkin  River . 

+626 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  1.2  miles  upstream  of  Will  Lanier  Road 

+813 

(State  Road  1460). 

Swearing  Creek  T ributary  1  . 

At  the  confluence  with  Swearing  Creek . 

+626 

Unincorporated  Areas  of  Da- 

vidson  County. 

Approximately  0.5  mile  upstream  of  Rockcrusher  Road 

+634 

(State  Road  1114). 

Swearing  Creek  Tributary  2 . 

Approximately  700  feet  upstream  of  the  confluence  with 

+654 

Unincorporated  Areas  of  Da- 

Swearing  Creek. 

vidson  County,  City  of 

Lexington. 

Approximately  0.4  mile  upstream  of  the  confluence  with 

+670 

Swearing  Creek. 

Tar  Creek . : . 

Approximately  0.5  mile  upstream  of  the  confluence  with 

+644 

Unincorporated  Areas  of  Da- 

Swearing  Creek. 

vidson  County. 

Approximately  1.1  miles  upstream  of  the  confluence  with 

+654 

Swearing  Creek. 

Ward  Creek . 

Approximately  100  feet  upstream  of  the  confluence  with 

+740 

City  of  Thomasville. 

Hamby  Creek. 

Approximately  740  feet  upstream  of  Fisher  Ferry  Road 

+800 

Yadkin  River  . 

Approximately  400  feet  downstream  of  the  Davidson/ 

+566 

Unincorporated  Areas  of  Da- 

Montgomery  County  boundary. 

vidson  County. 

At  the  Davidson/Fors]^h  County  boundary . 

+691 

At  the  confluence  with  Yadkin  River . 

+689 

Unincorporated  Areas  of  Da- 

vidson  County. 
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Flooding  source(s) 

Location  of  referenced  elevation 

'  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Approximately  1.0  mile  upstream  of  the  confluence  with 
Yadkin  River. 

+740 

'National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

ADDRESSES 

City  of  High  Point 

Maps  are  available  for  inspection  at  City  of  High  Point  Engineering  Services  Department,  21 1  South  Hamilton  Street,  High  Point,  North  Caro¬ 
lina. 

City  of  Lexington 

Maps  are  available  for  inspection  at  City  of  Lexington,  28  West  Center  Street,  Lexington,  North  Carolina. 

Town  of  Midway 

Maps  are  available  for  inspection  at  the  Midway  Town  Hall,  125  Gum  Tree  Road,  Midway,  North  Carolina. 

City  of  Thomasville 

Maps  are  available  for  inspection  at  Thomasville  City  Hall,  10  Salem  Street,  Thomasville,  North  Carolina. 

Town  of  Denton 

Maps  are  available  for  inspection  at  Denton  Town  Hall,  P.O.  Box  306/201  West  Salisbury  Street,  Denton,  North  Carolina. 

Town  of  Wallburg 

Maps  are  available  for  inspection  at  Town  of  Wallburg,  204  Linville  Court,  Kernersville,  North  Carolina. 

Unincorporated  Areas  of  Davidson  County 

Maps  are  available  for  inspection  at  Davidson  County  Governmental  Center,  Planning  and  Zoning  Department,  913  Greensboro  Street,  Lex¬ 
ington,  North  Carolina. 


Cumberland  County,  Pennsylvania,  and  Incorporated  Areas 
FEMA  Docket  No.:  B-7759 


Conodoguinet  Creek  . 

Approximately  7,250  feet  upstream  of  dam . . . 

■  ^  1 

+481 

Township  of  Lower  Mifflin, 

Township  of  North  New¬ 
ton. 

Approximately  7,000  feet  upstream  of  dam . 

+481 

Dogwood  Run  . 

Approximately  500  feet  upstream  from  intersection  of 

+427 

Township  of  Monroe. 

Creek  and  Williams  Grove  Road. 

Approximately  1,400  feet  upstream  from  intersection  of 

+433 

Creek  and  Williams  Grove  Road. 

Hogestown  Run  . 

Approximately  200  feet  downstream  of  Old  Stone  House 

+443 

Township  of  Middlesex. 

Road. 

Approximately  at  Old  Stone  House  Road . 

+447 

Middle  Spring  Creek  . 

Approximately  at  the  confluence  with  Conodoguinet  Creek 
Approximately  9,590  feet  downstream  from  Hale  Road . 

+544 

Township  of  Hopewell. 

+547 

Yellow  Breeches  Creek  . 

Approximately  700  feet  downstream  of  Spangler’s  Mill 

+333 

Township  of  Lower  Allen. 

Road. 

Approximately  7,100  feet  upstream  of  Spangler’s  Mill 

+342 

Road. 

'National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

ADDRESSES 

Township  of  Hopewell 

Maps  are  available  for  inspection  at  14  Hoover  Drive,  Newburg,  PA  17240. 

Township  of  Lower  Allen 

Maps  are  available  for  inspection  at  1993  Hummell  Avenue,  Camp  Hill,  PA  17011. 

Township  of  Lower  Mifflin 

Maps  are  available  for  inspection  at  529  Shed  Road,  Newville,  PA  17241. 

Township  of  Middlesex 

Maps  are  available  for  inspection  at  350  Middlesex  Road,  Carlisle,  PA  17013. 

Township  of  Monroe 

Maps  are  available  for  inspection  at  1220  Boiling  Springs,  Mechanicsburg,  PA  17055. 

Township  of  North  Newton 

Maps  are  available  for  inspection  at  255  Ott  Road,  Shippensburg,  PA  17257. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters  (MSL) 
Modified 

Communities  affected 

Accomack  County,  Virginia,  and  Incorporated  Areas 

FEMA  Docket  No:  B-7764 

Chesapeake  Bay  . 

Base  Flood  Elevation  changes  ranging  from  4  to  6  feet 
have  occurred  along  the  northern,  southern,  eastern, 
and  western  perimeter,  as  well  as  interior  areas  of  the 
island. 

+6 

Town  of  Tangier. 

Occohannock  Creek  (Chesa¬ 
peake  Bay). 

Approximately  Route  178  (Shields  Bridge  Road)  . 

Approximately  the  northern  community  boundary  for  Belle 
Haven  along  Occohannock  Creek. 

+8 

+8 

Town  of  Belle  Haven. 

Onancock  Creek  (Chesapeake 
Bay). 

Base  Flood  Elevations  have  changed  along  the  northern, 
central,  and  southern  branches  of  Onancock  Creek. 
Changes  extend  from  the  western  confluence  of  these 
three  branches  to  their  eastern  most  extent  within  the 

+7 

Town  of  Onancock. 

community  boundary  of  the  Town  of  Onancock. 

. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Town  of  Belle  Haven 

Maps  are  available  for  inspection  at  P.O.  Box  238,  Belle  Haven,  VA  23306. 

Town  of  Onancock 

Maps  are  available  for  inspection  at  15  North  Street,  Onancock,  VA  23417. 

Town  of  Tangier 

Maps  are  available  for  inspection  at  4301  Joshua  Thomas  Lane,  Tangier,  VA  23440. 


St.  Croix  County,  Wisconsin,  and  Incorporated  Areas 
FEMA  Docket  No.:  D-7806 


Kinnickinnic  River  . 1  Approximately  1 ,500  feet  downsteam  of  County  Road  i 

+897 

Unincorporated  Areas  of  St. 

1  MM. 

Croix  County. 

j  Approximately  1 ,200  feet  upstream  of  North  Main  Street  .. 

+896 

Willow  River  .  Approximately  2,500  feet  upstream  of  the  confluence  with 

+983 

Unincorporated  Areas  of  St. 

Paperjack  Creek. 

Croix  County. 

1  Approximately  1.4  miles  downstream  of  160th  Street  . 

+984 

I _ 

*  National  Geodetic  Vertical  Datum. 

+  North  Amencan  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

ADDRESSES 

St.  Croix  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  St.  Croix  County  Office  Building,  1101  Carmichael  Road,  Hudson,  Wl  54016. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Dated:  September  29,  2008. 

Michael  K.  Buckley, 

Acting  Assistant  Administrator, Mitigation 
Directorate, Department  of  Homeland 
Security, Federal  Emergency  Management 
Agency. 

(FR  Doc.  E8-24079  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9110-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  52  and  64 

[CG  Docket  No.  03-123  and  WC  Docket  No. 
05-196;  DA  38-2130] 

Consumer  and  Governmental  Affairs 
Bureau  Modifies  Cost  Submission 
Timeframes  Associated  With 
implementation  of  the  Numbering 
System  for  Internet-Based 
Telecommunications  Relay  Services 
(TRS) 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the 
Consumer  and  Governmental  Affairs 
Bureau  (Bureau)  modifies  the  filing 
timeframes  in  which  Video  Relay 
Service  (VRS)  and  Internet  Protocol  (IP) 
Relay  providers  requesting 
compensation  from  the  Interstate  TRS 
Fund  (Fund)  must  submit  their  initial 
filing  for  costs  associated  with 
implementation  of  the  numbering 
system  for  Internet-based  TRS. 

DATES:  Initial  filing  deadline  is  fanuary 
30,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Chandler,  Consumer  and 
Governmental  Affairs  Bureau,  Disability 
Rights  Office  at  (202)  418-1475  (voice), 
(202)  418-0597  (TTY),  or  e-mail  at 
Thomas.Chandler@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Bureau’s  document  DA 
08-2130,  released  September  22,  2008 
in  CG  Docket  No.  03-123  and  WC 
Docket  No.  05-196.  The  full  text  of 
document  DA  08-2130  will  be  available 
for  public  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554. 
Document  DA  08-2130  and  copies  of 
subsequently  filed  documents  in  this 
matter  may  also  be  purchased  from  the 
Commission’s  duplicating  contractor  at 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 
Customers  may  contact  the 


Commission’s  duplicating  contractor  at 
its  Web  site,  http://www.bcpiweb.com, 
or  by  calling  1-800-378-3160.  To 
request  materials  in  accessible  formats 
for  people  with  disabilities  (Braille, 
large  print,  electronic  files,  audio 
format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer 
and  Governmental  Affairs  Bureau  at 
(202)  418-0530  (voice)  or  (202)  418- 
0432  (TTY).  Document  DA  08-2130  also 
can  be  downloaded  in  Word  or  Portable 
Document  Format  (PDF)  at:  http:// 
www.fcc.gOv/cgb/dro/trs.html#orders. 

Synopsis 

On  June  24,  2008,  the  Commission 
released  Telecommunications  Relay 
Services  and  Speech-to-Speech  Services 
for  Individuals  with  Hearing  and  Speech 
Disabilities;  E91 1  Requirements  for  IP- 
Enabled  Service  Providers,  CG  Docket 
No.  03-123,  WC  Docket  No.  05-196, 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  23  FCC  Red 
11591  [Numbering  Order),  published  at 
73  FR  41286,  July  18,  2008  and  73  FR 
41307,  July  18,  2008.  In  document  DA 
08-2130,  the  Bureau  modifies  the  filing 
timeframes  in  which  VRS  and  IP  Relay 
providers  requesting  compensation  from 
the  Fund  must  submit  their  initial  filing 
for  costs  associated  with  implementing 
the  requirements  of  the  June  24,  2008 
Numbering  Order.  Specifically,  VRS  and 
IP  Relay  providers  must  submit  their 
initial  filings  by  January  30,  2009,  for 
the  period  of  June  24,  2008  through 
December  31,  2008.  Further,  VRS  and  IP 
Relay  providers  subsequently  must 
submit  costs  30  days  after  the  end  of 
each  calendar  quarter  for  costs  incurred 
during  the  preceding  quarter. 

In  the  Numbering  Order,  the 
Commission  adopted  a  system  for 
assigning  users  of  Internet-based  TRS, 
specifically  VRS  and  IP  Relay,  ten-digit 
telephone  numbers  linked  to  the  North 
American  Numbering  Plan.  In  so  doing, 
the  Commission  also  determined  that 
VRS  and  IP  Relay  providers  could  be 
compensated  for  their  costs  of 
implementing  the  mandates  of  the 
Numbering  Order.  The  Commission 
noted  that  although  VRS  and  IP  Relay 
providers  presently  are  compensated 
based  on  a  per-minute  rate  calculated 
pursuant  to  the  Commission’s  rules,  the 
providers’  additional  costs  necessary  to 
implement  the  numbering  and 
emergency  call  handling  requirements 
have  not  been  factored  into  the  present 
compensation  rates.  The  Commission 
therefore  concluded  that  it  would 
“compensate  these  costs  separately  from 
the  other  costs  presently  encompassed 
by  the  per-minute  compensation  rates.” 
The  Commission  directed  that  VRS  and 
IP  Relay  providers  seeking 


compensation  for  their  actual  reasonable 
costs  of  complying  with  the  new 
requirements  in  the  Numbering  Order 
submit  to  the  Fund  administrator 
(currently,  the  National  Exchange 
Carrier  Association)  reasonably  detailed 
explanations  of  those  costs.  The 
Commission  further  directed  that  those 
costs  be  submitted  to  the  Fund 
administrator  every  three  months, 
beginning  three  months  after  the  release 
date  of  the  Numbering  Order,  for  the 
costs  actually  incurred  during  the  prior 
three-month  period.  By  these  terms  of 
the  Numbering  Order,  which  was 
released  on  June  24,  2008,  the  initial 
submission  of  those  costs  would  be  due 
September  24,  2008. 

In  order  to  allow  sufficient  time  for 
providers  to  prepare  their  filings  upon 
the  close  of  the  cost  reporting  period, 
the  Bureau  recognizes  that  it  is 
appropriate  to  afford  providers 
additional  time  to  report  their  costs. 
Accordingly,  and  in  order  to  ensure  that 
providers’  filings  include  costs  that  are 
incurred  up  to  and  including  the  final 
date  of  the  reporting  period,  the  Bureau 
modifies  the  reporting  timeframes  to 
allow  providers  an  additional  30  days  to 
file  their  costs  after  the  end  of  a 
reporting  period.  In  addition,  for 
administrative  convenience,  the  Bureau 
conforms  the  three-month  reporting 
periods  to  calendar  quarters.  Finally, 
because  these  cost  submissions 
constitute  new  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13,  this 
requirement  cannot  go  into  effect  until 
the  Office  of  Management  and  Budget 
approves  the  collections  under  the  PRA 
and  the  Commission  publishes  a  notice 
in  the  Federal  Register  announcing 
such  approval  and  the  relevant  effective 
date(s).  In  order  to  afford  time  for  the 
Commission  to  receive  and  publish  PRA 
approval  to  be  received  and  announced, 
the  Bureau  extends  the  initial  filing 
deadline  until  January  30,  2009.  In  other 
words,  the  first  cost  submissions  to  the 
Fund  administrator  must  be  filed  by 
January  30,  2009,  and  will  cover  the 
period  from  the  release  date  of  the 
Numbering  Order,  June  24,  2008, 
through  December  31,  2008.  Subsequent 
reports  will  be  due  30  days  after  the 
close  of  each  calendar  quarter. 

To  illustrate,  the  first  few  subsequent 
reporting  periods  and  filing  due  dates 
will  be  as  follows: 

January  1,  2009,  through  March  31, 
2009:  Cost  submission  due  April  30, 
2009. 

April  1,  2009,  through  June  30,  209: 

Cost  submission  due  July  30,  2009. 
July  1,  2009,  through  September  30, 
2009:  Cost  submission  due  October 
30,  2009. 
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October  1,  2009,  through  December  31, 
2009:  Cost  submission  due  January 
30,  2010. 

Federal  Communications  Commission. 
Nicole  McGinnis, 

’ Deputy  Chief ,  Consumer  and  Governmental 
Affairs  Bureau. 

[FR  Doc.  E8-24006  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

[Docket  No.  040506143-7024-03] 

RIN  0648-AS36 

Endangered  Fish  and  Wildlife;  Final 
Rule  To  Implement  Speed  Restrictions 
to  Reduce  the  Threat  of  Ship  Collisions 
With  North  Atlantic  Right  Whales 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  NMFS  establishes  regulations 
to  implement  speed  restrictions  of  no 
more  than  10  knots  applying  to  all 
vessels  65  ft  (19.8  m)  or  greater  in 
overall  length  in  certain  locations  and  at 
certain  times  of  the  year  along  the  east 
coast  of  the  U.S.  Atlantic  seaboard.  The 
purpose  of  the  regulations  is  to  reduce 
the  likelihood  of  deaths  and  serious 
injuries  to  endangered  North  Atlantic 
right  whales  that  result  from  collisions 
with  ships. 

DATES:  This  final  rule  is  effective 
December  9,  2008  through  December  9, 
2013. 

ADDRESSES:  Copies  of  this  rule  and 
Regulatory  Impact  Review,  Final 
Environmental  Impact  Statement, 
Economic  Analysis  and  Record  of 
Decision  related  to  this  final  rule  can  be 
obtained  from  the  Web  site  listed  under 
the  electronic  access  portion  of  this 
document.  Written  requests  for  copies  of 
these  documents  should  be  addressed 
to:  Chief,  Marine  Mammal  Conservation 
Division,  Attn:  Right  Whale  Ship  Strike 
Reduction  Rule,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  final  rule 
may  be  submitted  to  NMFS,  Office  of 
Protected  Resources. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Silber,  PhD,  or  Shannon 
Bettridge,  PhD,  Fishery  Biologists, 

Office  of  Protected  Resources,  NMFS,  at 
(301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  background  documents 
related  to  this  final  rule,  including  the 
Regulatory  Impact  Review,  Final 
Environmental  Impact  Statement, 
Economic  Analysis  and  Record  of 
Decision  can  be  downloaded  from 
http://www/nmfs.noaa.gov/shipstrike. 

Background 

The  Western  North  Atlantic  right 
whale  [Eubalaena  glacialis)  was 
severely  depleted  by  commercial 
whaling.  The  only  remaining  population 
off  North  America  was  reduced  to  a  few 
hundred  whales  or  less  by  the  early 
1900s.  Despite  protection  from 
commercial  whaling  since  1935,  the 
remaining  population  has  failed  to  fully 
recover.  The  best  current  estimate  of 
minimum  population  size  is  313  whales 
(Waring  et  ai,  2007),  which  is 
approximately  the  same  as  it  was  25 
years  ago  (Best  et  al.,  2001).  At  this 
level,  with  the  exception  of  North 
Pacific  right  whales.  North  Atlantic 
right  whales  are  the  world’s  most 
critically  endangered  large  whale 
species  and  one  of  the  world’s  most 
endangered  mammals. 

Population  models  suggest  that  their . 
abundance  may  have  increased  at  about 
2  percent  per  year  during  the  1980s,  but 
that  it  declined  at  about  the  same  rate 
in  the  1990s  (Caswell  et  ai,  1999).  Data 
on  the  minimum  number  of  whales 
alive  during  1995-2002  indicate  a  slight 
increase  in  the  number  of  catalogued 
whales  during  the  period,  but  with 
statistically  significant  inter-annual 
variation  in  numbers  due  to  declines  in 
the  minimum  number  of  animals  found 
alive  during  1998-1999  (Waring  et  ai, 
2007).  Such  population  trends  are  very 
low  compared  to  trends  for  populations 
of  other  large  whales  that  are  recovering, 
such  as  south  Atlantic  right  whales  and 
western  Arctic  bowhead  whales,  which 
have  been  recovering  steadily  at  rates  of 
4  percent  or  more  per  year.  Inherently 
low  rates  of  reproduction  in  large  whale 
populations  mean  that  recovery  rates  for 
large  whale  populations  can  be  low 
under  the  best  of  circumstances.  North 
Atlantic  right  whales  may  live  60  years 
or  more.  The  age  of  first  reproduction 
for  female  North  Atlantic  right  whales  is 
about  7  to  10  years  old  and  calving 
intervals  for  the  population  have  been 
estimated  to  average  from  about  3.5  to 
more  than  5  years  over  the  past  three 
decades  (Kraus  et  ai,  2001;  Kraus  et  ai. 


2007).  Considering  the  high  rates  of 
natural  mortality  for  calves  and 
juveniles  compared  to  adults, 
population  projections  estimate  that 
female  right  whales  must  produce  at 
least  four  calves  over  their  lifetime  to 
replace  themselves.  To  ensure 
population  growth,  adult  females  would 
need  to  produce  more  than  four  calves 
over  their  lifetime,  because  half  of  the 
calves  born  are  male,  and  the  survival 
of  female  calves  to  adulthood  is  less 
than  0.5  (Kraus  et  ai,  2001). 

Between  the  mid  1980s  and  late 
1990s,  documented  calf  production  for 
the  North  Atlantic  right  whale 
population  averaged  about  11  calves  per 
year  (Kraus  et  ai,  2001).  Since  2000,  a 
series  of  good  calving  years  has 
provided  a  source  of  optimism  for  future 
recovery.  Between  2000/01  and  2005/ 

06,  calf  production  increased  to  an 
average  of  more  than  22  calves  per  year 
and  the  average  calving  interval  for 
adult  females  has  declined  to  close  to  its 
lowest  recorded  level  (Kraus  et  ai, 

2007).  However,  the  mean  number  of 
cows  recruited  into  the  population  was 
3.8  per  year  (Kraus  et  ai,  2001). 

Because  of  the  species’  low 
reproduction  level  and  small  population 
size,  even  low  levels  of  human-caused 
mortality  can  pose  a  significant  obstacle 
for  North  Atlantic  right  whale  recovery. 
Population  modeling  studies  in  the  late 
1990s  (Caswell  et  ai,  1999;  Fujiwara 
and  Caswell,  2001)  indicated  that 
preventing  the  death  of  two  adult 
females  per  year  could  be  sufficient  to 
reverse  the  slow  decline  detected  in 
right  whale  population  trends  in  the 
1990s.  In  this  regard,  the  primary  cause 
of  the  species’  failure  to  recover  is 
believed  to  be  mortality  caused  by 
collisions  with  ships  and  entanglement 
in  commercial  fishing  gear  (Kraus,  1990; 
Knowlton  and  Kraus,  2001;  Moore  et  ai, 
2005;  NMFS,  2005;  MMC,  2006).  Since 
1970,  there  have  been  more  than  73 
confirmed  right  whale  deaths,  nearly 
half  of  which  (49  percent)  have  been 
attributed  to  ship  collisions  (29  deaths) 
or  entanglements  (7  deaths).  NOAA 
believes  the  actual  number  of  deaths  is 
almost  certainly  higher  than  those 
documented  as  some  deaths  likely  go 
undetected  or  unreported,  and  in  many 
cases  when  deaths  are  detected  or 
reported  it  is  not  possible  to  determine 
the  cause  of  death  from  recovered 
carcasses.  The  number  of  documented 
deaths  may  be  as  little  as  17  percent  of 
the  actual  number  of  deaths  (Kraus  et 
ai,  2005). 

The  number  of  human-caused  right 
whale  deaths  and  serious  injuries  may 
be  increasing.  Since  1990,  there  have 
been  more  than  50  confirmed  deaths,  56 
percent  of  which  have  been  attributed  to 
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ship  strikes  [22  deaths)  and 
entanglement  (6  deaths).  Between  2001 
and  2005,  the  minimum  estimate  of 
human-caused  mortality  and  serious 
injury  to  North  Atlantic  right  whales 
from  ship  strikes  and  fishery 
entanglements  averaged  3.2  per  year 
(Waring  et  al.,  2007).  This  included  nine 
known  right  whale  ship  strike  deaths 
between  1991  and  2001,  an  average  of 
1.8  per  year.  The  number  of  ship 
collisions  appears  to  be  related  to  an 
overlap  between  important  right  whale 
feeding,  calving,  and  migratory  habitat 
and  shipping  corridors  along  the  eastern 
United  States  and  Canada.  Most  right 
whales  that  died  as  a  result  of  ship 
collision  were  first  reported  dead  in  or 
near  major  shipping  channels  off  east 
cost  ports  between  Jacksonville,  Florida 
and  New  Brunswick,  Canada.  Based  on 
massive  injuries  found  on  whales  killed 
by  ships  (e.g.,  crushed  skulls,  severed 
tail  stocks,  and  deep,  broad  propeller 
wounds),  it  appears  that  a  large  majority 
of  right  whales  killed  by  vessels  are 
victims  of  collisions  with  large  ships. 
The  effect  of  vessel-related  deaths  on 
right  whale  recovery  is  especially 
significant  because  a  disproportionate 
number  of  ship  strike  victims  are  female 
right  whales.  Of  the  22  vessel-related 
deaths  for  which  the  sex  and  size  of  the 
animals  is  known,  80  percent  are 
females,  including  at  least  three  that 
were  killed  carrying  full-term  fetuses. 
The  reasons  for  this  are  not  clear,  but 
one  factor  may  be  that  pregnant  females 
and  females  with  nursing  calves  may 
spend  more  time  at  the  surface  where 
they  are  vulnerable  to  being  struck. 

For  the  North  Atlantic  right  whale 
population  to  recover,  vessel-related 
deaths  and  injuries  must  be  reduced. 
The  recently  revised  North  Atlantic 
Right  Whale  Recovery  Plan  (NMFS, 
2005)  ranks  steps  to  reduce  and 
eliminate  such  deaths  among  its  highest 
priorities,  and  indicates  that  developing 
and  implementing  an  effective  strategy 
to  address  this  threat  is  essential  to 
recovery  of  the  species. 

In  collaboration  with  other  agencies 
and  organizations,  NMFS  has 
undertaken  extensive  efforts  to 
encourage  voluntary  actions  by  vessel 
operators  to  reduce  the  risk  of  collisions 
between  ships  and  North  Atlantic  right 
whales.  In  part,  it  has  sought  to  limit 
vessel  approaches  to  right  whales, 
increase  awareness  of  east  coast 
mariners  about  the  vulnerability  of  right 
whales  to  ship  strikes,  and  provide 
mariners  with  real  time  right  whale 
sighting  locations.  To  reduce 
disturbance  and  collision  risks,  NMFS 
published  a  regulation  on  February  13, 
1997  (62  FR  6729),  prohibiting  all 
vessels  from  approaching  closer  than 


500  yards  (460  m)  to  any  right  whale.  To 
help  vessel  operators  avoid  whales  or 
take  other  appropriate  measures, 
extensive  aircraft  surveys  have  been 
undertaken  in  waters  off  the  U.S. 
southeast  coast  since  1993  and  off  the 
coa.st  of  New  England  since  1997,  to 
inform  mariners  via  yarious  notification 
programs  and  media  when  and  where 
right  whales  have  been  sighted.  The 
program  is  operated  in  conjunction 
with,  and  supported  by,  a  number  of 
other  organizations,  including  state  and 
Federal  agencies.  In  July  1999,  the  U.S. 
Coast  Guard  (USCG)  and  NMFS  jointly 
implemented  two  Mandatory  Ship 
Reporting  systems  (MSRS)  that  require 
all  vessels  300  gross  tons  and  greater 
that  enter  specified  right  whale  feeding 
and  calving  habitats  to  report  to  a  shore- 
based  station  for  information  on  right 
whale  protection.  Incoming  reports 
prompt  an  automated  return  message 
providing  right  whale  sighting  locations 
and  information  on  how  vessel/whale 
collisions  can  be  avoided.  Reporting 
vessels  also  must  provide  their  entry 
location,  destination,  and  ship  speed  to 
help  analyze  vessel  related  risks. 

To  raise  mariner  awareness  about 
right  whale  protection  needs,  NMFS 
also  regularly  updates  navigational  aids 
with  information  on  the  status  of  right 
whales,  times  and  areas  where  they 
occur,  threats  posed  by  ships, 
provisions  of  the  MSRS,  and  advice  on 
measures  mariners  can  take  to  reduce 
the  likelihood  of  hitting  right  whales. 
One  such  aid  is  the  U.S.  Coast  Pilot,  a 
set  of  regionally-specific  references  on 
marine  environmental  conditions, 
navigation  hazards,  and  regulations. 
Captains  of  commercial  vessels  1600 
gross  tons  and  above  are  required  to 
carry  the  Coast  Pilot  when  operating  in 
U.S.  waters.  Current  information  is  also 
provided  via  the  National  Geospatial- 
Intelligence  Agency’s  Notice  to 
Mariners,  and  the  United  Kingdom’s 
Admiralty  Publications,  both  of  which 
provide  guidance  for  mariners  traveling 
in  international  waters.  In  2005,  NMFS 
began  broadcasting  advisories  over 
NOAA  Weather  Radio  and  other  media 
urging  that  ships  limit  speeds  to  12 
knots  or  less  (subsequently  lowered  to 
10  knots  since  June  2006)  when  they  are 
in  areas  where  right  whales  had  been 
sighted.  Mariner  education  programs 
also  have  been  established  and  others 
are  under  development  by  a  coalition  of 
groups  and  individuals,  including  the 
Northeast  and  Southeast  Right  Whale 
Recovery  Plan  Implementation  Teams, 
to  help  train  and  educate  professional 
mariners  and  recreational  boaters  about 
right  whale  protection  needs. 

In  addition.  Federal  agencies  that 
conduct  ship  operations  along  the  U.S. 


east  coast  have  been  advised  to  modify 
their  vessel  operating  procedures  by 
posting  extra  lookouts  in  areas  where 
whales  may  occur,  limiting  transits 
through  such  areas,  and  training  ship 
crews  on  ways  to  detect,  identify,  and 
avoid  large  whales.  The  USCG  and  U.S. 
Navy  have  issued  speed  advisories  to 
their  respective  Atlantic  fleets,  and  in 
2005,  NMFS  contacted  all  relevant 
Federal  agencies  requesting  that  their 
vessels  proceed  at  12  knots  or  less  when 
in  right  whale  habitat  unless  other 
overriding  needs  (e.g.,  national  security 
or  rescue  mission)  would  be 
compromised.  The  USCG  and  Navy 
have  standing  orders  to  report  sightings 
or  collisions.  Although  the  NMFS  ship 
strike  database  reflects  a 
disproportionately  high  number  of  ship 
strikes  attributable  to  USCG  and  Navy 
vessels,  this  is  likely  due  to  the  high 
reporting  rate  by  those  agencies  relative 
to  other  mariners  and  vessels,  rather 
than  a  higher  incidence  of  right  whale 
ship  strikes  by  Federal  agency  vessels. 

Despite  measures  developed  and 
undertaken  by  agencies,  stakeholders, 
partners,  and  industry  to  date,  right 
whale  deaths  from  ship  strikes  continue 
and  voluntary  measures  appear  to  be 
insufficient.  For  example,  a  right  whale 
was  struck  by  a  vessel  off  Georgia  irT 
2005.  The  operator  was  aware  of  right 
whale  protection  needs  and 
immediately  contacted  the  USCG  and 
stood  by  the  whale  until  officials 
arrived.  He  was  unable,  however,  to 
detect  and  avoid  the  whale.  Given  the 
undiminished  occurrence  of  collisions 
with  right  whales,  NMFS  has  concluded 
that  existing  measures  are  insufficient  to 
reduce  the  likelihood  of  ship  strikes  and 
allow  the  species  to  recover. 
Accordingly,  NMFS  determined  that 
further  action  is  required,  and  that  a 
rule  to  limit  vessel  speeds  in  times  and 
areas  where  right  whales  are  most  likely 
to  occur  is  necessary.  This  rulemaking 
is  designed  to  significantly  reduce  the 
occurrence  and  severity  of  collisions 
with  North  Atlantic  right  whales  while 
minimizing  adverse  impacts  on  ship 
operations. 

NMFS  proposed  regulations  to  reduce 
the  threat  of  ship  strikes  in  an  Advanced 
Notice  of  Proposed  Rulemaking  (ANPR) 
(69  FR  30857;  1  June  2004)  and  a  Notice 
of  Proposed  Rulemaking  (NPRM)(71  FR 
36299;  26  June  2006).  As  part  of  the 
proposed  rulemaking,  NMFS  prepared 
and  circulated  a  Draft  Environmental 
Impact  Statement  (DEIS)  which 
provided  evaluations  for  a  range  of 
alternative  measures.  In  the  NPRM, 
NMFS  identified  speed  restrictions  of 
vessels  along  the  coastal  U.S.  Atlantic  as 
the  best  way  to  reduce  ship  strikes. 
Substantial  evidence  (Laist  et  al.,  2001; 
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Jensen  and  Silber,  2003;  Vanderlaan  and 
Taggart,  2007)  indicates  that  vessel 
speed  is  an  important  factor  affecting 
the  likelihood  and  lethality  of  whale/ 
vessel  collisions.  Therefore,  NMFS 
proposed  restricting  vessel  speed  at 
certain  times  and  in  certain  locations  to 
reduce  this  threat.  NMFS  requested 
public  comment  on  the  proposed 
regulations  and  provided  a  public 
comment  period  of  102  days  and 
sponsored  an  extended  series  of  public 
meetings.  Below,  we  summarize  the- 
comments  received,  responses  to  those 
comments,  and  changes  made  to  the 
proposed  regulations  in  light  of  the 
comments. 

In  addition  to  the  speed  restrictions 
identified  in  this  rulemaking,  NMFS 
and  other  agencies  are  taking  other 
steps,  as  described  in  the  ANPR  and 
NPRM,  to  reduce  the  likelihood  of  ship 
strikes.  Among  these  are  certain  routing 
measures.  In  November  2006,  NOAA 
established  a  set  of  recommended 
shipping  routes  in  key  right  whale 
aggregation  areas  in  Cape  Cod  Bay  and 
at  the  entrances  to  three  ports  in  Georgia 
and  Florida.  The  routes  are  expected  to 
reduce  the  co-occurrence  of  right  whales 
and  ships  in  those  areas.  Although  the 
identified  routes  are  now  voluntary, 
NMFS  intends  to  track  mariner  use  of 
the  routes  and  may  consider  making 
them  mandatory.  Information  on  those 
routes  can  be  found  at  http:// 
www.nmfs.noaa.gov/pr/shipstrike/.  In 
addition,  the  United  States  prepared 
and  submitted  to  the  International 
Maritime  Organization  (IMO)  a  proposal 
to  reconfigure  the  “Traffic  Separation 
Scheme”  (TSS)  that  services  Boston, 
Massachusetts.  The  realignment — 
involving  only  a  12  degree  shift  in  the 
northern  leg  and  narrowing  the  two 
traffic  lanes  by  approximately  1/2  mile 
each — is  expected  to  provide  a 
significant  reduction  in  ship  strike  risk 
to  right  whales  and  all  baleen  whale 
species  occurring  in  the  area,  with 
minimal  concurrent  impact  to  mariners 
using  the  TSS.  The  IMO  reviewed  and 
adopted  the  proposal,  and  the 
realignment  was  implemented  in  July 
2007.  These  routing  measures  are  not 
the  subject  of  this  rulemaking. 

Comments  on  the  Notice  of  Proposed 
Rulemaking  and  Responses 

NMFS  received  10,252  comments  on 
the  June  26,  2006,  NPRM  from 
governmental  entities,  individuals,  and 
organizations.  NMFS  received  these 
comments  in  the  form  of  electronic 
mail,  letters,  website  submissions, 
correspondence  from  action  campaigns 
(e-mail  and  U.S.  postal  mail),  and 
facsimile.  Of  those,  10,027  were  form 
letters  expressing  general  support  for 


the  proposed  regulations;  225  contained 
substantive  comments  on  specific 
measures  or  components  of  the 
proposed  rule.  All  comments  have  been 
compiled  and  posted  at  http:// 
www.nmfs.noaa.gov/pr/shipstrike.  In 
the  text  below,  NMFS  provides  a 
summary  of  the  comments, 
recommendations,  and  issues  raised  that 
directly  relate  to  the  measures  in  this 
rulemaking,  provides  responses  to  them, 
and  identifies  changes  to  the  proposed 
regulations. 

Comment  1:  A  number  of  commenters 
questioned  NMFS’s  data  on  the  size  and 
status  of  the  North  Atlantic  right  whale 
population,  its  growth  rate,  and/or 
whether  ship  collisions  are  a  major 
threat. 

Response:  NMFS  relies  on  the  best 
available  scientific  information  to  assess 
North  Atlantic  right  whale  abundance, 
status  and  threats.  Primarily,  this 
includes  Stock  Assessment  Reports 
(SAR)  required  by  the  Marine  Mammal 
Protection  Act  (MMPA),  and  the  peer 
reviewed  scientific  literature.  The  SAR 
for  North  Atlantic  right  whales  is 
updated  annually  and  reviewed  both 
internally  and  exterpally  by  teams  of 
scientists.  The  2007  SAR  for  North 
Atlantic  right  whales  (Waring  et  al., 
2007)  indicates  that  the  best  estimate  of 
minimum  population  size  for  the 
species  is  313  individually  recognized 
whales  known  to  be  alive  during  2002. 
Because  these  data  are  from 
identification -photographs  and  genetic 
samples  in  all  known  right  whale 
aggregation  areas  and  very  few  new 
adult  whales  have  been  added  since  the 
mid-1990s,  NMFS  believes  that  these 
records  represent  a  nearly  complete 
census  of  the  population.  Therefore, 
NMFS  concludes  that  they  provide  an 
accurate  representation  of  the 
population’'S  minimum  size. 

NMFS  also  considered  additional 
population  analyses  and  modeling 
exercises  that  were  conducted  and 
published  in  the  peer-reviewed 
literature  (e.g.,  Caswell  et  al.,  1999; 
Fujiwara  and  Caswell,  2001).  Those 
studies  cite  high  mortality  rates  in  the 
1980s  and  1990s  and  conclude  that  the 
population  began  to  decline  in  the  early 
1990s.  They  indicate  that  preventing  the 
death  of  even  one  adult  female  could 
significantly  affect  the  population’s 
trend.  A  2001  evaluation  by  the 
International  Whaling  Commission’s 
Scientific  Committee  (Best  et  al.,  2001) 
also  concluded  that  the  population  of 
North  Atlantic  right  whales  is  not  likely 
much  greater  than  300  individuals.  By 
every  measure  developed  in  the  field  of 
conservation  biology,  wild  animal 
populations  of  this  size  would  be 
considered  critically  endangered. 


With  regard  to  the  population’s 
growth  rate,  calf  production  has  been 
relatively  high  in  recent  years,  but  on  a 
longer  scale,  calf  production  is  erratic. 
Annual  calf  production  ranged  from  1  to 
31  and  averaged  11  calves  up  until 
2000,  but  totaled  31,  21,  19, 16.  28,  and 
19  from  2000/01  to  2005/06, 
respectively.  In  assessing  the  impact  of 
this  production  on  the  long-term 
viability  of  the  population,  it  is  essential 
that  calf  mortality  rates  also  be 
considered.  Documented  (others  may  go 
undetected)  calf  deaths  were:  two  in 
1993,  three  in  1996,  one  in  1997,  one  in 
1998,  four  in  2001,  and  two  in  2002;  this 
evidence  prompted  Kraus  et  al.  (2005) 
to  conclude  that  the  number  of  births 
still  is  not  sufficient  to  compensate  for 
the  number  of  adult  deaths  over  the  past 
two  decades.  As  indicated  above, 
observed  mortality,  as  based  on  peer- 
reviewed  statistical  procedures,  is 
almost  certainly  lower  than  the  actual 
mortality.  All  indications  are  that  the 
population  is  small,  growth  in  the  adult 
population  is  static  or  possibly 
declining,  and  despite  recent  increases 
in  reproduction  the  premature  deaths  of 
female  right  whales  due  to  ship 
collisions  have  significantly  impeded 
the  potential  population  recovery.  Of 
particular  significance  is  the  recent  loss 
of  breeding  females,  the  most  important 
demographic  component  of  the 
population. 

With  regard  to  threats  from  human 
activities,  the  two  principal  ones  are 
entanglement  with  fishing  gear  and  ship 
strikes.  From  1970  to  2005,  67  right 
whale  carcasses  have  been  found  (Best 
et  al.,  2001;  MMC,  2006).  This  is  only 
a  portion  of  the  actual  number  of  deaths 
because  the  detected  ft-action  is  less 
than  one-half  the  total  mortality 
assuming  a  static  population  of  300 
whales.  Of  these  67  dead  whales,  25 
died  as  a  result  of  collisions  with  ships, 
six  fi:om  entanglement  in  fishing  gear, 

17  were  fetuses  that  either  died  of 
unknown  causes  or  from  the  death  of  its 
mother,  and  for  the  remainder  the  cause 
of  death  could  not  be  determined  (Best 
et  al.,  2001;  Moore  et  al.,  2005;  MMC, 
2006).  Of  the  67  carcasses,  44  were 
recovered  between  1990  and  2005.  Of 
these,  18  deaths  resulted  ft-om  ship 
strikes,  five  from  entanglement,  nine 
were  perinatal,  and  in  12  cases  the 
cause  of  death  could  not  be  determined 
(MMC,  2006).  In  assessments  of  large 
whale  serious  injuries  and  deaths 
occurring  in  U.S.  east  coast.  Gulf  of 
Mexico,  and  Canadian  Maritime  waters. 
Nelson  et  al.  (2007)  and  Glass  et  al. 
(2008)  documented  a  minimum  of  an 
annual  average  rate  of  1.8  right  whales 
deaths  and  serious  injuries  from  2001- 
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2005,  and  2.4  from  2002-2006, 
respectively.  In  an  eight-week  period 
from  mid-November  2004  to  mid- 
January  2005,  four  dead  right  whales 
were  found,  including  one  that  was 
killed  by  a  ship  and  two  others  that  had 
wounds  from  previous  ship  collisions 
that  may  have  contributed  to  their 
deaths.  All  three  whales  hit  by  ships 
were  adult  females,  two  of  them 
carrying  full-term  fetuses;  another  adult 
female  with  a  full-term  fetus  was  killed 
by  a  ship  earlier  in  2004.  Thus,  the 
majority  of  the  deaths  were  caused  by 
human  activities,  and  of  these  the 
majority  were  from  ship  strikes.  All 
evidence  indicates  that  vessel  collisions 
represent  a  significant  cause  of 
mortality. 

As  a  result  of  low  population  size  for 
North  Atlantic  right  whales,  lack  of 
observed  population  growth,  and  deaths 
from  human  activities,  NMFS 
determined  in  2000,  and  each  year 
since,  that  the  North  Atlantic  right 
whale  population’s  “Potential  Biological 
Removal’’  (PBR) — defined  by  the  MMPA 
as  “the  maximum  number  of 
individuals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
Optimum  Sustainable  Population’’ — is 
zero.  That  is,  under  the  MMPA,  the 
population  can  sustain  no  deaths  or 
serious  injuries  due  to  human  causes  if 
its  recovery  is  to  be  assured. 

The  species  is  listed  as  Endangered  on 
the  Endangered  Species  Act’s  (ESA)  List 
of  Threatened  and  Endangered  Wildlife 
and  Plants,  and  as  Depleted  under  the 
MMPA.  Thus,  under  these  statutes,  it  is 
illegal  to  strike  a  right  whale  with  a 
ship. 

Nonetheless,  there  is  a-role  for 
rigorous  and  effective  measures  to 
minimize  the  risk  of  illegal  takings  of 
right  whales  resulting  from  ship 
collisions  and  to  promote  efforts  to 
conserve  and  recover  the  population. 

Comment  2:  Comments  relating  to 
vessel  speed  restrictions  fell  into  several 
categories:  (A)  Some  indicated  that  it  ■ 
was  not  clear  that  speed  restrictions 
would  reduce  the  threat  of  ship  strikes 
to  North  Atlantic  right  whales  and 
indicated  that  NMFS’s  evidence  and 
justification  for  proposing  vessel  speed 
restrictions  was  not  adequate;  (B)  some 
indicated  that  a  large  vessel  would  lose 
adequate  steerage  at  certain  minimum 
speeds  (see  “Vessel  maneuverability,” 
below);  (C)  some  indicated  that  speed 
restrictions  would  result  in  an  undue 
economic  burden  to  segments  of  the 
maritime  industry  (see  “Potential 
economic  impact”  below);  and  (D)  some 
supported  speed  restrictions  as  an 
important  conservation  measure  and 


encouraged  NMFS  to  require  vessel 
speed  of  10  knots  in  regulated  areas. 
Although  NMFS  requested  specific 
comments  with  regard  to  speed 
restrictions  of  12  and  14  knots,  few  were 
received.  Some  shipping  companies  or 
trade  associations  indicated  they 
preferred  14  knots  over  10  knots  as  a 
way  to  reduce  the  economic  burden  of 
a  10-knot  speed  restriction.  NMFS  also 
received  comments  indicating  that 
records  of  speeds  of  vessels  involved  in 
ship  strikes  are  the  same  speeds  at 
which  vessels  normally  travel,  and  that 
collision  records  therefore  are  merely  a 
reflection  of  speed  that  the  population 
of  ocean-going  vessels  tend  to  travel. 
Some  commenters  expressed  a  belief 
that  fast  moving  vessels  would  emit 
more  noise  than  vessels  under  speed 
restrictions,  thereby  alerting  whales  in 
the  path.  Several  commenters  suggested 
that  the  likelihood  of  a  serious  injury  to 
a  whale  is  a  function  more  of  vessel 
mass,  rather  than  vessel  speed,  and  that 
a  large  vessel  hitting  a  whale  at  any 
speed  could  cause  serious  injury. 

Response:  (A)  Evidence  and 
Justification:  NMFS  examined  the  best 
available  scientific  information  in 
determining  that  the  use  of  speed 
restrictions  would  be  an  effective  means 
to  reduce  the  likelihood  and  severity  of 
ship  strikes,  and  has  set  the  limit  for  the 
restrictions  based  upon  this  evidence. 
Based  on  inventories  of  all  known 
collisions  between  ships  and  large 
whale  species,  including  right  whales 
(Knowlton  and  Kraus,  2001;  Laist  et  al., 
2001;  Jensen  and  Silber,  2003), 
Vanderlaan  and  Taggart  (2007) 
examined  all  records  for  which  ship 
speed  at  the  time  of  impact  was  known. 
Based  on  their  analysis,  these  authors 
concluded  that  the  probability  of  a 
collision  causing  a  whale’s  death 
increased  rapidly  and  in  a  non-linear 
manner  as  vessel  speed  increased.  They 
found  that  between  the  speeds  of  9  and 
20  knots,  the  probability  of  collision 
causing  a  whale’s  death  rose  from  20  to 
100  percent,  respectively.  The  greatest 
increase  occurred  between  the  speeds  of 
10  and  14  knots.  They  determined  that 
the  probability  of  death  occurring  from 
a  collision  was  approximately  35-40 
percent  at  10  knots,  45-60  percent  at  12 
knots,  and  60-80  percent  at  14  knots 
(Vanderlaan  and  Taggart,  2007).  This 
analysis  did  not  control  for  ship  size.  In 
an  independent  analysis  using  64 
records  of  ship  strikes  in  which  vessel 
speed  was  known.  Pace  and  Silber 
(2005)  tested  speed  as  a  predictor  of  the 
probability  of  a  whale  death  or  serious 
injury.  They  found  strong  evidence  that 
the  probability  of  death  or  serious  injury 
increased  rapidly  with  increasing  vessel 


speed.  Specifically,  the  predicted 
probability  of  serious  injury  or  death 
increased  from  45  percent  to  75  percent 
as  vessel  speed  increased  from  10  to  14 
knots,  and  exceeded  90  percent  at  17 
knots. 

In  a  compilation  of  ship  .strikes  of  all 
large  whale  species  that  assessed  ship 
speed  as  a  factor  in  ship  strikes,  Laist  et 
al.  (2001)  concluded  that  a  direct 
relationship  existed  between  the 
occurrence  of  a  whale  strike  and  the 
speed  of  the  vessel.  These  authors 
indicated  that  most  deaths  occurred 
when  a  vessel  was  traveling  at  speeds  of 
14  knots  or  greater  and  that,  as  speeds 
declined  below  14  knots,  whales 
apparently  had  a  greater  opportunity  to 
avoid  oncoming  vessels.  Adding  to  the 
Laist  et  al.  (2001)  study,  Jensen  and 
Silber  (2003)  compiled  292  records  of 
known  or  probable  ship  strikes  of  all 
large  whale  species  from  1975  to  2002. 
Vessel  speed  at  the  time  of  the  collision 
was  reported  for  58  of  those  cases. 
Operating  speeds  of  vessels  that  struck 
various  species  of  large  whales  ranged 
from  2-51  knots  with  an  average  speed 
of  18.1  knots.  A  large  majority  (85.5 
percent)  of  these  strikes  occurred  at 
vessel  speeds  of  10  knots  or  greater. 

With  regard  to  right  whales 
specifically,  the  speeds  of  vessels  were 
known  with  a  high  degree  of  certainty 
in  two  cases;  in  three  other  cases 
possibly  involving  right  whales  vessel 
speeds  are  also  known.  A  juvenile  right 
whale  was  killed  on  January  5,  1993,  in 
waters  off  north  Florida  by  an  82-ft 
(24.9-m)  vessel  operating  at  15  knots.  In 
waters  off  Cumberland  Island,  Georgia 
in  March  2005,  a  43-ft  (13.1-m)  vessel 
struck  a  right  whale  and  severely 
injured  the  animal  by  nearly  completely 
severing  one  lobe  of  its  tail  flukes.  The 
boat  was  traveling  at  20  knots  and  based 
on  the  whale’s  poor  condition  when  last 
seen  in  summer  2005,  it  is  presumed 
that  the  whale  died.  In  winter  1972-73, 
a  bulbous  bow  container  ship  traveling 
at  21-23  knots  east  of  Boston, 
Massachusetts  collided  with  and  killed 
an  unidentified  whale  thought  possibly 
to  have  been  a  right  whale  (Laist  et  al., 
2001).  A  whale  calf,  also  possibly  a  right 
whale,  was  killed  on  July  6, 1991,  off 
Delaware  Bay  by  a  ship  traveling  at  22 
knots. 

In  November  2004,  a  Federal  vessel 
traveling  21  knots  outside  the  mouth  of 
the  Chesapeake  Bay  reported  hitting  a 
whale.  A  severely  injured  right  whale  in 
the  area  of  the  collision  was  reported  a 
few  hours  later  and,  although  not  linked 
definitively  to  the  strike,  a  dead  adult 
right  whale  with  massive  injuries 
washed  ashore  in  northern  North 
Carolina  about  a  week  later. 
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Not  all  ship  strikes  are  detected  or 
documented.  The  right  whale  records 
identified  above  are  only  those  in  which 
the  species,  vessel  speed,  and  fate  of  the 
animal  were  known.  Records  of  vessel 
collisions  with  large  whales  are 
numerous,  involve  a  number  of  species, 
variety  of  vessel  types,  and  occur  in 
various  geographic  locations  (Jensen 
and  Silber,  2003;  Van  Waerebeek  and 
Leaper,  2008).  For  example,  Van 
Waerebeek  and  Leaper  (2008)  recently 
identified  763  such  records,  worldwide. 
As  noted  above,  for  North  Atlantic  right 
whales  alone,  Nelson  et  al.  (2007) 
determined  that  there  were  an  average 
of  1.8  known  right  whale  ship  strike 
deaths  and  serious  injuries  per  year  in 
U.S.  eastern  seaboard,  adjacent 
Canadian  Maritimes,  and  Gulf  of  Mexico 
waters  between  1999  and  2005.  Glass  et 
al.  (2008)  documented  an  average  of  2.4 
per  year  for  the  same  waters  in  the  years 
2002  to  2006.  In  a  separate  analysis, 
Vanderlaan  and  Taggart  (2007) 
concluded  that  right  whales  are  far  more 
vulnerable,  per  capita,  to  ship  strikes 
than  other  large  whale  species. 

Effects  of  vessel  speed  on  collision 
risks  also  have  been  studied  using 
computer  simulation  models  to  assess 
hydrodynamic  forces  vessels  have  on  a 
large  whale  (Knowlton  et  al.,  1995; 
Knowlton  et  al.,  1998).  These  studies 
found  that,  in  certain  instances, 
hydrodynamic  forces  around  a  vessel 
can  act  to  pull  a  whale  toward  a  ship. 
These  forces  increase  with  increasing 
speed  and  thus  a  whale’s  ability  to 
avoid  a  ship  in  close  quarters  may  be 
reduced  with  increasing  vessel  speed. 
Related  studies  by  Clyne  (1999)  found 
that  the  number  of  simulated  strikes 
with  passing  ships  decreased  with 
increasing  vessel  speeds,  but  that  the 
number  of  strikes  that  occurred  in  the 
bow  region  increased  with  increasing 
vessel  speeds. 

In  measuring  the  forces  involved  in 
whale/ship  collisions  using  whale  and 
ship  models  in  a  tow  tank,  Slutsky 
(2007)  determined  that  the  magnitude  of 
forces  exerted  on  the  whale  increased 
linearly  as  vessel  speed  increased. 

In  a  modeling  study  using  data  from 
actual  observed  encounters  of  right 
whales  with  vessels,  Kite-Powell  et  al. 
(2007)  determined  that  more  than  half  of 
right  whales  located  in  or  swimming 
into  the  path  of  an  oncoming  ship 
traveling  at  15  knots  or  greater  are  likely 
to  be  struck  even  if  the  whale  takes 
evasive  action.  However,  the  strike  risk 
posed  by  a  conventional  ship  moving  20 
to  25  knots  could  be  reduced  by  30 
percent  by  slowing  to  12  or  13  knots, 
and  by  40  percent  at  10  knots,  due  to  the 
whales’  increased  ability  to  detect  and 
avoid  approaching  vessels. 


Campbell-Malone  (2007)  examined 
the  bio-mechanical  properties  of  right 
whale  mandibles  as  related  to  blunt 
force  trauma  inflicted  by  a  vessel.  Giting 
Kite-Powell  et  al.  (2007),  Campbell- 
Malone  (2007)  indicated  that  there  are 
compound  (both  behavioral  and  force  of 
impact)  benefits  to  implementing  speed 
restrictions,  and  concluded  that  both 
studies  predict  a  reduction  of  right 
whale  deaths  as  a  result  of  vessel  speed 
limits  in  right  whale  habitat. 

With  regard  to  the  comment  that 
whales  are  more  likely  to  move  away 
from  vessels  traveling  fast  because  they 
are  emitting  more  noise  than  slower 
ships,  Nowacek  et  al.  (2003)  used  a 
multi-sensor  acoustic  recording  tag  to 
measure  the  responses  of  right  whales  to 
passing  ships  and  found  that  right 
whales  showed  little  or  no  response  to 
playback  sounds  of  approaching  vessels 
or  actual  vessels,  regcU'dless  of  vessel 
speed. 

With  regard  to  comments  that  serious 
injury  to  a  whale  is  a  function  more  of 
vessel  mass,  rather  than  vessel  speed, 
and  that  a  large  vessel  hitting  a  whale 
at  any  speed  could  cause  serious  injury, 
NMFS  believes  that  the  analysis 
conducted  by  Vanderlaan  and  Taggart 
(2007)  indicates  that  the  force  striking  a 
whale  is  likely  more  a  function  of  vessel 
speed  and  mass  of  the  whale,  rather 
than  vessel  mass.  In  an  analysis  of 
vessel  mass  versus  vessel  speed  and  the 
likelihood  and  severity  of  injury  to 
manatees,  Calleson  and  Frohlich  (2007) 
concluded  that  vessel  speed,  not  mass, 
was  the  most  critical  factor.  They 
calculated,  for  example,  that  a  doubling 
of  the  speed  of  a  vessel  would 
quadruple  the  amount  of  impact  energy 
to  the  manatee,  while  quadrupling  the 
speed  would  increase  the  amount  of 
energy  by  a  factor  of  16. 

With  regard  to  the  comment  that  the 
records  of  vessel  speeds  at  which  ship 
strikes  occur  are  a  reflection  of  the 
speeds  vessels  travel  generally.  Pace  and 
Silber  (2005)  compared  the  distribution 
of  speeds  at  which  known  ship  strikes 
occurred  with  the  distribution  of  speeds 
of  ships  reporting  into  the  Mandatory 
Ship  Reporting  systems,  which  they 
considered  representative  of  speeds  that 
ships  travel  in  general.  The  authors 
found  that  these  two  distributions  were 
significantly  different,  suggesting  that 
^  ship  strikes  involved  vessels  that  were 
traveling  faster  than  vessels  tended  to 
travel  overall. 

Finally,  NMFS  is  not  aware  of  any 
data  or  studies  that  would  contradict 
those  cited  above.  No  data,  studies,  or 
analyses  were  provided  in  the  public 
comments  demonstrating  either  that 
high  vessel  speeds  would  reduce  the 
threat  of  ship  collisions  with  right 


whales  or  that  slow  speeds  would  not 
reduce  the  likelihood  or  severity  of  a 
strike. 

Vessel  speed  restrictions  have  been 
used  in  efforts  to  protect  endangered 
marine  species  other  than  right  whales. 
For  example,  such  restrictions  have 
been  used  by  the  U.S.  Fish  and  Wildlife 
Service  to  reduce  watercraft  collisions 
with  manatees.  In  an  analysis  of  the 
effectiveness  of  one  such  program,  Laist 
and  Shaw  (2006)  concluded  that 
manatee  deaths  were  substantially 
reduced  after  slow  speed  restrictions 
were  imposed  throughout  a  Florida 
waterway  that  had  been  one  of  the 
deadliest  areas  in  the  state  for  watercraft 
related  manatee  deaths.  Whereas 
watercraft-related  manatee  deaths  had 
averaged  2.34  per  year  in  the  42  months 
before  the  measures  went  into  effect  in 
June  2002,  they  were  reduced  to  0.29 
per  year  in  the  42  months  after  they 
went  into  effect. 

Vessel  speed  restrictions  have  also 
been  established  to  protect  other 
endangered  large  whale  species.  The 
National  Park  Service  adopted 
regulations  implementing  a  13-knot 
speed  limit  for  vessels  in  Glacier  Bay 
National  Park  and  Monument,  Alaska, 
to  reduce  the  likelihood  of  hitting 
humpback  whales  (National  Park 
Service,  2003).  Analyses  of  its 
effectiveness  are  not  yet  available. 
However,  owners  of  a  cruise  ship  that 
killed  a  humpback  whale  in  Glacier  Bay 
while  exceeding  the  speed  limit  agreed 
to  pay  a  substantial  fine  for  exceeding 
the  speed  limit  there. 

In  an  experiment  to  determine  the 
effects  of  vessel  speed  and  the  incidence 
of  collisions  involving  marine  turtles. 
Hazel  et  al.  (2007)  determined  that 
vessel  speed  was  a  significant  factor  in 
the  likelihood  of  a  strike  and  concluded 
that  mandatory  vessel  speed  restrictions 
were  necessary  to  reduce  the  risk  of 
strikes  to  sea  turtles. 

As  a  result  of  a  number  of  ship  strike 
deaths  of  blue  whales  in  waters  off 
southern  California,  vessel  speed 
advisories  of  10  knots  or  less  were 
provided  by  the  USCG,  in  collaboration 
with  NMFS  and  the  Channel  Islands 
National  Marine  Sanctuary,  within  20 
nm  of  the  entrances  to  the  ports  of  Los 
Angeles  and  Long  Beach. 

msewhere,  Panigada  et  al.  (2006) 
concluded  that  vessel  speed  restrictions 
and  the  re-location  of  vessel  routes  in 
high  cetacean  density  areas  would 
reduce  the  likelihood  of  ship  strikes  of 
fin  whales  in  the  Mediterranean  Sea. 

Based  on  the  analysis  indicating  the 
conservation  value  of  reduced  vessel 
speeds  and  after  considering  concerns 
and  information  submitted  in  response 
to  the  ANPR  and  NPRM,  NMFS  has 
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determined  that  a  10-knot  speed 
restriction  would  significantly  reduce 
the  risk  of  serious  or  lethal  collisions  for 
right  whales  in  areas  where  such  speed 
restrictions  would  apply,  also  reducing 
potential  economic  hardship  on  the 
maritime  industry.  Therefore,  NMFS  has 
concluded,  based  on  the  best  available 
scientific  evidence,  that  a  maximum 
speed  of  10  knots,  as  measured  as 
“speed  over  ground”,  in  times  and 
locations  specified  below,  is  the  most 
effective  and  practical  approach  to 
reducing  the  threat  of  ship  strikes  to 
right  whales.  Ten  knots  therefore  is  the 
speed  required  by  these  regulations. 

(B)  A  number  of  comments  were 
received  indicating  that  large  vessels 
lose  steerage  at  low  speeds,  and  that 
navigational  safety  was  at  risk  at  speeds 
of  10  knots  or  less  in  adverse  wind  or 
sea  conditions  and  given  the 
characteristics  of  the  vessel.  Comments 
from  pilots  indicated  that  adequate 
maneuverability  was  particularly 
important  when  negotiating  a  port 
entrance  or  channel. 

Response:  NMFS  believes  that,  based 
on  conversations  with  mariners  and 
application  of  speed  restrictions  in  other 
contexts,  except  in  severe  conditions, 
most  ocean-going  vessels  maintain 
adequate  steerage  at  speeds  of  10  knots 
or  less.  For  example,  NMFS  points  out 
that,  as  a  result  of  consultations  under 
the  Endangered  Species  Act  and  the 
National  Marine  Sanctuaries  Act,  the 
Maritime  Administration  (MARAD)  now 
requires,  as  a  condition  of  a  Federal 
Deepwater  Port  license,  that  carriers  of 
liquefied  natural  gas  (LNG)  traveling  to 
deepwater  ports  off  Boston  proceed  at 
speeds  of  10  knots  or  less  when  right 
whales  are  detected  in  the  area  (NMFS, 
2007a;  NMFS,  2007b).  Thus  an 
important  segment  of  the  maritime 
industry  has  agreed  to  abide  by  a  10- 
knot  speed  restriction  to  protect 
endangered  marine  mammals,  and 
navigational  safety  with  regard  to 
maneuverability  at  that  speed  was  not 
raised  as  an  issue  during  those 
consultations. 

The  USCG  also  has  established 
similar  speed  limits  in  some  river  and 
port  entrances  ranging  from  5-10  knots, 
for  purposes  other  than  wildlife 
conservation,  primarily  to  enhance 
national  security  (e.g.,  6p  FR  53712;  67 
FR  41337;  68  FR  2201).  For  example,  in 
one  rule  (66  FR  53712)  the  USCG 
required  vessels  300  gross  tons  or 
greater  to  travel  at  eight  knots  or  less 
near  Naval  Station  Norfolk.  Based  on 
comments  that  speeds  of  eight  knots 
might  adversely  affect  large  vessel 
maneuverability,  the  USGG  increased 
the  limit  to  10  knots  (68  FR  35173). 


In  another  example,  the  ports  of  Los 
Angeles  and  Long  Beach,  two  of  the 
largest  ports  in  the  country,  ask  that 
vessels  voluntarily  reduce  speed  to  12 
knots  within  20  nm  (37  km)  of  the  bay 
to  reduce  particulate  matter  emissions. 
Those  ports  are  considering  tariff-based 
incentives  and  have  developed  a  plan  to 
make  the  speed  reductions  mandatory. 
Also,  in  many  locations,  state  pilots 
require  that  vessels  approaching  ports 
slow  to  speeds  of  5  to  10  knots  to  allow 
port  pilots  to  embark  and  disembark 
vessels.  Finally,  in  June  2007,  the 
Government  of  the  Hong  Kong  Special 
Administrative  Region  implemented 
vessel  speed  restrictions  of  5  knots, 
applying  to  all  vessels,  in  numerous 
ports  and  port  entrances  throughout 
most  of  Hong  Kong  harbor  and 
neighboring  waters  to  enhance 
navigational  and  human  safety  (Hong 
Kong  Special  Administrative  Region, 
2007).  NMFS  is  not  aware  of  reports  of 
increased  hazard  or  vessels  losing 
maneuverability  at  the  speeds  at  the 
locations  and  regions  identified  above. 

Further,  NMFS  is  not  aware  of  reports 
of  increased  hazard  or  loss  of  vessel 
maneuverability  in  any  of  the  cases 
indicated  above  (i.e.,  the  waters  of 
southern  California,  LNG  carriers  in 
waters  off  New  England,  Hong  Kong 
harbor,  or  Glacier  Bay,  Alaska)  in  which 
mandatory  or  voluntary  vessel  speed 
limits  were  imposed. 

Nevertheless,  NMFS  is  concerned 
about  human  and  navigational  safety, 
especially  when  severe  conditions  exist. 
Therefore,  in  response  to  comments, 
NMFS  is  establishing  the  following 
exception  to  speed  restrictions  being 
established  in  this  rule:  A  vessel  may 
operate  at  a  speed  necessary  to  maintain 
safe  maneuvering  instead  of  the 
required  ten  knots  only  if  justified 
because  the  vessel  is  in  an  area  where 
oceanographic,  hydrographic  and/or 
meteorological  conditions  severely 
restrict  the  maneuverability  of  the  vessel 
and  the  need  to  operate  at  such  speed 
is  confirmed  by  the  pilot  on  board  or, 
when  a  vessel  is  not  carrying  a  pilot,  the 
master  of  the  vessel.  If  a  deviation  from 
the  ten-knot  speed  limit  is  necessary, 
the  reasons  for  the  deviation,  the  speed 
at  which  the  vessel  is  operated,  the  area, 
and  the  time  and  duration  of  such 
deviation  shall  be  entered  into  the 
logbook  of  the  vessel.  The  master  of  the 
vessel  shall  attest  to  the  accuracy  of  the 
logbook  entry  by  signing  and  dating  it. 

(C)  A  number  of  comments  were 
received  regarding  the  potential 
economic  impacts  to  commercial  vessel 
operators  arising  from  the  proposed 
regulations. 

Response:  Economic  impacts  are 
addressed  in  the  Final  Environmental 


Impact  Statement,  Regulatory  Impact 
Review,  and  Regulatory  Flexibility  Act 
analysis,  below. 

(D)  NMFS  received  a  number  of 
comments  on  the  timing  and  boundaries 
of  the  seasonal  management  areas 
(SMAs).  Many  were  supportive  of  the 
sizes  and  dates  of  the  areas  as  being 
appropriately  protective  of  right  whales. 
Some  provided  specific 
recommendations  about  modifying 
(either  enlarging  or  diminishing)  the 
size  of  the  areas  or  length  of  time  in 
which  the  restrictions  applied.  Some 
comments  questioned  NMFS’s  decision 
to  use  the  upper  boundary  of  the  radii 
around  key  mid-Atlantic  ports  described 
in  the  ANPR  (the  ANPR  suggested  a 
range  of  25-30  nm  (46.3-55.6  km);  the 
NPRM  proposed  30  nm  (55.6  km)). 

Some  comments  dealt  with  economic 
impact  of  SMAs,  contending  that 
sufficient  right  whale  sighting  data  were 
lacking  or  economic  impacts  were  too 
great. 

Response:  Economic  impacts  resulting 
from  modifications  contained  in  this 
final  rule  relative  to  the  proposed  rule 
are  described  in  the  Regulatory 
Flexibility  Act  analysis,  below.  With 
regard  to  comments  specific  fo  the  times 
and  boundaries  of  SMAs,  NMFS 
provides  responses  here. 

In  its  NPRM,  NMFS  proposed  to 
require  vessel  speed  restrictions  in 
certain  times  and  areas  along  the  U.S. 
eastern  seaboard.  NMFS  divided  waters 
off  the  east  coast  into  three  regions: 
Southeast  U.S.  coast  (south  of  St. 
Augustine,  Florida  to  north  of 
Brunswick,  Georgia),  U.S.  mid-Atlantic 
coast  (generally,  from  slightly  north  of 
Brunswick,  Georgia  to,  and  including, 
Rhode  Island),  and  northeast  U.S.  coast 
(north  of  Rhode  Island),  based  on 
differences  in  right  whale  distribution 
and  behavior,  oceanographic  conditions, 
and  ship  traffic  patterns.  The  timing, 
duration,  and  geographic  extent  of  the 
speed  restrictions  were  tightly 
constricted  to  reflect  right  whale 
movement,  distribution,  and  aggregation 
patterns  to  minimize  potential  impacts 
to  ship  operations. 

In  light  of  the  comments  received, 
NMFS  reviewed  data  on  the  timing  and 
locations  of  right  whale  occurrence.  An 
analysis  of  sightings  data  from  1972 
through  2000  from  the  South  Carolina/ 
Georgia  border  to  Connecticut  (n  =  290) 
indicated  that  approximately  83  percent 
of  all  right  whale  sightings  occurred 
within  20  nm  (37  km)  of  the  coast,  and 
approximately  90  percent  of  all  right 
whale  sightings  occurred  within  30  nm 
(55.6  km)  of  the  coast. 

After  weighing  the  proposed  speed 
limit  areas  relative  to  the  economic 
impacts  on  elements  of  the  shipping 
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industry,  NMFS  has  made  a  number  of 
changes  to  the  locations  of  the  SMAs 
relative  to  the  proposed  rule,  which  are 
described  below.  However,  following 
the  issuance  of  these  regulations,  NMFS 
will  continue  to  monitor  right  whale 
sighting  locations  relative  to  these 
boundaries  and  may  modify  them,  as 
appropriate,  if  changes  are  warranted 
based  on  shifts  in  right  whale 
occurrence  or  additional  analysis. 

(1)  Southeast  United  States  (SEUS) 
Operational  Measure:  In  considering  the 
comments  and  in  reviewing  sighting 
data  regarding  the  key  calving/nursery 
area  in  waters  off  Georgia  and  Florida, 
NMFS  has  decided  not  to  modify  the 
dates  nor  the  boundaries  in  which  the 
vessel  speed  restrictions  apply. 
Therefore,  speed  restrictions  of  10  knots 
or  less,  over  ground,  will  apply  from 
November  15  to  April  15  each  year  in 
an  area  bounded  by  the  following: 
Beginning  at  31°27'00.0"  N-080°51'36.0" 
W;  thence  west  to  charted  mean  high 
water  line  then  south  along  charted 
mean  high  water  line  and  inshore  limits 
of  COLREGS  limit  to  a  latitude  of 
29°45'00.0"  N;  thence  east  to  29°45'00.0" 
N-080°51'36.0"  W;  thence  back  to 
starting  point  (Fig.  1). 

(2)  Mid-Atlantic  Region  of  the  U.S. 
(MAUS)  Operational  Measure:  This  area 
is  used  by  right  whales,  particularly 
pregnant  females  and  females  with 
calves,  migrating  to  and  from  calving/ 
nursery  areas  in  the  SEUS  and  feeding 
grounds  off  the  northeastern  U.S.  coast 
and  Canada.  In  the  NPRM,  NMFS 
proposed  vessel  speed  restrictions 
within  half-circles  seaward  of  seven  key 
ports  or  port  entrances. 

Commenters  contended  that  the 
economic  impact  of  the  SMAs  was  too 
great  without  a  concurrent  and  equal 
conservation  benefit.  NMFS  has 
reviewed  right  whale  sighting  data  and, 
as  a  result,  has  decided  not  to  change 
the  seasonality  and  duration  of  when 
measures  apply  in  this  region. 

Therefore,  vessel  speed  restrictions  of 
10  knots  or  less,  over  ground,  will  apply 
November  1  through  April  30  each  year. 

Based  on  comments  and  a  review  of 
sighting  data,  which  includes  recurring 
right  whale  sightings  between  these 
ports,  NMFS  has  decided  to  modify  the 
size  and  boundaries  of  the  SMAs  in  the 
MAUS.  NMFS  makes  this  change  to 
reduce  the  economic  burden  on 
regulated  entities  while  maintaining  the 
majority  of  the  conservation  benefits  of 
the  SMA.  The  southern  portion  of  the 
MAUS  is  modified  to  include  a 
continuous  SMA  extending  20  nm  (37 
km)  from  shore  (rather  than  30  nm  (55.6 
km)  half-circles)  from  Wilmington, 
North  Carolina,  south  toward 
Brunswick,  Georgia  (Fig.  2).  Two 


stretches  along  the  South  Carolina 
coastline  will  now  be  included  in  a 
continuous  SMA.  With  the  new  20-nm 
restriction  zones  in  the  MAUS,  the 
weighted  average  coast-wide  time 
burden  per  vessel  arrival  would  be  53 
minutes  compared  to  73  minutes  in  the 
proposed  rule  with  the  30-nm  zones.  By 
changing  the  speed  restriction  zones  in 
the  MAUS,  the  transit  times  through  the 
20-nm  speed  restriction  zones  dropped 
by  18  to  28  minutes  (weighted  average, 
depending  on  port)  relative  to  the  30-nm 
restriction  zones.  Therefore,  a  10-knot 
over-ground  speed  restriction  will  apply 
from  November  1  through  April  30  each 
year  in  the  area  bounded  by  the 
following:  33°56'42.0"  N-077°31'30.0" 
W;  thence  along  a  NW  bearing  of 
313.26°  True  to  charted  mean  high 
water  line  then  south  along  mean  high 
water  line  and  inshore  limits  of 
COLREGS  limit  to  a  latitude  of 
31°27'00.0"  N;  thence  east  to  31°27'00.0" 
N-080°51'36.0"  W;  thence  to  31°50'00.0" 
N-080°33'12.0"  W;  thence  to  32°59'06.0" 
N-078°50'18.0"  W;  thence  to  33°28'24.0" 
N-078°32'30.0"  W;  thence  to  33°36'30.0" 
N-077°47'06.0"  W;  thence  back  to 
starting  point. 

As  to  the  remainder  of  the  SMAs  in 
this  region,  the  ten-knot  speed 
restrictions  will  be  in  effect  around  each 
of  the  port  or  bay  entrances  identified 
below  and  the  designated  area  around 
Block  Island  Sound.  The  areas  are 
defined  as  the  waters  within  a  20-nm 
(37-km)  area  (rather  than  the  proposed 
30-nm  (55.6-km))  with  an  epicenter 
located  at  the  midpoint  of  the  COLREG 
demarcation  line  crossing  the  entry  into 
the  following  designated  ports  or  bays 
(Fig.  2): 

(A)  Ports  of  New  York/New  Jersey: 
40°29'42.2"  N-073°55'57.6"  W; 

(B)  Delaware  Bay  (Ports  of 
Philadelphia  and  Wilmington): 
38°52'27.4"  N-075°01'32.1"  W; 

(C)  Entrance  to  the  Chesapeake  Bay 
(Ports  of  Hampton  Roads  and 
Baltimore):  37°00'36.9"  N-075°57'50.5" 
W;  and 

(D)  Ports  of  Morehead  City  and 
Beaufort,  NC:  34°41'32.0"  N- 
076°40'08.3"  W;  and 

At  Block  Island  Sound,  in  the  area 
bounded  by  the  following  coordinates: 
Beginning  at  40°51'53.7"  N-70°36'44.9" 
W;  thence  to  41°20'14.1''  N-70°49'44.1" 
W;  thence  to  41°04'16.7"  N-71°51'21.0" 
W;  thence  to  40°35'56.5"  N-71°38'25.1" 
W;  thence  back  to  starting  point  (Fig.  2). 

(3)  Northeast  United  States  (NEUS): 
Waters  off  New  England,  the  NEUS 
(defined  here  as  north  of  Rhode  Island), 
are  important  foraging  and  socializing 
areas  for  right  whales.  Whales  occupy 
and  forage  in  four  distinct  areas:  Cape 
Cod  Bay:  the  area  off  Race  Point  (at  the 


northern  end  of  Cape  Cod);  the  Great 
South  Channel  (extending  south  and 
east  of  Cape  Cod);  and  the  northern  Gulf 
of  Maine. 

NMFS  received  comments  about  the 
duration  and  boundaries  of  seasonally 
managed  areas  in  this  region.  In 
considering  the  comments  and 
reviewing  sighting  data  in  this  area, 
NMFS  has  decided  not  to  alter  the 
boundaries  and  times  identified  in  the 
proposed  rule.  Therefore,  restrictions 
will  apply  as  follows. 

(a)  Cape  Cod  Bay  Operational 
Measures:  Vessel  speed  restrictions  will 
apply  from  January  1  to  May  15  each 
year  throughout  all  of  Cape  Cod  Bay,  in 
an  area  beginning  at  42°04'56.5"  N- 
070°12'00.0"  W;  thence  north  to 
42°12'00.0"  N-070°12'00.0"  W;  thence 
due  west  to  charted  mean  high  water 
line;  thence  along  charted  mean  high 
water  within  Cape  Cod  Bay  back  to 
beginning  point.  (Fig.  3). 

(b)  Off  Race  Point:  In  the  area  defined 
as  “Off  Race  Point”,  vessel  speed 
restrictions  will  be  in  effect  from  March 
1  to  April  30  each  year  in  a  box 
approximately  50  nm  (92.6  km)  by  50 
nm  (92.6  km)  to  the  north  and  east  of 
Cape  Cod,  MA  (Fig.  3).  The  area  consists 
of  all  waters  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  (Fig.  3);  42°30'00.0''  N- 
069°45'00.0"  W;  thence  to  42°30'00.0" 
N-070°30'00.0"  W;  thence  to  42°12'00.0" 
N-070°30'00.0"  W;  thence  to  42°12'00.0" 
N-070°12'00.0"  W;  thence  to  42°04'56.5" 
N-070°12'00.0"  W;  thence  along  charted 
mean  high  water  line  and  inshore  limits 
of  COLREGS  limit  to  a  latitude  of 
41°40'00.0"  N;  thence  due  east  to 
41°41'00.0"  N-069°45'00.0"  W;  thence 
back  to  starting  point. 

(c)  Great  South  Channel:  In  this  area, 
vessel  speed  restrictions  will  apply  from 
April  1  to  July  31  (Fig.  3).  The  area 
consists  of  all  waters  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

42°30'00.0"  N-069°45'00.0"  W 
41°40'00.0"  N-069°45'00.0"  W 
41°00'00.0"  N-069°05'00.0"  W 
42°09'00.0"  N-067°08'24.0"  W 
42°30'00.0"  N-067°27'00.0"  W 
42°30'00.0"  N-069°45'00.0"  W 

Comment  3:  NMFS  received  a  number 
of  comments  about  the  use  of 
dynamically  managed  areas  to  reduce 
ship  strikes.  Most  comments  and 
questions  were  related  to  NMFS’  ability 
to  quickly  establish  the  areas; 
dedication  of  resources  to  adequately 
survey  and  verify  whale  locations;  the 
size,  duration,  and  criteria  used  to 
trigger  such  an  event;  and  economic 
impact  resulting  from  the  use  of  this 
measure. 
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Response:  Designating  Dynamic 
Management  Areas  (DMA)  is  a  process 
of  restricting  activities  in  areas  where 
right  whales  occur  outside  the  SEUS, 
MAUS,  and  NEUS  areas  described 
above,  or  both  within  and  outside  these 
areas  when  the  seasonal  management 
measures  are  not  in  effect.  NMFS 
continues  to  believe  that  dynamic 
management  is  a  useful  tool  in  reducing 
ship  strikes.  Except  for  areas  where  right 
whales  predictably  and  consistently 
occur,  based  on  sighting  records,  they 
can  occur  at  certain  times  and  locations 
that  are  not  predictable  when,  for 
example,  food  resources  are  present. 
Outside  certain  predictable  areas,  right 
whale  prey  concentrations  can  be 
ephemeral;  their  occurrence  is  dictated 
by  a  confluence  of  oceanographic 
conditions  that  may  vary  annually.  As  a 
result,  right  whale  aggregations  may 
occur  outside  the  specific  NEUS, 

MAUS,  and  SEUS  areas  and  times 
described  above.  NMFS  reiterates  that, 
as  complementary  tools,  the  use  of 
dynamically  managed  areas  allows  for 
substantially  smaller  (in  area)  and 
shorter  (in  duration)  seasonal 
management  measures.  Moreover,  the 
ability  to  establish  DMAs  also  addresses 
a  comment  NMFS  has  consistently 
received,  which  is  that  the  management 
measures  should  be  tied  directly  to  the 
known  presence  of  right  whales.  Thus, 
using  DMAs  helps  accomplish  the 
conservation  objective  of  protecting  the 
whales  while  minimizing  the  burden  on 
industry  that  would  be  created  by  larger 
and  longer  SMAs. 

Therefore,  NMFS  will  establish  a 
DMA  by  surveying  right  whale  habitat 
and,  when  a  specific  aggregation  is 
sighted,  NMFS  will  create  a  temporary 
zone  (i.e.,  DMA)  around  the  aggregation 
where  the  speed  limit  will  apply. 
Mariner  action  will  be  voluntary.  That 
is,  mariners  will  be  expected  but  not 
required  to  either  avoid  the  area  or 
travel  through  it  at  10  knots  or  less.  The 
zone  will  be  in  effect  for  15  days  and 
automatically  expire  at  the  end  of  that 
period.  The  period  may  be  extended  for 
an  additional  15  days  if  whales  are  re¬ 
sighted  in  the  same  area. 

In  addition,  NMFS  has  decided  to 
modify,  relative  to  that  described  in  the 
NPRM,  the  criteria  for  triggering  a  DMA. 
Therefore,  designation  of  such  an  area 
will  be  established  using  the  criteria  and 
procedures  identified  below. 

(a)  A  circle  with  a  radius  of  at  least 
3  nm  (5.6  km)  will  be  drawn  around 
each  observed  group.  This  radius  would 
be  adjusted  for  the  number  of  right 
whales  seen  in  the  group  such  that  the 
density  of  4  right  whales  per  100  nm^ 
(185.3  km2)  is  maintained.  The  length  of 
the  radius  would  be  determined  by 


taking  the  inverse  of  the  4  right  whales 
per  100  nm^  (185.3  km^)  density,  which 
is  24  nm^  (44.5  km^)  per  whale.  That 
figure  is  equivalent  to  a  radial  distance 
of  2.77  nm  (5.13  km)  rounded  up  to  3 
nm  (5.6  km)  for  a  single  right  whale 
sighted  (3.91  nm  (7.25  km)  rounded  up 
to  4  nm  (7.41  km)  for  two  whales,  4.79 
nm  (8.88  km)  rounded  up  to  5  nm  (9.27 
km)  for  three  whales,  etc.). 

(b)  If  any  circle  or  group  of  contiguous 
circles  includes  3  or  more  right  whales, 
this  core  area  and  its  surrounding 
waters  will  be  a  candidate  temporary 
zone.  After  NMFS  identifies  a  core  area 
containing  3  or  more  right  whales,  as 
described  here,  it  will  expand  this 
initial  core  area  to  provide  a  buffer  area 
in  which  the  right  whales  could  move 
and  still  be  protected. 

NMFS  will  determine  the  extent  of 
the  DMA  zone  by: 

(a)  Establishing  a  15-nm  (27.8-km) 
radius  from  the  sighting  location  used  to 
draw  a  larger  circular  zone  around  each 
core  area  encompassing  a  concentration 
of  right  whales.  The  sighting  location  is 
the  geographic  center  of  all  sightings  on 
the  first  day  of  an  event;  and 

(b)  Identifying  latitude  and  longitude 
lines  drawn  outside  but  tangential  to  the 
circular  buffer  zone(s). 

NMFS  will  issue  announcements  of 
DMAs  to  mariners  via  its  customary 
maritime  communication  media  (e.g., 
NOAA  Weather  radio,  web  sites,  e-mail 
and  fax  distribution  lists)  and  any  other 
available  media  outlets.  Information  on 
the  possibility  of  establishment  of  such 
zones  will  be  provided  to  mariners 
through  written  media  such  as  U.S. 

Coast  Pilots  and  Notice  to  Mariners 
including,  in  particular,  information  on 
the  media  mariners  should  monitor  for 
notification  of  the  establishment  of  a 
DMA. 

NMFS  will  monitor  voluntary 
compliance  with  designated  DMAs.  If 
adherence  is  not  satisfactory,  NMFS  will 
consider  making  them  mandatory, 
through  a  subsequent  rulemaking. 

Comment  4:  NMFS  received 
comments  about  the  vessel  length  to 
which  the  vessel  speed  restrictions 
apply.  Among  them,  commenters 
suggested  the  minimum  vessel  size  limit 
be  increased  to  lengths  ranging  from  85 
ft  (25.9  m)  to  over  262  ft  (79.9  m)  to 
exclude  certain  ferries  and  fishing  and 
whale  watching  vessels.  Other 
commenters  suggested  the  minimum 
size  for  restrictions  be  lowered  to 
include  vessels  greater  than  40  ft  (12.2 
m)  inasmuch  as  one  known  right  whale 
ship  strike  involved  a  43-ft  (13.1-m) 
vessel. 

Response:  In  considering  the 
comments  and  reviewing  records  of 
right  whale  and  all  large  whale  ship 


strikes,  NMFS  has  determined  that,  for 
the  purposes  of  this  rulemaking,  the 
appropriate  vessel  size  is  65  ft  (19.8  m) 
and  greater.  NMFS  points  out  that  65  ft 
(19.8  m)  is  a  size  threshold  recognized 
in  the  maritime  community  and 
commonly  used  in  maritime  regulations 
to  distinguish  between  motorboats  and 
larger  vessels;  the  latter  are  subject  to 
regulatory  requirements  (e.g.,  Automatic 
Identification  System  (AIS) 
requirements;  International  Navigational 
Rules  Act,  Rules  of  the  Road  sections). 
NMFS  decided  not  to  increase  the 
minimum  size  above  65  ft  (19.8  m)  or 
exempt  certain  sectors  of  the  maritime 
industry. 

With  regard  to  lowering  the  threshold, 
given  the  known  vessel  strike  of  a  right 
whale  by  a  43-ft  (13.1-m)  vessel,  NMFS 
agrees  that  vessels  less  than  65  ft  (19.8 
m)  may  pose  a  threat  to  right  whales. 
Thus,  it  will  continue  to  consider 
means,  including  future  rulemaking,  to 
address  vessel  classes  below  65  ft  (19.8 
m).  Additionally,  in  collaboration  with 
other  organizations,  NMFS  will 
continue  to  engage  in  education  and 
outreach  programs  regarding  right  whale 
vulnerability  to  ship  strikes  specific  to 
the  recreational,  fishing,  and  other 
coastal  maritime  activities  that  involve 
vessels  less  than  65  ft  (19.8  m). 

Therefore,  the  restrictions  described 
herein  apply  to  all  vessels  greater  than 
or  equal  to  65  ft  (19.8  m)  in  overall 
length  and  subject  to  the  jurisdiction  of 
the  United  States,  and  all  other  vessels 
greater  than  or  equal  to  65  ft  (19.8  m) 
in  overall  length  entering  or  departing  a 
port  or  place  subject  to  the  jurisdiction 
of  the  United  States.  However,  these 
restrictions  shall  not  apply  to  U.S. 
vessels  owned  or  operated  by,  or  under 
contract  to,  the  Federal  Government  (see 
below).  In  addition,  these  restrictions  do 
not  apply  to  law  enforcement  vessels  of 
a  State,  or  political  subdivision  thereof, 
when  engaged  in  law  enforcement  or 
search  and  rescue  duties. 

Comment  5:  NMFS  received  a  number 
of  comments  about  exempting  vessels 
operated  by  U.S.  Federal  agencies  from 
required  speed  restrictions.  Most 
indicated  that  Federal  vessels  should  be 
subject  to  the  same  restrictions  as 
commercial  vessels.  One  State  agency 
also  recommended  that  State 
enforcement  vessels,  when  engaged  in 
enforcement  and  human  safety 
missions,  should  be  exempted. 

Response:  NMFS,  in  consultation 
with  other  Federal  agencies,  has 
determined  that  the  national  security, 
navigational,  and  human  safety 
missions  of  some  agencies  may  be 
compromised  by  mandatory  vessel 
speed  restrictions.  However,  this 
exemption  will  not  relieve  Federal 
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agencies  of  their  obligations  to  consult, 
under  section  7  of  the  ESA,  on  how 
their  activities  may  affect  listed  species. 
NMFS  acknowledges  that  a  number  of 
agencies  already  provide  guidance  to 
vessel  operators  and  fleets  with  regard 
to  conservation  measures  to  protect 
right  whales  and  other  endangered 
species,  as  well  as  contribute  to 
conservation  efforts  generally. 

NMFS  will  work  with  other  Federal 
agencies  regarding  their  vessel 
operations  to  determine  where  ESA 
section  7  consultations  would  be 
appropriate.  Therefore,  while  these 
restrictions  are  not  mandatory  for 
vessels  owned  or  operated  by,  or  under 
contract  to,  U.S.  Federal  agencies, 

NMFS  has  requested  all  Federal 
agencies  to  voluntarily  observe  the 
conditions  of  the  proposed  regulations 
when  and  where  their  missions  are  not 
compromised.  Therefore,  these 
restrictions  do  not  apply  to  vessels 
owned  or  operated  by,  or  under  contract 
to,  U.S.  Federal  agencies.  This 
exemption  extends  to  foreign  sovereign 
vessels  when  they  are  engaging  in  joint 
exercises  with  the  U.S.  Department  of 
the  Navy.  In  addition,  and  as  noted 
above,  NMFS  has  decided  to  exempt 
State  enforcement  vessels  when  they  are 
engaged  in  enforcement  or  human  safety 
missions. 

Comment  6:  A  number  of  comments 
pertained  to  the  use  of  existing  or 
developing  technologies  to  address  the 
threat  of  ship  strikes  by  detecting  right 
whales  and  allowing  mariners  to  avoid 
whales  or  otherwise  take  appropriate 
“evasive  action”.  Several  commenters 
indicated  that  if  information  was 
provided  about  where  whales  were 
occurring,  mariners  would  take  evasive 
action.  For  example,  one  commenter 
stated,  “We  encourage  the  evaluation  of 
an  expansion  of  technology  that  would 
provide  a  more  effective  method  of 
spotting  whales  in  our  coastal  waters 
and  then  advise  the  shipping  interest  in 
the  area.”  Several  others  indicated  that 
if  funding  had  been  put  to  this  problem 
years  ago,  a  solution  would  have  been 
found,  tested,  and  applied. 

Response:  The  use  of  technological 
solutions  to  minimize  or  eliminate  a 
problem  such  as  the  threat  of  ship 
strikes  to  whales  is  the  most  desirable 
approach.  Employing  an  innovation  or 
technology  that  can  truly  mitigate  a 
problem  is  preferable  and  should  be 
pursued.  NMFS  is  committed  to 
exploring  and  testing  such  technologies, 
and  has  provided  substantial  funding 
for  reseeurch  and  development  of 
technological  solutions  (for  projects 
undertaken,  see  Right  Whale 
Competitive  Grants  program  at  http:// 
www.nefsc.noaa.gov/psb/grantforms/). 


However,  any  technological  solution 
must  be:  (a)  Proven  as  being  directly 
effective  in  reducing  the  threat,  and  (b) 
environmentally  benign  (i.e.,  not 
adversely  affecting  right  whales,  other 
organisms  or  their  habitats).  At  this 
time,  NMFS  is  not  aware  of  a  technology 
that  exists,  or  will  be  imminently 
available,  that  satisfies  both  these 
criteria.  Therefore,  NMFS  believes  that 
existing  technologies  are  not  cunently 
capable  of  solving  the  problem  or 
meeting  the  objectives  of  directly 
minimizing  or  eliminating  the  threat.  A 
review  of  present  and  historic  use  of,  or 
experimentation  with,  a  wide  variety  of 
technologies  applied  to  this  issue  can  be 
found  in  “Technological  alternatives  to 
the  problem  of  North  Atlantic  right 
whale  ship  strikes,”  posted  at  http:// 
www.nmfs.noaa.gov/pi-/shipstrike/ 
archive.htm.  The  paper  discusses 
technologies  that  include,  but  are  not 
limited  to,  the  use  of^underwater 
SONAR,  thermal  imaging  devices,  light 
detection  and  ranging  (LIDAR),  passive 
listening  devices,  and  night  vision 
optics. 

Nearly  all  technologies  considered  fall 
into  two  general  categories:  (a)  Detecting 
whales,  and  (b)  alarm  devices  to  frighten 
whales  away  from  an  area  or  in  front  of 
a  ship.  Means  to  increase  the  probability 
of  determining  the  occurrence  and 
location  of  whales  include,  but  are  not 
limited  to,  aircraft  (visual)  surveys, 
acoustic  listening  devices  (i.e.,  “passive 
acoustics”),  satellite  tagging,  enhanced 
low-light  optics,  and  posting  trained 
lookouts.  However,  each  method  has 
constraints  and  none  can  reliably 
identify  the  location  of  all  whales. 

Certain  SONAR  devices  have  been 
developed  or  existing  ones  enhanced 
and  tested  to  locate  whales.  However, 
these  devices  are  limited  by:  (1) 
Detection  ranges  that  are  inadequate  to 
provide  mariners  sufficient  time  to 
react;  (2)  resolution  inadequate  to 
differentiate  objects  such  as  whales  from 
other  objects  in  the  water  column  (i.e., 
false  positives):  and  (3)  the  potential 
environmental  or  ecological  impacts 
that  will  accrue  from  the  sound 
generated  by  such  devices.  The  ability 
of  posted  lookouts  and  enhanced  low- 
light  optical  devices  to  detect  whales  is 
limited  by  the  difficulty  of:  (1) 

Observing  animals  in  low/no  light 
conditions  (e.g.,  night);  (2)  observing 
animals  in  sea  states  greater  than 
Beaufort  3-4;  and  (3)  observing  whales 
beneath  the'  surface  (where  they  spend 
most  of  their  time).  Right  whales  rarely 
break  the  surface  and  their  backs  are 
black  or  dark  grey,  making  them 
difficult  to  spot  even  under  ideal 
conditions. 


Satellite  tagging  technology  of  whales 
has  made  significant  advances  in  recent 
years,  but  it  faces  the  perennial 
challenges  of  tag  attachment  and 
longevity.  In  some  large  whale  species, 
tags  have  been  affixed  and  (in  some 
cases)  have  remained  functional  for 
days  or  weeks,  and  useful  tracks  have 
been  obtained  (e.g.,  see  Mate  et  al., 

1997).  However,  satellite  tracking  has 
been  tried  on  North  Atlantic  right 
whales  with  mixed  success.  The  longest 
track  was  for  42  days.  In  all  other  cases, 
the  tag  remained  active  for  only  hours 
or  a  few  days.  It  is  believed  that  the  tag 
antennae  were  rubbed  off  by  the  whales 
during  socialization  or  on  the  sea  floor. 
Finding  and  tagging  all  whales  would  be 
a  colossal  effort,  and  given  that  most 
animals  are  seen  no  more  than  once  a 
year,  it  is  virtually  impossible  that  all 
animals  could  be  tagged.  Even  if  a  tag 
could  be  designed  that  would  stay  on 
and  not  malfunction,  and  if  all  whales 
could  be  tagged,  battery  life  of  the  tag 
would  not  ensure  its  perpetual 
operation.  Therefore,  NMFS  would  need 
to  re-tag  all  animals  periodically  (after 
the  batteries  run  out).  Finally,  tagging 
and  the  tag  itself  have  attendant  health 
issues  for  the  whales.  Some  tags  have 
resulted  in  significant  infections  at  the 
insertion  site.  Thus,  given  the 
limitations  described  here,  telemetry 
may  remain  a  useful  tool  for  monitoring 
the  movements  of  individual  animals, 

,  but  cannot  provide  a  means  for  real  time 
management  of  whale-vessel 
interactions. 

Although  all  current  detection 
technologies  are  limited,  passive 
acoustic  technologies  are  a  promising 
and  maybe  relatively  cost-effective 
means  of  improving  detection.  For  this 
reason,  NMFS  is  collaborating  with 
others  to  develop,  test,  and  deploy 
listening  devices  in  areas  that  are 
critical  or  frequently  used  by  right 
whales.  However,  these  devices  are  only 
effective  (i.e.,  detection  is  only  possible) 
when  whales  are  vocalizing.  Such  a 
system  will  not  detect  all  whales 
present,  and  it  is  not  usually  possible  to 
determine  the  number  of  whales  or  their 
exact  location  without  visual 
verification.  Nonetheless,  these 
programs  make  it  possible  to  identify 
the  presence  of  (vocalizing)  whales  and 
this  information  can  be  passed  to 
mariners. 

However,  in  all  cases  involving 
possible  technological  solutions, 
knowledge  of  right  whale  locations  is 
only  part  of  the  equation.  A  mariner 
must  still  take  “evasive  action”.  In 
addition,  responding  to  whales  may  put 
undue  burden  on  responsible  mariners 
who  alter  course  or  speed  when  others 
do  not,  thus  affecting  navigational 
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safety.  Whereas  NMFS  appreciates  that 
all  mariners  are  interested  in  avoiding 
whales,  merely  providing  right  whale 
locations  is  not  adequate  without 
specific  expectations  of  appropriate 
action  to  take. 

This  point  is  exemplified  by  actions 
NMFS  has  taken  in  U.S.  waters.  For 
years  (since  1993  in  waters  off  the  U.S. 
southeast  coast;  and  since  1997  in 
waters  off  New  England),  NMFS  has 
conducted  aircraft  surveys  for  right 
whales  and  provided  sighting 
information  to  mariners.  Sightings  are 
provided  through  various  means  to 
inbound  and  outbound  shipping  traffic. 

In  addition,  NO  A  A  began  providing 
ship  speed  advisories  in  2005  in  areas 
and  at  times  where  right  whales  occur, 
particularly  when  right  whales  are 
known  to  be  present.  Even  given  these 
efforts  to  guide  mariners  regarding 
avoiding  a  known  right  whale  sighting 
location,  it  is  not  always  clear  if  a 
mariner  will  respond,  and  if  so,  what 
that  action  might  be  (e.g.,  slow  down, 
change  course).  A  study  of  mariner  ' 
compliance  with  NMFS-issued  speed 
advisories  in  the  Great  South  Channel 
found  that  95  percent  of  ships  tracked 
(38  out  of  40)  did  not  slow  down  or 
route  around  areas  in  which  right  whale 
sightings  locations  and  speed  advisories 
were  provided  (Moller  et  ah,  2005). 
Whether  this  was  due  to  mariners 
disregarding  the  alerts  or  their  ignorance 
that  the  alert  existed  is  not  known.  In  a 
related  study,  Wiley  et  al.  (2008)  found 
that  commercial  whale  watch  vessel 
operators  exhibited  high  non- 
compliance  rates  even  when  aware  of 
vessel  speed  zones  around  whales. 
Therefore,  even  when  whale  locations 
are  detected  and  provided,  it  is  not  clear 
how  mariners  will  respond  if  at  all,  a 
situation  not  remedied  by  improved 
detection  technologies. 

With  regard  to  alarm  devices,  no 
evidence  exists  that  large  whale  species 
would,  in  fact,  respond  to  such  a  sound 
signal  by  moving  away.  Acoustic 
deterrent  or  harassment  devices  have 
been  used  in  certain  situations  to  warn 
small  cetaceans  and  pinnipeds  away 
from  comnjercial  fishing  gear  and 
aquaculture  operations  by  emitting  loud 
sound  pulses.  Their  use  has  received 
mixed  success  because  some  marine 
mammals  grow  accustomed  to  the 
stimuli  (see  Reeves  et  al.,  1996).  In  the 
only  study  of  alarm  sound  playback 
experiments  involving  right  whales, 
Nowacek  et  al.  (2003)  found  that  right 
whales  exposed  to  the  alarm  sounds 
immediately  rose  to  the  surface  and 
remained  motionless,  where  they  are 
more  vulnerable  to  being  struck. 
Furthermore,  chronic  exposure  to  alarm 
or  alerting  stimuli  may  result  in  whales 


and  other  marine  species  abandoning  a 
desired  feeding  or  mating  area  that 
could  result  in  significant  adverse 
effects  on  the  population.  Therefore, 
given  its  mandate  to  protect  and  recover 
endangered  marine  species,  even  if  such 
alarm  devices  were  found  to  be 
effective,  NMFS  is  not  likely  to  approve 
a  technique  that  repeatedly  or 
chronically  causes  an  endangered  and 
highly  depleted  population  to  disperse 
from  a  critical  habitat  or  preferred 
feeding  area. 

Therefore,  although  NMFS  is 
committed  to  identifying  and 
developing  technological  advances 
proven  effective  in  reducing  ship 
strikes,  none  exist  at  this  time.  As  a 
result,  abseirt  specific  and  reliable 
technological  fixes,  NMFS  is  taking 
steps  to  reduce  the  threat  of  ship  strikes 
by  modifying  specific  vessel  operations 
in  times  and  locations  in  which  right 
whales  are  known  or  assumed  to  be 
present.  Though  no  proven  technology 
to  effectively  manage  the  risk  to  right 
whales  currently  exists,  NMFS  will 
complete  a  technology  review  in  2009, 
and  at  appropriate  times  thereafter,  to 
assess  technology-based  systems  that 
might  be  available  to  reduce  the  risk  of 
ship  strikes  to  right  whales.  As  part  of 
these  reviews,  NMFS  may  engage  the 
maritime  industry  and  the  scientific 
community  to  research  progress  in 
developing  technological,  efficient,  and 
effective  methods  to  address  the  threat 
of  ship  strikes.  NMFS  will  document 
any  findings  and  may  prepare  a  draft 
report  for  public  comment.  Should 
NOAA  find  a  technology  that  can 
reduce  the  risk  of  ship  strike  mortalities, 
NMFS  may  consider  taking  appropriate 
steps  to  allow  the  use  of  such 
technologies.  Further,  NMFS  will  also 
consider  rulemaking  to  allow  the  use  of 
such  technologies  in  lieu  of  compliance 
with  this  rule  if  the  technology  could  be 
used  in  a  manner  that  is  at  least  as 
protective  of  right  whales  as  this  rule. 

.  Comment  7:  NMFS  received 
comments  about  assessing  the 
effectiveness  of  the  regulations,  whether 
and  if  they  would  be  lifted  or  relaxed  if 
they  are  successful  in  reducing  or 
eliminating  the  threat,  and  whether 
NMFS  had  flexibility  in  these 
management  measures. 

Response:  NMFS  will  monitor 
compliance  with  the  regulations  and 
take  steps  to  ensure  mariners  adhere  to 
the  regulations.  The  goal  is  to  reduce  or 
eliminate  the  threat  of  ship  strikes — the 
primary  source  of  mortality  in  the 
endangered  population.  NMFS  expects 
to  use  right  whale  serious  injury  and 
deaths  definitively  attributed  to  vessel 
collisions,  and  ship  strike-related 
scarring  rates  to  assess  the  effectiveness 


of  these  regulations.  Because  right 
whale  strandings  are  rare  occurrences 
and  our  ability  to  determine  causes  of 
death  is  limited,  determining  the 
effectiveness  of  protective  measures  to  a 
high  level  of  statistical  significance  is 
difficult  and  takes  many  years  of  data 
collection.  Based  on  available  data, 
NMFS  will  consider  adjusting  the 
regulations.  Such  actions  would  be 
taken  through  additional  rulemaking. 
Measures  that  NMFS  could  consider 
may  involve  vessel  size,  vessel  routing 
(e.g.,  making  recommended  routes 
mandatory),  vessel  speed,  making 
dynamically  managed  areas  mandatory, 
and  the  size  and  duration  of  the  areas 
where  the  restrictions  apply. 

Comment  8:  One  comment  raised  the 
question  of  whether  the  United  States 
can  establish  speed  restrictions  in  the 
Exclusive  Economic  Zone;  another 
questioned  whether  the  United  States 
has  the  authority  to  enforce  speed  limits 
in  international  waters. 

Response:  NOAA  is  issuing  these 
regulations  pursuant  to  its  rulemaking 
authority  under  MMPA  section  112(a) 
(16  U.S.C.  1382(a)),  and  ESA  section 
11(f)  (16  U.S.C.  1540(f)).  These 
regulations  also  are  consistent  with  the 
purpose  of  the  ESA  “to  provide  a 
program  for  the  conservation  of  [...] 
endangered  species”  and  “the  policy  of 
Congress  that  all  Federal  departments 
and  agencies  shall  seek  to  conserve 
endangered  species  [...]  and  shall  utilize 
their  authorities  in  furtherance  of  the 
purposes  of  [the  ESA].”  16  U.S.C. 
1531(b), (c).  Some  provisions  of  these 
regulations  differ  from  the  ANPR  and 
NPRM  based  on  comments  received  and 
additional  analysis  by  NMFS. 

The  United  States  may  impose  the 
speed  restriction  set  forth  in  these 
regulations,  consistent  with 
international  law.  The  international  law 
basis  for  such  restriction  is  port  State 
authority  and  the  rule  applies  to  ships 
entering  or  departing  U.S.  ports.  The 
United  States  has  always  considered 
that  a  State  has  extensive  authority  to 
regulate  ships  entering  or  departing  its 
ports.  As  a  legal  matter,  the  United 
States  has  neither  limited  this  authority 
geographically  nor  by  the  type  of 
legitimate  interest  being  protected. 
Customary  international  law  recognizes 
the  interest  of  States  in  protection  of  its 
living  marine  resources,  including  rare 
and  endangered  species. 

A  port  State  may  establish  conditions 
of  port  entry  to  ships  both  inbound  to 
and  outbound  from  its  ports.  The 
interests  a  port  State  is  seeking  to 
protect  by  the  establishment  of 
conditions  of  port  entry  remain  the 
same  in  most  cases  — including  with 
regard  to  the  protection  of  right  whales 
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from  ship  strikes — regardless  of  whether 
a  ship  is  inbound  or  outbound;  thus,  the 
res-  dctions  imposed  to  protect  this 
interest  are  critical  on  both  portions  of 
a  ship’s  voyage.  The  exercise  of  such 
authority  is  consistent  with  United 
Nations  Convention  on  the  Law  of  the 
Sea  Articles  27(2)  and  28(3),  as  well  as 
State  practice. 

Comment  9:  Several  comments 
addressed  issues  related  to  the 
enforcement  of  this  regulation.  The 
comments  focused  on  the  importance  of 
NMFS  and  the  USCG  working  together 
to  enforce  this  regulation  and  some 
provided  suggestions  for  enforcement 
mechanisms.  Some  comments  requested 
information  about  the  penalties  and 
fines  that  might  apply  to  violations  of 
this  regulation. 

Response:  NOAA  is  committed  to 
implementing  an  effective  enforcement 
strategy  and  will  continue  to  work  with 
all  of  its  interagency  partners,  including 
the  USCG,  to  do  so.  In  addition,  NOAA 
has  identified  some  available 
technologies  that  could  be  used  to 
supplement  existing  enforcement 
capabilities  and  will  further  explore  the 
application  of  these  measures. 

The  ESA  and  MMPA  identify  the 
statutory  maximum  civil  penalties  and 
criminal  fines.  NOAA  promulgates  Civil 
Administrative  Penalty  schedules  that 
are  availableLto  the  public  and  provide 
guidance  on  how  civil  penalties  are 
assessed  and  likely  penalty  ranges  for 
particular  violations.  NOAA’s  Civil 
Administrative  penalty  schedules  can 
be  found  online  at:  http:// 
www.gc.noaa.gov/enforce-office3.htmI. 

Comment  10:  Several  commenters 
made  reference  to  the  need  to 
promulgate  emergency  regulations  and 
cited  earlier  correspondence  and  a 
petition  to  NMFS  about  establishing 
such  regulations.  In  particular,  in 
January  2005,  NMFS  received  a  letter 
from  the  Marine  Mammal  Commission 
recommending  that  NMFS  quickly 
establish  emergency  regulations  to  limit 
vessel  speeds  consistent  with  measures 
being  considered  by  NMFS.  In  addition, 
on  May  19,  2005,  NMFS  received  a 
petition  co-signed  by  nine  organizations 
to  issue  emergency  regulations  to  re¬ 
route  vessels  in  right  whale  habitat  or 
slow  them  to  12  knots  or  less  when 
entering  U.S.  east  coast  ports  and  at 
distances  of  25  nm  (46.3  km)  from 
shore. 

Response:  NMFS  denied  the  petition 
(70  FR  56884),  indicating  promulgating 
a  separate  12-knot  speed  limit  under  an 
emergency  regulation  would  curtail  full 
public  notice  and  environmental 
analysis,  duplicate  agency  efforts  and 
reduce  agency  resources  for  a  more 
comprehensive  strategy,  and  risk  delay 


in  implementing  the  draft  strategy. 

NMFS  indicated  it  would  continue 
putting  efforts  into  implementing  its 
comprehensive  strategy  as  the  best  long¬ 
term  solution  for  curtailing  right  whale 
deaths  due  to  vessel  strikes.  This 
rulemaking  marks  a  culmination  of  that 
effort. 

Comment  1 1 :  Some  commenters 
suggested  that  the  rule  have  a 
termination  date.  Proposed  end  dates  for 
the  rule  were:  (A)  When  a  sustainable 
population  level  is  reached;  (B)  if  the 
restrictions  prove  ineffective;  and  (C)  if 
no  progress  is  measured  after  one  year. 

Response:  There  is  some  uncertainty 
regarding  the  manner  in  which  ships 
and  whales  interact  and  the  relationship 
of  speed  and  other  factors  to  whale 
injuries  and  mortalities.  Some 
commenters,  citing  these  uncertainties, 
have  raised  issues  regarding  whether 
this  regulation  will  significantly  reduce 
serious  injury  and  deaths  of  large 
whales  caused  by  ship  strikes.  In  view 
of  these  uncertainties,  and  the  burdens 
imposed  on  vessel  operators,  this  rule 
will  expire  five  years  from  the  date  of 
effectiveness.  During  the  five-year 
effectiveness  of  the  rule,  to  the  extent 
possible  with  existing  resources  NOAA 
will  synthesize  existing  data,  gather 
additional  data,  or  conduct  additional 
research  on  ship-whale  interactions  to 
address  those  uncertainties.  NOAA  will 
also  review  the  economic  consequences 
of  this  rule.  After  this  analysis  is 
complete,  NOAA  will  determine  what 
further  steps  to  take  regarding  this  rule. 

Summary  of  Changes  in  the  Rule 
Relative  to  the  Proposed  Rule 

Based  on  comments  received,  NMFS 
has  made  the  following  changes  to  the 
proposed  rule:  (1)  Use  of  voluntary, 
rather  than  mandatory,  speed 
restrictions  in  DMAs;  (2)  exceptions  to 
speed  restrictions  in  SMAs  in  severe 
conditions  where  vessel  speed  must 
exceed  10  knots  to  allow  for  safe 
maneuvering;  (3)  a  reduction  in  the  size 
of  the  area  of  SMAs  in  the  MAUS  from 
waters  within  a  30-nm  (55.6-km)  radius 
half-circle  to  within  a  20-nm  (37-km) 
radius  half-circle  at  the  entrances  to: 

The  Ports  of  New  York/New  Jersey, 
Delaware  Bay,  Chesapeake  Bay,  and  the 
ports  of  Morehead  City  and  Beaufort, 
NC;  (4)  in  waters  off  the  southernmost 
ports  in  MAUS,  a  continuous  SMA  has 
been  established  from  20  nm  (37  km) 
north  of  Wilmington,  NC  to  20  nm  (37 
km)  north  of  Brunswick,  GA,  in  lieu  of 
30  nm  (55.6  km)  half-circles  around 
these  port  entrances  (Fig.  2);  (5) 
exemption  from  speed  restrictions  for 
law  enforcement  vessels  of  a  State,  or 
political  subdivision  thereof,  when 
engaged  in  law  enforcement  or  search 


and  rescue  duties;  and  (6)  this  final  rule  I 

expires  on  December  9,  2013. 
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Classification 

This  final  rule  has  been  determined  to 
be  economically  significant  for  purposes 
of  Executive  Order  12866. 

This  final  rule  does  not  have 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 


This  final  rule  contains  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA).  This  requirement, 
the  obligation  in  section  224.105(c)  to 
log  deviations  from  the  10  knot  speed 
limit  for  safe  operations,  was  not  in  the 
proposed  rule  and  therefore  not 
submitted  to  OMB  for  review  at  that 
time.  Therefore,  NMFS  will  submit  this 
new  information  collection  to  OMB  for 
emergency  review  under  44  U.S.C. 
3507(j).  NMFS  also  requests  comment 
on  this  information  collection  for  60 
days  as  required  under  44  U.S.C. 
3506(c)(2)(A). 

Public  reporting  burden  for  logbook 
entries  in  tbe  event  of  deviation  from 
speed  restrictions  is  estimated  to 
average  five  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 
There  is  no  additional  cost  to  the 
affected  public. 

NMFS  requests  comments  from  the 
public  to; 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Send  comments  on  these  or  any  other 
aspects  of  the  collection  of  information 
to  the  NMFS,  Office  of  Protected 
Resources  at  the  address  above. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to,  and 
no  person  shall  be  subject  to  penalty  for 
failure  to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA,  unless  the  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act  (RFA),  NMFS 
prepared  the  following  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  support 
of  the  final  rule  to  implement  speed 
restrictions  to  reduce  the  threat  of  ship 
collisions  with  North  Atlantic  Right 
Whales.  The  FRFA  describes  the 
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economic  impact  that  this  final  rule  will 
have  on  small  entities. 

The  FRF  A  incorporates  the  economic 
impacts  summarized  in  the  initial  RFA 
(IRFA)  for  the  proposed  rule  to 
implement  speed  restrictions  (71  FR 
36299)  and  the  corresponding  economic 
analysis  prepared  for  the  final  rule  (the 
FEIS,  the  Regulatory  Impact  Review 
(RIR),  and  the  Economic  Analysis  for 
the  FEIS).  For  the  most  part,  those 
impacts  are  not  repeated  here.  A  copy 
of  the  IRFA,  the  RIR,  the  FEIS,  and  the 
Economic  Analysis  for  the  FEIS  are 
available  from  NMFS,  Office  of 
Protected  Resources  and  on  the  Office  of 
Protected  Resources  Web  site  (see 
ADDRESSES). 

A  description  of  the  action,  why  it  is 
being  considered,  the  objectives  of,  and 
legal  basis  for  this  action  are  contained 
in  the  preamble  to  this  final  rule.  This 
final  rule  does  not  duplicate,  overlap,  or 
conflict  with  other  Federal  rules. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Final 
Rule  Will  Apply 

The  final  rule  implements  changes  to 
vessel  operations  affecting  vessels  that 
are  65  feet  (19.8  m)  or  greater  in  overall 
length.  Seven  industries  are  directly 
affected  by  this  rulemaking:  Commercial 
shipping,  high-speed  passenger  ferries, 
regular-speed  passenger  ferries,  high¬ 
speed  whale  watching  vessels,  regular- 
speed  whale  watching  vessels, 
commercial  fishing  vessels,  and  charter 
fishing  vessels.  This  analysis  uses  small 
business  size  standards  prescribed  by 
the  Small  Business  Administration 
(SBA).  Specifically,  for  international 
and  domestic  shipping  operations,  the 
SBA  size  standard  for  a  small  business 
is  500  employees  or  fewer.  The  same 
threshold  applies  for  international 
cruise  operations  and  domestic  ferry 
services.  All  ferry,  commercial  fishing, 
and  charter  fishing  operations  were 
assumed  to  be  small  entities.  All  but  one 
whale  watching  operation  were 
assumed  to  be  small  entities.  The 
number  of  small  entities  expected  to  be 
affected  by  the  final  rulemaking  by 
industry  are:  362  commercial  shipping 
(with  various  vessel  classifications),  345 
commercial  fishing,  40  charter  fishing, 
13  passenger  ferry,  and  8  whale 
watching.  More  detailed  information  on 
small  entities,  other  than  commercial 
shipping,  can  be  found  on  pages  143 
through  147  and  in  Tables  4-45 
(commercial  fishing),  4-46  (passenger 
ferries),  and  4-49  (whale  watching)  of 
the  Economic  Analysis  for  the  FEIS. 
Note  that  for  passenger  ferry  category,  a 
small  entity  may  operate  both  regular- 
speed  and  high-speed  vessels.  More 
detailed  information  on  small  entities  in 


the  commercial  shipping  sector  is 
contained  on  pages  162  through  163  of 
the  Economic  Analysis  for  the  FEIS. 

Description  of  the  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Final  Rule 

There  are  no  compliance 
requirements  other  than  the 
management  actions  contained  in  the 
final  rule.  Recordkeeping  requirements 
associated  with  this  final  rule  include 
logbook  entries  in  the  event  of  deviation 
from  speed  restrictions.  These  entries 
are  estimated  to  average  five  minutes 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information. 

A  Summary  of  the  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA,  a  Summary  of 
the  Assessment  of  the  Agency  of  Such 
Issues,  and  a  Statement  of  Any  Changes 
Made  to  the  Proposed  Rule  as  a  Result 
of  Such  Comments 

NMFS  received  10,252  comments  on 
the  proposed  rule.  Of  these,  73 
comments  pertained  to  the  IRFA  or 
dealt  with  economic  impacts  specific  to 
small  entities  resulting  from  the 
management  actions  presented  in  the 
proposed  rule. 

Numerous  commenters  raised  a 
concern  that  the  speed  restrictions 
would  increase  steam  time  for  charter 
fishing  vessels,  resulting  in  a  much 
shorter  time  to  fish  and/or  longer  trips 
overall.  This  could  reduce  the  number 
of  trips  taken,  curtail  available  fishing 
grounds,  reduce  the  number  of 
customers  willing  to  pay,  increase 
operating  expenses,  or  hinder  other 
operations. 

Response:  These  concerns  are  valid 
and  have  been  analyzed  in  the 
Economic  Analysis  for  the  FEIS,  which 
also  analyzes  economic  impact  to  smalt 
entities.  In  response,  NMFS  has  decided 
that  compliance  with  DMAs  will  be 
voluntary,  further  reducing  potential  to 
lengthen  fishing  trips  should  captains 
choose  not  to  comply.  Similarly,  the 
SMAs  are  generally  not  in  place  during 
the  summer  peak  tourism  and  fishing 
season,  wfrh  the  exception  of  the  Great 
South  Channel.  See,  for  example,  pages 
147-148  of  the  Economic  Analysis  for 
the  FEIS  regarding  concerns  expressed 
by  passenger  ferry  operators  in  timing 
speed  restrictions  during  peak  summer 
season. 

Numerous  commenters  suggested  that 
the  rule  will  affect  tourism  indu.stries 
due  to  restrictions  placed  on  whale 
watching  vessels  or  passenger  ferries. 


Other  industries  that  support  or  work 
along  with  vessels  affected  by  the  rule 
would  also  bear  adverse  economic 
impact. 

Response:  The  IRFA  that  NMFS 
prepared  for  the  proposed  rule  analyzes 
the  direct  economic  impacts  to  small 
entities  resulting  from  implementing 
regulations.  While  NMFS  did  not 
analyze  the  expected  economic  impacts 
on  small  entities  indirectly  affected  by 
the  agency’s  actions  in  the  RFA,  it  did 
analyze  these  impacts  in  the  Economic 
Analysis  for  the  FEIS  (See  Chapter  4, 
within  the  section  entitled  “Estimated 
Economic  Impact  on  Other  Market 
Segments”). 

Many  commenters  expressed  concern 
about  speed  restrictions  within  DMAs, 
which  are  likely  to  occur  during  peak 
summer  months,  which  commenters 
maintained  would  seriously  hinder,  and 
perhaps  shut  down,  ferries  and  whale¬ 
watching  operations. 

Response:  NMFS  has  decided  that 
compliance  with  speed  restrictions 
within  DMAs  will  be  voluntary.  This 
will  provide  some  measure  of  relief  to 
those  small  entities  concerned  with 
going  out  of  business  as  a  result  of 
DMAs. 

A  few  commenters  noted  that 
increased  fuel  consumption  would 
result  from  increased  vessel  speed 
(outside  of  SMAs  and  DMAs)  to  stay  on 
schedule.  The  IRFA  provided  an 
assessment  of  likely  compliance  costs  or 
benefits  associated  with  changes  in  fuel 
consumption  from  speed  restriction 
measures.  Increased  fuel  consumption 
for  vessels  increasing  speed  to  make  up 
time  is  not  included  in  the  economic 
analysis  because  the  cost  of  the  delays 
themselves — far  greater  costs  than 
increased  fuel  consumption  to 
compensate  for  delays — is  calculated 
and  included  in  the  IRFA.  See  for 
example.  Table  4—45  and  accompanying 
text,  for  a  discussion  on  the  increased 
roundtrip  travel  time  for  commercial 
fishing  vessels.  Given  an  hourly  fishing 
vessel  operating  cost  of  $300,  the 
average  additional  travel  time  of  38 
minutes  would  translate  to  an 
additional  operating  cost  of  $190  per 
trip.  Even  if  the  fishing  vessel  sped  up 
outside  the  speed  restricted  area  to  help 
offset  the  increase  in  travel  time  and 
operating  costs,  the  incremental 
increase  in  operating  cost  due  to 
increased  fuel  consumption  would  only 
be  a  portion  of  the  overall  hourly 
operating  costs  recovered  when 
speeding  up  outside  the  speed  restricted 
area.  Therefore,  the  economic  analysis 
conservatively  assumes  that  vessels  will 
not  speed  up  to  make  up  time  and  hence 
includes  the  maximum  estimate  of  delay 
that  would  be  incurred. 
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Some  commenters  stated  that  the 
regulations  seem  unwarranted  or 
excessive  given  that  many  boaters  had 
rarely,  if  ever,  encountered  a  right  whale 
or  that  out  of  thousands  of  boat  trips  on 
the  east  coast,  only  a  dozen  or  so  right 
whale  deaths  are  attributable  to  ship 
strikes.  Some  questioned  the  notion  of 
incurring  considerable  economic  burden 
to  businesses  for  right  whale  protection. 

Response:  Right  whales  are  difficult  to 
see,  especially  in  less  than  ideal  (e.g., 
Beaufort  Scale  Sea  State  3  or  greater,  or 
low  light)  conditions.  But,  they  have 
historically  and  regularly  occurred  in 
the  areas  identified  in  this  rule. 

Mariners’  difficulty  in  seeing  right 
whales  in  the  water  is  likely  one 
contributing  factor  in  the  occurrence  of 
ship  strikes.  Ship  strike  deaths  are  rare 
events  and  yet  each  is  highly  significant 
to  the  depleted  population.  NMFS  has 
endeavored  to  reduce  the  economic 
impacts  of  this  rule  by  minimizing,  in 
time  and  space,  the  areas  in  which  the 
restrictions  apply. 

Economic  Impacts  Resulting  From 
Changes  to  the  Proposed  Rule 

As  discussed  in  the  preamble  of  this 
final  rule,  NMFS  has  modified  various 
components  of  the  proposed  rule.  These 
are:  (1)  Use  of  voluntary,  rather  than 
mandatory,  speed  restrictions  in  DMAs; 
(2)  exceptions  to  speed  restrictions  in 
SMAs  in  severe  conditions  where  vessel 
speed  must  exceed  10  knots  to  allow  for 
*  safe  maneuvering  and  provisions  to 
improve  enforcement  of  these 
regulations;  (3)  a  reduction  in  the  size 
of  the  area  of  SMAs  in  the  MAUS  from 
waters  within  a  30-nm  (55.6-km)  radius 
half-circle  to  within  a  20-nm  {37-km) 
radius  half-circle  at  the  entrances  to; 

The  Ports  of  New  York/New  Jersey, 
Delaware  Bay,  Chesapeake  Bay,  and  the 
ports  of  Morehead  City  and  Beaufort, 

NC;  (4)  in  waters  off  the  southernmost 
ports  in  MAUS,  a  continuous  SMA  has 
been  established  from  20  nm  (37  km) 
north  of  Wilmington,  NC  to  20  nm  (37 
km)  north  of  Brunswick,  GA,  in  lieu  of 
30  nm  (55.6  km)  half-circles  around 
these  port  entrances  (Fig.  2);  (5) 
exemption  from  speed  restrictions  for 
law  enforcement  vessels  of  a  State,  or 
political  subdivision  thereof,  when 
engaged  in  law  enforcement  or  search 
and  rescue  duties;  and  (6)  this  final  rule 
expires  on  December  9,  2013.  The 
estimated  economic  impacts  in  the  IRFA 
have  been  updated  here,  using  recent 
(June  2008)  fuel  prices,  to  reflect  these 
modifications  to  the  proposed  rule. 

With  regard  to  vessel  speed 
restrictions  within  DMAs  that  are  not 
mandatory,  NMFS  has  calculated 
economic  impacts  based  on  100-percent 
compliance,  although  the  actual 


compliance  rate  will  likely  be  lower. 
That  is,  whereas  NMFS  is  hopeful  that 
adherence  to  a  voluntary  measure  is 
high,  it  likely  will  not  be  100  percent. 
Therefore,  NMFS  has  calculated  the 
most  extreme  case  with  regard  to 
economic  impact.  Assuming  100- 
percent  compliance  with  all  measures  of 
the  rule,  this  action  would  reduce 
annual  revenues  to  vessels  as  follows: 
Commercial  shipping  0.15  percent  of 
annual  receipts,  high-speed  passenger 
ferries  4.9  percent,  regular-speed 
passenger  ferries  7.9  percent,  high-speed 
whale  watching  vessels  4.2  percent, 
regular-speed  whale  watching  vessels 

3.8  percent,  commercial  fishing  vessels 
0.5  percent,  and  charter  fishing  vessels 

3.9  percent.  See  Table  5-7  of  the 
Economic  Report  for  the  FEIS. 

Economic  impacts  will  correspondingly 
be  lower  with  any  compliance  rate  less 
than  100  percent. 

Description  of  the  Steps  the  Agency  Has 
Taken  To  Minimize  the  Significant 
Economic  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives  of 
Applicable  Statutes 

NMFS  carefully  weighed  the  speed 
restriction  provisions  contained  in  this 
final  rule  in  light  of  right  whale 
protection  as  well  as  economic  impact. 
As  a  result,  NMFS  tightly  constrained  in 
time  and  place  seasonal  management 
areas  to  correspond  only  to  known  right 
whale  occurrence.  NMFS  determined 
that  creating  larger  SMAs  than  those 
being  enacted  would  provide  greater 
protection  for  right  whales  that  may 
occur  outside  historical  aggregation 
areas  or  where  densities  are  lower. 
However,  the  potential  economic 
impacts  increase  as  SMAs  grow  in  size, 
even  as  the  relative  conservation 
benefits  become  increasingly  smaller. 

As  a  result,  the  SMAs  have  been  made 
as  small  as  practicable  while  still 
providing  conservation  value.  In 
addition,  by  creating  DMAs,  NMFS  was 
able  to  maintain  SMAs  at  minimal  sites, 
further  reducing  economic  impact. 

The  use  of  DMAs  allows  for 
establishing  protective  measures  when 
right  whales  are  sighted  outside 
locations  and  times  of  SMAs.  Current 
limitations  in  agency^resources  make  it 
difficult  to  verify  and  subsequently 
establish  DMAs  quickly.  Furthermore, 
the  duration  of  the  DMAs  may  continue 
past  the  time  in  which  whales  are 
present.  Therefore,  NMFS  will  establish 
a  DMA  program  as  an  action 
complementary  to  SMAs,  although  not 
through  rulemaking.  NMFS  will 
announce  DMAs  to  mariners  through  its 
customary  maritime  communication 
media  and  any  other-appropriate  media 
channels.  NMFS  hopes  vessel  operators 


will  avoid  the  area  or  proceed  through 
the  area  at  10  knots,  but  understands 
that  many  will  not.  Nonetheless, 
operators  remain  liable  under  MMPA 
and  ESA  if  they  do  strike  a  whale. 

Operators  of  whale-watching  vessels 
and  passenger  vessels  had  indicated 
during  the  public  comment  period  that 
requiring  speed  restrictions  in  DMAs 
during  peak  season  would  result  in 
economic  hardship.  One  consequence  of 
administering  DMAs  with  speed 
restrictions  that  are  not  mandatory  is 
that  it  alleviates  further  economic 
burden,  particularly  to  those  vessels 
operating  during  peak  summer  months 
in  areas  where  no  SMA  is  in  place. 

NMFS  is  allowing  an  exemption  to 
speed  restrictions  contained  in  this  final 
rule  in  response  to  navigational  safety 
concerns.  This  exemption  allows  for  a 
vessel,  under  severe  conditions,  to 
operate  at  a  speed  above  the  required  10 
knots  to  maneuver  safely.  This 
exemption  has  been  incorporated  into 
the  final  rule  in  response  to  comments 
from  small  entities,  the  larger  universe 
of  vessel  operators,  and  port  authorities. 
A  vessel  may  operate  at  a  speed 
necessary  to  maintain  safe  maneuvering 
speed  instead  of  the  required  ten  knots 
only  if  justified  because  the  vessel  is  in 
an  area  where  oceanographic, 
hydrographic  and/or  meteorological 
conditions  severely  restrict  the 
maneuverability  of  the  vessel  and  the 
need  to  operate  at  such  speed  is 
confirmed  by  the  pilot  on  board  or, 
when  a  vessel  is  not  carrying  a  pilot,  the 
master  of  the  vessel.  If  a  deviation  from 
the  ten-knot  speed  limit  is  necessary, 
the  reasons  for  the  deviation,  the  speed 
at  which  the  vessel  is  operated,  the 
latitude  and  longitude  of  the  area,  and 
the  time  and  duration  of  such  deviation 
shall  be  entered  into  the  logbook  of  the 
vessel.  The  master  of  the  vessel  shall 
attest  to  the  accuracy  of  the  logbook 
entry  by  signing  and  dating  it. 

The  final  rule  is  subject  to  a  “sunset 
clause”  in  which  this  final  rule  is  set  to 
expire  five  years  firom  date  of 
effectiveness.  This  provides  some 
measure  of  relief  to  all  affected  entities, 
including  small  entities,  in  that  any 
future  action  will  be  subject  to 
applicable  rulemaking  procedures, 
including  RFA  and  NEPA. 

NMFS  analyzed  a  number  of 
alternatives  to  reduce  ship  strikes,  in 
addition  to  the  “no  action”  alternative. 
The  “no  action”  alternative  was  rejected 
because  NMFS  has  determined  that 
specific  action  (i.e.,  vessel  speed 
restrictions)  is  needed  to  reduce  the 
threat  of  ship  collisions  with  right 
whales. 

One  alternative  required  use  of  DMAs 
only  as  a  single  regulatory  action.  Small 
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businesses  may  prefer  this  alternative  to 
the  provisions  of  the  final  rule,  which 
includes  SMAs.  However,  relying  solely 
on  DMAs  would  not  provide  the  needed 
protection  to  right  whales,  since  this 
measure  requires  being  able  to  identify 
right  whale  aggregations  to  trigger 
DMAs.  In  addition,  one  consistent 
comment  NMFS  has  received  is  that  the 
shipping  industry  relies  on 
predictability  to  meet  timetables, 
coincide  with  maximum  tides  in  some 
ports,  and  to  schedule  longshoremen. 
The  use  of  DMAs  exclusively  and  no 
other  measures  (e.g.,  SMAs)  would 
render  the  protection  measures  highly 
unpredictable,  confounding  shipping 
schedules.  Moreover,  identification  of 
right  whale  aggregations  is  not  always 
possible  in  practice  (e.g.,  due  to  poor 
weather  or  other  logistical  constraints), 
thus  relying  on  this  measure  alone  may 
not  reduce  ship  strikes  sufficiently  to 
promote  population  recovery.  Dynamic 
management  is  used  to  reduce  fishery 
gear  entanglements  when  right  whales 
aggregations  are  discovered.  The 
approach  is  used  in  conjunction  with 
fishing  gear  modifications.  Therefore, 
this  system,  when  used  in  concert  with 
other  actions,  can  be  an  important 
management  tool.  It  is  not  a  flawless 
system  inasmuch  as  it  is  limited  by 
constraints  inherent  to  aircraft  surveys 
(e.g.,  darkness,  weather).  One  significant 
difference  between  the  fishing  gear 
Dynamic  Area  Management  program 
and  dynamic  management  as  it  pertains 
to  other  maritime  industries  is  that 
fishers  are  required  to  change  out  gear, 
a  rather  burdensome  task.  The  shipping 
industry  could  be  notified  real-time  by 
electronic  media  and  with  relatively 
minor  modifications  to  voyage  planning 
can  route  around  the  area  or  travel 
through  it  at  reduced  speed. 

Another  alternative  analyzed  was  the 
implementation  of  SMAs  as  a  single 
regulatory  action,  where  the  SMAs  were 
substantially  larger  in  size  and  in 
duration  than  those  contained  in  the 
final  rule.  This  alternative  as  a  stand¬ 
alone  measure  was  determined  to  be 
unlikely  to  aid  in  the  recovery  of  right 
whales,  since  as  a  single  measure,  it 
does  not  allow  for  responding  to 
situations  when  right  whales  are  sighted 
outside  of  predictable  or  historic 
aggregation  areas.  In  addition,  because 
the  SMAs  were  larger  than  those  being 
enacted,  the  added  economic  burden 
would  be  substantial.  Vessels  would  be 
required  to  travel  at  10  knots  farther 
from  shore  and  on  more  days  than  will 
be  required  by  the  provisions  of  the 
final  rule. 

One  alternative  consisted  of  proposed 
vessel  routing  measures  in  lieu  of  speed 
restrictions.  However,  NMFS 


determined  that  changes  in  routing 
procedures  alone  would  not  provide 
adequate  protection  from  ship  strikes  for 
right  whales.  Another  alternative 
analyzed  was  the  use  of  both  DMAs  and 
large-scale  SMAs  a§  regulatory  actions. 
This  alternative  would  have  provided 
the  greatest  protection  to  the  right  whale 
population.  Impacts  to  small  entities 
would  also  have  been  greatest  under 
this  alternative,  since  the  SMAs  in  this 
alternative  were  substantially  larger 
geographically  and  longer  temporally 
than  those  prescribed  in  the  final  rule. 

Other  significant  alternatives  to  the 
final  rule  included  speed  restrictions  at 
12  or  14  knots,  rather  than  the  10-knot 
speed  restriction  in  the  final  rule.  Based 
on  the  analysis  provided  in  the  IRFA, 
NMFS  recognizes  that  operators  of 
regular-speed  passenger  ferries,  regular- 
speed  whale-watching  vessels,  and 
charter  fishing  vessels  would  prefer  the 
12-or  14-knot  options.  However,  NMFS 
scientists  and  other  independent 
scientists  have  determined  that  as  vessel 
speed  increases,  the  likelihood  of 
serious  injury  and  death  to  whales 
increases.  Therefore,  among  the  three 
speed  restriction  options,  the  ten-knot 
option  provides  the  greatest  protection 
for  right  whales  and  the  greatest 
likelihood  of  allowing  recovery  of  this 
critically  endangered  species. 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  “small  entity 
compliance  guides.”  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  A  small  entity 
compliance  guide  was  prepared  as  part 
of  this  rulemaking  process.  The  guide 
will  be  sent  to  all  holders  of  permits 
issued  for  NE  and  SE  fisheries,  ferry 
operators,  whale  watching  vessel 
operators,  and  shipping  companies. 
Guides  will  also  be  provided  to  port 
authorities,  port  pilots,  and  the  USCG, 
and  others  as  appropriate,  for 
distribution  to  the  maritime  industry.  In 
addition,  copies  of  this  final  rule  and 
guide  are  available  from  NMFS,  Office 
of  Protected  Resources  and  on  the  Office 
of  Protected  Resources  Web  site  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  224 

Endangered  marine  and  anadromous 
species. 


Dated:  October  6,  2008. 

Samuel  D.  Rauch, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  224  is  amended 
as  follows: 

PART  224— ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

■  1.  The  authority  citation  for  50  CFR 
part  224  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543  and  16 
U.S.C.  1361  et  seq. 

■  2.  In  part  224,  a  new  §  224.105  is 
added  to  read  as  follows: 

§  224.1 05  Speed  restrictions  to  protect 
North  Atlantic  Right  Whales. 

(a)  The  following  restrictions  apply  to: 
All  vessels  greater  than  or  equal  to  65 
ft  (19.8  m)  in  overall  length  and  subject 
to  the  jurisdiction  of  the  United  States, 
and  all  other  vessels  greater  than  or 
equal  to  65  ft  (19.8  m)  in  overall  length 
entering  or  departing  a  port  or  place 
subject  to  the  jurisdiction  of  the  United 
States.  These  restrictions  shall  not  apply 
to  U.S.  vessels  owned  or  operated  by,  or 
under  contract  to,  the  Federal 
Government.  This  exemption  extends  to 
foreign  sovereign  vessels  when  they  are 
engaging  in  joint  exercises  with  the  U.S. 
Department  of  the  Navy.  In  addition, 
these  restrictions  do  not  apply  to  law 
enforcement  vessels  of  a  State,  or 
political  subdivision  thereof,  when 
engaged  in  law  enforcement  or  search 
and  rescue  duties. 

(1)  Southeast  U.S.  (south  of  St. 
Augustine,  FL  to  north  of  Brunswick, 
GA):  Vessels  shall  travel  at  a  speed  of  10 
knots  or  less  over  ground  during  the 
period  of  November  15  to  April  15  each 
year  in  the  area  bounded  by  the 
following:  Beginning  at  31°27'00.0"  N- 
080°51'36.0"  W;  thence  west  to  charted 
mean  high  water  line  then  south  along 
charted  mean  high  water  line  and 
inshore  limits  of  COLREGS  limit  to  a 
latitude  of  29°45'00.0"  N  thence  east  to 
29°45'00.0"N-080°51'36.0"  W;  thence 
back  to  starting  point.  (Fig.  1). 

(2)  Mid-Atlantic  U.S.  (from  north  of 
Brunswick,  Georgia  to  Rhode  Island): 
Vessels  shall  travel  10  knots  or  less  over 
ground  in  the  period  November  1  to 
April  30  each  year: 

(i)  In  the  area  bounded  by  the 
following:  33°56'42.0"  N-077°31'30.0" 
W;  thence  along  a  NW  bearing  of 
313.26°  True  to  charted  mean  high 
water  line  then  south  along  mean  high 
water  line  and  inshore  limits  of 
COLREGS  limit  to  a  latitude  of 
31°27'00.0"  N;  thence  east  to  31°27'00.0" 
N-080°51'36.0"  W;  thence  to  31°50'00.0" 
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N-080°33'12.0"  W;  thence  to  32°59'06.0" 
N-078°50'18.0"  W;  thence  to  33°28'24.0" 
N-078°32'30.0"  W;  thence  to  33°36'30.0" 
N-077°47'06.0"  W;  thence  hack  to 
starting  point.; 

(ii)  Within  a  20-nm  (37  km)  radius  (as 
measured  seaward  from  COLREGS 
delineated  coast  lines  and  the  center 
point  of  the  port  entrance)  (Fig.  2)  at  the 

(A)  Ports  of  New  York/New  Jersey: 
40°29'42.2"  N-073°55'57.6"  W; 

(B)  Delaware  Bay  (Ports  of 
Philadelphia  and  Wilmington): 
38°52'27.4"’  N-075°01'32.1"  W; 

(C)  Entrance  to  the  Chesapeake  Bay 
(Ports  of  Hampton  Roads  and 
Baltimore):  37°00'36.9"  N-075°57'50.5" 
W;  and 

(D)  Ports  of  Morehead  City  and 
Beaufort,  NC:  34°41'32.0"  N- 
076°40'08.3"  W;  and 

(iii)  In  Block  Island  Sound,  in  the  area 
bounded  by  the  following  coordinates: 
Beginning  at  40°51'53.7"  N-70°36'44.9" 
W;  thence  to  41°20'14.1"  N-70°49'44.1" 
W;  thence  to  41°04'16.7"  N-71°51'21.0" 
W;  thence  to  40°35'56.5"  N-71°38'25.1" 
W;  thence  back  to  starting  point.  (Fig.  2). 

(3)  Northeast  U.S.  (north  of  Rhode 
Island): 

(i)  In  Cape  Cod  Bay,  MA:  Vessels  shall 
travel  at  a  speed  of  10  knots  or  less  over 
ground  during  the  period  of  January  1 
to  May  15  in  Cape  Cod  Bay,  in  an  area 
beginning  at  42°04'56.5"  N-070°12'00.0" 
W;  thence  north  to  42°12'00.0"  N- 
070°12'00.0"  W;  thence  due  west  to 


charted  mean  high  water  line;  thence 
along  charted  mean  high  water  within 
Cape  Cod  Bay  back  to  beginning  point. 
(Fig.  3). 

(ii)  Off  Race  Point:  Vessels  shall  travel 
at  a  speed  of  10  knots  or  less  over 
ground  during  the  period  of  March  1  to 
April  30  each  year  in  waters  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (Fig'.  3); 
42°30'00.0"  N-069°45'00.0"  W;  thence  to 
42°30'00.0"  N-070°30'00.0"  W;  thence  to 
42°12'00.0"  N-070°30'00.0"  W;  thence  to 
42°12'00.0"  N-070°12'00.0"  W;  thence  to 
42°04'56.5"  N-070°12'00.0"  W;  thence 
along  charted  mean  high  water  line  and 
inshore  limits  of  COLREGS  limit  to  a 
latitude  of  41°40'00.0"  N;  thence  due 
east  to  41°41'00.0"  N-069°45'00.0"  W; 
thence  back  to  starting  point. 

(iii)  Great  South  Channel:  Vessels 
shall  travel  at  a  speed  of  10  knots  or  less 
over  ground  during  the  period  of  April 

1  to  July  31  each  year  in  all  waters 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated 
(Fig.  3): 

42°30'00.0"  N-069°45'00.0"  W 
41°40'00.0"  N-069°45'00.0"  W 
41°00'00.0"  N-069°05'00.0"  W 
42°09'00.0"  N-067°08'24.0"  W 
42°.30'00.0"  N-067°27'00.0"  W 
42°30'00.0"  N-069°45'00.0"  W 

(b)  Except  as  noted  in  paragraph  (c)  of 
this  section,  it  is  unlawful  under  this 
section: 


(1)  For  any  vessel  subject  to  the 
jurisdiction  of  the  United  States  to 
violate  any  speed  restriction  established 
in  paragraph  (a)  of  this  section;  or 

(2)  For  any  vessel  entering  or 
departing  a  port  or  place  under  the 
jurisdiction  of  the  United  States  to 
violate  any  speed  restriction  established 
in  paragraph  (a)  of  this  section. 

(c)  A  vessel  may  operate  at  a  speed 
necessary  to  maintain  safe  maneuvering 
speed  instead  of  the  required  ten  knots 
only  if  justified  because  the  vessel  is  in 
an  area  where  oceanographic, 
hydrographic  and/or  meteorological 
conditions  severely  restrict  the 
maneuverability  of  the  vessel  and  the 
need  to  operate  at  such  speed  is 
confirmed  by  the  pilot  on  board  or, 
when  a  vessel  is  not  carrying  a  pilot,  the 
master  of  the  vessel.  If  a  deviation  from 
the  ten-knot  speed  limit  is  necessary, 
the  reasons  for  the  deviation,  the  speed 
at  which  the  vessel  is  operated,  the 
latitude  and  longitude  of  the  area,  and 
the  time  and  duration  of  such  deviation 
shall  be  entered  into  the  logbook  of  the 
vessel.  The  master  of  the  vessel  shall 
attest  to  the  accuracy  of  the  logbook 
entry  by  signing  and  dating  it. 

(d)  This  final  rule  expires  on 
December  9,  2013. 

BILLING  CODE  3510-22-P 
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Figure  1 .  Southeast  United  States 
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Northeast  United  States 
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ACTION:  Final  rule;  notice  of 
effectiveness  of  information  collection. 


by  OMB.  This  included  the  requirement 
to  report  any  interactions  that  may 
occur  between  a  CPS  vessel  and/pr 
fishing  gear  and  sea  otters.  The  final 
rule  stated  that  NMFS  would  publish  a 
subsequent  Federal  Register  notice 
announcing  the  effectiveness  of  those 
requirements.  Therefore  NMFS 
announces  that  OMB  approved  the 
collection  of  information  requirements 
contained  in  the  May  30,  2007,  final 
rule  under  Control  Number  0648-0566 
with  an  expiration  date  of  August  31, 
2010. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  7,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  For 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

IFR  Doc.  E8-24201  Filed  10-9-08;  8:45  ami 
BILLING  CODE  3510-22-S 


IFR  Doc.  E8-24177  Filed  10-7-08;  4:15  pm] 
BILLING  CODE  3510-22-C 


SUMMARY:  NMFS  is  announcing  that  the 
information  collection  and  reporting 
requirement  was  approved  by  the  Office 
of  Management  and  Budget  (OMB). 
OATES:  The  information  collection 
requirements  in  50  CFR  660.520  are 
effective  November  10,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  Lindsay,  Southwest  Region, 
NMFS,  (562)  980-4034. 

SUPPLEMENTARY  INFORMATION:  On  May 
30,  2007,  NMFS  published  a  final  rule 
(72  FR  29891)  implementing  new 
reporting  requirements  and 
conservation  measures  under  the 
Coastal  Pelagic  Species  (CPS)  Fishery 
Management  Plan  (FMP).  This  final  rule 
contained  information  collection 
requirements  that  at  the  time  of 
publication  had  not  yet  been  approved 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 


[Docket  No.  0809301285-81289-01] 


RIN  0648-AX31 


Fisheries  Off  West  Coast  States; 
Coastal  Pelagic  Species  Fisheries; 
Reporting  Requirements  and 
Conservation  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  HOUSING  FINANCE 
AGENCY 

12CFR  Part  1202 
RIN  2590-AA05 

Freedom  of  Information  Act 

agency:  Federal  Housing  Finance 
Agency. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Housing  Finance 
Agency  (FHFA)  is  proposing  a 
regulation  and  soliciting  comments  on 
implementation  of.the  Freedom  of 
Information  Act  (FOIA)  (U.S.C.  552), 
establishing  procedures  for  public 
disclosure  of  information  required  to  be 
disclosed  under  the  FOIA,  and 
procedures  to  protect  from  disclosure 
business  confidential  and  trade  secret 
information,  as  appropriate. 

DATES:  Comments  regarding  this  Notice 
of  Proposed  Rulemaking  must  be 
received  in  writing  on  or  before 
November  10,  2008.  For  additional 
information,  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  You  may  submit  your 
comments  on  the  proposed  rulemaking, 
identified  by  “RIN  2590-AA05,”  by  any 
of  the  following  methods: 

•  E-mail:  RegComments@fhfa.gov. 
Please  include  “RIN-2590-AA05”  in 
the  subject  line  of  the  message. 

•  Any  U.S.  Mail  service,  United 
Parcel  Service,  Federal  Express,  or  other 
commercial  delivery  service,  addressed 
to:  Alfred  M.  Pollard,  General  Counsel, 
(Office  of  Federal  Housing  Enterprise 
Oversight)  (OFHEO))  and  Christopher 
Curtis,  General  Counsel  (Federal 
Housing  Finance  Board  (FHFB)), 
Attention:  Comments/RIN  2590-AA05, 
Federal  Housing  Finance  Agency, 

Fourth  Floor,  1700  G  Street,  NW., 
Washington,  DC  20552. 

•  Hand  Delivery/Courier  to:  Alfred  M. 
Pollard,  General  Counsel  (OFHEO)  and 
Christopher  Curtis,  General  Counsel 
(FHFB),  Attention:  Comments/RIN 
2590— AA05,  Federal  Housing  Finance 
Agency,  Fourth  Floor,  1700  G  Street, 
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NW.,  Washington,  DC  20552.  The 
package  should  be  logged  at  the  Guard 
Desk,  First  Floor,  on  business  days 
between  9  a.m.  and  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  D.  Laponsky,  Deputy  General 
Counsel,  telephone  (202)  414-3832,  (not 
a  toll  free  number).  Federal  Housing 
Finance  Agency,  Fourth  Floor,  1700  G 
Street,  NW.,  Washington,  DC  20552.  The 
telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
is  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments 

The  Federal  Housing  Finance  Agency 
(FHFA)  invites  comment  on  all  aspects 
of  the  proposed  regulation,  and  will  take 
all  relevant  comments  into 
consideration  before  issuing  the  final 
regulation. 

Instructions:  FHFA  requests  that 
comments  submitted  in  hard  copy  also 
be  accompanied  by  the  electronic 
version  in  Microsoft  Word®  or  in  a 
portable  document  format  (PDF)  on  3.5” 
disk  or  CD-ROM.  All  submissions 
received  must  include  the  agency  name 
or  Regulatory  Information  Number  (RIN) 
for  this  rulemaking.  Copies  of  all 
comments  received  will  be  posted 
without  change  on  the  internet  web  site, 
http://www.ofheo.gov,  and  will  include 
any  personal  information  provided.  In 
addition,  copies  of  all  comments 
received  will  be  available  for 
examination  by  the  public  on  business 
days  between  the  hours  of  10  a.m.  and 
3  p.m.  at  the  Federal  Housing  Finance 
Agency,  Fourth  Floor,  1700  G  Street, 
NW.,  Washington,  DC  20552.  To  make 
an  appointment  to  inspect  comments, 
please  call  the  Office  of  General  Counsel 
(OFHEO)  at  (202)  414-3751. 

II.  Background 

The  Federal  Housing  Finance 
Regulatory  Reform  Act  of  2008  (Act) 
(Pub.  L.  110-289),  established  FHFA  as 
an  independent  agency  of  the  Federal 
Government  to  ensure  that  the  Federal 
National  Mortgage  Association  (Fannie 
Mae),  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  and  the 
Federal  Home  Loan  Banks  (collectively, 
the  Regulated  Entities)  are  capitalized 
adequately  and  operate  safely  and 
soundly  and  in  compliance  with 
applicable  laws,  rules  and  regulations. 


III.  Section-by-Section  Analysis 

Section  1202.1  Why  did  FHFA  Issue 
this  Regulation? 

This  section  describes  the  purpose  of 
the  part  to  implement  the  Freedom  of 
Information  Act  (FOIA),  explaining 
FHFA’s  general  policies  and  procedures 
for  disclosing  information  under  the 
FOIA. 

Section  1202.2  What  do  the  Terms  in 
this  Regulation  Mean? 

This  section  sets  forth  definitions  of 
many  terms  relevant  to  the  proposed 
regulation. 

Section  1202.3  What  Information  can  I 
Obtain  through  FOIA? 

This  section  describes  for  the  public 
the  type  of  information  that  may  be 
obtained  under  the  FOIA. 

Section  1202.4  What  Information  is 
Exempt  from  Disclosure? 

This  section  describes  records  that 
FHFA  does  not  have  to  disclose  even  if 
requested. 

Section  1202.5  How  do  I  Request 
Information  from  FHFA  under  FOIA? 

This  section  explains  what  a  person 
must  do  to  submit  a  valid  request  to 
FHFA  to  disclose  records.  It  describes 
the  information  to  provide;  allowing 
FHFA  to  identify  the  records  sought  and 
determine  whether  they  can  be 
disclosed. 

Section  1202.6  What  if  my  Request 
does  not  have  all  the  Information  FHFA 
Requires? 

This  section  explains  that  FHFA  will 
give  requesters  an  opportunity  to 
modify  or  amend  a  request  that  is 
incomplete  or  insufficient.  It  also 
explains  how  FHFA  will  treat  such 
requests  until  adequate  information  is 
received. 

Section  1202.7  How  will  FHFA 
Respond  to  my  FOIA  Request? 

This  section  describes  FHFA’s  multi¬ 
track  method  of  processing  requests  and 
the  time  within  which  FHFA  will 
respond  to  requests.  It  also  explains  that 
FHFA  will  grant  or  deny  requests  in 
writing,  provide  reasons  if  a  request  is 
denied  in  whole  or  in  part,  refer  the 
request  to  another  agency  if  it  is 
appropriate  to  do  so,  and  explain  the 
right  of  appeal. 
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Section  1 202.8  If  the  Records  1  Request 
Contain  Confidential  Commercial 
Information,  what  Procedures  will  FHFA 
Follow? 

This  section  explains  how  FHFA 
complies  with  Executive  Order  No. 
12,600  and  describes  special  procedures 
required  before  FHFA  discloses 
confidential  commercial  information  in 
response  to  a  FOIA  request. 

Section  1202.9  How  do  I  Appeal  a 
Response  Denying  my  FOIA  Request? 

This  section  describes  the  process  by 
which  a  requester  whose  request  is 
denied  in  whole  or  in  part  may  appeal. 

It  explains  when  and  how  to  appeal  and 
how  and  within  what  time  limits  FHFA 
will  respond  to  appeals. 

Section  1 202. 1 0  Will  FHFA  Expedite 
My  Request  or  Appeal? 

This  section  explains  how  a  person 
can  ask  FHFA  to  expedite  a  request  or 
your  appeal.  It  describes  the  reasons 
that  justify  expediting  a  request  or  an 
appeal  and  the  time  within  which  FHFA 
will  notify  the  person  that  the  request  or 
appeal  will  or  will  not  be  expedited. 

Section  1202.11  What  Will  It  Cost  To 
Get  the  Records  I  Requested? 

This  section  explains  when  FHFA 
will  charge  for  searching  for  and 
providing  copies  of  records  and  how  to 
identify  the  costs  FHFA  will  charge. 

Section  1202.12  Is  There  Anything 
Else  I  Need  To  Know  About  FOIA 
Procedures? 

This  section  explains  that  FHFA’s 
FOIA  regulation  does  not  create  any 
independent  rights,  but  provides 
procedures  for  exercising  rights  granted 
by  the  FOIA. 

Regulatory  Impacts 

Paperwork  Reduction  Act 

The  proposed  regulations  in  this  part 
do  not  contain  any  information 
collection  requirement  that  requires  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation’s 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  (5  U.S.C.  605(b)).  The  FHFA  has 
considered  the  impact  of  the  proposed 
regulation  under  the  Regulatory 
Flexibility  Act.  The  FHFA  certifies  that 
the  proposed  regulation  is  not  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  the  regulation  is 
applicable  only  to  the  internal 
operations  and  legal  obligations  of  the 
FHFA. 

List  of  Subjects  in  12  CFR  Part  1202 

Appeals,  Confidential  commercial 
information.  Disclosure,  Exemptions, 
Fees,  Final  action.  Freedom  of 
Information  Act,  Judicial  review. 
Records,  Requests. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  FHFA  proposes  to 
amend  12  CFR  chapter  XII  by  adding 
part  1202  to  subchapter  A  to  read  as 
follows. 

PART  1202— FREEDOM  OF 
INFORMATION  ACT 

Sec. 

1202.1  Why  did  FHFA  issue  this  part? 

1202.2  What  do  the  terms  in  this  part 
mean? 

1202.3  What  information  can  I  obtain 

through  FOIA?  .i 

1202.4  What  information  is  exempt  from 
disclosure? 

1202.5  How  do  I  request  information  from 
FHFA  under  FOIA? 

1202.6  What  if  my  request  does  not  have  all 
the  information  FHFA  requires? 

1202.7  How  will  FHFA  respond  to  my 
FOIA  request? 

1202.8  If  the  records  I  request  contain 
confidential  commercial  information, 
what  procedures  will  FHFA  follow? 

1202.9  How  do  I  appeal  a  response  denying 
my  FOIA  request? 

1202.10  Will  FHFA  expedite  my  request  or 
appeal? 

1202.11  What  will  it  cost  to  get  the  records 
I  requested? 

1202.12  Is  there  anything  else  I  need  to 
know  about  FOIA  procedures? 

Authority:  Public  Law  110-289, 122  Stat. 
2654;  5  U.S.C.  301,  552;  12  U.S.C.  4526;  E.O. 
12600,  52  FR  23781,  3  CFR,  1987  Comp.,  p. 
235;  E.O.  13392,  70  FR  75373-75377,  3  CFR, 
2006  Comp.,  p.  216-200. 

§  1 202.1  Why  did  FHFA  issue  this  part? 

(a)  The  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552),  is  a  federal  law 
that'requires  the  Federal  Housing 
Finance  Agency  (FHFA)  and  other 
government  agencies  to  disclose  records 
to  the  public. 

(b)  This  part  explains  the  rules  that 
FHFA  follows  when  processing  and 
responding  to  requests  for  records  under 
the  FOIA.  It  also  explains  what  you 
must  do  to  request  records  from  FHFA 
under  the  FOIA.  You  should  read  this 
part  together  with  the  FOIA,  which 


explains  in  more  detail  your  rights  and 
the  records  FHFA  may  release  to  you. 

(c)  If  you  want  to  request  Information 
about  yourself  under  the  Privacy  Act  (5 
U.S.C.  552a),  you  should  file  your 
request  using  FHFA’s  Privacy  Act 
regulations  at  part  1204  of  this  Title.  If 
you  file  a  FOIA  request  for  inforrriation 
about  yourself,  FHFA  will  process  it  as 
a  request  under  the  separate  Privacy  Act 
rules. 

(d)  FHFA  may  make  public 
information  that  it  routinely  publishes 
or  discloses  when  performing  its 
activities  without  following  these 
procedures. 

§  1 202.2  What  do  the  terms  in  this  part 
mean? 

Some  of  the  terms  you  need  to 
understand  while  reading  the 
regulations  in  this  part  are — 

Appeals  Officer  or  FOIA  Appeals 
Officer  means  a  person  designated  by 
the  Director  of  the  Federal  Housing 
Finance  Agency  (FHFA)  to  process 
appeals  of  denials  of  requests  for  F'HFA 
records  under  the  FOIA. 

Confidential  commercial  information 
means  records  provided  to  the 
government  by  a  submitter  that  arguably 
contain  material  exempt  from  release 
under  Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4), 
because  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

Days,  unless  stated  as  “calendar 
days,’’  are  working  days  and  do  not 
include  Saturdays,  Sundays,  and  federal 
holidays.  If  the  last  day  of  any  period 
prescribed  herein  falls  on  a  Saturday, 
Sunday,  or  federal  holiday,  the  last  day 
of  the  period  will  be  the  next  working 
day  that  is  not  a  Saturday,  Sunday,  or 
federal  holiday. 

Direct  costs  means  the  expenses, 
including  for  contract  services,  incurred 
by  FHFA  in  search  time,  or  reviewing 
and  duplicating  records  to  respond  to  a 
request  for  information.  In  the  case  of  a 
commercial  use  request,  the  term  also 
means  those  expenditures  FHFA 
actually  incurs  in  reviewing  records  to 
respond  to  the  request.  Direct  costs 
include  the  cost  of  the  time  of  the 
employee  performing  the  work,  the  cost 
of  any  computer  searches,  and  the  cost 
of  operating  duplication  equipment. 
Direct  costs  do  not  include  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

Employee,  for  the  purposes  of  this 
part,  means  any  person  holding  an 
appointment  to  a  position  of 
employment  with  FHFA  or  any  person 
who  formerly  held  such  an 
appointment:  any  conservator  appointed 
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by  FHFA;  or  any  agent  or  independent 
contractor  acting  on  behalf  of  FHFA, 
even  though  the  appointment  or 
contract  has  terminated. 

FHFA  means  the  Federal  Housing 
Finance  Agency  and  includes  its 
predecessor  agencies,  the  Office  of 
Federal  Housing  Enterprise  Oversight 
(OFHEO),  and  the  Federal  Housing 
Finance  Board  (FHFB).  FHFA  is  an 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

FOIA  Officer  and  Chief  FOIA  Officer 
are  persons  designated  by  the  Director 
of  FHFA  to  process  and  respond  to 
requests  for  FHFA  records  under  the 
FOIA.  The  mailing  address  for  the  FOIA 
Officer  or  the  Chief  FOIA  Officer  is 
FHFA,  1700  G  Street,  NW.,  Washington, 
DC  20552. 

Readily  reproducible  means  that  the 
requested  record  or  records  exist  in 
electronic  format  and  can  be 
downloaded  or  transferred  intact  to  a 
computer  disk,  tape,  or  other  electronic 
medium  with  equipment  and  software 
currently  in  use  by  FHFA. 

Record  means  information  or 
documentary  material  FHFA  maintains 
in  any  form  or  format,  including 
electronic,  which  FHFA — 

(1)  Created  or  received  under  federal 
law  or  in  connection  with  the 
transaction  of  public  business; 

(2)  Preserved  or  determined  is 
appropriate  for  preservation  as  evidence 
of  FHFA’s  operations  or  activities  or 
because  of  the  value  of  the  information 
it  contains;  and 

(3)  Controls  at  the  time  it  receives  a 
request  for  disclosure. 

Regulated  entities  means  the  Federal 
Home  Loan  Mortgage  Corporation 
(“Freddie  Mac”),  the  Federal  National 
Mortgage  Association  (“Fannie  Mae”), 
any  Federal  Home  Loan  Bank  and/or 
any  affiliate  thereof  that  is  subject  to  the 
regulatory  authority  of  FHFA. 

Requester  means  any  person  seeking 
access  to  FHFA  records  under  the  FOIA. 

Search  time  means  the  amount  of 
time  spent  by  or  on  behalf  of  FHFA  in 
attempting  to  locate  records  responsive 
to  a  request,  manually,  or  by  electronic 
means,  including  page-by-page  or  line- 
by-line  identification  of  responsive 
material  within  a  record  or  extraction  of 
electronic  information  from  electronic 
storage  media. 

Submitter  means  any  person  or  entity 
providing  confidential  information  to 
the  government.  The  term  submitter 
includes,  but  is  not  limited  to 
corporations,  state  governments,  and 
foreign  governments. 

Unusual  circumstances  means  the 
need  to — 

(1)  Search  for  and  collect  records  from 
agencies,  offices,  facilities,  or  locations 


that  are  separate  from  the  office 
processing  the  request; 

(2)  Search,  review,  and  duplicate  a 
voluminous  amount  of  separate  and 
distinct  records  in  order  to  process  a 
single  request;  or 

(3)  Consult  with  another  agency  or 
among  two  or  more  components  of 
FHFA  that  have  a  substantial  interesjt  in 
the  determination  of  a  request. 

§  1202.3  What  information  can  i  obtain 
through  FOIA? 

(a)  General.  FHFA  generally  follows  a 
policy  prohibiting  employees  from 
releasing  or  disclosing  confidential  or 
otherwise  non-public  information  that 
FHFA  possesses,  except  as  authorized 
by  this  part  or  by  the  Director  of  FHFA, 
when  the  disclosure  is  necessary  for  the 
performance  of  official  duties 

(b)  Records.  You  may  request  that 
FHFA  disclose  to  you  its  records  on  a 
subject  of  interest  to  you.  The  FOIA 
only  requires  the  disclosure  of  records. 

It  does  not  require  FHFA  to  create 
compilations  of  information  or  to 
provide  narrative  responses  to  questions 
or  queries.  Some  information  is  exempt 
from  disclosure. 

(c)  Reading  Rooms.  FHFA  maintains 
electronic  and  physical  reading  rooms. 

(1)  You  may  visit  the  physical  reading 
room  for  FHFA  and  OFHEO  records  at 
1700  G  Street,  NW.,  Fourth  Floor, 
Washington,  DC  20552,  open  to  the 
public  from  9  a.m.  to  3  p.m.  each 
business  day.  For  an  appointment, 
contact  the  FOIA  Officer  by  calling  202- 
414-6425  or  by  e-mail  at  foia@fhfa.gov 
or  foia.office@ofheo.gov. 

(2)  You  may  visit  the  physical  reading 
room  for  FHFA  and  FHFB  records  and 
at  1675  Eye  Street,  NW.,  4th  Floor, 
Washington,  DC  20006,  open  to  the 
public  from  9  a.m.  to  3  p.m.  each 
business  day.  For  an  appointment, 
contact  the  FOIA  Officer  by  calling  202- 
408-2505  or  by  e-mail  at  foia@fhfa.gov 
or  foia@fhfb.gov. 

(3)  You  can  find  FHFA’s  electronic 
reading  rooms  by  visiting  FHFA’s  Web 
site  at  http://wwiv.fhfa.gov  and  linking 
to  its  predecessor  agencies’  Web  sites: 
http://www.ofheo.gov  (Office  of  Federal 
Housing  Enterprise  Oversight);  and 
http://www.fhfb.gov  (Federal  Housing 
Finance  Board). 

(4)  Each  reading  room  has  the 
following  records  created  by  FHFA  or 
its  predecessor  agencies,  after  November 
1,  1996,  and  current  indices  to  all  of  the 
following  records  created  by  FHFA  or 
its  predecessor  agencies  before  or  after 
November  1,  1996 — 

(i)  final  opinions  or  orders  issued  by 
FHFA,  or  its  predecessor  agencies  in 
adjudication; 


(ii)  Statements  of  policy  and 
interpretation  that  have  been  adopted  by 
FHFA  or  its  predecessor  agencies  that 
are  not  published  in  the  Federal 
Register; 

(iii)  FHFA  or  its  predecessor  agencies 
administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public,  and  that  are  not  exempt 
from  disclosure  under  FOIA;  and 

(iv)  Copies  of  all  records  released 
pursuant  to  this  subpart  that  FHFA 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records. 

§  1202.4  What  information  is  exempt  from 
disclosure? 

(а)  General.  Unless  the  Director  of 
FHFA,  his  or  her  designee,  any  FHFA 
regulation,  or  a  statute  specifically 
authorizes  disclosure,  FHFA  will  not 
release  records  of  matters  that  are — 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  and 
is  in  fact  properly  classified  pursuant  to 
such  Executive  order. 

(2)  Related  solely  to  FHFA’s  internal 
personnel  rules  and  practices. 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  5 
U.S.C.  552b),  provided  that  such 
statute — 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Trade  ^pcrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential. 

(5)  Contained  in  inter-agency  or  intra¬ 
agency  memoranda  or  letters  that  would 
not  be  available  by  law  to  a  private  party 
in  litigation  with  FHFA. 

(б)  Contained  in  personnel,  medical 
or  similar  files  (including  financial  files) 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(7)  Compiled  for  law  enforcement 
purposes,  but  only  to  the  extent  that  the 
production  of  such  law  enforcement 
records  or  information — 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  fair  trial  or  an  impartial  adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
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foreign  agency  or  authority  or  any 
private  institution  or  an  entity  that  is 
regulated  and  examined  by  FHFA  that 
furnished  information  on  a  confidential 
basis,  and,  in  the  case  of  a  record 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  that  are  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  Discretion  to  Apply  Exemptions. 
Although  records  or  parts  of  them  may 
be  exempt  from  disclosure,  FHFA  may 
elect  under  the  circumstances  of  any 
particular  request  not  to  apply  an 
exemption.  This  election  does  not 
generally  waive  the  exemption  and  it 
does  not  have  precedential  effect.  FHFA 
may  still  apply  the  exemption  to  any 
other  records  or  portions  of  records, 
regardless  of  when  the  request  is 
received. 

(c)  Redacted  Portion.  If  a  requested 
record  contains  exempt  information  and 
information  that  can  be  disclosed  and 
the  portions  can  reasonably  be 
segregated  ft-om  each  other,  the  portion 
of  the  record  that  can  be  disclosed  will 
be  released  to  the  requester  after  FHFA 
deletes  the  exempt  portions.  If  it  is 
technically  feasible,  FHFA  will  indicate 
the  amount  of  the  information  deleted  at 
the  place  in  the  record  where  the 
deletion  is  made  and  include  a  notation 
identifying  the  exemption  that  was 
applied,  unless  including  that 
indication  would  harm  an  interest 
protected  by  an  exemption. 

(d)  Exempt  and  Redacted  Material. 
FHFA  is  not  required  to  provide  an 
itemized  index  correlating  each 
withheld  document  (or  redacted 
portion)  with  a  specific  exemption 
justification. 

(e)  Disclosure  to  Congress.  This 
section  does  not  allow  FHFA  to 
withhold  any  information  from,  or  to 
prohibit  the  disclosure  of  any 
information  to,  the  Congress  or  any 


congressional  committee  or 
subcommittee. 

§  1 202.5  How  do  I  request  information 
from  FHFA  under  FOIA? 

(a)  Where  to  Send  Your  Request.  FOIA 
requests  must  be  in  writing.  You  may 
make  a  request  for  FHFA  records  by 
writing  directly  to  the  FOIA  Office 
through  electronic  mail,  regular  mail,  or 
fax.  The  electronic  mail  address  is; 
foia.office@fhfa.gov.  The  regular  mail 
address  is:  FOIA  Officer,  Federal 
Housing  Finance  Agency,  1700  G  Street, 
NW.,  Washington,  DC  20552.  The  fax 
number  is:  (202)  414-8917.  You  can 
help  FHFA  process  your  request  by 
marking  electronic  mail,  letter,  or  fax 
and  the  subject  line,  envelope,  or  fax 
cover  sheet  “FOIA  Request.”  You  may 
find  the  FHFA’s  “Freedom  of 
Information  Act  Reference  Guides,” 
available  electronically  on  the  FHFA’s 
Web  site,  http://www.fhfa.gov,  helpful 
in  making  your  request. 

(b)  Provide  Your  Name  and  Address-. 
Your  request  must  include  your  full 
name,  your  address  and,  if  different,  the 
address  at  which  FHFA  is  to  notify  you 
about  your  request;  a  telephone  number 
at  which  you  can  be  reached  during 
normal  business  hours,  and  an 
electronic  mail  address,  if  any. 

(c)  Request  is  Under  FOIA.  Your 
request  must  have  a  statement 
identifying  it  as  being  made  under 
FOIA. 

(d)  Your  FOIA  Status.  If  you  are 
submitting  your  request  as  a 
“commercial  use”  requester,  an 
“educational  institution”  requester,  a 
“non-commercial  scientific  institution” 
requester,  or  a  “representative  of  the 
news  media”  for  the  purposes  of  the  fee 
provisions  of  FOIA,  your  request  must 
include  a  statement  specifically 
identifying  your  status. 

(e)  Describing  the  Records  you 
Request.  You  must  describe  the  records 
that  you  seek  in  enough  detail  to  enable 
FHFA  personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Your 
request  should  include  as  much  specific 
information  as  possible  that  you  know 
about  each  record  you  request,  such  as 
the  date,  title  or  name,  author,  recipient, 
subject  matter,  and  file  designations  or 
descriptions  of  the  record. 

(f)  How  You  want  the  Records 
Produced  to  You.  Your  request  must  tell 
FHFA  whether  you  will  inspect  the 
records  before  duplication  or  want  them 
duplicated  and  furnished  without 
inspection. 

(g)  Agreement  to  Pay  Fees.  Your  FOIA 
request  is  an  agreement  by  you  to  pay 
all  applicable  fees  charged  under 

§  1202.11,  up  to  $100.00,  unless  you 
seek  a  fee  waiver.  When  making  a 


request,  you  may  specify  a  higher  or 
lower  amount  you  will  pay  without 
consultation.  Your  inability  to  pay  a  fee 
does  not  justify  granting  a  fee  waiver. 

(h)  Valid  Requests.  FHFA  will  only 
process  valid  requests.  A  valid  request 
must  meet  all  the  requirements  of  this 
section. 

§  1202.6  What  if  my  request  does  not  have 
all  the  information  FHFA  requires? 

If  the  FHFA  determines  that  your 
request  does  not  reasonably  describe  the 
records  you  seek,  is  overly  broad,  or 
otherwise  lacks  required  information, 
we  will  inform  you  in  writing  to  explain 
why  your  request  is  incomplete  or 
insufficient  and  give  you  30  calendar 
days  to  modify  your  request  to  meet  all 
the  requirements.  The  first  request  for 
additional  information  tolls  the  20  days 
period  for  FHFA  to  respond  to  your 
request  under  §  1202.7. 

(a)  If  you  respond  with  an  amended 
request,  FHFA  will  process  the 
amended  request  as  a  new  request. 

(b)  If  you  do  not  respond  or  provide 
additional  information  within  the  time 
allowed,  or  if  the  additional  information 
you  provide  is  still  incomplete  or 
insufficient,  FHFA  will  consider  the 
request  withdrawn. 

(c)  If  the  additional  information  you 
are  required  to  provide  concerns  fees 
that  may  be  incurred  or  an  agreement  to 
pay  fees,  FHFA  may  toll  the  20  days 
response  time  under  §  1202.7,  as  often 
as  necessary  to  obtain  the  additional 
information. 

§  1202.7  How  will  FHFA  respond  to  my 
FOIA  request? 

(a)  Authority  to  Grant  or  Deny 
Requests.  The  FOIA  Officer  and  the 
Chief  FOIA  Officer  are  authorized  to 
grant  or  deny  any  request  for  FHFA 
records. 

(b)  Multi-Track  Request  Processing. 
FHFA  uses  a  multi-track  system  to 
process  FOIA  requests.  This  means  that 
FOIA  requests  are  processed  based  on 
their  complexity.  When  FHFA  receives 
your  request,  it  is  assigned  to  a  Standard 
Track  or  Complex  Track.  FHFA  will 
notify  you  if  your  request  is  assigned  to 
the  Complex  Track  as  described  in 
paragraph  (e)  of  this  section  for 
extensions  of  time. 

(1)  Standard  Track.  FHFA  assigns 
FOIA  requests  that  are  routine  and 
require  little  or  no  search  time,  review, 
or  analysis  to  the  Standard  Track.  We 
respond  to  these  requests  within  20 
days  after  receipt,  in  the  order  in  which 
they  are  received.  If  FHFA  determines 
while  processing  your  Standard  Track 
request,  that  it  is  more  appropriately  a 
Complex  Track  request,  we  will  reassign 
it  to  the  Complex  Track  and  notify  you 
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as  described  in  paragraph  (e)  of  this 
section  for  extensions  of  time. 

(2)  Complex  Track.  FHFA  assigns 
requests  that  are  not  routine  to  the 
Complex  Track.  Complex  Track  requests 
are  those  to  which  FHFA  determines 
that  the  response  will  he  voluminous, 
involve  two  or  more  FHFA  units, 
require  consultation  with  other  agencies 
or  entities,  require  searches  of  archived 
documents;  or  when  FHFA  determines 
that  the  request  seeks  confidential 
commercial  information  as  described  in 
§  1202.8,  or  will  require  an  unusually 
high  level  of  effort  to  search  for,  review 
and/or  duplicate  records,  or  will  cause 
undue  disruption  to  the  day-to-activities 
of  FHFA  regulating  and  supervising  the 
regulated  entities.  FHFA  will  respond  to 
Complex  Track  requests  as  soon  as 
reasonably  possible,  regardless  of  the 
date  of  receipt. 

(c)  Referrals  to  Other  Agencies.  When 
FHFA  receives  a  request  seeking  records 
that  originated  in  another  Federal 
Government  agency,  FHFA  refers  the 
request  to  the  other  agency  for  response. 
FHFA  will  notify  you  if  your  request  is 
referred  to  another  agency. 

(d)  Responses  to  FOIA  Requests. 

FHFA  will  respond  to  your  request  by 
granting  or  denying  it  in  full,  or  by 
granting  and  denying  it  in  parts.  FHFA’s 
response  will  be  in  writing.  In 
determining  which  records  are 
responsive  to  your  request,  we 
ordinarily  will  include  only  records  we 
possess  as  of  the  date  of  the  request. 

(1)  Requests  that  FHFA  Grants.  If 
FHFA  grants  your  request  in  full,  the 
response  will  include  the  requested 
records  or  details  about  how  FHFA  will 
provide  them  to  you,  and  the  amount  of 
any  fees  charged. 

(2)  Requests  that  FHFA  Denies  or 
Grants  and  Denies  in  Parts.  If  FHFA 
denies  your  request  in  full  or  grants  and 
denies  separate  parts  of  it,  the  response 
will  be  signed  by  the  official 
responding.  If  we  deny  your  request  in 
whole  or  in  part  because  a  requested 
record  does  not  exist  or  cannot  be 
located,  is  not  readily  reproducible  in 
the  form  or  format  you  sought,  is  not 
subject  to  the  FOIA,  or  is  exempt  from 
disclosure,  the  written  response  will 
include  the  requested  records,  if  any, 
the  amount  of  any  fees  charged,  the 
reasons  for  any  denial,  and  a  notice  and 
description  of  your  right  to  file  an 
administrative  appeal  under  §  1202.9. 

(e)  Format  and  Delivery  of  Disclosed 
Records.  If  FHFA  grants,  in  whole  or  in 
part,  your  request  for  disclosure  of 
records  under  FOIA,  we  will  make  the 
records  available  to  you  in  the  form  or 
format  you  requested,  if  it  is  readily 
reproducible  in  that  form  or  format.  We 
will  send  them  to  the  address  you 


provided  by  regular  U.S.  Mail  or  by 
electronic  mail  unless  we  agree  with 
you  on  alternate’ arrangements,  such  as 
your  agreement  to  pay  express  or 
expedited  delivery  service  fees  or  to 
pick  up  records  at  our  office. 

(f)  Extensions  of  Time.  In  unusual 
circumstances,  FHFA  may  extend  the 
time  limit  in  paragraph  (b)  of  this 
section  for  no  more  than  ten  (10)  days 
and  notify  you  of — 

(1)  The  reason  for  the  extension; 

(2)  The  date  on  which  the 
determination  in  accordance  with 
paragraph  (b)  of  this  section  is  expected; 
and 

(3)  The  opportunity  to  limit  the  scope 
of  the  request  so  that  the  FHFA  may 
process  it  on  the  simple  track,  or  arrange 
an  alternative  time  period  for  processing 
the  request  or  a  modified  request. 

§  1 202.8  If  the  records  I  request  contain 
confidential  commercial  information,  what 
procedures  will  FHFA  follow? 

(a)  General.  FHFA  will  not  disclose 
confidential  commercial  information  in 
response  to  your  FOIA  request  except  as 
described  in  this  section. 

(b)  Designation  of  Confidential 
Commercial  Information.  Submitters  of 
commercial  information  should  use 
good-faith  efforts  to  designate,  by 
appropriate  markings,  either  at  the  time 
of  submission  or  at  a  reasonable  time 
thereafter,  those  portions  of  the 
information  they  deem  to  be  protected 
under  5  U.S.C.  552(b)(4)  and  section 
1202.4(a)(4).  Any  such  designation 
expired  ten  (10)  years  after  they  were 
submitted  to  the  Government,  unless  the 
submitter  requests,  and  provides 
reasonable  justification  for,  a 
designation  period  of  longer  duration. 

(c)  Predisclosure  Notification.  Except 
as  provided  in  paragraph  (e)  of  this 
section,  if  your  FOIA  request 
encompasses  confidential  commercial 
information,  FHFA  will,  prior  to 
disclosure  of  the  information  and  to  the 
extent  permitted  by  law,  provide 
prompt  written  notice  to  a  submitter 
that  confidential  commercial 
information  was  requested  when — 

(1)  The  submitter  has  in  good  faith 
designated  the  information  as 
confidential  commercial  information 
protected  from  disclosure  under  5 
U.S.C.  552(b)(4)  and  section 
1202.4(a)(4);  or 

(2)  FHFA  has  reason  to  believe  that 
the  request  seeks  confidential 
commercial  information,  the  disclosure 
of  which  may  result  in  substantial 
competitive  harm  to  the  submitter. 

(d)  Content  of  Predisclosure 
Notification.  When  FHFA  sends  a 
predisclosure  notification  to  a 
submitter,  it  will  contain — 


(1)  A  description  of  the  exact  nature 
of  the  confidential  commercial 
information  requested  or  copies  of  the 
records  or  portions  thereof  containing 
the  confidential  business  information; 
and 

(2)  An  opportunity  to  object  to 
disclosure  within  ten  (10)  days  by 
providing  to  FHFA  a  detailed  written 
statement  demonstrating  all  reasons  the 
submitter  opposes  disclosure. 

(e)  Exceptions  to  Predisclosure 
Notification.  FHFA  is  not  required  to 
send  a  predisclosure  notification  if — 

(1)  FHFA  determines  that  information 
should  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law,  other  than  the  FOIA; 

(4)  The  information  requested  is  not 
designated  by  the  submitter  as 
confidential  commercial  information 
pursuant  to  this  section;  or 

(5)  The  designation  made  by  the 
submitter,  under  paragraph  (b)  of  this 
section,  appears  obviously  frivolous; 
except  that,  FHFA  will  provide  the 
submitter  with  written  notice  of  any 
final  decision  to  disclose  the  designated 
confidential  commercial  information 
within  a  reasonable  number  of  days 
prior  to  a  specified  disclosure  date. 

(f)  Submitter’s  Objection  to 
Disclosure.  A  submitter  may  object  to 
disclosure  within  ten  (10)  days  after 
date  of  the  Predisclosure  Notification,  or 
such  other  time  period  that  FHFA  may 
allow,  by  delivering  to  FHFA  a 
statement  demonstrating  all  grounds  on 
which  it  opposes  disclosure,  and  all 
reasons  supporting  its  contention  that 
the  information  should  not  be  disclosed. 
The  submitter’s  objection  must  contain 
a  certification  by  the  submitter,  or  an 
officer  or  authorized  representative  of 
the  submitter,  that  the  grounds  and 
reasons  presented  are  true  and  correct  to 
the  best  of  the  submitter’s  knowledge. 
The  submitter’s  objection  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

(g)  Notice  of  Intent  to  Disclose 
Information.  FHFA  will  consider 
carefully  all  grounds  and  reasons 
provided  by  a  submitter  objecting  to 
disclosure.  If  FHFA  decides  to  disclose 
confidential  commercial  information 
over  the  objection  of  the  submitter,  it 
will  provide  to  the  submitter,  at  least 
ten  (10)  days  before  the  date  of 
disclosure,  written  notice  containing — 

(1)  A  statement  of  the  reasons  for  not 
sustaining  the  submitter’s  objections  to 
disclosure; 

(2)  A  description  of  the  confidential 
commercial  information  to  be  disclosed; 
and 

(3)  A  specified  disclosure  date. 
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(h)  Notice  to  Requester.  FHFA  will 
give  a  requester  whose  request 
encompasses  confidential  commercial 
information  the  following  notices — 

(1)  At  the  time  a  Predisclosure 
Notification  is  provided  to  the 
submitter,  written  notice  that  the 
request  encompasses  confidential 
commercial  information  that  may  be 
exempt  from  disclosure  under  5  U.S.C. 
552(b)(4)  and  section  1202.4(a)(4)  and 
that  the  submitter  of  the  information  has 
been  given  the  opportunity  to  comment 
on  the  proposed  disclosure  of  the 
information;  and  ' 

(2)  At  the  time  a  Notice  of  Intent  to 
Disclose  is  provided  to  the  submitter,  a 
copy  of  the  Notice  of  Intent  to  Disclose, 
at  least  days  before  the  specified 
disclosure  date. 

(i)  Notice  of  FOIA  Lawsuit.  FHFA  will 
promptly  notify  the  submitter  whenever 
a  requester  files  suit  seeking  to  compel 
disclosure  of  the  submitter’s 
confidential  commercial  information. 

§  1202.9  How  do  I  appeal  a  response 
denying  my  FOIA  request? 

(a)  Right  of  Appeal.  If  FHFA  denied 
your  request  in  whole  or  in  part,  you 
may  appeal  the  denial  to:  FOIA  Appeals 
Officer,  Federal  Housing  Finance 
Agency,  1700  G  Street,  NW., 

Washington,  DC  20552.  If  you  use  a 
mail,  express,  or  courier  delivery  service 
to  file  your  appeal,  include  a  clear 
marking  identifying  it  as  a  “FOIA 
APPEAL.”  You  may  file  your  appeal 
electronically  by  sending  it  to: 
foia@fhfa.gov  with  “FOIA  Appeal”  in 
the  subject  line.  You  may  file  an  appeal 
by  facsimile  addressed  to  the  attention 
of  the  FOIA  Appeals  Officer  at  (202) 
414-6504,  clearly  identifying  on  the 
cover  sheet  that  it  is  a  “FOIA  Appeal.” 

(b)  Timing,  Form,  Content  ana 
Receipt  of  an  Appeal.  Your  appeal  must 
be  written  and  submitted  within  30 
calendar  days  after  you  received  EHFA’s 
response  denying  your  request.  Your 
appeal  must  incKide  a  copy  of  the  initial 
request,  a  copy  of  the  letter  denying  the 
request  in  whole  or  in  part,  and  a 
statement  of  the  circumstances,  reasons, 
or  arguments  you  believe  support 
disclosure  of  the  requested  record. 

FHFA  will  not  consider  an  improperly 
addressed  appeal  to  have  been  received 
for  the  purposes  of  the  20  days  time 
period  of  paragraph  (d)  of  this  section, 
until  it  is  actually  received  by  the 
Appeals  Officer,  or  would  have  been 
received  by  the  Appeals  Officer  if  due 
diligence  were  exercised. 

(c)  Extensions  of  Time  to  Appeal.  If 
you  need  more  time  to  file  your  appeal, 
you  may  request  an  extension  of  time  of 
no  more  than  ten  (10)  days  in  which  to 
file  your  appeal,  but  only  if  your  request 


is  made  within  the  original  30  calendar 
days  time  period  for  filing  the  appeal. 

The  FOIA  Appeals  Officer  has 
discretion  to  grant  extensions  of  time  to 
file  appeals. 

(d)  Final  Action  on  Appeal.  FHFA’s 
determination  on  your  appeal  will  be  in 
writing,  signed  by  the  FOIA  Appeals 
Officer,  and  mailed  within  20  days  after 
the  appeal  is  received  or  by  the  last  day 
of  the  last  extension  under  paragraph  (e) 
of  this  section.  The  determination  of  an 
appeal  is  the  final  action  of  FHFA  on  a 
FOIA  request.  A  determination — 

(1)  Affirming  in  whole  or  in  part  the 
denial  of  a  request  and  including  a  brief 
statement  of  the  reason  or  reasons  for 
affirmance,  including  each  FOIA 
exemption  relied  on. 

(2)  Reversing  the  denial  of  a  request 
in  whole  or  in  part,  requiring  the 
request  to  be  processed  promptly  in 
accordance  with  the  determination. 

(3)  Remanding  a  request  to  the  FOIA 
Officer  for  re-processing,  stating  the 
time  limits  for  responding  to  the 
remanded  request. 

(e)  Notice  of  Delayed  Determinations 
on  Appeal.  If  FHFA  cannot  mail  a 
determination  on  you  appeal  within  the 
time  limit,  the  Appeals  Officer  will 
continue  to  process  the  appeal  and  upon 
expiration  of  the  time  limit,  will  inform 
you  the  reason  for  the  delay  and  the 
date  on  which  a  determination  may  be 
expected  to  be  mailed.  In  this  notice  of 
delay,  the  FOIA  Appeals  Officer  may 
request  that  you  forebear  seeking 
judicial  review  until  a  final 
determination  of  the  appeal. 

(f)  Judicial  Review.  If  the  denial  of 
your  request  for  records  is  upheld  in 
whole  or  in  part,  or  if  a  determination 
on  the  appeal  has  not  been  mailed  at  the 
end  of  the  20  days  period  in  paragraph 
(d)  of  this  section,  or  the  last  extension 
thereof,  you  may  seek  judicial  review 
under  5  U.S.C.  552(a)(4). 

§  1202.10  Will  FHFA  expedite  my  request 
or  appeal? 

(a)  Applications  for  Expedited 
Processing.  You  may  apply  for 
expedited  processing  of  an  initial 
request  or  of  an  appeal.  Your 
application  must  be  in  writing.  FHFA 
will  grant  expedited  processing,  and 
give  the  request  or  appeal  priority  if 
your  application  demonstrates  a 
compelling  need  for  expedited 
processing  by  showing — 

(1)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
•individual; 

(2)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
government  activity  if  you  are  a  person 


primarily  engaged  in  disseminating 
information; 

(3)  The  loss  of  substantial  due  process 
or  rights; 

(4)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exists  possible  questions  about  the 
government’s  integrity,  affecting  public 
confidence;  or 

(5)  Humanitarian  need. 

(b)  Certification  of  Compelling  Need. 
Your  application  for  expedited 
processing  must  include  a  statement 
certifying  that  the  reasons  you  present 
to  demonstrate  a  compelling  need  are 
true  and  correct  to  the  best  of  your 
knowledge. 

,  (c)  Determination  on  Application. 
FHFA  will  notify  you  within  ten  (10) 
days  of  receipt  of  your  application 
whether  expedited  processing  has  been 
granted.  If  your  application  is  denied, 
you  may  appeal  under  §  1202.9. 

§  1 202.1 1  What  will  it  cost  to  get  the 
records  I  requested? 

(a)  Assessment  of  Fees,  Generally. 
FHFA  will  assess  you  for  fees  covering 
the  direct  costs  of  responding  to  your 
request  and  costs  for  duplicating 
records,  except  as  otherwise  provided  in 
a  statute  with  respect  to  the 
determination  of  fees  that  may  be 
assessed  for  disclosure,  search  time,  or 
review  of  particular  records. 

(b)  Assessment  of  Fees,  Categories  of 
Requesters.  The  fees  that  FHFA  may 
assess  vary  depending  on  the  type  of 
request  or  the  type  of  requester  you 
are — 

(1)  Commercial  Use.  If  you  request 
records  for  a  commercial  use,  the  fees 
that  FHFA  may  assess  are  limited  to 
FHFA’s  operating  costs  incurred  in 
search  time,  and/or  to  review  and 
duplicate  records. 

(2)  Educational  Institution, 
Noncommercial  Scientific  Institution, 
Representative  of  the  News  Media.  If 
you  are  not  requesting  records  for 
commercial  use  and  you  are  an 
educational  institution,  a 
noncommercial  scientific  institution  or 
a  representative  of  the  news  media,  the 
fees  that  FHFA  may  assess  are  limited 
to  FHFA’s  costs  incurred  for  duplication 
in  excess  of  100  pages,  or  an  electronic 
equivalent  of  100  pages. 

(3)  Other.  If  neither  paragraph  (b)(1) 
nor  paragraph  (b)(2)  of  this  section 
applies,  the  fees  FHFA  may  assess  you 
are  limited  to  the  costs  FHFA  incurs  in 
search  time  and  review  in  excess  of  two 
hours  and  to  duplicate  in  excess  of  100 
pages,  or  an  electronic  equivalent  of  100 
pages. 

(c)  Fee  Schedule.  FHFA  will  maintain 
a  current  schedule  of  fees  on  its  Web 
site  at:  http://www.fhfa.gov. 
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(d)  Notice  of  Anticipated  Fees  in 
Excess  of  $100.00.  When  FHFA 
determines  or  estimates  that  the  fees 
chargeable  to  you  will  exceed  $100.00, 
FHFA  will  notify  you  of  the  actual  or 
estimated  amount  of  fees  you  will  incur, 
unless  you  earlier  indicated  your 
willingness  to  pay  fees  as  high  as  those 
anticipated.  When  you  are  notified  that 
the  actual  or  estimated  fees  exceed 
$100.00,  your  FOIA  request  will  not  be 
considered  received  by  FHFA  until  you 
agree  to  pay  the  anticipated  total  fee. 

(e)  Advance  Payment  of  Fees.  FHFA 
may  request  that  you  pay  estimated  fees 
or  a  deposit  in  advance  of  responding  to 
your  request.  If  FHFA  requests  advance 
payment  or  a  deposit,  your  request  will- 
not  be  considered  received  by  FHFA 
until  the  advance  payment  or  deposit  is 
received.  FHFA  will  request  advance 
payment  or  a  deposit  only  if — 

(1)  The  fees  are  likely  to  exceed 
$500.00.  If  it  appears  that  the  fees  will 
exceed  $500.00,  FHFA  will  notify  you  of 
the  likely  cost  and  obtain  satisfactory 
assurance  of  full  payment  if  you  have  a 
history  of  prompt  payment  of  FOIA  fees 
to  FHFA.  If  you  do  not  have  a  history 

of  payment,  or  if  the  estimate  of  fees 
exceeds  $1,000.00,  FHFA  may  require 
an  advance  payment  of  fees  in  an 
amount  up  to  the  full  estimated  charge 
that  will  be  incurred;  or 

(2)  You  previously  failed  to  pay  a  fee 
to  FHFA  in  a  timely  fashion,  i.e.,  within 
30  calendar  days  of  the  date  of  a  billing. 
FHFA  may  require  you  to  make  advance 
payment  of  the  full  amount  of  the  fees 
anticipated  before  processing  a  new 
request  or  finishing  processing  of  a 
pending  request.  If  you  have  an 
outstanding  balance  due  from  a  prior 
request,  FHFA  may  require  you  to  pay 
the  full  amount  owed  plus  any 
applicable  interest,  as  provided  in 
paragraph  (f)  of  this  section,  or 
demonstrate  that  the  fee  owed  has  been 
paid,  as  well  as  payment  of  the  full 
amount  of  anticipated  fees  before 
processing  your  request. 

If)  Interest.  FHFA  may  charge  you 
interest  on  an  unpaid  bill  starting  on  the 
31st  calendar  day  following  the  day  on 
which  the  bill  was  sent.  Once  a  fee 
payment  has  been  received  by  FHFA, 
even  if  not  processed,  FHFA  will  stay 
the  accrual  of  interest.  Interest  charges 
shall  be  assessed  at  the  rate  prescribed 
by  31  U.S.C.  3717  and  shall  accrue  from 
the  date  of  the  billing. 

(g)  FHFA  Assistance  to  Reduce  Costs. 
If  FHFA  notifies  you  of  estimated  fees 
exceeding  $100.00  or  requests  advance 
payment  or  a  deposit,  you  will  have  an 
opportunity  to  consult  with  FHFA  staff 
to  modify  or  reformulate  your  request  to 
meet  your  needs  at  a  lower  cost. 


§1202.12  Is  there  anything  else  I  need  to 
know  about  FOIA  procedures? 

The  FOIA  regulations  in  this  part  do 
not  and  shall  not  be  construed  to  create 
any  right  or  to  entitle  any  person,  as  of 
right,  to  any  service  or  to  the  disclosure 
of  any  record  to  which  such  person  is 
not  entitled  under  FOIA.  This  part  only 
provides  procedures  for  requesting 
records  under  FOIA. 

Dated:  September  30,  2008. 

James  B.  Lockhart  III, 

Director,  Federal  Housing  Finance  Agency. 
[FR  Doc.  E8-23517  Filed  10-9-08;  8:45  am) 
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FEPERAL  HOUSING  FINANCE 
AGENCY 

12CFR  Part  1250 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1773 
RIN  2590-AA09 

Flood  Insurance 

AGENCIES:  Federal  Housing  Finance 
Agency;  Office  of  Federal  Housing 
Enterprise  Oversight. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  Federal  Housing  Finance 
Agency  (FHFA)  is  requesting  public 
comments  on  issuance  of  a  proposed 
Flood  Insurance  regulation.  The 
proposed  regulation  would  codify  the 
authority  and  responsibility  of  FHFA  to 
oversee  and  enforce  the  statutory 
requirements  affecting  the  operations  of 
the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation  under  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  and  to  effect  congressionally 
mandated  adjustments  to  the  civil 
money  penalties  applicable  to  violations 
of  that  law. 

DATES:  Comments  on  the  proposed 
regulation  must  be  received  in  writing 
on  or  before  December  9,  2008.  For 
additional  information,  see 
SUPPLEMENTARY  INFORMATION. 

ADDRESSES:  You  may  submit  your 
comments  on  the  proposed  regulation, 
identified  by  regulatory  information 
number  (RIN)  2590-AA09,  by  any  of  the 
following  methods: 

•  U.S.  Mail,  United  Parcel  Post, 
Federal  Express,  or  Other  Mail  Service: 
The  mailing  address  for  comments  is: 


Alfred  M.  Pollard,  General  Counsel 
(Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)),  Attention: 
Comments/RIN  2590-AA09,  Federal 
Housing  Finance  Agency,  Fourth  Floor, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

•  Hand  Delivered/Courier:  The  hand 
delivery  address  is:  Alfred  M.  Pollard, 
General  Counsel  (OFHEO),  Attention: 
Comments/RIN  2590-AA09,  Federal 
Housing  Finance  Agency,  Fourth  Floor, 
1700  G  Street,  NW.,  Washington,  DC 
20552.  The  package  should  be  logged  at 
the  Guard  Desk,  First  Floor,  on  business 
days  between  9  a.m.  and  5  p.m. 

•  E’-maii;  Comments  to  Alfred  M. 
Pollard,  General  Counsel  (OFHEO)  and 
may  be  sent  by  e-mail  at 
RegComments@FHFA.gov.  Please 
include  “RIN  2590-AA09”  in  the 
subject  line  of  the  message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andra  Grossman,  Counsel,  telephone 
(202)  343-1313  (not  a  toll-free  number); 
Federal  Housing  Finance  Agency, 

Fourth  Floor,  1700  G  Street,  NW., 
Washington,  DC  20552.  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Comments 

The  Federal  Housing  Finance  Agency 
(FHFA)  invites  comments  on  all  aspects 
of  the  proposed  regulation,  and  will  take 
all  comments  into  consideration  before 
issuing  the  final  regulation.  FHFA 
requests  that  comments  submitted  in 
hard  copy  also  be  accompanied  by  the 
electronic  version  in  Microsoft®  Word 
or  in  portable  document  format  (PDF) 
on  3.5"  disk  or  CD-ROM. 

Copies  of  all  comments  will  be  posted 
on  the  agency  internet  Web  site  at: 
https://www.ofheo.gov.  In  addition, 
copies  of  all  comments  received  will  be 
available  for  examination  by  the  public 
on  business  days  between  the  hours  of 
10  a.m.  and  3  p.m.,  at  the  Federal 
Housing  Finance  Agency,  Fourth  Floor, 
1700  G  Street,  NW.,  Washington,  DC 
20552.  To  make  an  appointment  to 
inspect  comments,  please  call  the  Office 
of  General  Gounsel  (OFHEO)  at  (202) 
414-6924. 

11.  Background 

A.  Establishment  of  the  Federal  Housing 
Finance  Agency 

The  Housing  and  Economic  Recovery 
Act  of  2008  (HERA),  Public  Law  110- 
289,  122  Stat.  2654,  amended  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992  (12 
U.S.G.  4501  et  seq.)  (Act)  to  establish 
FHFA  as  an  independent  agency  of  the 
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Federal  Government.^  The  FHFA  was 
established  to  oversee  the  prudential 
operations  of  the  Federal  National 
Mortgage  Association,  the  Federal  Home 
Loan  Mortgage  Corporation 
(collectively.  Enterprises),  and  the 
Federal  Home  Loan  Banks  (collectively. 
Regulated  Entities)  and  to  ensure  that 
they  operate  in  a  safe  and  sound  manner 
including  being  capitalized  adequately; 
foster  liquid,  efficient,  competitive  and 
resilient  national  housing  finance 
markets;  comply  with  the  Act  and  rules, 
regulation,  guidelines  and  orders  issued 
under  the  Act,  and  the  respective 
authorizing  statutes  of  the  Regulated 
Entities;  and  carry  out  their  missions 
through  activities  authorized  and 
consistent  with  the  Act  and  their 
authorizing  statutes;  and,  that  the 
activities  and  operations  of  the 
Regulated  Entities  are  consistent  with 
the  public  interest. 

The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  and  the 
Federal  Housing  Finance  Board  (FHFB) 
will  be  abolished  one  year  after 
enactment  of  the  HERA.  However,  the 
Regulated  Entities  continue  to  operate 
under  regulations  promulgated  by 
OFHEO  and  FHFB  and  such  regulations 
are  enforceable  by  the  Director  of  FHFA 
until  such  regulations  are  modified, 
terminated,  set  aside,  or  superseded  by 
the  Director  of  FHFA.^ 

B.  Flood  Insurance  Responsibilities 

The  National  Flood  Insurance  Act  of 
1968  3  and  the  Flood  Disaster  Protection 
Act  of  1973,“*  as  amended  by  the 
National  Flood  Insurance  Reform  Act  of 
1994  (NFIRA),5  together  create  a 
comprehensive  National  Flood 
Insurance  Program  that  includes  various 
provisions  designed  to  ensure  that 
structures  built  in  flood  plains  are 
covered  by  statutory  minimum  amounts 
of  flood  insurance.  The  NFIRA  has 
■  specific  requirements  explicitly 
applicable  to  the  Enterprises.®  It 
originally  designated  OFHEO  as  the 
Federal  agency  responsible  for 
determining  compliance  of  the 
Enterprises’  flood  insurance 
responsibilities  and  provided  OFHEO 
with  the  authority  to  issue  any 


'  See  Division  A,  titled  the  “Federal  Housing 
Finance  Regulatory  Reform  Act  of  2008,”  TITLE  I, 
Section  1101  of  HERA. 

^  See  sec.  1302  and  sec.  1312  of  HERA. 

3  Codified  at  42  U.S.C.  4001  et  seq.  and  other 
scattered  sections  of  42  U.S.C. 

^  Codified  at  42  U.S.C.  4002  et  seq.  and  other 
scattered  sections  of  42  U.S.C. 

s  Title  V  of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of  1994,  Public  • 
Law  103-325  (Sept.  23, 1994)  (codified,  as 
amended,  at  42  U.S.C.  4001—4129,  and  other 
sections  of  the  United  States  Code. 

6  42  U.S.C.  4012a(b)(3). 


regulations  necessary  to  carry  out  the 
applicable  provisions  of  NFIRA.^  The 
NFIRA  also  authorized  OFHEO  to 
impose  civil  money  penalties  upon  an 
Enterprise  that  fails  to  implement 
procedures  reasonably  designed  to 
ensure  that  the  loans  it  purchases 
comply  with  the  mandatory  flood 
insurance  purchase  requirements.® 

Section  1161(e)  of  HERA  amended 
section  102(f)(3)(A)  of  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended  (42 
U.S.C.  4012a(f)(3)(a)),  by  replacing 
OFHEO  with  FHFA  as  the  agency 
responsible  for  determining  compliance 
of  the  Enterprises’  flood  insurance 
responsibilities.  Thus,  FHFA  is 
proposing  to  issue  a  regulation  to  codify 
the  authority  and  responsibility  of 
FHFA  to  oversee  and  enforce  the 
statutory  requirements  affecting  the 
operations  of  the  Enterprises  under  the 
Flood  Disaster  Insurance  Act  of  1973,  as 
amended,  and  to  effect  congressionally 
mandated  adjustments  to  the  civil 
money  penalties  applicable  to  violations 
of  that  law.  The  proposed  regulation, 
when  published  in  its  final  form,  would 
supersede  the  OFHEO  Flood  Insurance 
regulation,  12  CFR  Part  1773. 

The  Enterprises  have  a  key  role  in  the 
implementation  of  the  Federal 
government’s  flood  insurance  program, 
particularly  with  regard  to  lenders  that 
are  not  subject  to  direct  supervision  by 
a  Federal  regulatory  agency.  The 
Enterprises  use  their  seller/servicer 
guidelines  and  other  quality  control 
review  procedures  to  ensure  ♦hat 
lenders  with  whom  they  contract 
comply  with  the  applicable  flood 
insurance  laws.  More  specifically,  each 
Enterprise  is  required  to  implement 
procedures  reasonably  designed  to 
ensure  that  any  mortgage  loan  that  is 
purchased  and  is  secured  by  property 
located  in  a  designated  flood  hazard 
area  is  covered  for  the  term  of  the  loan 
by  flood  insurance  in  an  amount  at  least 
equal  to  the  lesser  of  (1)  the  outstanding 
principal  balance  of  the  loan  or  (2)  the 
maximum  limit  of  coverage  made 
available  for  that  type  of  property.® 

C.  Adjustment  of  Civil  Money  Penalties 
for  Inflation 

The  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  sets  forth  the 
^procedures  under  which  the  Director  of 
OFHEO  could  impose  civil  money 
penalties  against  an  Enterprise  and  the 
amounts  of  these  civil  money 
penalties.  1®  The  proposed  regulation 


7 42  U.S.C.  4001  note  (Pub.  L.  103-325,  Title  V, 
Sec.  583). 

6  42  U.S.C.  4012a(f)(3). 

«42  U.S.C.  4012a(b)(3). 

’6  42  U.S.C.  4012a(f)(3). 


would  adjust  the  amounts  of  these  civil 
money  penalties  in  accordance  with  the 
requirements  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(Inflation  Adjustment  Act).”  The 
proposed  increases  in  maximum  civil 
money  penalty  amounts  do  not  mandate 
the  amount  of  any  civil  money  penalty 
that  FHFA  may  seek  for  a  particular 
violation.  FHFA  would  continue  to 
determine  each  civil  money  penalty  on 
a  case-by-case  basis  in  light  of  the 
circumstances  of  the  case. 

The  Inflation  Adjustment  Act  requires 
Federal  agencies  that  have  authority  to 
issue  civil  money  penalties  to  issue 
regulations  that  adjust  each  civil  money 
penalty  that  the  agency  has  jurisdiction 
to  administer.  The  purpose  of  these 
adjustments  is  to  maintain  the  deterrent 
effect  of  civil  money  penalties  and 
promote  compliance  with  the  law.  The 
Inflation  Adjustment  Act  requires 
agencies  to  make  an  initial  adjustment 
of  their  civil  money  penalties  upon  the 
statute’s  enactment,  and  to  make 
additional  adjustments  on  an  ongoing 
basis,  at  least  once  every  four  years 
following  the  initial  adjustment. 

Under  the  Inflation  Adjustment  Act, 
the  inflation  adjustment  for  each 
applicable  civil  money  penalty  is 
determined  by  increasing  the  maximum 
civil  money  penalty  amount  by  a  cost- 
of-living  adjustment.  As  is  described  in 
detail  below,  the  Inflation  Adjustment 
Act  provides  that  this  cost-of-living 
adjustment  is  to  reflect  the  percentage 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  (CPI-U)  since 
the  civil  money  penalties  were  last 
adjusted  or  established. 

The  Inflation  Adjustment  Act  directs 
Federal  agencies  to  calculate  each  civil 
money  penalty  adjustment  as  the 
percentage  by  which  the  CPI-U  for  June 
of  the  calendar  year  preceding  the 
adjustment  exceeds  the  CPI-U  for  June 
of  the  calendar  year  in  which  the 
amount  of  such  civil  money  penalty  was 
last  set  or  adjusted  pursuant  to  law. 
When  OFHEO  issued  the  Flood 
Insurance  regulation  in  2001,  the 
maximum  civil  money  amounts  of  $350 
(for  each  violation)  and  $100,000 
(maximum  annual  amount  for  each 
Enterprise),  found  at  42  U.S.C. 
4012a(f)(5),  were  adjusted  to  $385  and 

$110,000,  respectively.^^ 

OFHEO  dia  not  subsequently  adjust 
these  civil  money  penalty  amounts. 
Because  FHFA  is  making  this 
adjustment  in  calendar  year  2008,  the 
inflation  amount  for  each  civil  money 


”28  U.S.C.  2461  note. 

”66  FR  65101  (Dec.  18,  2001);  12  CFR  part  1773. 
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penalty  is  calculated  by  comparing  the 
CPI-U  for  June  2001  (178.00),  the 
calendar  year  OFHEO  last  adjusted  the 
civil  money  penalty,  with  the  CPI-U  for 
June  2007  (208.35),  resulting  in  an 
inflation  adjustment  of  17.05  percent. 

For  each  civil  money  penalty,  the 
product  of  this  inflation  adjustment  and 
the  previous  maximum  penalty  amount 
is  then  rounded  in  accordance  with  the 
specific  requirements  of  the  Inflation 
Adjustment  Act  and  added  to  the 
previous  maximum  penalty  amount  to 
determine  the  new  adjusted  penalty 
amount.^3  Accordingly,  the  civil  money 
penalty  maximum  of  $385  would  be 
increased  to  $485  for  each  violation  and 
the  civil  money  penalty  maximum  of 
$110,000  would  be  increased  to 
$130,000  for  the  total  assessed  penalties 
against  any  Enterprise  during  any 
calendar  year.  The  increase  would  apply 
only  to  violations  which  occur  after  the 
date  the  increase  takes  effect. 

III.  Section-by-Section  Analysis 

Section  1250.1  Purpose 

This  section  provides  that  the  purpose 
of  the  regulation  as  proposed  is  to  set 
forth  the  responsibilities  of  the 
Enterprises  under  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended 
(FDPA),  and  the  procedures  to  he  used 
by  FHFA  in  any  proceeding  to  assess 
civil  money  penalties  against  an 
Enterprise  under  FDPA. 

Section  1250.2  Procedural 
Requirements 

Section  1250.2  would  set  forth  the 
requirement  that  each  Enterprise  is  to 
implement  procedures  reasonably 
designed  to  ensure  that  properties 
securing  particular  loans  are  properly 
insured  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  Consistent 
with  42  U.S.C.  4012a(4),  it  also  would 
set  forth  that  that  the  procedures  need 
apply  only  to  loans  made,  increased, 
extended,  or  renewed  after  September 
22, 1995.  The  proposed  section  further 
provides  that  the  procedural 
requirements  do  not  apply  to  any  loan 
having  an  original  outstanding  principal 
balance  of  $5,000  or  less  and  a 
repayment  term  of  one  year  or  less.^'* 


^3  The  rounding  rules  of  the  Inflation  Adjustment 
Act  require  that  each  increase  be  rounded  to  the 
nearest  multiple  as  follows:  $10  in  the  case  of 
penalties  less  than  or  equal  to  $100;  $100  in  the 
case  of  penalties  greater  than  $100  but  less  than  or 
equal  to  $1,000;  $1,000  in  the  case  of  penalties 
greater  than  $1 ,000  but  less  than  or  equal  to 
$10,000;  $5,000  in  the  case  of  penalties  greater  than 
$10,000  but  less  than  or  equal  to  $100,000;  $10,000 
in  the  case  of  penalties  greater  than  $100,000  but 
less  than  or  equal  to  $200,000;  and  $5,000  in  the 
case  of  penalties  greater  than  $200,000. 

’■*42  U.S.C.  4012a(c)(2). 


Section  1250.3  Civil  Money  Penalties 

Section  1250.3  would  set  forth 
procedures  under  which  the  Director  of 
FHFA  may  impose  civil  money 
penalties  against  an  Enterprise.  The 
Director  of  FHFA  would  assess  a  civil 
money  penalty  against  an  Enterprise 
determined  hy  the  Director  to  have  a 
pattern  or  practice  of  purchasing  loans 
in  violation  of  the  procedures 
established  pursuant  to  §  1250.2.  The 
increase  shall  only  apply  to  violations 
which  occur  after  the  date  the  increase 
takes  effect. 

The  proposed  section  also  would  set 
forth  notice  and  hearing  requirements 
prior  to  the  imposition  of  civil  money 
penalties.  A  civil  money  penalty  may  be 
issued  only  after  notice  and  an 
opportunity  for  a  hearing  on  the  record 
has  been  provided. 

In  addition,  the  proposed  section 
would  set  forth  the  maximum  amount  of 
civil  money  penalties  that  may  be 
imposed  on  an  Enterprise  under  this 
section.  A  civil  money  penalty  under 
this  section  may  not  exceed  the  adjusted 
statutory  amount  of  $485  for  each 
violation  and  the  total  amount  of 
penalties  assessed  under  this  section 
against  an  Enterprise  during  any 
calendar  year  may  not  exceed  the 
adjusted  statutory  cap  of  $130,000  for 
total  penalties. 

Furthermore,  in  accordance  with  42 
U.S.C.  4012a(f)(8),  (9),  and  (10),  §  1250.3 
would  provide  that — 

(1)  Any  civil  money  penalties 
collected  under  this  section  shall  be 
paid  into  the  National  Flood  Mitigation 
Fund  in  accordance  with  42  U.S.C. 
4104d, 

(2)  Any  civil  money  penalty  would  be 
in  addition  to  any  civil  remedy  or 
criminal  penalty  otherwise  available, 
and 

(3)  No  penalty  may  be  imposed  under 
this  section  after  the  expiration  of  the 
four-year  period  beginning  on  the  date 
of  the  occurrence  of  the  violation  for 
which  the  penalty  is  authorized. 

Regulatory  Impact 

Paperwork  Reduction  Act 

The  proposed  regulation  does  not 
contain  any  information  collection 
requirement  that  requires  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.}. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 


analysis  describing  the  regulation’s 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  The  FHFA  has 
considered  the  impact  of  the  proposed 
regulation  under  the  Regulatory 
Flexibility  Act.  The  FHFA  certifies  that 
the  proposed  regulation,  if  adopted,  is 
not  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because  the  regulation 
is  applicable  only  to  the  Enterprises, 
which  are  not  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

12  CFR  Part  1250 

Government-sponsored  enterprises , 
Flood  insurance.  Penalties,  Reporting 
and  Recordkeeping  requirements. 

12  CFR  Part  1 773 

Administrative  practice  and 
procedure,  Flood  insurance.  Penalties, 
Reporting  and  Recordkeeping 
requirements. 

Authority  and  Issuance 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  under  the  authority  of  12 
U.S.C.  4526,  the  Federal  Housing 
Finance  Agency  proposes  to  amend 
chapters  XII- and  XVII  of  Title  12,  Code 
of  Federal  Regulations,  as  follows; 

CHAPTER  XII— FEDERAL  HOUSING 
FINANCE  AGENCY 

1.  Add  Subchapter  C,  consisting  of 
part  1250  to  read  as  follows: 

Subchapter  C — Enterprises 
PART  1250— FLOOD  INSURANCE 

Sec. 

1250.1  Purpose. 

1250.2  Procedural  requirements. 

1250.3  Civil  money  penalties. 

Authority:  12  U.S.C.  4521(a)(4)  and  4526; 
28  U.S.C.  2461  note;  42  U.S.C.  4001  note;  42 
U.S.C.  4012a(f)(3);  (4),  (5),  (8),  (9).  and  (10). 

§1250.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  responsibilities  of  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Enterprise)  under  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  (42  U.S.C.  4002  et  seq.)  and 
the  procedures  to  be  used  by  the  Federal 
Housing  Finance  Agency  (FHFA)  in  any 
proceeding  to  assess  civil  money 
penalties  against  an  Enterprise. 
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§1250.2  Procedural  requirements. 

(a)  Procedures.  An  Enterprise  shall 
implement  procedures  reasonably 
designed  to  ensure  for  any  loan  that  is 
secured  by  improved  real  estate  or  a 
mobile  home  located  in  an  area  that  has 
been  identified,  at  the  time  of  the 
origination  of  the  loan  or  at  any  time 
during  the  term  of  the  loan,  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  as  an  area  having 
special  flood  hazards  and  in  which 
flood  insurance  is  available  under  the 
National  Flood  Insurance  Act  of  1968 
(42  U.S.C.  4001  et  seq.],  and  purchased 
by  the  Enterprise,  the  building  or  mobile 
home  and  any  personal  property 
securing  the  loan  is  covered  for  the  term 
of  the  loan  by  flood  insurance  in  an 
amount  at  least  equal  to  the  lesser  of  the 
outstanding  principal  balance  of  the 
loan  or  the  maximum  limit  of  coverage 
made  available  with  respect  to  the 
particular  type  of  property  under  the 
National  Flood  Insurance  Act  of  1968. 

(b)  Applicability. 

(1)  Paragraph  (a)  of  this  section  shall 
apply  only  with  respect  to  any  loan 
made,  increased,  extended,  or  renewed 
after  September  22,  1995. 

(2)  Paragraph  (a)  of  this  section  shall 
not  apply  to  any  loan  having  an  original 
outstanding  balance  of  $5,000  or  less 
and  a  repayment  term  of  one  year  or 
less. 

§  1 250.3  Civil  Money  Penalties. 

(a)  In  general.  If  an  Enterprise  is 
determined  by  the  Director  of  FHFA,  or 
his  or  designee,  to  have  a  pattern  or 
practice  of  purchasing  loans  in  violation 
of  the  procedures  established  pursuant 
to  §  1250.2,  the  Director  of  FHFA,  or  his 
or  her  designee,  may  assess  civil  money 
penalties  against  such  Enterprise  in 
such  amount  or  amounts  as  deemed  to 
be  appropriate  under  paragraph  (c)  of 
this  section. 

(b)  Notice  and  hearing.  A  civil  money 
penalty  under  this  section  may  be 
assessed  only  after  notice  and  an 
opportunity  for  a  hearing  on  the  record 
has  been  provided  to  the  Enterprise. 

(c)  Amount.  The  maximum  civil 
money  penalty  amount  is  $385  for  each 
violation  that  occurs  before  the  effective 
date  of  this  part,  with  total  penalties  not 
to  exceed  $110,000.  For  violations  that 
occur  on  or  after  the  effective  date  of 
this  part,  the  civil  money  penalty  under 
this  section  may  not  exceed  $485  for 
each  violation,  with  total  penalties 
assessed  under  this  section  against  an 
Enterprise  during  any  calendar  year  not 
to  exceed  $130,000. 

(d)  Deposit  of  penalties.  Any  penalties 
under  this  section  shall  be  paid  into  the 
National  Flood  Mitigation  Fund  in 
accordance  with  section  1367  of  the 


National  Flood  Insurance  Act  of  1968 
(42  U.S.C.  4104d.). 

(e)  Additional  penalties.  Any  penalty 
under  this  section  shall  be  in  addition 
to,  and  shall  not  preclude,  any  civil 
remedy,  or  criminal  penalty  otherwise 
available. 

(f)  Statute  of  limitations.  No  civil 
money  penalty  may  be  imposed  under 
this  section  after  the  expiration  of  the 
four-year  period  beginning  on  the  date 
of  the  occurrence  of  the  violation  for 
which  the  penalty  is  authorized  under 
this  section. 

CHAPTER  XVII— OFFICE  OF  FEDERAL 
HOUSING  ENTERPRISE  OVERSIGHT, 
DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

PART  1773— [REMOVED] 

2.  Remove  part  1773. 

Dated:  October  1 ,  2008. 

James  B.  Lockhart  III, 

Director,  Federal  Hoasing  Finance  Agency. 
[FR  Doc.  E8-24043  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8070-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-1085;  Directorate 
Identifier  2008-CE-057-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Piper 
Aircraft,  Inc.  Models  PA-46-350P,  PA- 
46R-350T,  and  PA^6-500TP  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Piper  Aircraft,  Inc.  (Piper)  Models  PA- 
46-350P,  PA-46R-350T,  and  PA-46- 
500TP  airplanes.  This  proposed  AD 
would  require  you  to  install  a  stall 
warning  heat  control  modification  kit. 
This  proposed  AD  results  from  ice 
forming  on  the  stall  vane  heater  during 
flights  into  icing  conditions  with  the 
landing  gear  down.  We  are  proposing 
this  AD  to  prevent  ice  from  forming  on 
the  stall  vane,  which  may  result  in 
failure  of  the  stall  warning  system.  This 
failure  could  result  in  the  pilot  being 
unaware  of  an  approaching  stall 
situation. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  9,  2008. 


ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl2— 140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Piper 
Aircraft,  Inc.,  2926  Piper  Drive,  Vero 
Beach,  Florida  32960;  telephone:  (772) 
567-4361;  fax:  (772)  978-6573;  Web 
site:  http://www.newpiper.com/. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lee,  Aerospace  Engineer,  Federal 
Aviation  Administration,  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Blvd.,  Suite  450,  Atlanta, 
Georgia  30349;  telephone:  (770)  994- 
6736;  fax:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposed  AD.  Send  your 
comments  to  an  address  listed  under  the 
ADDRESSES  section.  Include  the  docket 
number,  “FAA-2008-1085:  Directorate 
Identifier  2008-CE-057-AD”  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  proposed  AD  in 
light  of  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
concerning  this  proposed  AD. 

Discussion 

Recently,  it  was  discovered  on  a  Piper 
Model  PA-46-500TP  airplane  that  the 
stall  warning  did  not  activate  when 
expected.  Upon  landing,  the  stall  vane 
was  found  iced  over,  which  temporarily 
disabled  the  lift  detector. 

The  design  of  the  Model  PA-46- 
500TP  airplane  includes  a  landing  gear 
up-lock  switch.  When  this  switch  is  not 
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engaged,  the  electrical  flow  to  the  stall 
vane  de-icing  element  is  reduced.  After 
reviewing  the  maintenance  manual,  it 
was  determined  that  the  system  was 
functioning  as  designed. 

Piper  changed  the  stall  warning  heat 
wiring  schematic  in  Models  PA-46- 
350P,  PA-46R-350T,  and  PA-46-500TP 
airplanes.  All  of  the  previous  Piper  PA- 
46  series  airplanes  have  a  two-stage  stall 
vane  heater.  They  are  wired  with  a  squat 
switch  such  that  when  stall  warning 
heat  is  in  the  on  position,  the  heater  sets 
to  low  when  there  is  weight  on  wheels 
(when  the  aircraft  is  on  the  ground)  and 
switches  to  high  when  there  is  no 
weight  on  the  wheels  (during  all  phases 
of  flight). 

Instead  of  using  the  squat  switch  to 
change  the  heat  setting  from  low  to 


high.  Piper  Models  PA-46— 350P,  PA- 
46R-350T,  and  PA-46-500TP  airplanes 
use  the  landing  gear  up-lock  switch. 
When  using  this  switch  and  the  stall 
warning  heat  is  in  the  on  position,  the 
heater  sets  to  low  when  the  landing  gear 
doors  are  open  and  switches  to  high 
when  the  landing  gear  doors  are  closed. 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  stall  warning 
system.  This  failure  could  result  in  the 
pilot  being  unaware  of  an  approaching 
stall  situation. 

Relevant  Service  Information 

We  have  reviewed  Piper  Mandatory 
Service  Bulletin  No.  1192,  dated 
September  15,  2008. 

The  service  information  specifies 
installing  Stall  Warning  Heat  Control 


Modification  Kit,  Piper  part  number 
88452-002. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design.  This  proposed  AD  would 
require  you  to  install  a  stall  warning 
heat  control  modification  kit. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  803  airplanes  in  the  U.S. 
registry. 

We  estimate  the  following  costs  to  do 
the  proposed  modification: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

1 .5  work-hours  x  $80  per  hour  -  $120  . 

$95 

$215 

$172,645 

Warranty  credit  may  be  given  to  the 
extent  noted  in  the  service  bulletin. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 


1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  that 
contains  the  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information  on  the 
Internet  at  http://www.reguIations.gov, 
or  in  person  at  the  Docket  Management 
Facility  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
(800)  647-5527)  is  located  at  the  street 
address  stated  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Piper  Aircraft,  Inc.:  Docket  No.  FAA-2008- 
1085;  Directorate  Identifier  2008-CE- 
05  7-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
December  9,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  following 
airplane  models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

PA-46-350P  ... 

4622001  through  4622200 

and  4636001  through 

4636445. 

PA-46R-350T 

4692001  through  4692054. 

PA-46-500TP 

4697001  through  4697365. 

Unsafe  Condition 

(d)  This  AD  results  from  ice  forming  on  the 
stall  vane  heater  during  flights  into  icing 
conditions  with  the  landing  gear  down.  We 
are  issuing  this  AD  to  prevent  ice  from 
forming  on  the  stall  vane,  which  may  result 
in  failure  of  the  stall  warning  system.  This 
failure  could  result  in  the  pilot  being 
unaware  of  an  approaching  stall  situation. 


I 
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Compliance 

(e)  To  address  this  problem,  you  must  do 
the  following,  unless  already  done: 


Actions 

Compliance 

Procedures 

Install  Stall  Warning  Heat  Control  Modification 
Kit,  Piper  part  number  88452-002. 

Within  the  next  100  hours  time-in-service  after 
the  effective  date  of  this  AD. 

I _ 

As  specified  in  Piper  Mandatory  Service  Bul¬ 
letin  No.  1192,  dated  September  15,  2008, 
following  Drawing  No.  88452  dated  June 
19,  2008. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(f)  The  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Send  information  to  ATTN:  John 
Lee,  Aerospace  Engineer,  Federal  Aviation 
Administration,  Atlanta  AGO,  One  Crown 
Center,  1895  Phoenix  Blvd.,  Suite  450, 
Atlanta,  Georgia  30349;  telephone:  (770)  994- 
6736;  fax:  (770)  703-6097.  Before  using  any 
approved  AMOC  on  any  airplane  to  which 
the  AMOC  applies,  notify  your  appropriate 
principal  inspector  (PI)  in  the  FAA  Flight 
Standards  District  Office  (FSDO),  or  lacking 

a  PI,  your  local  FSDO. 

Related  Information 

(g)  To  get  copies  of  the  service  information 
referenced  in  this  AD,  contact  Piper  Aircraft, 
Inc.,  2926  Piper  Drive,  Vero  Beach,  Florida 
32960;  telephone:  (772)  567-4361;  fax:  (772) 
978-6573;  Web  site:  http:// 
www.newpiper.com/.  To  view  the  AD  docket, 
go  to  U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140, 1200  New 
Jersey  Avenue,  SE.,  Washington,  DC  20590, 
or  on  the  Internet  at  http:// 
wH'U'.regulations.gov. 

Issued  in  Kansas  City,  Missouri,  on 
October  3,  2008. 

Kim  Smith, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  E8-24136  Filed  10-9-08;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-1082;  Directorate 
Identifier  2007-NM-337-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  Airplanes;  Model  A300  B4-601 , 
B4-603,  B4-620,  B4-622,  B4-605R, 
B4-622R,  F4-605R,  F4-622R,  and  C4- 
605R  Variant  F  Airplanes  (Collectively 
Called  A300-600  Series  Airplanes); 
and  Model  A310  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  that  applies  to  all  of  the 
airplanes  identified  above.  The  existing 
AD  currently  requires  revising  the  FAA- 
approved  maintenance  program  to 
include  a  new  airplane  maintenance 
manual  task  that  specifies  a  detailed 
inspection  after  each  ram  air  turbine 
(RAT)  retraction.  That  existing  AD  also 
currently  requires,  for  certain  airplanes, 
a  one-time  inspection  to  detect  breaks  in 
the  bottom  flange  fitting  of  the  RAT  and 
corrective  actions,  if  necessary;  for 
certain  airplanes,  an  adjustment  of  the 
ejection  jack;  and,  for  certain  other 
airplanes,  replacement  of  the  aluminum 
part  with  an  improved  steel  part.  This 
proposed  AD  also  would  continue  to 
require  certain  actions  for  additional 
airplanes  and  would  revise  the  FAA- 
approved  maintenance  program  to 
include  procedures  for  replacing  the 
Ri\T  swivel  coupling  fork  fitting  with  a 
new  steel  part  only.  This  proposed  AD 
results  from  a  report  that  an  additional 
swivel  coupling  of  the  RAT  yoke  fitting 
was  found  cracked  while  accomplishing 
the  requirements  of  the  existing  AD.  We 
are  proposing  this  AD  to  prevent 
misrigging  of  the  ejection  jack  of  the 
RAT  and  to  ensure  removal  of  any  RAT 
yoke  fitting  made  from  aluminum 
material.  Such  conditions  could  result 
in  a  broken  or  cracked  swivel  coupling 
and  consequent  failure  of  the  RAT  yoke 
fitting,  which  could  result  in  the  loss  of 
RAT  function  and  possible  loss  of 
critical  flight  control  systems  in  the 
event  of  certain  emergency  situations. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  November  10, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  NI¬ 
SO,  West  Building  Ground  Floor,  Room 
Wl 2-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 


•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  NI¬ 
SO,  West  Building  Ground  Floor,  Room 
Wl2— 140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Airbus,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1138;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1082:  Directorate  Identifier 
2007-NM-337-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
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substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  January  24,  2007,  we  issued  AD 
2007-03-09,  amendment  39-14920  (72 
FR  5157,  February  5,  2007),  for  all 
Airbus  Model  A300  airplanes;  Model 
A300  B4-601,  B4-603,  B4-620,  B4-622, 
B4-605R,  B4-622R,  F4-605R,  F4-622R, 
and  C4-605R  variant  F  airplanes 
(collectively  called  A300-600  series 
airplanes);  and  Model  A310  airplanes. 
That  AD  requires  revising  the  FAA- 
approved  maintenance  program  to 
include  a  new  airplane  maintenance 
manual  task  that  specifies  a  detailed 
inspection  after  each  ram  air  turbine 
(RAT)  retraction.  That  AD  also  requires, 
for  certain  airplanes,  a  one-time 
inspection  to  detect  breaks  in  the 
bottom  flange  fitting  of  the  RAT  and 
corrective  actions,  if  necessary;  for 
certain  airplanes,  an  adjustment  of  the 
ejection  jack;  and,  for  certain  other 
airplanes,  replacement  of  the  aluminum 
part  with  an  improved  steel  part.  That 
AD  resulted  from  a  report  indicating 
that  the  swivel  coupling  of  the  RAT 
yoke  fitting  was  found  broken  (due  to  a 
static  overload  as  a  result  of  the  ejection 
jack  of  the  RAT  being  misrigged).  We 
issued  that  AD  to  prevent  failure  of  the 
RAT  yoke  fitting,  which  could  result  in 
the  loss  of  RAT  function  and  possible 
loss  of  critical  flight  control  systems  in 
the  event  of  certain  emergency 
situations. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2007-03-09, 
European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  informed  us  that  an 
additional  swivel  coupling  of  the  RAT 
yoke  fitting  was  found  cracked  while 
accomplishing  the  requirements  of  that 
AD.  Investigation  revealed  that  the  crack 
was  initiated  by  a  stress-corrosion 
phenomenon  on  the  aluminum  material. 

Misrigging  of  the  ejection  jack  of  the 
RAT  or  a  RAT  yoke  fitting  that  is  made 
firom  aluminum  material,  if  not 
corrected,  could  result  in  a  broken  or 
cracked  swivel  coupling  and  consequent 
failure  of  the  RAT  yoke  fitting.  This 
condition  could  result  in  the  loss  of 
RAT  function  and  possible  loss  of 
critical  flight  control  systems  in  the 
event  of  certain  emergency  situations. 

EASA  has  also  informed  us  that 
certain  Model  A310  and  A300-600 
series  airplanes  equipped  with 
Hamilton  Sundstrand  RATs  have  a  RAT 
yoke  fitting  made  from  aluminum 
material.  Therefore,  those  airplanes  are 
now  subject  to  the  same  replacement 


requirements  of  AD  2007—03—09  as 
those  airplanes  equipped  with  Dowty 
Rotol  RATs. 

Relevant  Service  Information 

Airbus  has  issued  Service  Bulletin 
A310-57-2086,  Revision  01,  dated 
September  3,  2007  (for  Model  A310 
series  airplanes);  and  Service  Bulletin 
A300-5 7-6099,  Revision  01,  dated 
September  3,  2007  (for  Model  A300-600 
series  airplanes).  (AD  2007-03-09  refers 
to  Airbus  Service  Bulletins  A3 10-5  7- 
2086,  dated  March  1,  2005,  and  A300- 
57-6099,  dated  February  23,  2005;  as 
applicable;  as  appropriate  sources  of 
service  information  for  accomplishing 
the  required  replacement.)  The 
replacement  procedures  specified  in  ' 
Revision  01  of  the  service  bulletins  are 
identical  to  that  in  the  original  issues  of 
the  service  bulletins.  No  additional 
work  is  recommended  for  airplanes 
modified  by  the  original  issues  of  the 
service  bulletins. 

Accomplishing  the  actions  specified 
in  the  service  information  is  intended  to 
adequately  address  the  unsafe 
condition.  EASA  mandated  the  service 
information  and  issued  airworthiness 
directive  2007-0273,  dated  October  23,  . 
2007,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
European  Union. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

These  airplanes  are  manufactured  in 
France  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  As  described 
in  FAA  Order  8100. 14A,  “Interim 
Procedures  for  Working  with  the 
European  Community  on  Airworthiness 
Certification  and  Continued 
Airworthiness,”  dated  August  12,  2005, 
EASA  has  kept  the  FAA  informed  of  the 
situation  described  above.  We  have 
examined  EASA’s  findings,  evaluated 
all  pertinent  information,  and 
determined  that  AD  action  is  necessary 
for  airplanes  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  proposed  AD  would  supersede 
AD  2007-03-09.  This  proposed  AD 
would  continue  to  require  replacing  the 
aluminum  yoke  fitting  of  the  swivel 
coupling  of  the  RAT  with  a  new  steel 
yoke  fitting  and  revising  the  FAA- 
approved  maintenance  program  to 
include  a  new  airplane  maintenance 
manual  task  that  specifies  a  detailed 
inspection  after  each  RAT  retraction. 
This  proposed  AD  also  would  require 


those  actions  for  additional  airplanes 
and  would  revise  the  FAA-approved 
maintenance  program  to  include 
procedures  for  replacing  the  RAT  swivel 
coupling  fork  fitting  with  a  new  steel 
part  only  (the  existing  procedures  allow 
replacement  with  either  an  aluminum  or 
steel  part). 

Difference  Between  This  AD  and  EASA 
Airworthiness  Directive 

EASA  airworthiness  directive  2007- 
0273  applies  to  the  following  U.S.- 
registered  airplanes:  Airbus  Model  A310 
and  A300-600  series  airplanes,  except 
for  airplanes  on  which  Airbus 
Modification  12986  or  19578  has  been 
done  in  production  or  on  which  Airbus 
Service  Bulletin  A310-57-2086  or 
A300-57-6099  has  been  done.  This 
proposed  AD,  as  did  AD  2007-03-09, 
would  affect  all  Model  A300,  A300-600, 
and  A310  series  airplanes.  AD  2007-03- 
09  combined  two  French  airworthiness 
directives  (i.e.,  F-2005-089,  dated  June 
8,  2005,  and  F-2005-090  Rl,  dated  July 
6,  2005),  which  affect  additional 
airplanes  not  identified  in  EASA 
airworthiness  directive  2007-0273. 

Unlike  EASA  airworthiness  directive 
2007-0273,  this  proposed  AD  would 
require  revising  the  FAA-approved 
maintenance  program  to  specify  an 
inspection  for  breaks  of  the  bottom 
flange  of  the  RAT  swivel  coupling  yoke 
fitting  after  each  RAT  retraction;  and 
replacement  of  the  RAT  swivel  coupling 
yoke  fitting  with  a  new  steel  part.  This 
action  is  necessary  to  ensure  that  only 
steel  yoke  fittings  are  installed. 

Change  to  Existing  AD 

This  proposed  AD  would  retain 
certain  requirements  of  AD  2007-03-09. 
Since  AD  2007-03-09  was  issued,  the 
AD  format  has  been  revised,  and  certain 
paragraphs  have  been  rearranged.  As  a 
result,  the  corresponding  paragraph 
identifiers  have  changed  in  this 
proposed  AD,  as  listed  in  the  following 
table: 


Revised  Paragraph  Identifiers 


Requirement  in 

AD  2007-03-09 

Corresponding 
requirement  in 
this 

proposed  AD 

Paragraph  (b)  . 

Paragraph  (c)  . 

Paragraph  (f). 
Paragraph  (g). 

Costs  of  Compliance 

The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 
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Estimated  Costs 


Action 

Work  hours 

1 

Average  labor  j 
rate  per  hour 

Parts 

Cost  per 
airplane 

Number  of 
U.S.-registered 
airplanes 

Fleet  cost 

Replacement  . 

Revision  of  FAA-approved  maintenance 

14 

$80  j 

$470 

$1,590 

205 

$325,950 

program  . 

1 

80 

None 

80 

205 

16,400 

In  consideration  of  the  compliance 
time  and  effective  date  for 
accomplishing  the  replacement  and 
revision  of  the  FAA-approved 
maintenance  program  required  by  AD 
2007-03-09  (retained  in  paragraphs  (f) 
and  (g)  of  this  proposed  AD),  we  assume 
that  operators  of  the  affected  airplanes 
have  already  initiated  the  required 
actions.  The  proposed  AD  would  add  no 
new  costs  associated  with  those 
airplanes. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Ayiation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  Requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

,  2.  Is  not  a  “significant  rule”  under  the 

DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  removing  amendment  39-14920  (72 
FR  5157,  February  5,  2007)  and  adding 
the  following  new  airworthiness 
directive  (AD): 

Airbus:  Docket  No.  FAA-2008-1082; 

Directorate  Identifier  2007-NM-337-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  November  10,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2007-03-09. 
Applicability 

(c)  This  AD  applies  to  all  Model  A300 
airplanes;  Model  A300  B4-601,  B4— 603,  B4- 
620,  B4-622,  B4-605R,  B4-622R,  F4-605R, 
F4-622R,  and  C4-605R  Variant  F  airplanes; 
and  Model  A310  airplanes,  certificated  in 
any  category. 

Unsafe  Condition 

(d)  This  AD  results  from  a  report  that  an 
additional  swivel  coupling  of  the  RAT  yoke 
fitting  was  found  cracked  while 
accomplishing  the  requirements  of  the 
existing  AD.  We  are  issuing  this  AD  to 
prevent  misrigging  of  the  ejection  jack  of  the 
ram  air  turbine  (RAT)  and  to  ensure  removal 
of  any  RAT  yoke  fitting  made  from  aluminum 
material.  Such  conditions  could  result  in  a 


broken  or  cracked  swivel  coupling  and 
consequent  failure  of  the  RAT  yoke  fitting, 
which  could  result  in  the  loss  of  RAT 
function  and  possible  loss  of  critical  flight 
control  systems  in  the  event  of  certain 
emergency  situations. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Certain  Requirements  of  AD  2007-03-09: 
Replacement 

(f)  For  Model  A300  airplanes.  Model 
A300— 600  series  airplanes,  and  Model  A310 
airplanes  equipped  with  Dowty  Rotol  RATs, 
except  airplanes  on  which  Airbus 
Modification  12986  has  been  done:  Within  12 
months  after  March  12,  2007  (the  effective 
date  of  AD  2007-03-09),  replace  the  RAT 
swivel  coupling  fork  fitting  with  a  new  steel 
fitting,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A300-57-0244,  dated  March 
4,  2005  (for  Model  A300  airplanes);  A300- 
57-6099,  dated  February  23,  2005  (for  Model 
A300-600  series  airplanes);  or  A310-57- 
2086,  dated  March  1,  2005  (for  Model  A310 
airplanes);  as  applicable;  except  as  provided 
by  paragraph  (h)  of  this  AD. 

Revisions  of  FAA- Approved  Maintenance 
Program 

(g)  For  all  airplanes:  Within  3  months  after 
March  12,  2007,  incorporate  the  information 
in  the  applicable  aircraft  maintenance 
manual  (AMM)  specified  in  paragraphs  (g)(1), 
(g)(2),  and  (g)(3)  of  this  AD,  into  the  FAA- 
approved  maintenance  program  to  specify  an 
inspection  for  breaks  of  the  bottom  flange  of 
the  RAT  swivel  coupling  yoke  fitting  after 
each  RAT  retraction;  and  replacement  of  the 
RAT  swivel  coupling  yoke  fitting  with  a  new 
aluminum  or  steel  part  as  applicable;  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA;  or  the 
Direction  Generale  de  I’Aviation  Civile  (or  its 
delegated  agent);  or  European  Aviation  Safety 
Agency  (or  its  delegated  agent).  The  page 
blocks  specified  in  paragraphs  (g)(1),  (g)(2), 
and  (g)(3)  of  this  AD,  as  applicable,  are  one 
approved  method  for  the  actions  required  by 
paragraph  (g)  of  this  AD.  Thereafter,  except 
as  provided  by  paragraph  (1)  of  this  AD,  no 
alternative  inspection  intervals  may  be 
approved  for  the  bottom  flange  of  the  RAT 
swivel  coupling  yoke  fitting. 

(1)  Airbus  A300-600  AMM,  Chapter  29- 
25-00,  Page  Block  301,  dated  June  1,  2005. 

(2)  Airbus  A310  AMM,  Chapter  29-25-00, 
Page  Block  301,  dated  June  1,  2005. 
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(3)  Airbus  A300  AMM  Chapter  29-25-00, 
Page  Block  301,  dated  March  1,  2006. 

Note  1:  After  revising  the  maintenance 
program  to  include  the  required  periodic 
inspections  according  to  paragraph  (g)  or  (k) 
of  this  AD,  operators  do  not  need  to  make  a 
maintenance  log  entry  to  show  compliance 
with  this  AD  every'  time  those  inspections  are 
accomplished  thereafter. 

Note  2:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  91.403(c), 


the  operator  must  request  approval  for  an 
alternative  method  of  compliance  according 
to  paragraph  (1)  of  this  AD.  The  request 
should  include  a  description  of  changes  to 
the  required  inspections  that  will  ensure  the 
continued  damage  tolerance  of  the  affected 
structure.  The  FAA  has  provided  guidance 
for  this  determination  in  Advisory  Circular 
(AC)  25-1529-1. 

New  Requirements  of  This  AD 
Revised  Service  Bulletins 

(h)  As  of  the  effective  date  of  this  AD,  use 
only  the  Accomplishment  Instructions  of 
Airbus  Service  Bulletin  A310-57-2086, 
Revision  01,  dated  September  3,  2007  (for 
Model  A310  series  airplanes);  or  Airbus 
Service  Bulletin  A300-57-6099,  Revision  01, 
dated  September  3,  2007  (for  Model  A300- 


600  series  airplanes);  as  applicable;  to  do  the 
replacement  required  by  paragraph  (f)  of  this 
AD. 

Replacement 

(i)  For  airplanes  identified  in  Table  1  of 
this  AD:  Before  102  months  since  first  flight, 
or  within  12  months  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  replace 
the  aluminum  yoke  fitting  of  the  swivel 
coupling  of  the  RAT  with  a  new  steel  yoke 
fitting,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A310-57-2086,  Revision  01, 
dated  September  3,  2007  (for  Model  A3 10 
series  airplanes);  or  Airbus  Service  Bulletin 
A300-5 7-6099,  Revision  01,  dated 
September  3,  2007  (for  Model  A300-600 
series  airplanes);  as  applicable. 


Table  1— Applicability  of  paragraph  (i)  of  This  AD 


Model — 

Except  for  those  airplanes  on  which — 

Or  on  which — 

(1)  A310  series  airplanes  equipped  with  Ham¬ 
ilton  Sundstrand  RAT. 

(2)  A300-600  series  airplanes  equipped  with 
Hamilton  Sundstrand  RAT. 

Airbus  Modification  12986  or  19578  has  been 
done  in  production. 

Airbus  Modification  12986  or  19578  has  been 
.  done  in  production. 

Airbus  Service  Bulletin  A31 0-57-2086,  dated 
March  1,  2005;  or  Revision  01,  dated  Sep¬ 
tember  3,  2007  has  been  done  in  service. 

Airbus  Service  Bulletin  A300-57-6099,  dated 
February  23,  2005;  or  Revision  01,  dated 
September  3,  2007;  has  been  done  in  serv¬ 
ice. 

(j)  Replacements  done  before  the  effective 
date  of  this  AD  in  accordance  with  Airbus 
Service  Bulletin  A310-57-2086,  dated  March 
1,  2005  (for  Model  A310  series  airplanes);  or 
Airbus  Service  Bulletin  A300-57-6099, 
dated  February  23,  2005  (for  Model  A300- 
600  series  airplane);  as  applicable;  are 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (i)  of  this  AD. 

Revision  of  FAA- Approved  Maintenance 
Program 

(k)  For  all  airplanes:  Within  3  months  after 
the  effective  date  of  this  AD,  incorporate  the 
information  in  the  applicable  AMM  specified 
in  paragraphs  (k)(l),  (k)(2),  and  (k)(3)  of  this 
AD,  into  the  FAA-approved  maintenance 
program  to  specify  an  inspection  for  breaks 
of  the  bottom  flange  of  the  RAT  swivel 
coupling  yoke  fitting  after  each  RAT 
retraction;  and  replacement  of  the  RAT 
swivel  coupling  yoke  fitting  with  a  new  steel 
part;  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  Transport  Airplane  Directorate,  FAA;  or 
European  Aviation  Safety  Agency  (or  its 
delegated  agent).  The  page  blocks  specified 
in  paragraphs  (k)(l),  (k)(2),  and  (k)(3)  of  this 
AD,  as  applicable,  that  contain  the  inspection 
and  replacement  described  previously  are 
one  approved  method  for  the  actions 
required  hy  paragraph  (k)  of  this  AD. 
Thereafter,  except  as  provided  by  paragraph 

(1)  of  this  AD,  no  alternative  inspection 
intervals  may  be  approved  for  the  bottom 
flange  of  the  RAT  swivel  coupling  yoke 
fitting.  Accomplishing  this  incorporation 
terminates  the  requirements  of  paragraph  (g) 
of  this  AD. 

(l)  Airbus  A300-600  AMM,  Chapter  29- 
25-00,  Page  Block  301. 


(2)  Airbus  A310  AMM,  Chapter  29-25-00, 
Page  Block  301. 

(3)  Airbus  A300  AMM  Chapter  29-25-00, 
Page  Block  301. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  International  Branch, 
ANM-116,  FAA,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19.  Send 
information  to  ATTN:  Vladimir  Ulyanov, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-1138;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

Related  Information 

(in)  European  Aviation  Safety  Agency 
(EASA)  airworthiness  directive  2007-0273, 
dated  October  23,  2007,  and  French 
airworthiness  directive  F-2005-089,  dated 
June  8,  2005,  also  address  the  subject  of  this 
AD. 

Issued  in  Renton,  Washington,  on  October 
2,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-24151  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-1083;  Directorate 
Identifier  2008-NM-13Q-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

There  have  been  several  cases  reported 
where  the  landing  gear  did  not  retract  after 
take-off.  Subsequent  investigation  revealed 
this  was  caused  by  fatigue  failure  of  the  nose 
landing  gear  electrical  harness.  In 
conjunction  with  one  engine  being 
inoperable,  this  could,  in  certain  operating 
conditions,  affect  continued  safe  flight  and 
landing. 
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The  proposed  AD  would  require 
actions  that  are  intended  to  address  the 
unsafe  condition  described  in  the  MCAI. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  November  10, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  NI¬ 
SO,  West  Building  Ground  Floor,  Room 
Wl  2-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  NI¬ 
SO,  West  Building  Ground  Floor,  Room 
W12-40,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  througl\ Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wing  Chan,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York 
11590;  telephone  (516)  228-7311;  fax 
(516) 794-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1083;  Directorate  Identifier 
2008-NM-130-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 


personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  aviation  authority 
for  Canada,  has  issued  Canadian 
Airworthiness.  Directive  CF-2008-2  2 , 
dated  June  24,  2008  (referred  to  after 
this  as  “the  MCAI”),  to  correct  an  unsafe 
condition  for  the  specified  products. 

The  MCAI  states: 

There  have  heen  several  cases  reported  * 
where  the  landing  gear  did  not  retract  after 
take-off.  Subsequent  investigation  revealed 
this  was  caused  by  fatigue  failure  of  the  nose 
landing  gear  electrical  harness.  In 
conjunction  with  one  engine  being 
inoperable,  this  could,  in  certain  operating 
conditions,  affect  continued  safe  flight  and 
landing. 

This  directive  mandates  incorporation  of 
new  weight-on-wheels  (WOW)  and  steering 
harnesses  that  have  a  new  conduit 
construction. 

You  may  obtain  further  information 
by  examining  the  MCAI  in  the  AD 
docket. 

Relevant  Service  Information 

Bombardier  has  issued  Service 
Bulletin  84-32-51,  Revision  ‘B,’  dated 
December  17,  2007.  The  actions 
described  in  this  service  information  are 
intended  to  correct  the  unsafe  condition 
identified  in  the  MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 


We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  42  products  of  U.S.  registry. 
We  also  estimate  that  it  would  take 
about  13  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $80  per  work-hour.  Required 
parts  would  cost  about  $0  per  product. 
Where  the  service  information  lists 
required  parts  costs  that  are  covered 
under  warranty,  we  have  assumed  that 
there  will  be  no  charge  for  these  costs. 

As  we  do  not  control  warranty  coverage 
for  affected  parties,  some  parties  may 
incur  costs  higher  than  estimated  here. 
Based  on  these  figures,  we  estimate  the 
cost  of  the  proposed  AD  on  U.S. 
operators  to  be  $43,680,  or  $1,040  per 
product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  Ylh 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 
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2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  No.  FAA-2008-1083; 
Directorate  Identifier  2008-NM-130-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
.  November  10.  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Bombardier  Model 
DHC-8-400,  DHC-8^01.  and  DHC-8-402 
airplanes,  certificated  in  any  category.  Serial 
numbers  4003,  4004,  4006,  and  4008  through 
4184  inclusive. 

Subject 

(d)  Air  Transport  Association  (AT A)  of 
America  Code  32:  Landing  Gear. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

“There  have  been  several  cases  reported 
where  the  landing  gear  did  not  retract  after 
take-off.  Subsequent  investigation  revealed 
this  was  caused  by  fatigue  failure  of  the  nose 
landing  gear  electrical  harness.  In 
conjunction  with  one  engine  being 
inoperable,  this  could,  in  certain  operating 
conditions,  affect  continued  safe  flight  and 
landing.” 

“This  directive  mandates  incorporation  of 
new  weight-on-wheels  (WOW)  and  steering 
harnesses  that  have  a  new  conduit 
construction.” 


Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  Within  2,500  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  WOW 
and  steering  harnesses  by  incorporating 
Modsum  4-126401,  in  accordance  with  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  84-32-51,  Revision  ‘B,’ 
dated  December  17,  2007. 

(2)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Bombardier 
Service  Bulletin  84-32-51,  dated  August  16, 
2007,  or  Revision  ‘A,’  dated  August  22,  2007, 
are  acceptable  for  compliance  with  the 
corresponding  requirements  of  this  AD. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Systems  and  Flight 
Test  Branch,  ANE-1 72,  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Send  information  to  ATTN:  Wing 
Chan,  Aerospace  Engineer,  Systems  and . 
Flight  Test  Branch,  ANE-1 72,  FAA,  New 
York  Aircraft  Certification  Office,  1600 
Stewart  Avenue,  Suite  410,  Westbury,  New 
York  11590;  telephone  (516)  228-7311;  fax 
(516)  794-5531.  Before  using  any  approved 
AMOC  on  any  airplane  to  which  the  AMOC 
applies,  notify  your  appropriate  principal 
inspector  (PI)  in  the  FAA  Flight  Standards 
District  Office  (FSDO),  or  lacking  a  PI,  your 
local  FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  assure  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
theOffice  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  Canadian  Airworthiness 
Directive  CF-2008-22,  dated  June  24,  2008, 
and  Bombardier  Service  Bulletin  84-32-51, 
Revision  ‘B,’  dated  December  17,  2007,  for 
related  information. 

Issued  in  Renton,  Washington,  on  October 
2,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-24161  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  54 

[REG-1 23829-98] 

RIN  1545-BI02 

DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

29  CFR  Part  2590 

RIN  1210-AB27 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[CMS-4137-NC] 

45  CFR  Parts  144, 146,  and  148 

RIN  0938-AP37 

Request  for  Information  Regarding 
Sections  101  Through  104  of  the 
Genetic  Information  Nondiscrimination 
Act  of  2008 

AGENCIES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Employee 
Benefits  Security  Administration, 
Department  of  Labor;  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services. 

ACTION:  Request  for  Information. 

SUMMARY:  This  document  is  a  request  for 
comments  regarding  issues  under 
sections  101  through  104  of  the  Genetic 
Information  Nondiscrimination  Act  of 
2008  (GINA).  The  Departments  of  Labor, 
Health  and  Human  Services  (HHS),  and 
the  Treasury  (collectively,  the 
Departments)  have  received  inquiries 
from  the  public  on  a  number  of  issues 
under  these  provisions  and  are 
welcoming  public  comments  in  advance 
of  future  rulemaking. 

DATES:  Comments  must  be  submitted  on 
or  before  December  9,  2008. 

ADDRESSES:  Written  comments  may  be 
submitted  to  any  of  the  addresses 
specified  below.  Any  comment  that  is 
submitted  to  any  Department  will  be 
shared  with  the  other  Departments. 
Please  do  not  submit  duplicates. 

Department  of  Labor.  Comments  to 
the  Department  of  Labor  by  one  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  E-OHPSCA.EBSA@dol.gov. 

•  Mail  or  Hand  Delivery:  Office  of 
Health  Plan  Standards  and  Compliance 
Assistance,  Employee  Benefits  Security 
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Administration,  Room  N-5653,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
Attention:  GINA  Comments. 

Comments  received  by  the 
Department  of  Labor  will  be  posted 
without  change  to  http:// 
www.reguIations.gov  and  http:// 
www.dol.gov/ehsa,  and  available  for 
public  inspection  at  the  Public 
Disclosure  Room,  N-1513,  Employee 
Benefits  Security  Administration,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  including  any  personal 
information  provided. 

Department  of  HHS.  Comments  to  the 
Department  of  HHS,  identified  by  CMS- 
4137-NC,  by  one  of  the  following 
methods; 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-4137-NC,  P.O.  Box  8017, 
Baltimore,  MD  21244-8010. 

•  Hand  or  courier  delivery. 

Comments  may  be  delivered  to  either 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850  or  Room  445-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

For  delivery  to  Baltimore,  please  call 
telephone  number  (410)  786-7195  in 
advance  to  schedule  your  arrival  with 
one  of  our  staff  members.  For  delivery 
to  Washington,  because  access  to  the 
interior  of  the  HHH  Building  is  not 
readily  available  to  persons  without 
Federal  Government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed. 

All  submissions  submitted  to  HHS 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  three  weeks  after 
publication  of  a  document,  at  the 
headquarters  for  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore,  MD 
21244,  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  4  p.m.  To 
schedule  an  appointment  to  view  public 
comments,  phone  (410)  786—7195. 

Internal  Revenue  Service.  Comments 
to  the  IRS,  identified  by  REG-123829- 
08,  by  one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  CC:PA:LPD:PR  (REG-123829- 
08),  Room  5205,  Internal  Revenue 


Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  Washington,  DC  20044. 

•  Hand  or  courier  delivery:  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  4  p.m.  to:  CC:PA:LPD:PR 
(REG-123829-08),  Courier’s  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

All  submissions  to  the  IRS  will  be 
open  to  public  inspection  and  copying 
in  room  1621, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  from  9 
a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Turner,  Employee  Benefits 
Security  Administration,  Department  of 
Labor,  at  (202)  693-8335;  Russ 
Weinheimer,  Internal  Revenue  Service, 
Department  of  the  Treasury,  at  (202) 
622-6080;  Adam  Shaw,  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  at  (877)  267-2323  extension 
61091. 

Customer  Service  Information: 
Individuals  interested  in  obtaining 
information  from  the  Department  of 
Labor  concerning  employment-based 
health  coverage  laws,  including  the 
nondiscrimination  protections,  may  call 
the  EBSA  Toll-Free  Hotline  at  1-866- 
444-EBSA  (3272)  or  visit  the 
Department  of  Labor’s  Web  site  (http:// 
wvmr.doI.gov/ebsa).  In  addition, 
individuals  may  request  a  copy  of 
CMS’s  publication  entitled  “Protecting 
Your  Health  Insurance  Coverage’’  by 
calling  1-800-633-4227. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Genetic  Information 
Nondiscrimination  Act  of  2008  (GINA) 
was  enacted  on  May  21,  2008  (Pub.  L. 
110-233).  Title  I  of  GINA  amends  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  the  Public  Health 
Service  Act  (PHS  Act),  the  Internal 
Revenue  Code  of  1986  (Code),  and  the 
Social  Security  Act  (SSA)  to  prohibit 
discrimination  in  health  coverage  based 
on  genetic  information.  Sections  101 
through  104  of  GINA  apply  to 
employment-based  health  coverage, 
individual  market  health  insurance,  and 
Medicare  supplemental  (MedSupp  or 
Medigap)  coverage.  The  new 
requirements  were  added  to  Part  7  of 
Subtitle  B  of  Title  I  of  ERISA,  Title 
XXVII  of  the  PHS  Act,  Subtitle  K  of  the 
Gode,  and  section  1882  of  the  SSA. 

GINA  prohibits  group  health  plans 
and  health  insurance  issuers  (that  is, 
insurance  companies  or  health 
maintenance  organizations  (HMOs))  in 
the  group  market  from  using  genetic 
information  to  adjust  premium  or 


contribution  amounts  for  the  group 
covered  under  the  plan.  Plans  and 
issuers  in  the  group  market  are  still 
allowed  to  increase  the  premium  rate  for 
an  employer  based  on  the  manifestation 
of  a  disease  or  disorder  of  an  individual 
enrolled  in  the  plan,  but  they  are 
prohibited  from  using  the  manifested 
disease  or  disorder  of  one  individual  as 
genetic  information  about  other  group 
members  to  further  increase  the 
premium. 

In  the  individual  market,  health 
insurance  issuers  are  prohibited  from 
using  genetic  information  to  determine 
individual  eligibility  or  premium  rates, 
although  they  are  allowed  (to  the  extent 
consistent  with  other  provisions  of  law) 
to  use  information  about  a  manifestation 
of  a  disease  or  disorder  to  determine 
eligibility  or  premium  rates  for  an 
individual  who  is  covered  or  would  be 
covered  by  a  policy.  Individual  market 
health  insurance  issuers  are  also 
prohibited  from  using  genetic 
information  in  imposing  a  preexisting 
condition  exclusion,  although  a 
manifestation  of  a  disease  or  disorder  in 
an  individual  can  be  the  basis  for  an 
exclusion.  In  the  MedSupp  market, 

GINA  prohibits  issuers  from  denying  or 
conditioning  the  issuance  or 
effectiveness  of  a  policy  (including  the 
imposition  of  any  exclusion  of  benefits 
based  on  a  preexisting  condition)  or 
discriminating  in  the  pricing  of  the 
policy  based  on  an  individual’s  genetic 
condition.  However,  if  otherwise 
permitted  under  section  1882  of  the 
Social  Security  Act,  the  issuer  can  still 
impose  such  limitations  based  on  a 
manifested  disease  of  an  individual  who 
is  covered  or  would  be  covered  under 
the  policy. 

GINA  also  prohibits  group  health 
plans  and  health  insurance  issuers  in 
the  group,  individual,  and  MedSupp 
markets  from  requesting  or  requiring  an 
individual  or  family  member  of  an 
individual  to  undergo  a  genetic  test. 
Plans  and  issuers  are  not  precluded 
from  obtaining  and  using  the  results  of 
a  genetic  test  to  make  a  determination 
regarding  payment,  but  they  may  only 
use  the  minimum  amount  of 
information  necessary. 

GINA  includes  a  research  exception 
under  which  a  group  health  plan  or  a 
health  insurance  issuer  in  the  group, 
individual,  or  MedSupp  market  may 
request  (but  not  require)  a  participant  or 
beneficiary  to  undergo  a  genetic  test  if 
the  following  five  conditions  are  met: 

•  The  request  is  made  in  writing 
pursuant  to  research  that  complies  with 
45  GFR  Part  46,  or  equivalent  Federal 
regulations,  and  any  applicable  State  or 
local  law  or  regulations  for  the 
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protection  of  human  subjects  in 
research. 

•  The  plan  or  issuer  clearly  indicates 
to  each  participant  or  beneficiary  to 
whom  the  request  is  made  that 
compliance  is  voluntary  and  non- 
compliance  will  have  no  effect  on 
enrollment  status  or  premium 
contribution  amounts. 

•  None  of  the  genetic  information 
collected  can  be  used  for  underwriting 
purposes. 

•  The  plan  or  issuer  notifies  the 
appropriate  Secretary  in  writing  that  it 
is  conducting  such  research  activities, 
including  a  description  of  the  activities 
conducted. 

•  The  plan  or  issuer  complies  with 
such  other  conditions  as  may  be 
required  by  regulations  for  such 
activities. 

Group  health  plans  and  health 
insurance  issuers  in  the  group, 
individual,  and  MedSupp  markets  are 
prohibited  from  requesting,  requiring,  or 
purchasing  genetic  information  for 
underwriting  purposes  or  prior  to  an 
individual’s  enrollment  under  a  plan  or 
policy.  Plans  and  issuers  are  still 
allowed  to  collect  (that  is,  to  request, 
require,  or  purchase)  health  information 
that  relates  to  the  manifestation  of  a 
disease  or  disorder  of  an  individual 
enrolled  in  a  plan  or  who  is  covered  by 
or  would  be  covered  by  a  policy  issued 
in  the  individual  or  MedSupp  meirket, 
and  use  it  for  permitted  underwriting 
purposes  with  respect  to  that 
individual.  Furthermore,  an  exception 
to  the  prohibition  on  requesting, 
requiring,  or  purchasing  genetic 
information  is  included  for  collection  of 
genetic  information  which  is  incidental 
to  the  request,  requirement,  or  purchase 
of  other  information  concerning  an 
individual,  provided  it  is  not  used  for 
underwriting  purposes. 

GINA  defines  genetic  information 
with  respect  to  any  individual  as 
information  about  that  individual’s 
genetic  tests,  the  genetic  tests  of  family 
members  of  the  individual,  and  the 
manifestation  of  a  disease  or  disorder  in 
family  members  of  the  individual.  The 
term  genetic  information  also  includes 
an  individual’s  request  for,  or  receipt  of, 
genetic  services,  but  does  not  include 
information  about  the  sex  or  age  of  any 
individual.  Genetic  services  are  further 
defined  as  a  genetic  test,  genetic 
counseling  (which  includes  obtaining, 
interpreting,  or  assessing  genetic 
information),  or  genetic  education.  A 
genetic  test  is  defined  for  purposes  of 
Title  I  of  GINA  as  an  analysis  of  human 
DNA,  RNA,  chromosomes,  proteins,  or 
metabolites  that  detects  genotypes, 
mutations,  or  chromosomal  changes. 
The  term  is  not  meant  to  include  an 


analysis  of  proteins  or  metabolites  that 
does  not  detect  genotypes,  mutations,  or 
chromosomal  changes,  or  an  analysis  of 
proteins  or  metabolites  that  is  directly 
related  to  a  manifested  disease, 
disorder,  or  pathological  condition  that 
a  health  care  professional  with 
appropriate  training  and  expertise  could 
reasonably  detect.  Definitions  of  family 
member  and  underwriting  purposes  are 
also  included,  as  well  as  provisions 
clarifying  that  references' to  genetic 
information  concerning  an  individual 
include  the  genetic  information  of  a 
fetus  carried  by  a  pregnant  woman  and 
of  an  embryo  legally  held  by  an 
individual  utilizing  an  assisted 
reproductive  technology. 

The  provisions  of  GINA  are  effective 
with  respect  to  group  health  plans  and 
health  insurance  issuers  in  the  group 
market  for  plan  years  beginning  after 
May  21,  2009.  For  health  insurance 
issuers  in  the  individual  market,  the 
provisions  are  effective  with  respect  to 
health  insurance  coverage  sold,  issued, 
renewed,  in  effect,  or  operated  in  the 
individual  market  after  May  21,  2009. 
For  MedSupp  coverage.  States  must 
incorporate  the  GINA  provisions  into 
their  regulatory  programs  no  later  than 
July  1,  2009. 

II.  Solicitation  of  Comments 

A.  Comments  Regarding  Economic 
Analysis,  Paperwork  Reduction  Act,  and 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  an 
assessment  of  the  costs  and  benefits  of 
a  significant  rulemaking  action  and  the 
alternatives  considered,  using  the 
guidance  provided  by  the  Office  of 
Management  and  Budget.  These  costs 
and  benefits  are  not  limited  to  the 
Federal  government,  but  pertain  to  the 
affected  public  as  a  whole.  Under 
Executive  Order  12866,  a  determination 
must  be  made  whether  implementation 
of  GINA  sections  101  through  104  will 
be  economically  significant.  A  rule  that 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more  is  considered 
economically  significant. 

In  addition,  the  Regulatory  Flexibility 
Act  may  require  the  preparation  of  an 
analysis  of  the  economic  impact  on 
small  entities  of  proposed  rules  and 
regulatory  alternatives.  An  analysis 
under  the  Regulatory  Flexibility  Act 
must  generally  include,  among  other 
things,  an  estimate  of  the  number  of 
small  entities  subject  to  the  regulations 
(for  this  purpose,  plans,  employers,  and 
issuers  and,  in  some  contexts  small 
governmental  entities),  the  expense  of 
the  reporting  and  other  compliance 
requirements  (including  the  expense  of 
using  professional  expertise),  and  a 


description  of  any  significant  regulatory 
alternatives  considered  that  would 
accomplish  the  stated  objectives  of  the 
statute  and  minimize  the  impact  on 
small  entities.  The  Departments  seek 
additional  information  from  small 
entities  regarding  any  special  problems 
they  might  encounter  in  implementing 
the  requirements  of  sections  101 
through  104  of  GINA  and  any  regulatory 
guidance  that  might  minimize  those 
problems. 

The  Paperwork  Reduction  Act 
requires  an  estimate  of  how  many 
“respondents”  will  be  required  to 
comply  with  any  “collection  of 
information”  aspects  of  the  regulations 
and  how  much  time  and  cost  will  be 
incurred  as  a  result.  A  collection  of 
information  includes  record-keeping, 
reporting  to  governmental  agencies,  and 
third-party  disclosures. 

The  Departments  are  requesting 
comments  that  may  contribute  to  the 
analyses  that  will  be  performed  under 
these  requirements,  both  generally  and 
with  respect  to  the  following  specific 
areas: 

(i)  What  policies,  procedures,  or 
practices  of  group  health  plans  and 
health  insurance  issuers  may  be 
impacted  by  regulations  under  GINA? 
What  direct  or  indirect  costs  would 
result?  What  direct  or  indirect  benefits 
would  result?  Which  stakeholders  will 
be  impacted  by  such  benefits  and  costs? 

(ii)  Are  there  unique  costs  and 
benefits  for  small  employers  or  small 
plans?  What  special  consideration,  if 
any,  is  needed  for  small  employers  or 
small  plans? 

R.  Comments  Regarding  Regulatory 
Guidance 

The  Departments  are  seeking 
comments  to  aid  in  the  development  of 
regulations  regarding  sections  101 
through  104  of  GINA.  To  assist 
interested  parties  in  responding,  this 
request  for  information  describes 
specific  areas  in  which  the  Departments 
are  particularly  interested;  however,  the 
Departments  also  request  comments  and 
suggestions  concerning  any  area  or  issue 
pertinent  to  the  development  of 
regulations. 

Specific  Areas  in  Which  the 
Departments  Are  Interested  Include  the 
Following 

1.  To  what  extent  do  group  health 
plans  and  health  insurance  issuers 
currently  use  genetic  information,  such 
as  family  medical  history,  and  for  what 
purposes?  For  example,  is  genetic 
information  currently  used  for  group 
rating  purposes,  or  for  purposes  of  a 
wellness  program  that  otherwise 
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complies  with  HIPAA’s 
nondiscrimination  requirements? 

2.  How  do  plans  and  issuers  currently 
obtain  genetic  information  (for  example, 
through  health  risk  assessments,  the 
Medical  Information  Bureau,  or  other 
entities  under  common  control)? 

3.  Under  what  circumstances  do  plans 
or  issuers  currently  request  or  require  an 
individual  to  take  a  genetic  test? 

4.  Under  what  circumstances  do  plans 
or  issuers  currently  ask  for  the  results  of 
a  genetic  test  in  order  to  make  a 
determination  regarding  payment  of 
benefits?  What  is  the  minimum  amount 
of  information  necessary  for  a  plan  or 
issuer  to  make  a  determination  under 
such  circumstances? 

5.  What  types  of  research  do  plans  or 
issuers  currently  conduct  or  support 
using  genetic  tests? 

6.  Would  a  model  notice  be  helpful  to 
facilitate  disclosure  to  plan  participants 
and  beneficiaries  regarding  a  plan’s  or 
issuer’s  use  of  the  research  exception? 

In  this  regard,  what  information  would 
be  most  helpful  to  participants  and 
beneficiaries? 

7.  Similarly,  would  a  model  form  be 
helpful  for  reporting  to  the  Departments 
by  a  plan  or  issuer  claiming  the  research 
exception?  In  this  regard,  what 
information  should  plans  and  issuers 
report? 

8.  When  might  genetic  information  be 
collected  incidentally? 

9.  What  terms  or  provisions  (such  as 
genetic  information,  genetic  test,  genetic 
services,  or  underwriting)  would  require 
additional  clarification  to  facilitate 
compliance?  What  specific  clarifications 
would  be  helpful? 

Signed  at  Washington,  DC  this  4th  day  of 
June,  2008. 

Alan  Tawshunsky, 

Deputy  Division  Counsel/Deputy  Associate 
Chief  Counsel,  Tax  Exempt  and  Government 
Entities,  Internal  Revenue  Service, 
Department  of  the. Treasury. 

Signed  at  Washington,  DC  this  5th  day  of 
June,  2008. 

W.  Thomas  Reeder, 

Benefits  Tax  Counsel,  Department  of  the 
Treasury. 

Signed  at  Washington,  DC  this  2nd  day  of 
October,  2008. 

Bradford  P.  Campbell, 

Assistant  Secretary,  Employee  Benefits 
Security  Administration,  U.S.  Department  of 
Labor. 

Dated:  June  30,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
&  Medicaid  Services. 

[FR  Doc.  E8-24194  Filed  10-9-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  158  and  161 

[EPA-HQ-OPP-2008-0110;  FRL-8383-6] 

Data  Requirements  for  Antimicrobial 
Pesticides;  Notice  of  Public  Workshop 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 
workshop. 

SUMMARY:  EPA  is  convening  a  public 
workshop  to  explain  the  provisions  of 
its  recently  proposed  rule  to  update  and 
revise  the  data  requirements  for 
registration  of  antimicrobial  pesticides. 
The  workshop  is  intended  to  provide  an 
opportunity  for  members  of  the  public 
to  ask  questions  about  the  proposed  rule 
and  seek  any  clarification  they  believe 
may  assist  them  in  submitting 
comments  to  the  docket  for  the 
proposed  rule.  Any  person  wishing  to 
comment  on  the  proposed  rule  must 
submit  any  comments  to  the  docket 
within  the  timeframe  set  forth  in  the 
Notice  of  Proposed  Rulemaking. 

DATES:  The  meeting  will  be  held  on 
November  6,  2008,  from  8:30  a.m.  to 
4:00  p.m. 

To  request  accommodation  of  a 
disability,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATON 
CONTACT,  preferably  at  least  10  days 
prior  to  the  meeting,  to  give  EPA  as 
much  time  as  possible  to  process  your 
request. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  Pesticide  Programs  (OPP), 
First  Floor  Conference  Center,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA  22202. 

To  facilitate  the  Agency’s  planning, 
your  intention  to  participate  in  the 
Antimicrobials  Workshop,  may  be 
submitted  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Field  and  External 
Affairs  Division  (7506P),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  703.305.6304; 
fax  number:  703.305.5884;  e-mail 
address:  boyIe.kathryn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  a  producer  of  pesticide  products 
(NAICS  code  32532),  antifoulants 
(NAICS  code  32551),  antimicrobial 
pesticides  (NAICS  code  32561)  or  wood 


preservatives  (NAICS  code  32519), 
importers  of  such  products,  or  any 
person  or  company  who  seeks  to  register 
an  antimicrobial,  antifoulant  coating, 
ballast  water  treatment,  or  wood 
preservative  pesticide  or  to  obtain  a 
tolerance  for  such  a  pesticide.  This 
listing  is  not  intended  to  be  exhaustive, 
but  rather  provides  a  guide  for  readers 
regarding  entities  likely  to  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  above  could  also  be  affected.  The 
North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  might  apply  to  certain  entities.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  please  contact  Norm 
Cook,  Chief  of  the  Risk  Assessment  and 
Science  Support  Branch  in  the 
Antimicrobials  Division  of  the  Office  of 
Pesticide  Programs  at  703-308-8253  or 
via  email,  cook.norm@epa.gov. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket  ID 
number  EPA-HQ-OPP-2008-0110. 
Publicly  available  docket  materials  are 
available  either  in  the  electronic  docket 
at  http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA  22202.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805.  ' 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register’’  listings  at 
http ://  wwiv.epa  .gov/fedrgstr. 

II.  Background 

EPA  is  convening  a  public  workshop 
to  explain  the  proposed  revisions  to  the 
data  requirements  for  the  registration  of 
antimicrobial  pesticides.  Under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  anyone  seeking  to  register  a 
pesticide  product  is  required  to  provide 
information  to  EPA  to  demonstrate  that 
their  products  can  be  used  without 
posing  “unreasonable  adverse  effects  on 
the  environment”  as  defined  by  FIFRA 
section  2(bb). 

The  public  workshop  will  include 
presentations  by  staff  from  the 
Antimicrobial,  and  the  Field  and 
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External  Affairs  Divisions  of  the  Office 
of  Pesticide  Programs.  The  proposed 
revisions  are  directed  at  antimicrobial 
pesticides,  not  conventional  pesticides, 
biochemical  and  microbial  pesticides  or 
product  performance  data  requirements. 
Nonetheless,  all  interested  parties  are 
welcome  and  may  benefit  from  the 
discussions  since  two  areas  not 
addressed  in  the  conventional  pesticide 
(72  FR  60934),  or  biochemical  and 
microbial  pesticide  (72  FR  60988)  data 
requirements  final  rules  are  addressed 
in  the  antimicrobial  data  requirements 
proposed  rule.  These  two  areas  are: 
down-the-drain  data  requirements  and 
the  Program’s  use  of  structure-activity- 
relationship  (SAR). 

During  the  workshop,  persons  in 
attendance  will  be  able  to  ask  questions 
regarding  the  proposed  rule  and/or 
material  being  presented  and  seek  any 
clarification  they  believe  may  assist 
them  in  submitting  comments  to  the 
docket  for  the  proposed  rule.  Any 
person  wishing  to  comment  on  the 
proposed  rule  must  submit  any 
comments  to  the  docket  within  the 
timeframe  set  forth  in  the  Notice  of 
Proposed  Rulemaking  for  the  proposed 
rule. 

The  proposed  revisions  were  issued 
in  the  Federal  Register  of  October  8, 
2008.  A  90-day  comment  period  will 
end  on  January  6,  2009.  A  limited 
number  of  copies  of  the  proposed  rule 
will  be  available  at  the  workshop. 
Attendees  are  encouraged  to  access  the 
electronic  version  of  the  proposed  rule 
from  the  regulations.gov  website  under 
Docket  ID  No.  EPA-HQ-OPP-2008- 
0110. 

List  of  Subjects  in  40  CFR  Parts  158  and 
161 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  17,  2008. 

Debra  Edwards, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  E8-24025  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6560-50-S 

/ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2300 

[WO-350-08  1430  PN] 

RIN  1004-AE05 

Land  Withdrawals;  Removal  of 
Regulations  Covering  Emergency 
Withdrawals 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
remove  regulations  that  provide  for 
emergency  withdrawals.  These 
regulations  are  redundant,  since  public 
lands  can  be  protected  without 
substantial  delay  via  conventional 
withdrawal  procedures,  without 
recourse  to  the  regulations  providing  for 
emergency  withdrawals.  Moreover, 
constitutional  issues  may  arise 
whenever  a  Congressional  committee 
directs  the  Secretary  of  the  Interior 
(Secretary)  to  withdraw  lands 
immediately. 

OATES:  Send  your  comments  on  this 
proposed  rule  to  the  BLM  on  or  before 
October  27,  2008.  Comments  received  or 
postmarked  after  this  date  may  not  be 
considered  in  the  decision-making 
process  on  the  issuance  of  the  proposed 
rule. 

ADDRESSES:  You  may  mail  written 
comments  to  the  Director  (630),  Bureau 
of  Land  Management,  1620  L  Street, 
NW.,  Room  401,  Washington,  DC  20036, 
Attention:  RIN  1004-AE05;  or  hand- 
deliver  written  comments  to  the  Bureau 
of  Land  Management,  Administrative 
Record,  Room  401,  1620  L  Street,  NW., 
Washington,  DC  20036.  Comments  will 
be  available  for  public  review  at  the  L 
Street  address  from  7:45  a.m.  to  4:15 
p.m..  Eastern  Time,  Monday  through 
Friday,  except  Federal  holidays.  Federal 
eRuIemaking  Portal:  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION' CONTACT:  For 

information  on  the  substance  of  the 
proposed  rule,  please  contact  Jeff 
Holdren  at  202—452-7779  or  Vanessa 
Engle  at  202-452-7776.  For  information 
on  procedural  matters,  please  contact 
Jean  Sonneman  at  202-785-6577. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individuals  during  business 
hours.  FIRS  is  available  24  hours  a  day, 
7  days  a  week,  to  leave  a  message  or 
question  with  the  above  individuals. 


You  will  receive  a  reply  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

A.  Case  Law 

B.  1991  Rulemaking 

III.  Discussion  of  the  Proposed  Rule 

A.  The  Two  Processes 

B.  The  Constitutional  Issue 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Electronic  Access  and  Filing  Address: 
You  may  view  an  electronic  version  of 
this  proposed  rule  at  the  BLM’s  Internet 
home  page  at  http://www.blm.gov  or  at 
http://www.regulations.gov.  You  may 
comment  via  the  Internet  at:  http:// 
www.regulations.gov.  If  you  submit  your 
comments  electronically,  please  include 
your  name  and  return  address  in  your 
Internet  message. 

Written  Comments:  You  may  mail 
your  comments  to:  Director  (630), 

Bureau  of  Land  Management,  1620  L 
Street,  NW.,  Room  401,  Washington,  DC 
20036,  Attention:  RIN  1004-AE05.  You 
may  deliver  comments  to:  1620  L  Street, 
NW.,  Room  401,  Washington,  DC  20036. 

Please  make  your  comments  as 
specific  as  possible,  confine  them  to 
issues  pertinent  to  the  proposed  rule, 
and  explain  the  reason  for  any  changes 
you  recommend.  Where  possible,  your 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposed 
rule  that  you  are  addressing. 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  be  advised  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  from  public  review  your 
personal  identifying  information,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

The  Department  of  the  Interior  (DOI) 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  for  the 
proposed  rule  comments  that  we  receive 
after  the  close  of  the  comments  period 
(see  DATES]  or  comments  delivered  to  an 
address  other  than  those  listed  above 
(see  ADDRESSES). 

II.  Background 

This  proposed  rule  would  remove 
regulations  that  provide  for  emergency 
withdrawals,  These  regulations, 
including  43  CFR  2310.5,  provide  that 
the  Secretary  of  the  Interior  shall 
withdraw  lands  immediately  upon 
determining  that  an  emergency  exists 
and  that  extraordinary  measures  need  to 
be  taken  to  protect  natural  resources  or 
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resource  values  that  otherwise  would  be 
lost.  Section  2310.5  also  requires  an 
immediate  withdrawal  when  either  of 
two  committees  of  the  Congress  notifies 
the  Secretary  that  it  has  made  the  same 
determination  that  would  support  an 
emergency  withdrawal  initiated  by  the 
Secretary.  43  CFR  2310.5(a).  Section 
204(e)  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  provides  that 
this  authority  may  be  exercised  by  the 
Committee  on  Natural  Resources  of  the 
House  of  Representatives  or  by  the 
Committee  on  Energy  and  Natural 
Resources  of  the  Senate.  43  U.S.C. 
1714(e).  (Before  1994,  Section  204(e) 
referred  to  the  House  and  Senate 
Committees  on  Interior  and  Insular 
Affairs.) 

A.  Case  Law 

In  the  years  since  the  enactment  of 
section  204(e)  in  1976,  the  emergency 
withdrawal  provisions,  whether  by 
initiation  of  the  Secretary  or 
Congressional  committee,  have  been 
used  sparingly.  Two  previous 
committee  notices  (both  from  the  House 
Committee  on  Interior  and  Insular 
Affairs)  led  to  litigation  in  which  the 
constitutionality  of  section  204(e)  was 
challenged.  See  Pacific  Legal 
Foundation  v.  Watt,  529  F.  Supp.  982 
(D.  Montana  1981);  National  Wildlife 
Federation  v.  Watt,  571  F.  Supp.  1145 
(D.D.C.  1983)  (granting  preliminary 
injunction);  National  Wildlife 
Federation  v.  Clark,  577  F.  Supp.  825 
(D.D.C.  1984)  (granting  summary 
judgment). 

In  Pacific  Legal  Foundation,  the 
Secretary  and  other  parties  argued  that 
FLPMA  Section  204(e)  was 
unconstitutional  because  its  application 
through  unilateral  action  by  the 
committee:  (a)  Violated  the  separation  of 
powers  doctrine,  (b)  delegated  executive 
power  to  the  committee,  (c)  violated  the 
requirement  of  bicameralism  (i.e., 
legislation  must  be  approved  by  both 
Houses  of  Congress),  and  (d)  deprived 
the  President  of  his  veto  power  (known 
as  the  presentment  requirement).  At  the 
time  of  that  case,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  had  set 
aside,  as  unconstitutional,  a  statutory 
provision  that  authorized  either  House 
of  Congress  to  execute  a  legislative  veto 
over  decisions  made  by  the  Attorney 
General.  Chadha  v.  Immigration  and 
Naturalization  Service,  634  F.2d  408 
(9th  Cir.  1980).  Relying  in  part  on  that 
decision,  the  Federal  district  court  in 
Montana  held  that,  but  for  one 
distinguishing  feature  of  section  204(e), 
the  Ninth  Circuit’s  ruling  in  Chadha 
would  have  “compelled”  the  district 
court  to  declare  Section  204(e) 
unconstitutional.  Pacific  Legal 


Foundation  v.  Watt,  529  F.  Supp.  982, 
1002  (D.  Montana  1981).  According  to 
the  district  court,  the  saving  feature  of 
Section  204(e)  was  Secretarial  discretion 
to  determine  the  scope  and  duration  of 
an  emergency  withdrawal.  Id.  at  1000. 

Subsequently,  the  Supreme  Court 
affirmed  the  Ninth  Circuit’s  decision  in 
Immigration  and  Naturalization  Service 
V.  Chadha,  462  U.S.  919  (1983).  The 
breadth  of  the  Supreme  Court’s  ruling 
casts  doubt  on  the  validity  of  the 
Montana  court’s  reasoning  that  the 
Secretary’s  discretion  to  set  the  scope 
and  duration  of  the  withdrawal  saves 
the  statute.  For  example,  the  Court 
stated,  “Congress’  authority  to  delegate 
portions  of  its  power  to  administrative 
agencies  provides  no  support  for  the 
argument  that  Congress  can 
constitutionally  control  administration 
of  the  laws  by  way  of  a  congressional 
veto.”  462  U.S.  at  953  n.l6. 

The  second  case  in  which  the 
constitutionality  of  FLPMA  section  ' 
204(e)  was  at  issue.  National  Wildlife 
Federation  v.  Watt,  began  when 
environmental  organizations  brought 
suit  against  the  Secretary,  seeking 
review  of  a  notice  to  receive  and  accept 
bids  for  the  sale  of  coal  leases.  The 
plaintiffs  argued  that  the  notice  was  in 
contravention  of  a  resolution  adopted  by 
the  Interior  and  Insular  Affairs 
Committee  of  the  House  of 
Representatives,  directing  the  Secretary 
to  withdraw  certain  lands  from  coal 
leasing  temporarily.  The  court  held  that 
a  forced  withdrawal,  like  the  legislative 
veto  that  was  invalidated  by  the 
Supreme  Court  in  Chadha,  would 
probably  be  held  to  be  legislative  in 
character,  since  it  alters  the  legal  rights 
and  duties  of  the  Secretary  of  the 
Interior.  Accordingly,  the  court  found 
that  the  plaintiffs’  attempt  to  distinguish 
Section  204(e)  from  an  invalid 
legislative-veto  provision,  on  the 
grounds  that  the  withdrawal  was 
temporary,  was  unlikely  to  succeed. 
National  Wildlife  Federation  v.  Waff, 

571  F.  Supp.  1145,  1155  (D.D.C.  1983). 
However,  the  court  found  that  the 
plaintiffs  were  likely  to  prevail  on  the 
merits  of  their  claim  that  the  primary 
emergency-withdrawal  regulation  (43 
CFR  2310.5)  was  binding  on  the 
Secretary  irrespective  of  the  validity  of 
section  204(e),  sincq  no  action  had  been 
taken  to  remove  the  regulation  through 
notice-and-comment  procedures.  571  F. 
Supp.  at  1158.  In  a  subsequent  decision 
granting  the  plaintiffs’  motion  for 
summary  judgment,  the  court  found  that 
it  was  unnecessary  to  reach  the 
constitutional  question,  and  instead 
required  that  the  Secretary  “honor  his 
own  regulation  unless  and  until  he  has 
rescinded  or  amended  it  after  an 


appropriate  rulemaking  proceeding,  or 
until  the  Committee  has  vacated  its 
Resolution.”  National  Wildlife 
Federation  v.  Clark,  577  F.  Supp.  825, 
828-29  (D.D.C.  1984). 

B.  1991  Rulemaking 

In  1991,  the  BLM  published  a 
proposal  to  remove  all  regulations  in  43 
CFR  part  2300  that  are  concerned  with 
emergency  withdrawals  (56  FR  59914 
(Nov.  26, 1991)).  That  proposed  rule 
was  never  finalized,  and  it  was 
withdrawn  from  the  Semi-Annual 
Regulatory  Agenda  in  1993.  In  addition 
to  raising  the  constitutional  issue,  the 
preamble  for  the  proposed  rule  included 
an  explanation  that  the  first  sentence  of 
section  204(e)  is  redundant,  since  public 
lands  can  be  protected  rapidly  through 
the  normal  exercise  of  the  general 
withdrawal  authority,  without  invoking 
FLPMA  section  204(e). 

The  BLM  received  five  comments 
during  a  30-day  comment  period.  One 
comment  supported  the  1991  proposed 
rule  as  written.  The  other  four 
comments  opposed  the  proposed  rule. 
One  such  comment  expressed  the 
opinion  that  the  executive  branch  has 
the  duty  to  “faithfully  execute  the  laws” 
and  should  therefore  not  challenge  the 
constitutionality  of  a  statute.  That 
comment  also  expressed  the  view  that 
the  Department  should  leave  the 
emergency  withdrawal  provisions  in 
place  in  order  to  maintain  a 
“harmonious  relationship  with 
Congress.”  Several  comments  expressed 
the  opinion  that  the  Department  should 
not  refuse  to  implement  the  portion  of 
section  204(e)  providing  for  a 
committee-directed  withdrawal  as 
unconstitutional  unless  and  until  a 
court  makes  the  determination  that  the 
statute  is  in  fact  unconstitutional.  Those 
comments  also  expressed  the  view  that 
the  statute  was  not  unconstitutional, 
with  one  comment  arguing  that 
although  the  committee  notifies  the 
Secretary  of  the  emergency,  the 
notification  provision  of  section  204(e) 
is  constitutional  because  the  Secretary 
has  the  discretion  to  set  the  scope  and 
duration  of  the  withdrawal  and  because 
the  limited  purpose  of  that  provision  is 
to  give  Congress  time  to  act  legislatively. 
Thus,  the  comment  argued  that  the 
committee  notification  was  not  a 
“legislative  act”  under  Chadha.  Two 
comments  argued  that  the  Property 
Clause  of  the  Constitution  gives 
Congress  broad  power  over  the  public 
lands,  including  the  power  to  require  a 
withdrawal  upon  committee 
notification. 

Several  comments  voiced  the  belief 
that  the  statute  was  not  redundant.  One 
argued  that  the  statute  was  not 
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redundant  because  the  committee 
withdrawal  provision  was  not  available 
under  the  normal  withdrawal  authority 
conferred  by  FLPMA  section  204  and 
that  the  provision  was  necessary  to  force 
the  Secretary  to  act  in  emergency 
situations. 

One  comment  argued  that  the 
proposed  rule  wrould  create  an 
inconsistency  between  the  statute  and 
the  regulation  and  confuse  Congress  and 
the  public.  That  comment  also  stated 
that,  instead  of  proposing  a  rule,  the 
BLM  should  request  public  input  on 
how  best  to  deal  with  the  issue. 

III.  Discussion  of  the  Proposed  Rule 

As  we  proposed  in  1991,  we  are  now 
proposing  that  in  the  future  the  policy 
of  the  Department  of  the  Interior  will  be 
to  shield  natural  resource  values,  when 
immediate  protection  from  the 
operation  of  the  general  land  laws 
(including  mining  laws)  is  called  for,  by 
means  of  the  conventional  withdrawal 
process  as  prescribed  in  43  CFR  part 
2300,  and  not  through  the  issuance  of 
emergency  withdrawal  orders.  This 
proposed  rule  is  in  accordance  with  that 
policy. 

A.  The  Two  Processes 

The  BLM’s  experience  indicates  that 
the  procedures  for  issuing  an  emergency 
withdrawal  order  do  not  result  in  the 
protection  of  public  lands  more  rapidly 
than  the  completion  of  a  more 
conventional  withdrawal  process. 
Conventional  procedures  enable  the 
BLM  to  protect  public  lands,  without 
substantial  delay,  for  as  long  as  2  years 
by  publishing  a  Federal  Register  notice 
of  the  filing  of  a  withdrawal  application 
or  proposal.  Such  publication 
temporarily  segregates  the  public  lands 
from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including 
the  mining  laws,  to  the  extent  specified 
in  the  notice.  43  CFR  2310.2(a).  The 
notice  is  required  to  provide  for  a 
suitable  period  of  at  least  90  days  after 
publication  for  public  comment  on  the 
requested  action.  43  CFR  2310.3- 
l(b)(2)(iv). 

If  a  petition  seeks  an  emergency 
withdrawal,  the  petition  is  filed 
simultaneously  with  an  application  for 
withdrawal.  43  CFR  2310.1-3(d).  If  the 
Secretary  approves  a  petition  for  an 
emergency  withdrawal,  the  publication 
and  notice  provisions  pertaining  to 
emergency  withdrawals  are  applicable. 
43  CFR  2310.1-3(e).  Those  provisions, 
at  43  CFR  2310.5,  include  the 
immediate  issuance  of  an  order  signed 
by  the  Secretary  which  is  effective  when 
signed,  does  not  exceed  3  years  in 
duration,  and  may  not  be  extended  by 
the  Secretary.  43  CFR  2310.5(a).  The 


Secretary  also  sends  a  notice  of  the 
emergency  withdrawal  to  the  Committee 
on  Natural  Resources  of  the  House  of 
Representatives  and  the  Committee  on 
Energy  and  Natural  Resources  of  the 
Senate  the  same  day  it  is  signed,  and 
sends  a  report  to  both  committees 
within  90  days.  43  CFR  2310.5(b)  and 
(c). 

Initially,  the  2-year  segregation  that 
occurs  immediately  upon  notice  of  a 
conventional  withdrawal  proposal  or 
application  has  the  same  effect  as  the 
first  2  years  of  a  3-year  emergency 
withdrawal.  However,  the  conventional 
process  permits  the  extension  of  a 
withdrawal  that  is  granted  during  the  2- 
year  segregative  period,  if  warranted  by 
the  purpose  for  which  the  withdrawal 
was  first  made.  43  CFR  2310.4(a).  In 
contrast,  an  emergency  withdrawal  may 
not  be  extended  by  the  Secretary.  43 
CFR  2310.5(a).  Lands  involved  in  an 
emergency  withdrawal  may  continue  to 
be  withdrawn  past  the  expiration  of  the 
emergency  withdrawal  only  via  the 
conventional  withdrawal  procedures. 

Id. 

Public  notice  and  opportunities  for 
comment  under  conventional 
withdrawal  procedures  (43  CFR  2310.3- 
l(b)(2)(iv)-(v)  and  (c))  do  not  occur  for 
emergency  withdrawals.  Unlike  the 
emergency  process,  the  conventional 
process  ensures  that  the  BLM  casts  a 
wide  net  for  information.  The 
conventional  process  takes  appropriate 
account  of  and  considers  the  interests  of 
persons  with  ownership  or  other  legally 
recognized  interests  in  land  or  other 
natural  resources.  It  also  properly 
accommodates  public  participation  in 
the  Federal  decision-making  process.  In 
short,  the  emergency  withdrawal 
process  is  unnecessary  because  of  the 
segregative  effect  provided  by  the 
conventional  withdrawal  process. 

B.  The  Constitutional  Issue 

Whenever  a  Congressional  committee 
directs  the  Secretary  to  withdraw  lands 
immediately,  issues  with  regard  to  the 
constitutionality  of  that  action  are  likely 
to  arise.  Such  issues  do  not  arise  upon 
the  exercise  of  the  Secretary’s 
conventional  withdrawal  authority. 

This  rulemaking  is  not  a  forum  for 
resolving  the  validity  of  the  Committee- 
directed  withdrawal  provision  of 
section  204(e).  However,  in  view  of  the 
district  court’s  ruling  in  National 
Wildlife  Federation  v.  Clark,  we  believe 
the  existing  emergency-withdrawal 
regulations  may  be  an  impediment  to 
resolving  that  question  in  an 
appropriate  forum. 

The  substantive  changes  in  this  rule 
are  the  same  as  those  proposed  in  1991. 
In  addition,  we  have  made 


nonsubstantive  stylistic  changes  in 
keeping  with  current  format 
requirements  of  the  CFR.  In  these 
circumstances,  since  the  public  has  had 
an  opportunity  to  comment  on  the  1991 
proposed  rule,  a  comment  period  of  15 
days  provides  adequate  opportunity  for 
meaningful  analysis,  and  reasonable 
time  within  which  to  formulate 
comments  for  submission. " 

IV.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
has  determined  that  this  proposed  rule 
is  not  a  “significant  regulatory  action” 
within  the  meaning  of  Executive  Order 
12866. 

•  This  proposed  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  will  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

•  This  proposed  rule  will  not  create 
any  serious  inconsistency  or  otherwise 
interfere  with  any  action  taken"  or 
planned  by  another  agency. 

•  This  proposed  rule  will  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients. 

•  This  proposed  rule  will  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866. 

National  Environmental  Policy  Act 

The  BLM  has  determined  that  this 
proposed  rule  removing  the  provisions 
for  emergency  withdrawals  is  of  a 
procedural  nature.  Therefore,  this  rule  is 
categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  CX  1.10.  In  addition,  this 
rule  does  not  present  any  of  the  12 
extraordinary  circumstances  listed  in 
516  DM,  Chapter  2,  Appendix  2. 
Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
“categorical  exclusions”  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
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which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  BLM  has  determined  that 
this  proposed  rule  removing  the 
provisions  for  processing  emergency 
withdrawals  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the  RFA. 
As  stated  above  in  the  preamble,  the 
proposed  rule  would  only  remove  the 
administrative  process  for  processing 
emergency  withdrawals. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  is  not  a  “major 
rule’”  as  defined  at  5  U.S.C.  804(2) 
because  it  will  not  have  an  annual  effect 
on  the  economy  greater  than  $100 
million;  it  will  not  result  in  major  cost 
or  price  increases  for  consumers, 
industries,  government  agencies,  or 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
an  unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector, 
in  the  aggregate,  of  $100  million  or  more 
per  year;  nor  does  the  rule  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments.  The  rule 
would  impose  no  requirements  on  these 
entities.  The  changes  in  this  proposed 
rule  would  not  have  effects  approaching 
$100  million  per  year  on  the  private 
sector.  Therefore,  the  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.). 

Executive  Order  12630,  Government 
Action  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

This  proposed  rule  is  not  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Therefore,  the  DOI  has 
determined  that  the  rule  would  not 


cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  13132,  Federalism 

This  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  13132,  the  BLM 
has  determined  that  this  proposed  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

The  BLM  has  determined  that  this 
proposed  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections'3(a)  and  3(b)(2) 
of  Executive  Order  12988. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  the  BLM  has  determined  that 
this  proposed  rule  will  not  result  in 
significant  changes  to  BLM  policy  and 
that  tribal  Governments  will  not  be 
unduly  affected  by  this  rule.  This  rule 
has  no  bearing  on  trust  lands,  or  on 
lands  for  which  title  is  held  in  fee  status 
by  Indian  tribes  or  U.S.  Government- 
owned  lands  managed  by  the  Bureau  of 
Indian  Affairs. 

Information  Quality  Act 

In  developing  this  proposed  rule,  the 
BLM  did  not  conduct  or  use  a  study, 
experiment  or  survey  requiring  peer 
review  under  the  Information  Quality 
Act  (Section  515  of  Pub.  L.  106-554.). 

Executive  Order  13211,  Effects  on  the 
Nation’s  Energy  Supply 

This  proposed  rule  has  no 
implications  under  Executive  Order 
13211. 

Executive  Order  13352,  Facilitation  of 
Cooperative  Conservation 

In  accordance  with  Executive  Order 
13352,  the  BLM  has  determined  that 
this  proposed  rule  is  administrative  in 
content,  involving  only  changes 
affecting  issuance  of  emergency 
withdrawals.  The  regulatory  provisions 
governing  the  conventional  withdrawal 
process,  unlike  those  governing  the 
emergency  withdrawal  process,  provide 
for  public  participation.  In  proposing  a 
policy  of  using  the  conventional 
withdrawal  process  instead  of  the 


emergency  withdrawal  process,  we  are 
facilitating  cooperative  conservation. 
Thus,  this  proposed  rule  does  not 
impede  the  facilitation  of  cooperative 
conservation;  takes  appropriate  account 
of  and  considers  the  interests  of  persons 
with  ownership  or  other  legally 
recognized  interests  in  land  or  other 
natural  resources;  properly 
accommodates  local  participation  in  the 
Federal  decision-making  process;  and 
provides  that  the  programs,  projects, 
and  activities  are  consistent  with 
protecting  public  health  and  safety. 

Paperwork  Reduction  Act 

The  BLM  has  determined  that  this 
proposed  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

Executive  Order  12866,  Clarity  of 
Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
this  rule  easier  to  understand,  including 
answers  to  questions  such  as  the 
following: 

1.  Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

2.  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

3.  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

4.  Would  the  proposed  rule  be  easier 
to  understand  if  it  were  divided  into 
more  (but  shorter)  sections? 

5.  Is  the  description  of  the  proposed 
rule  in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  preamble  helpful?  How 
could  this  description  be  more  helpful 
in  making  the  proposed  rule  easier  to 
understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  proposed  rule  to  the 
address  specified  above  in  the 
ADDRESSES  section. 

Authors 

The  principal  authors  of  this 
proposed  rule  are  Jeff  Holdren  and 
Vanessa  Engle  of  the  Division  of  Lands, 
Realty,  and  Cadastral  Survey,  BLM 
Washington  Office  (WO),  with 
assistance  ft’om  the  Division  of 
Regulatory  Affairs  (WO)  and  the  Office 
otthe  Solicitor,  Department  of  the 
Interior. 
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List  of  Subjects  in  43  CFR  Part  2300 

Administrative  practice  and 
procedure,  electric  power,  Federal 
Energy  Regulatory  Commission,  public 
lands- withdrawal . 

Under  the  authorities  cited  below, 
part  2300,  group  2300,  subchapter  B, 
chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

C.  Stephen  Allred, 

Assistant  Secretary  of  the  Interior,  Land  and 
Minerals  Management. 

PART  2300— LAND  WITHDRAWALS 

1.  The  authority  citation  for  part  2300 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1201;  43  U.S.C.  1740; 
Executive  Order  No.  10355  (17  FR  4831, 

4833). 

Subpart  2300 — Withdrawals,  General 

§2300.0-1  [Amended] 

2.  Section  2300.0-1  is  amended  by 
removing  the  last  sentence  in  paragraph 

(a). 

Subpart  2310 — Withdrawals,  General — 
Procedure 

3.  Section  2310.1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§2310.1  Procedures — general. 

(a)  The  basic  steps  leading  up  to  the 
making,  modification,  or  extension  of  a 
withdrawal  are: 

It  -ic  "k  ic  if 

4.  Section  2310.1-2  is  amended  by 
revising  paragraphs  (a),  (c)(3),  and  (d)  to 
read  as  follows: 

§2310.1-2  Submission  of  applications. 

(a)  Applications  for  the  making, 
modification,  or  extension  of  a 
withdrawal  shall  be  submitted  for  filing, 
in  duplicate,  in  the  proper  Bureau  of 
Land  Management  office,  as  set  forth  in 
§  1821.2-1  of  this  chapter,  except  for 
applications  that  are  classified  for 
national  security  reasons.  Applications 
that  are  classified  for  national  security 
reasons  shall  be  submitted,  in  duplicate, 
to  the  Office  of  the  Secretary, 
Department  of  the  Interior,  Washington, 
DC  20240. 

***** 

(c)  *  *  * 

(3)  If  the  lands  that  are  subject  to  an 
application  are  wholly  or  partially 
under  the  administration  of  any 
department  or  agency  other  than  the 
Department  of  the  Interior,  the  Secretary 
must  make  or  modify  a  withdrawal  only 
with  the  consent  of  the  head  of  the 
department  or  agency  concerned.  In 


such  case,  a  copy  of  the  written  consent 
must  accompany  the  application.  The 
requirements  of  section  (e)  of  Executive 
Order  10355  (17  FR  4831)  must  be 
complied  with  in  those  instances  where 
the  Order  applies. 

***** 

(d)  If  the  preceding  application 
requirements  have  not  been  met,  or  if  an 
application  seeks  an  action  that  is  not 
within  the  scope  of  the  Secretary’s 
authority,  the  authorized  officer  may 
reject  the  application  as  a  defective 
application. 

5.  Section  2310.1-3  is  amended  by 
revising  paragraph  (c),  removing 
paragraph  (d),  redesignating  paragraph 

(e)  as  paragraph  (d),  and  revising  newly 
redesignated  paragraph  (d)  to  read  as 
follows: 

§  231 0.1-3  Submission  of  withdrawal 
petitions. 

***** 

(c)  If  a  petition  is  submitted 
simultaneously  with  a  withdrawal 
application,  the  information 
requirements  pertaining  to  withdrawal 
applications  (See  §  2310.1-2)  shall 
supersede  the  requirements  of  this 
section. 

(d)  Upon  the  approval  by  the 
Secretary  of  a  petition  for  withdrawal, 
the  petition  will  be  considered  as  a 
Secretarial  proposal  for  withdrawal,  and 
notice  of  the  withdrawal  proposal  shall 
be  published  immediately  in  the 
Federal  Register  in  accordance  with 
§2310.3-l(a). 

6.  Section  2310.3,  which  consists 
solely  of  a  heading,  is  revised  to  read  as 
follows: 

§2310.3  Action  on  withdrawal  applications 
and  withdrawal  proposals. 

7.  Section  2310.3-1  is  amended  by 
revising  the  first  sentence  in  paragraph 

(b)(1)  to  read  as  follows: 

§2310.3-1  Publication  and  public  meeting 
requirements. 

***** 

(b)(1)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  within  30 
days  of  the  submission  for  filing  of  a 
withdrawal,  extension,  or  modification 
application,  the  authorized  officer  must 
publish  in  the  Federal  Register  a  notice 
to  that  effect.  *  *  * 
***** 

8.  Section  2310.3-3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  231 0.3-3  Action  by  the  Secretary:  Public 
land  orders  and  notices  of  denial. 
***** 

(b)  *  *  * 

(2)  On  the  same  day  an  order 
withdrawing  5,000  or  more  acres  in  the 


aggregate  is  signed,  the  Secretary  must 
advise  each  House  of  the  Congress,  in 
writing,  of  the  withdrawal  action  taken. 
Under  the  Secretary’s  authority  in  the 
Act,  the  notices  that  are  sent  to  Congress 
must  be  accompanied  by  the 
information  required  by  section 
204(c)(2)  of  the  Act  (43  U.S.C. 
1714(c)(2)). 

***** 

9.  Section  2310.3-4  is  amended  by 
removing  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (c),  and 
revising  newly  redesignated  paragraph 

(c)  to  read  as  follows: 

§  231 0.3-4  Duration  of  withdrawals. 

***** 

(c)  Withdrawals  of  specific  duration 
may  be  extended,  as  provided  for  in 
§2310.4. 

§2310.5  [Removed] 

10.  Section  2310.5  is  removed. 

[FR  Doc.  E8-23823  Filed  10-9-08;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 
[Docket  No.  FEMA-B-1010] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Proposed  rule. 

SUMMARY:  Comments  are  requested  on 
the  proposed  Base  (1  percent  annual- 
chance)  Flood  Elevations  (BFEs)  and 
proposed  BFE  modifications  for  the 
communities  listed  in  the  table  below. 
The  purpose  of  this  notice  is  to  seek 
general  information  and  comment 
regarding  the  proposed  regulatory  flood 
elevations  for  the  reach  described  by  the 
downstream  and  upstream  locations  in 
the  table  below.  The  BFEs  and  modified 
BFEs  are  a  part  of  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  show  evidence  of  having  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP).  In  addition, 
these  elevations,  once  finalized,  will  be 
used  by  insurance  agents,  and  others  to 
calculate  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
the  contents  in  those  buildings. 

DATES:  Comments  are  to  be  submitted 
on  or  before  January  8,  2009. 
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addresses:  The  corresponding 
preliminary  Flood  Insurance  Rate  Map 
tFIRM)  for  the  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  community’s  map  repository.  The 
respective  addresses  are  listed  in  the 
table  below. 

You  may  submit  comments,  identified 
by  Docket  No.  FEMA-B-1010,  to 
William  R.  Blanton,  Jr.,  Chief, 
Engineering  Management  Branch, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 

(202)  646-3151,  or  (e-mail) 
bill.blanton@dhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Blanton,  Jr.,  Chief, 
Engineering  Management  Branch, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 

(202)  646-3151  or  (e-mail) 
bill.  Man  ton@dh  s.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  proposes  to  make 
determinations  of  BFEs  and  modified 
BFEs  for  each  community  listed  below, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Comments  on  any  aspect  of  the  Flood 
Insurance  Study  and  FIRM,  other  than 
the  proposed  BFEs,  will  be  considered. 
A  letter  acknowledging  receipt  of  any 
comments  will  not  be  sent. 

Administrative  Procedure  Act 
Statement.  This  matter  is  not  a 
rulemaking  governed  by  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553.  FEMA  publishes  flood 
elevation  determinations  for  notice  and 
comment;  however,  they  are  governed 
by  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4105,  and  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  do  not  fall  under  the 
APA. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  An  environmental 
impact  assessment  has  not  been 
prepared. 


Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  proposed 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866,  as  amended. 

Executive  Order  13132,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  13132. 

Executive  Order  12988,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.'. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Flooding  source(s) 

Location  of  referenced  elevation *  ** 

1 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective  j  Modified 

i _ 

Colbert  County,  Alabama,  and  Incorporated  Areas 


Pond  Creek  . 

At  Wilson  Dam  Highway . 

+515 

+514 

City  of  Muscle  Shoals, 

0.5  mile  downstream  of  Pepi  Drive  . 

+516 

+515 

Colbert  County. 

Sink  Hole  10  . 

South  of  6th  Street  between  Elledge  Lane  and  Indus¬ 
trial  Drive. 

+495 

+493 

City  of  Muscle  Shoals. 

Sink  Hole  10A  . 

At  Oak  Villa  Drive  approximately  550  feet  west  of 
Elledge  Lane. 

+495 

+494 

City  of  Muscle  Shoals. 

Sink  Hole  10B  . 

Bordered  by  Oak  Villa  Lane  to  the  south.  Oak  Villa 
Drive  to  the  east  and  Cypress  Street  to  the  north. 

+495 

+494 

City  of  Muscle  Shoals. 

Sink  Hole  11  . 

North  of  6th  Street  between  Laurel  Oak  Drive  and 
Brooke  Drive. 

+495 

+498 

City  of  Muscle  Shoals. 

Tennessee  River . : . 

At  the  U.S.  72  crossing  . 

At  the  border  of  Lauderdale,  Colbert,  and  Lawrence 
Counties. 

None 

None 

+431 

+509 

Colbert  County. 

*  National  Geodetic  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

+  North  American  Vertical  Datum. 

**  BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 
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Flooding  source(s) 

Location  of  referenced  elevation  ** 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective 

Modified 

ADDRESSES 

City  of  Muscle  Shoals 

Maps  are  available  for  inspection  at  2010  East  Avalon  Avenue,  Muscle  Shoals,  AL  35662. 

Colbert  County 

Maps  are  available  for  inspection  at  201  N.  Main  Street,  Tuscumbia,  AL  35674. 

Lewis  &  Clark  County,  Montana,  and  Incorporated  Areas 

Silver  Creek  . 

Approximately  100  feet  upstream  of  Interstate  15 . 

None 

+3700 

Unincorporated  Areas  of 

Tenmile  Creek . 

At  Applegate  Drive  . 

Approximately  3000  feet  upstream  of  East  Sierra 

+3764 

+3706 

+3765 

+3708 

Lewis  And  Clark  County. 

Unincorporated  Areas  of 

Road. 

Approximately  50  feet  downstream  of  Blue  Cloud 
Bridge. 

None 

+4093 

Lewis  And  Clark  County, 
City  of  Helena. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum.  t 

#  Depth  in  feet  above  ground. 

**  BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Helena 

Maps  are  available  for  inspection  at  316  N.  Park  Ave.,  Helena,  MT  59623. 

Unincorporated  Areas  of  Lewis  And  Clark  County 
Maps  are  available  for  inspection  at  221  Breckenridge  St.,  Helena,  MT  59623. 


Merrick  County,  Nebraska,  and  Incorporated  Areas 


Platte  River  . | 

Approximately  0.50  mile  downstream  of  Union  Pacific 

None 

+1685 

Unincorporated  Areas  of 

Railroad. 

Merrick  County. 

Approximately  0.68  mile  upstream  of  State  Highway 

None 

+1711 

14. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**  BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

Unincorporated  Areas  of  Merrick  County 

Maps  are  available  for  inspection  at  1510  18th  Street,  Central  City,  NE  68826. 


Ashe  County,  North  Carolina,  and  Incorporated  Areas 


Bear  Creek . 

Approximately  600  feet  upstream  of  the  confluence 

+2676 

+2677 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Approximately  1 .8  miles  upstream  of  NC  16  Highway 

None 

+2826 

Ashe  County. 

Beaver  Creek  . 

Approximately  1 ,500  feet  downstream  of  Mash  Stuart 

+2871 

+2872 

Unincorporated  Areas  of 

Road  (State  Road  1199). 

Ashe  County,  Town  of 
West  Jefferson. 

Approximately  350  feet  upstream  of  Earl  Ray  Road 

None 

+3120 

(State  Road  1144). 

Big  Horse  Creek  . 

Approximately  550  feet  upstream  of  the  confluence 

None 

+2645 

Unincorporated  Areas  of 

with  North  Fork  New  River. 

Ashe  County,  Town  of 
Lansing. 

Approximately  0.6  mile  upstream  of  Farmers  Store 

None 

+3642 

Road  (State  Road  1360). 

Big  Laurel  Creek  . 

At  the  confluence  with  North  Fork  New  River . 

+2815 

+2814 

Unincorporated  Areas  of 

Ashe  County. 
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Big 


Flooding  source(s) 


Location  of  referenced  elevation  ** 


Windfall  Branch 


Approximately  40  feet  downstream  of  Denny  Road 
(State  Rpad  1326). 

At  the  confluence  with  Big  Horse  Creek  . 


Brush  Fork 


Buffalo  Creek 


Cabbage  Creek 


Cabbage  Creek  Tributary 


Approximately  300  feet  downstream  of  Big  Windfall 
Road  (State  Road  1353). 

Approximately  500  feet  upstream  of  the  confluence 
with  North  Fork  New  River. 

Approximately  75  feet  upstream  of  West  Brushy  Fork 
Road  (State  Road  1302). 

At  the  second  crossing  of  Warrensville  Drive  (State 
Road  1507). 

Approximately  0.7  mile  upstream  of  Perry  Road  . 

Approximately  100  feet  upstream  of  the  confluence 
with  North  Fork  New  River. 

Approximately  360  feet  upstream  of  Cabbage  Creek 
Road  (State  Road  1307). 

At  the  confluence  with  Cabbage  Creek  . 


Call  Creek 


Approximately  1,500  feet  upstream  of  the  confluence 
with  Cabbage  Creek. 

At  the  confluence  with  Old  Field  Creek  . 


Cole  Branch 


Cranberry  Creek 


Cranberry  Creek  West 


East  Fork 


I  Approximately  200  feet  downstream  of  East  Mill  ! 

!  Creek  Road  (State  Road  1112).  I 

I  Approximately  1.1  miles  upstream  of  the  confluence  ! 
with  Beaver  Creek.  | 

Approximately  1.2  miles  upstream  of  the  confluence  I 
with  Beaver  Creek.  1 

Approximately  950  feet  upstream  of  the  confluence  I 
with  South  Fork  New  River.  I 

Approximately  1.2  miles  upstream  of  NC  88  Highway  { 
i  E.  I 

Approximately  630  feet  upstream  of  the  confluence  i 
with  South  Fork  New  River. 

Approximately  1 ,000  feet  upstream  of  Cranberry 
j  Springs  Road  (State  Road  1100). 

At  the  confluence  with  Pine  Swamp  Creek . 


Elk  Creek  (into  South  Fork 
New  River). 

Ezra  Fork  Creek . 

Fees  Branch . 

Gap  Creek . 

Grassy  Creek  . 

Greer  Branch  . 


Approximately  0.8  mile  upstream  of  Idlewild  Road 
(State  Road  1003). 

Approximately  150  feet  upstream  of  the  confluence 
with  South  Fork  New  River. 

I  Approximately  1.3  miles  upstream  of  Preacher 
Blackburn  Road  (State  Road  1117). 

Approximately  1,560  feet  upstream  of  U.S.  Highway 
221. 

I  Approximately  0.5  mile  upstream  of  U.S.  221  High- 
i  way. 

]  At  the  confluence  with  Helton  Creek . 

I 

!  Approximately  500  feet  upstream  of  Fees  Branch  i 
i  Road  (State  Road  1372). 

Approximately  1,700  feet  upstream  of  the  confluence 
I  with  South  Fork  New  River. 

The  AsheA/Vatauga  County  boundary  . 

At  the  confluence  with  New  River  . 

Approximately  1.1  miles  upstream  of  Old  NC  16  High¬ 
way  (State  Road  1573). 

At  the  confluence  with  South  Fork  Little  Horse  Creek 


Helton  Creek 


Approximately  0.6  mile  upstream  of  Greer  Hollow 
Road  (State  Road  1333). 

Approximately  1,200  feet  upstream  of  the  confluence 
with  North  Fork  New  River. 

Approximately  0.9  mile  upstream  of  Fees  Branch 
Road  (State  Road  1372). 


*  Elevation  in  feet  (NGVD)  ! 

+  Elevation  in  feet  (NAVD)  j 

^  ^^^^''grolnd  |  Communities  affected 


Effective  1 

Modified  i 

None  1 

+3232  1 

- 

None 

+2707  1 

Unincorporated  Areas  of 
Ashe  County. 

None  ; 

+3039  1 

1 

1 

None 

+3029  i 

Unincorporated  Areas  of 

1 

1 

Ashe  County. 

None  ; 

+3155 

None  ! 

+2687  j 

Unincorporated  Areas  of 
Ashe  County. 

None  j 

+3046  ; 

+2896  j 

1 

+2897  1 

1 

Unincorporated  Areas  of 
Ashe  County. 

None  1 

+2963  ' 

None  ! 

1 

+2942  ! 

Unincorporated  Areas  of 
Ashe  County. 

None  j 

+2959  1 

1 

None  1 

+2888 

Unincorporated  Areas  of 
Ashe  County. 

None 

+3055  1 

1 

None 

1 

+3045  1 

I 

Town  of  West  Jefferson. 

None  i 

+3071  ! 

• 

! 

None 

+2565 

Unincorporated  Areas  of 
Ashe  County. 

None 

+2743  i 

:  1 

+2898 

!  +2899 

i 

1 

Unincorporated  Areas  of 
j  Ashe  County. 

None 

i  +3029 

None 

+2910 

1 

1  Unincorporated  Areas  of 
Ashe  County. 

None 

1  +3057 

None 

i  +2955 

1 

Unincorporated  Areas  of 
Ashe  County. 

None 

i  +3071 

i 

None 

'  +2818 

1  Unincorporated  Areas  of 
Ashe  County. 

None 

+2838 

None 

1  +2890 

1  Unincorporated  Areas  of 
Ashe  County. 

None 

i  +2948 

j 

1 

+2862 

1 

j  +2863 

:  Unincorporated  Areas  of 
Ashe  County. 

None 

1  +2952 

i 

None 

1  +2483 

1  Unincorporated  Areas  of 
Ashe  County. 

None 

i  +2679 

j 

None 

+2905 

1  Unincorporated  Areas  of 
Ashe  County. 

None 

i  +3037 

1 

1 

1 

None 

I  +2556 

!  Unincorporated  Areas  of 
!  Ashe  County. 

None 

1  +2962 

i 

1 
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*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation  ** 

#  Depth  in  feet  above 
ground 

■  i 

Effective 

Modified 

•  -'I 

Helton-Creek  Tributary  1  . 

At  the  confluence  with  Helton  Creek . 

None 

+2777 

Approximately  0.5  mile  upstream  of  the  confluence  of 

None 

+2864 

Helton  Creek  Tributary  1A. 

Helton  Creek  Tributary  1A  .... 

At  the  confluence  with  Helton  Creek  Tributary  1  . 

None 

+2816 

Approximately  1,320  feet  upstream  of  Spencer 

None 

+2848 

Branch  Road  (State  Road  1373). 

4 

Jerd  Branch . 

At  the  confluence  with  Helton  Creek . 

None 

+2805 

Approximately  1,093  feet  upstream  of  NC  Highway 

None 

+2884 

■ 

.  --q 

Jones  Branch  . 

194. 

At  the  confluence  with  Little  Helton  Creek . 

None 

+2723 

At  the  Virginia/North  Carolina  state  boundary  . 

None 

+2758 

Little  Buffalo  Creek  . 

At  the  confluence  with  Buffalo  Creek . 

None 

+2782 

Approximately  0.8  mile  upstream  of  the  confluence 

None 

+2981 

with  Buffalo  Creek. 

’■'1 

Little  Buffalo  Creek  Tributary 

1. 

At  the  confluence  with  Little  Buffalo  Creek . 

None 

+2921 

1 
:  ••  yH 

Approximately  170  feet  downstream  of  South  Main 

None 

+2968 

Street. 

Little  Helton  Creek  . 

At  the  confluence  with  Helton  Creek . 

None 

+2636 

-■  .1 

Approximately  200  feet  upstream  of  the  Virginia/North 

None 

+2757 

Carolina  state  boundary. 

Little  Helton  Creek  T ributary 

1. 

At  the  confluence  with  Little  Helton  Creek . 

None 

+2691 

■  •'3 

Approximately  0.6  mile  upstream  of  the  confluence 

None 

+2750 

with  Little  Helton  Creek. 

v: 

Little  Helton  Creek  Tributary 

At  the  confluence  with  Little  Helton  Creek . 

None 

+2751 

' 

■4 

Approximately  0.4  mile  upstream  of  the  confluence 

None 

+2798 

.  - 

with  Little  Helton  Creek. 

Little  Horse  Creek  . 

At  the  confluence  with  Big  Horse  Creek  . 

None 

+2665 

Approximately  1.1  miles  upstream  of  Little  Horse 

None 

+3033 

Creek  Road  (State  Road  1324). 

> 

Little  Laurel  Creek . 

At  the  confluence  with  Big  Laurel  Creek . 

None 

+2843 

-  'S 

• 

Approximately  880  feet  upstream  of  Little  Laurel  Road 

None 

+3323 

■ 

(State  Road  1310). 

Little  Naked  Creek  . 

At  the  confluence  with  Naked  Creek . 

+2685 

+2686 

'  '  ••  '-/2 

Approximately  1,490  feet  upstream  of  East  Landing 

None 

+2712 

'  -1 

Drive. 

Little  Peak  Creek  . 

At  the  confluence  with  Peak  Creek . 

None 

+2608 

♦ 

Approximately  0.5  mile  upstream  of  Little  Peak  Creek 

None 

+2690 

Road. 

Little  Phoenix  Creek . 

Approximately  250  feet  upstream  of  the  confluence 

None 

+2604 

with  North  Fork  New  River. 

Approximately  0.9  mile  upstream  of  the  confluence  of 

None 

+2836 

Little  Phoenix  Creek  Tributary. 

Little  Phoenix  Creek  T ribu- 

At  the  confluence  with  Little  Phoenix  Creek  . 

None 

+2727 

tary. 

Approximately  0.4  mile  upstream  of  Old  NC  Highway 

None 

1 

+2871 

16  (State  Road  1573). 

Little  Piney  Creek . 

At  the  confluence  with  Piney  Creek  . 

None 

+2634 

Approximately  1,210  feet  upstream  of  Piney  Creek 

None 

+2679 

Road  (State  Road  1517). 

Long  Branch . 

At  the  confluence  with  Little  Helton  Creek . 

None 

+2643 

Approximately  0.4  mile  upstream  of  Jim  Duvall  Road 

None 

+2715 

Communities  affected 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County,  Town  of 
West  Jefferson. 


Ashe  County,  Town  of 
West  Jefferson. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


Ashe  County. 


1^' 

l.?w; 
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Flooding  source(s) 

Location  of  referenced  elevation  ** 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective 

Modified 

Long  Branch  South  . 

At  the  confluence  with  North  Fork  New  River . 

+2575 

+2577 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  500  feet  upstream  of  Shatley  Springs 

None 

+2648 

Road  (State  Road  1574). 

Middle  Fork  Little  Horse 

At  the  confluence  with  Little  Horse  Creek . 

None 

+2936 

Unincorporated  Areas  of 

Creek. 

Ashe  County. 

Approximately  0.9  mile  upstream  of  East  Big  Springs 

None 

+3082 

Road  (State  Road  1319). 

Middle  Fork  Little  Horse 

At  the  confluence  with  Middle  Fork  Little  Horse  Creek 

None 

+2995 

Unincorporated  Areas  of 

Creek  Tributary. 

Ashe  County. 

Approximately  0.4  mile  upstream  of  the  confluence 

None 

+3049 

with  Middle  Fork  Little  Horse  Creek. 

Mill  Creek  . 

Approximately  300  feet  upstream  of  the  confluence 

None 

.  +2738 

Unincorporated  Areas  of 

with  North  Fork  New  River. 

Ashe  County. 

Approximately  1 .7  miles  upstream  of  West  Mill  Creek 

None 

+2935 

Road  (State  Road  1340). 

Mill  Creek  (South)  . 

Approximately  450  feet  upstream  of  the  confluence 

None 

+2906 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  365  feet  upstream  of  Mill  Creek  Road 

None 

+3051 

(State  Road  1109). 

Naked  Creek . 

Approximately  0.5  mile  upstream  of  the  confluence 

+2666 

+2665 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County,  Town  of 

Jefferson. 

Approximately  400  feet  upstream  of  South  Main 

None 

+2920 

Street. 

Naked  Creek  Tributary  2  . 

At  the  confluence  with  Naked  Creek . 

None 

+2908 

Town  of  Jefferson. 

Approximately  1,190  feet  upstream  of  West  Main 

None 

+2940 

Street. 

Nathans  Creek  . 

Approximately  250  feet  upstream  of  the  confluence 

None 

+2579 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  550  feet  upstream  of  U.S.  221  High- 

None 

+2718 

way. 

1 

New  River  . 

Approximately  500  feet  downstream  of  the  Ashe/ 

None 

+2480 

Unincorporated  Areas  of 

Alleghany  County  boundary. 

Ashe  County. 

At  the  confluence  of  the  North  Fork  New  River  and 

None 

+2487 

South  Fork  New  River. 

North  Fork  New  River  . 

At  the  confluence  with  New  River  and  South  Fork 

None 

+2487 

Unincorporated  Areas  of 

New  River. 

Ashe  County. 

Approximately  50  feet  downstream  of  West  Peak 

+3021 

+3023 

Road  (State  Road  1119). 

North  Fork  New  River  Tribu- 

At  the  confluence  with  North  Fork  New  River . 

+2506 

+2503 

Unincorporated  Areas  of 

tary  1. 

Ashe  County. 

Approximately  0.4  mile  upstream  of  the  confluence 

None 

+2557 

with  North  Fork  New  River. 

Obids  Creek  . 

Approximately  350  feet  upstream  of  the  confluence 

None 

+2718 

Unincorporated  Areas  of 

-  with  South  Fork  New  River. 

Ashe  County. 

Approximately  250  feet  upstream  of  Idlewild  Road 

None 

+2874 

(State  Road  1003). 

Old  Field  Branch  . 

At  the  confluence  with  Big  Horse  Creek  . 

None 

+2660 

Unincorporated  Areas  of 

Ashe  County,  Town  of 

Lansing. 

Approximately  0.5  mile  upstream  of  Glenn  King  Road 

None 

+2853 

(State  Road  1519). 

Old  Field  Creek . 

Approximately  1 ,400  feet  upstream  of  the  confluence 

None 

+2874 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  0.7  mile  upstream  of  Mulatto  Mountain 

None 

+3048 

Road  (State  Road  1145). 

Old  Field  Creek  (North)  . 

Approximately  300  feet  upstream  of  the  confluence 

+2565 

+2566 

Unincorporated  Areas  of 

with  North  Fork  New  River. 

Ashe  County. 

Approximately  0.5  mile  upstream  of  the  confluence 

None 

+2693 

with  North  Fork  New  River. 

Peak  Creek  . 

Approximately  1,500  feet  upstream  of  the  confluence 

None 

+2604 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  1 .2  miles  upstream  of  NC  Highway  88 

None 

+2866 

Pine  Swamp  Creek . 

Approximately  850  feet  upstream  of  the  confluence 

None 

+2837 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  0.7  mile  upstream  of  Idlewild  Road 

None 

+3010 

1  (State  Road  1003). 
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Location  of  referenced  elevation *  ** 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 
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Effective 

Modified 

Piney  Creek  . 

Approximately  250  feet  upstream  of  the  confluence 

+2625 

+2624 

Unincorporated  Areas  of 

with  North  Fork  New  River. 

Ashe  County. 

Approximately  150  feet  upstream  of  Piney  Creek 

None 

+2685 

Road  (State  Road  1517). 

Rich  Hill  Creek  . 

At  the  confluence  with  North  Fork  New  River . 

+2800 

+2799 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  1.1  miles  upstream  of  NC  Highway  88 

None 

+2920 

Roan  Creek . 

Approximately  650  feet  upstream  of  the  confluence 

None 

+2666 

Unincorporated  Areas  of 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  340  feet  upstream  of  Earl  Sheets  Road 

None 

+2919 

(State  Road  1625). 

Roaring  Fork  . 

At  the  confluence  with  Big  Laurel  Creek . 

None 

+2917 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  0.4  mile  upstream  of  Roaring  Fork 

None 

+3078 

Road  (State  Road  1320). 

Rock  Creek  . 

Approximately  120  feet  upstream  of  NC  Highway  88  .. 

None 

+2942 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  1 .4  miles  upstream  of  NC  88  Highway 

None 

+3125 

Shippy  Branch . 

At  the  confluence  with  Little  Helton  Creek . 

None 

+2730 

Unincorporated  Areas  of 

Ashe  County. 

At  the  Virginia/North  Carolina  state  boundary  . 

None 

+2774 

Silas  Creek . 

At  the  confluence  with  North  Fork  New  River . 

+2580 

+2583 

Unincorporated  Areas  of 

Ashe  County. 

1 

Approximately  1 .0  mile  upstream  of  the  confluence  of 

None 

+2795 

Silas  Creek  Tributary  2. 

Silas  Creek  T ributary  1  . 

At  the  confluence  with  Silas  Creek  . 

None 

+2691 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  1,376  feet  upstream  of  the  confluence 

None 

+2782 

with  Silas  Creek. 

Silas  Creek  Tributary  2  . 

At  the  confluence  with  Silas  Creek  . 

None 

+2709 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  1,516  feet  upstream  of  the  confluence 

None 

+2805 

with  Silas  Creek. 

South  Beaver  Creek  . 

Approximately  400  feet  upstream  of  the  confluence 

None 

+2792 

Unincorporated  Areas  of 

with  Beaver  Creek. 

Ashe  County. 

Approximately  1 ,800  feet  upstream  of  Lakeside  Drive 

None 

+2941 

South  Fork  Little  Horse 

At  the  confluence  with  Little  Horse  Creek . 

None 

+2769 

Unincorporated  Areas  of 

Creek. 

Ashe  County. 

Approximately  785  feet  upstream  of  Jack  Jones  Road 

None 

+2933 

(State  Road  1332). 

South  Fork  New  River  . 

At  the  confluence  with  New  River  and  North  Fork 

None 

+2487 

Unincorporated  Areas  of 

New  River. 

Ashe  County. 

Approximately  2.3  miles  upstream  of  Kings  Creek 

+2525 

+2524 

Road  (State  Road  1308). 

South  Fork  New  River  T ribu- 

Approximately  350  feet  upstream  of  the  confluence 

None 

+2685 

Unincorporated  Areas  of 

tary  3. 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  1,200  feet  upstream  of  Claude  Mash 

None 

+2844 

Road  (State  Road  1158). 

South  Fork  New  River  T ribu- 

Approximately  400  feet  upstream  of  the  confluence 

None 

+2815 

Unincorporated  Areas  of 

tary  4. 

with  South  Fork  New  River. 

Ashe  County. 

Approximately  0.8  mile  upstream  of  Lower  Nettle 

None 

+2894 

i 

Knob  Road  (State  Road  1181). 

1 

Stagg  Creek . 

Approximately  350  feet  upstream  of  the  confluence 

None 

+2702 

j  Unincorporated  Areas  of 

with  North  Fork  New  River. 

Ashe  County. 

Approximately  1.4  miles  upstream  of  Staggs  Creek 

None 

+2861 

Road  (State  Road  1342). 

Three  Top  Creek . 

At  the  confluence  with  North  Fork  New  River . . 

+2857 

+2858 

Unincorporated  Areas  of 

Ashe  County. 

Approximately  1 ,830  feet  upstream  of  Bald  Fork  Road 

None 

+3273 

West  Fork . 

At  the  confluence  with  Pine  Swamp  Creek . 

None 

+2862 

Unincorporated  Areas  of 

Ashe  County. 

1  Approximately  990  feet  upstream  of  Creekside  Drive 

None 

+3124 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**  BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 
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Flooding  source{s) 

Location  of  referenced  elevation  ** 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective  !  Modified 

I  I 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 


Town  of  Jefferson 

Maps  are  available  for  inspection  at  Jefferson  Town  Hall,  302  East  Main  Street,  Jefferson,  NC. 

Town  of  Lansing 

Maps  are  available  for  inspection  at  Lansing  Town  Hall,  173  B  Street,  Lansing,  NC. 

Town  of  West  Jefferson 

Maps  are  available  for  inspection  at  West  Jefferson  Town  Hall,  01  South  Jefferson  Avenue,  West  Jefferson,  NC. 

Unincorporated  Areas  of  Ashe  County 

Maps  are  available  for  inspection  at  Ashe  County  Building  Inspector's  Office,  150  Government  Circle,  Suite  2400,  Jefferson,  NC. 


Hertford  County,  North  Carolina,  and  Incorporated  Areas 


Buckhorn  Creek  . 

At  the  confluence  with  Chowan  River . 

None 

+12 

Town  of  Como,  Unincor- 

Approximately  1.1  miles  upstream  of  Buckhorn 
Church  Road  (State  Road  1316). 

None 

t 

+59 

porated  Areas  of  Hert¬ 
ford  County. 

Chinkapin  Swamp  . 

At  the  confluence  with  Barbeque  Swamp  and 

I  Chinkapin  Creek. 

Approximately  0.9  mile  upstream  of  the  confluence 
with  Chinkapin  Creek  and  Barbeque  Swamp. 

None 

1 

i  None 

1 

i 

+13 

+16 

Unincorporated  Areas  of 
Hertford  County. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**  BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

Town  of  Como 

Maps  are  available  for  inspection  at  Como  Town  Clerk’s  Residence,  633  Woodland  Drive,  Murfreesboro,  NC. 

Unincorporated  Areas  of  Hertford  County 

Maps  are  available  for  inspection  at  Hertford  County  Planning  Department,  704  North  King  Street,  Winton,  NC. 


Yakima  County,  Washington,  and  Incorporated  Areas 


Naches  River  . 

Approximately  300  feet  downstream  of  1-82  . 

None 

+1185 

Unincorporated  Areas  of 

Approximately  .74  miles  upstream  of  Hwy  12  . 

None 

+1632 

Yakima  County,  City  of 
Yakima,  Town  of 

Naches,  Town  of  Selah. 

Naches  River  Split  Flow  A  .... 

Approximately  at  Pence  Road . 

None 

+1170 

Unincorporated  Areas  of 

Approximately  .57  miles  upstream  of  Cypress  Road  ... 

+1192 

+1241 

Yakima  County. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

“BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Yakima 

Maps  are  available  for  inspection  at  129  N.  2nd  St.,  Yakima,  WA  98901. 

Town  of  Naches 

Maps  are  available  for  inspection  at  29  E.  Second  Street,  Naches,  WA  98937. 

Town  of  Selah 

Maps  are  available  for  inspection  at  115  W.  Naches  Ave.,  Selah,  WA  98942. 
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*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation  ** 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective 

Modified 

1 

1 _ 

Unincorporated  Areas  of  Yakima  County 

Maps  are  available  for  inspection  at  128  N.  2nd  St.,  Yakima,  WA  98901. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Dated;  September  29,  2008. 

Michael  K.  Buckley, 

Acting  Assistant  Administrator,  Mitigation 
Directorate,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  B8-24089  Filed  10-9-08;  8:45  am) 
BILLING  CODE  9110-12-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  514,  552,  and  553 

[GSAR  Case  2008-G505;  Docket  2008-0007; 
Sequence  20] 

RIN  3090-AI73 

General  Services  Acquisition 
Regulation;  GSAR  Case  2008-G505; 
Rewrite  of  GSAR  Part  514,  Sealed 
Bidding 

AGENCY:  Office  of  the  Chief  Acquisition 
Officer,  General  Services 
Administration  (GSA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  GSA  is  proposing  to 
amend  the  General  Services  Acquisition 
Regulation  (GSAR)  to  revise  the  GSAR 
language  regarding  requirements  for 
sealed  bidding. 

DATES:  Interested  parties  should  submit 
written  comments  to  the  Regulatory 
Secretariat  on  or  before  December  9, 

2008  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESSES:  Submit  comments 
identified  by  GSAR  Case  2008-G505  by 
any  of  the  following  methods: 

•  Regulations.gov:  http:// 

WWW.  regula  tions.gov. 

Submit  comments  via  the  Federal 
eRulemaking  portal  by  inputting  “GSAR 
Case  2008-G505”  under  the  heading 
“Comment  or  Submission”.  Select  the 
link  “Send  a  Comment  or  Submission” 
that  corresponds  with  GSAR  Case  2008- 
G505.  Follow  the  instructions  provided 
to  complete  the  “Public  Comment  and 
Submission  Form”.  Please  include  your 
name,  company  name  (if  any),  and 
“GSAR  Case  2008-G505”  on  your 
attached  document. 


•  Fax:  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(VPR),  1800  F  Street,  NW,  Room  4041, 
ATTN:  Laurieann  Duarte,  Washington, 
DC  20405. 

Instructions:  Please  submit  comments 
only  and  cite  GSAR  Case  2008-G505  in 
all  correspondence  related  to  this  case. 
All  comments  received  will  be  posted 
without  change  to  http:// 
www.reguIations.gov,  including  any 
personal  and/or  business  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
clarification  of  content,  contact  Mr. 
Michael  O.  Jackson  at  (202)  208-4949, 
or  by  e-mail  at 

michaeIo.jackson@gsa.gov.  For 
information  pertaining  to  the  status  or 
publication  schedules,  contact  the 
Regulatory  Secretariat  (VPR),  Room 
4041,  GS  Building,  Washington,  DC 
20405,  (202)  501-4755.  Please  cite 
GSAR  Case  2008-G505. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  GSA  is  amending  the  GSAR  to 
revise  sections  of  GSAR  Part  514  that 
provide  requirements  for  sealed 
bidding.  This  amendment  is  a  result  of 
the  GSA  Acquisition  Manual  (GSAM) 
rewrite  initiative  undertaken  by  GSA  to 
revise  the  GSAM  to  maintain 
consistency  with  the  Federal 
Acquisition  Regulation  (FAR)  and  to 
implement  streamlined  and  innovative 
acquisition  procedures  that  contractors, 
offerors,  and  GSA  contracting  personnel 
can  utilize  when  entering  into  and 
administering  contractual  relationships. 
The  GSAM  incorporates  the  GSAR  as 
well  as  internal  agency  acquisition 
policy. 

The  GSA  will  rewrite  each  part  of  the 
GSAR  and  GSAM,  and  as  each  GSAR 
part  is  rewritten,  will  publish  it  in  the 
Federal  Register. 

This  rule  covers  the  rewrite  of  GSAR 
Part  514.  The  specific  changes  are  as 
follows: 

•  501.106  OMB  Approval  under  the 
Paperwork  Reduction  Act. 

°  Added  Control  Number  3090-0163 
as  a  cross  reference  for  514.201-1. 

•  514.201-2  Part  I — The  Schedule. 


°  Changed  (a)  from  “When  you”  to 
“When  using.  ”  Also  in  (a)  changed 
“which”  to  “that”  and  added  the  FAR 
clause  number  for  Prompt  Payment. 

°  Changed  (b)  from  “When  you  use” 
to  “When  using”  to  clarify  the  reference 
to  “you”  and  added  a  reference  to  the 
Standard  Form  1449  as  an  example  that 
this  form  can  also  be  used. 

•  514.201-6  Solicitation  provisions. 

°  Changed  “When  you”  to  “When 

considering”  to  delete  the  reference  to 
the  word  ‘you’. 

°  Deleted  the  reference  for  Alternate  I 
because  it  is  not  consistent  with  the 
intention  of  the  basic  clause. 

•  514.201-7  Contract  clauses. 

°  In  the  old  paragraph  (a)  changed 
“you”  to  “The  contracting  officer”. 

°  Deleted  paragraph  (b).  Examination 
of  Records.  The  clause  does  not  provide 
basic  audit  rights  that  are  in  addition  to 
the  FAR  clauses  at  52.215-2,  Audit  and 
Records-Negotiation  and  52.214-26, 
Audit  and  Records  —  Sealed  Bidding. 
And  as  opposed  to  the  GSA  clause,  the 
FAR  clause  is  specific  to  sealed  bids. 
Further,  the  GSA  clause  grants  to  the 
agency  rights  to  audit  subcontractors 
that  are  in  excess  of  those  granted  by  the 
FAR  and  the  statute. 

•  514.202-4  Bid  samples. 

°  Renamed  subparagraphs  (a)  and  (b) 
to  be  more  consistent  with  the  FAR. 

Also  in  (a)  and  (b)  restructured  the 
language  to  remove  the  word  “you”  and 
replaced  with  contracting  officer. 

°  Clarified  the  language  to  state  who 
must  take  physical  custody  of  bid 
samples. 

°  Deleted  paragraph  (c)  because  it  is 
redundant  with  FAR  14,202— 4(d). 

°  Added  a  new  514.202-5,  Descriptive 
Literature,  in  order  to  address  the 
requirements  of  FAR  14.202-5(c). 

•  514.203  Methods  of  soliciting  bids. 

°  Removed  because  we  are  not  using 

paper  copies  and  to  be  consistent  with 
the  FAR. 

•  514.203-1  Transmittal  to 
prospective  bidders. 

°  Removed  because  we  are  not  using 
paper  copies  and  to  be  consistent  with 
the  FAR. 

•  514.270-2  Justification  for  use. 

°  Inserted  “the  contracting  officer 

should”  in  paragraph  b  and  made  last 
sentence  of  (3)  a  new  number  (4)  and 
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renumbered  old  paragraphs  (4)  and  (5) 
to  (5)  and  (-6),  respectively. 

°  Added  “the  contracting  officer 
should”  to  replace  the  understood 
“you”  and  deleted  “Do”  in  paragraph  c. 

•  514.270-3  Evaluation  factors  for 
award. 

°  Edited  to  avoid  either  using  the 
passive  voice  or  repeating  “the 
contracting  officer.” 

•  514.270-4  Grouping  line  items  for 
aggregate  award. 

°  In  paragraph  (a)  the  title  “Type  of 
contract”  was  changed  to  one  that  is 
more  descriptive  of  the  substance  of  the 
paragraph;  type  of  contract  refers  to  Part 
16  contract  types. 

°  In  paragraph  (b)  changed  the  “when 
you  group”  to  “when  grouping”  and  in 
{d)(3)(i)  changed  “It  can  cause  you  to 
lose”  to  “It  can  cause  tKe  loss  of’. 

•  514.270-6  Guidelines  for  using  the 
weight  factors  method. 

°  In  paragraph  (a)  changed  “you  have” 
to  “there  are”;  in  paragraph  (d)  changed 
“You  may  reduce  estimated  quantities” 
to  “Estimated  quantities  may  be 
reduced”.  In  paragraph  (e)  deleted  the 
“you”  in  the  first  sentence. 

•  514.270-7  Guidelines  for  using  the 
price  list  method. 

°  Changed  “you  need  to  make”  in 
paragraph  (a)  to  “making”. 

°  In  paragraph  (b)  changed  “When  you 
use”  to  “using”. 

°  In  paragraph  (c)  changed  “You  may 
develop  price  lists”  to  “Price  lists  may 
be  developed”. 

°  In  paragraph  (d)  changed  “you  use” 
to  “the  contracting  officer  uses”  and 
changed  “You  may  provide”  to  “This 
information  may  be  provided”. 

°  In  paragraph  (e)  changed  “You  may 
use  prices”  to  “Prices  may  be  used”. 

°  In  paragraph  (h)  changed  “If  you 
cannot  estimate  the  Government’s 
needs”  to  “If  the  Government’s  needs 
cannot  be  estimated”. 

°  In  paragraph  {i){6)  changed  “If  you 
provide”  to  “If  providing”. 

°  In  paragraph  (i)(8)  deleted  the 
sentence  in  its  entirety  and  replaced 
with  “When  the  solicitation  further 
groups  united  prices  by  trade  or 
business  category,  multiple  percentages 
may  be  required”. 

•  514.407-3  Other  mistakes  disclosed 
before  award. 

°  Deleted  paragraph  (b)  because  it  is 
redundant  with  FAR  14.407-3(f). 

°  Renumbered  old  paragraphs  (1)  and 
(2),  (a)  and  (b),  respectively. 

•  514.407-4  Mistakes  after  award. 

°  Added  “are  required  to”  and 

changed  “your”  to  “the  contracting 
officer’s”. 

•  552.214-70  “All  or  None”  Offers. 

“  Deleted  the  Sep  1999  date  and 

replaced  with  [DATE]. 


°  In  subparagraph  (a)  deleted  the  first 
part  of  the  sentence  so  it  now  to  begins 
with  “The  government...” 

°  Deleted  Alternate  I  in  its  entirety  to 
match  the  proposed  changes. 

•  552.214-71  Progressive  Awards  and 
Monthly  Quantity  Allocations. 
Unchanged. 

•  552.214-72  Bid  Sample 
Requirements. 

°  Deleted  “NOTE  (1)”  because  it  is 
redundant. 

Discussion  of  Comments 

There  were  no  public  comments 
received  in  response  to  the  Advanced 
Notice  of  Proposed  Rulemaking. 

B.  Regulatory  Flexibility  Act 

The  GSA  does  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
revisions  are  not  considered 
substantive.  The  revisions  only  update 
and  reorganize  existing  coverage.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed.  We 
invite  comments  from  small  businesses 
and  other  interested  parties.  The  GSA 
will  consider  comments  from  small 
entities  concerning  the  affected  GSAR 
Part  514  in  accordance  with  5  U.S.C. 

610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (GSAR  case  2008- 
G505),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies;  however,  these  changes  to  the 
GSAR  do  not  impose  additional 
information  collection  requirements  to 
the  paperwork  burden  previously 
approved  under  OMB  Control  Number 
3090-0027. 

List  of  Subjects  in  48  CFR  Parts  514, 
552,  and  553 

Government  procurement. 

Dated:  September  17,  2008 
A1  Matera, 

Director, Office  of  Acquisition  Policy. 

Therefore,  GSA  proposes  to  amend  48 
CFR  parts  514,  552,  and  553  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  514,  552,  and  553  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  121(c). 

PART  514— SEALED  BIDDING 

2.  Revise  section  514.201-2  to  read  as 
follows: 


514.201-2  Parti — The  Schedule. 

(a)  When  using  Standard  Form  33, 
Solicitation,  Offer  and  Award,  include 
the  following  cautionary  notice: 

“Notice  to  Bidders — Use  Item  13  of  the 
Standard  Form  33,  Solicitation,  Offer  and 
Award,  to  offer  prompt  payment  discounts. 
The  Prompt  Payment  clause  of  this 
solicitation  sets  forth  payment  terms.  Do  not 
insert  any  statement  in  Item  13  that  requires 
payment  sooner  than  the  time  stipulated  in 
the  Prompt  Payment  clause  (See  FAR  52.232- 
25).  EXAMPLE:  If  you  insert  “NET  20”  in 
Item  13,  GSA  will  reject  your  offer  as 
nonresponsive  because  the  entry  contradicts 
the  30  day'  payment  terms  specified  in  the 
Prompt  Payment  clause.” 

(b)  When  using  other  authorized 
forms  (e.g..  Standard  Form  1447, 
Solicitation/Contract:  Standard  Form 
1449,  Solicitation/Contract/Order  for 
Commercial  Items),  include  the  notice 
in  paragraph  (a)  of  this  subsection. 
Change  the  reference  to  the  form 
number,  form  title,  and  item  number 
accordingly. 

3.  Revise  section  514.201-6  to  read  as 
follows: 

514.201- 6  Solicitation  provisions. 

When  considering  all  or  none  bids, 
insert  the  provision  at  552.214-70,  “All 
or  None”  Offers,  in  the  solicitation. 

4.  Revise  section  514.201-7  to  read  as 
follows: 

514.201- 7  Contract  clauses. 

Stock  replenishment  contracts.  For 
some  stock  replenishment  contracts, 
individual  contractors  may  be  unable  to 
furnish  the  Government’s  monthly 
requirements.  The  contracting  officer 
may  determine  that  progressive  awards 
will  be  more  expedient.  In  such  cases, 
insert  a  clause  substantially  the  same  as 
the  clause  at  552.214-71,  Progressive 
Awards  and  Monthly  Quantity 
Allocations,  in  the  solicitation  and 
contract. 

5.  Revise  section  514.202—4  to  read  as 
follows: 

514.202- 4  Bid  samples. 

(a)  Requirements  for  samples  in 
invitations  for  bids.  (1)  When  bid 
samples  are  required,  the  contracting 
officer  shall  require  bidders  to  submit 
samples  produced  by  the  manufacturer 
whose  products  will  be  srupplied  under 
the  contract. 

(2)  The  FAR  limits  use  of  bid  samples 
to  cases  where  the  contracting  officer 
cannot  describe  some  characteristics  of 
a  product  adequately  in  the 
specification  or  purchase  description. 
This  usually  applies  to  subjective 
characteristics.  The  contracting  officer 
may  determine  that  there  is  a  need  to 


60226 


Federal  Register / Vol.  73,  No.  198 /Friday,  October  10,  2008 / Proposed  Rules 


examine  objective  characteristics  of  bid 
samples  to  determine  the 
responsiveness  of  a  bid.  The  contracting 
officer  should  base  the  determination  on 
past  experience  or  other  valid 
considerations.  In  the  solicitation, 
separately  list  “Subjective 
Characteristics”  and  “Objective 
Characteristics.” 

(3)  A  provision  appears  at  552.214- 
72,  Bid  Sample  Requirements.  This 
provision  may  be  modified  to  fit  the 
circumstances  of  a  procurement. 

(b)  Handling  bid  samples.  (1)  Samples 
from  accepted  bids  must  be  retained  for 
the  period  of  contract  performance.  If 
there  are  no  outstanding  claims 
regarding  the  contract,  the  contracting 
officer  may  authorize  disposal  of  the 
samples  at  the  end  of  the  contract  term 
following  the  bidder’s  instructions. 

(2)  If  the  contracting  officer 
anticipates  a  claim  regarding  the 
contract,  the  contracting  officer  shall 
require  that  the  bid  samples  be  retained 
until  the  claim  is  resolved. 

(3)  The  contracting  officer  shall 
require  that  samples  from  unsuccessful 
bids  be  retained  until  award.  After 
award,  these  samples  may  be  disposed 
of  following  the  bidder’s  instructions. 

6.  Add  section  514.202-5  to  read  as 
follows: 

514.202-5  Descriptive  Literature. 

Requirements  for  Invitations  for  bids. 
When  using  brand  name  or  equal 
purchase  descriptions,  the  provision  at 
FAR  52.211-6  satisfies  the  requirement 
for  descriptive  literature. 

514.203  [Removed] 

7.  Remove  section  514.203. 

8.  Amend  section  514.270-2  by 
revising  the  section  heading, 
redesignating  paragraphs  (a)(4)  and 

(a)(5)  as  (a)(5)  and  (a)(6),  respectively, 
adding  new  paragraph  (a)(4),  and 
revising  paragraphs  (b)  introductory 
text,  and  (c)  to  read  as  follows:: 

514.270-2  Justification  for  use. 

4:  )lr  Ik  *  * 

(4)  Awarding  the  low-demand  articles 
in  conjunction  with  the  high-demand 
articles  may  encourage  competition. 
***** 

(b)  Before  deciding  to  combine  items 
for  aggregate  award,  the  contracting 
officer  should  consider  the  following 
factors: 

***** 

(c)  The  contracting  officer  should  not 
use  an  aggregate  award  if  it  will 
significantly  restrict  the  number  of 
eligible  bidders. 

9.  Revise  section  514.270-3  to  read  as 
follows: 


514.270- 3  Evaluation  factors  for  award. 

The  solicitation  should  clearly  state 
the  basis  for  evaluating  bids  for 
aggregate  award,  require  bidders  to 
submit  a  price  on  each  item  within  the 
group  or  a  percentage  to  be  added  or 
subtracted  from  a  list  price,  and  advise 
bidders  that  failure  to  submit  prices  as 
required  within  a  group  makes  a  bid 
ineligible  for  award  for  that  group. 

10.  Amend  section  514.270-4  by 
revising  paragraphs  (a),  (b),  and  (d)(3)(i) 
to  read  as  follows: 

514.270- 4  Grouping  line  items  for 
aggregate  award. 

(a)  Supplies  and  services.  This 
subsection  applies  to  acquisitions  of 
supplies  and  services. 

(b)  Effect  on  competition.  Provide  for 
full  and  open  competition  when 
grouping  items  for  award.  Grouping 
items  for  award  may  preclude  a 
significant  number  of  firms  from 
bidding.  This  occurs  if  firms  are  unable 
to  provide  all  the  types  or  quantities  of 
supplies  or  services,  or  make  deliveries 
to  the  various  delivery  points  included 
in  the  prospective  aggregate  group. 
***** 

(d)  *  *  * 

(3)  *  *  * 

(i)  Grouping  widespread  geographic 
locations  or  delivery  points  may  reduce 
competition  or  result  in  higher  prices.  It 
can  cause  the  loss  of  “area  pricing” 
advantages  provided  by  a  supplier  with 
a  single  production  point. 
***** 

11.  Amend  section  514.270-6  by — 

a.  Revising  the  first  sentence  of 
paragraph  (a)  introductory  text; 

b.  Revising  the  first  sentence  of 
paragraph  (d);  and 

c.  Removing  from  paragraph  (e)  the 
word  “you”. 

The  revised  text  reads  as  follows: 

514.270-6  Guidelines  for  using  the  weight 
factors  method. 

(a)  Use  the  weight  factors  method 
when  there  are  reliable  estimates  for  the 

quantities  needed  in  an  acquisition.  *  * 

* 

*  *  *  *  *  ■ 

(d)  Estimated  quantities  may  be 
reduced  to  smaller  numbers  by  a 
common  denominator.  *  *  * 
***** 

12.  Amend  section  514.270-7  by — 

a.  Revising  the  first  sentence  in 
paragraph  (a); 

b.  Revising  the  introductory  text  of 
paragraphs  (b)  and  (c); 

c.  Revising  paragraph  (d); 

d.  Revising  the  second  sentence  of 
paragraph  (e); 

e.  Revising  the  third  sentence  in 
paragraph  (h),  and  paragraphs  (i)(6)  and 
(i)(8). 


The  revised  text  reads  as  follows: 

514.270-7  Guidelines  for  using  the  price 
list  method. 

(a)  General.  The  price  list  method 
helps  avoid  unbalanced  bidding  when 
making  aggregate  awards,  but  lack 
accurate  estimates  of  anticipated 
quantities.  *  *  * 

(b)  Solicitation  requirements.  When 
using  the  price  list  method,  in  the 
solicitation: 

***** 

(c)  Developing  list  prices.  Price  lists 
may  be  developed  using  one  or  more  of 
the  following  sources: 
***** 

(d)  First  time  use  for  an  item  or 
service.  The  first  time  the  contracting 
officer  uses  list  prices  for  an  item  or 
service,  give  prospective  bidders  an 
opportunity  to  review  the  proposed  list. 
Also  provide  information  on  how  GSA 
will  use  the  list  prices.  This  information 
may  be  provided  in  a  draft  solicitation. 

(e)  *  *  *  Prices  may  be  used  from 
previous  awards  made  using  the  weight 
factors  method  to  develop  price  lists. 
***** 

(h)  *  *  *  If  Government’s  needs 
cannot  be  estimated,  the  solicitation 
may  include  past  orders.  *  *  * 

(i)  *  *  * 

(6)  If  providing  quantity  estimates, 
state  that  the  estimates  are  for 
information  only  and  do  not  constitute 
guarantees  or  commitments  to  order 
items  under  the  contract. 

*  *  *  *  *  ■ 

(8)  When  the  solicitation  further 
groups  unit  prices  by  trade  or  business 
category,  multiple  percentages  may  be 
required. 

***** 

13.  Revise  section  514.407-3  to  read 
as  follows: 

514.407- 3  Other  mistakes  disclosed 
before  award. 

Delegation  of  authority  by  head  of  the 
agency.  Under  FAR  14.407-3(e), 
contracting  directors  (see  502.101)  are 
authorized,  without  power  of 
redelegation,  to  make — 

(a)  The  determinations  regarding 
corrections  and  withdrawals  under  FAR 

14.407- 3(a),  (b),  and  (c);  and 

(b)  Tbe  corollary  determinations  not 
to  permit  withdrawal  or  correction 
under  FAR  14.407-3(d). 

14.  Revise  section  514.407-4  to  read 
as  follows: 

514.407- 4  Mistakes  after  award. 

The  contracting  director  and  assigned 
counsel  are  required  to  review  and 
approve  the  contracting  officer’s 
determinations  under  FAR  14.407-4(b) 
and  (c). 
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PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

15.  Amend  section  552.214-70  by — 

a.  Revising  the  date  of  the  provision; 

b.  Revising  paragraph  (a);  and 

c.  Removing  Alternate  I. 

The  revised  text  reads  as  follows: 

552.21 4-70  “All  or  None”  Offers. 

***** 

“ALL  OR  NONE”  OFFERS  (DATE) 

(a)  The  Government  reserves  the  right 
to  evaluate  offers  and  make  awards  on 
an  “all  or  none”  basis  as  provided 
below. 

***** 


(End  of  provision) 

16.  Amend  section  552.214-72  by — 

a.  Revising  the  date  of  the  provision: 

b.  Revising  the  “Note”;  and 

c.  Adding  text  for  the  Contracting  ^ 
Officer’s  address. 

The  revised  and  added  text  reads  as 
follows: 

552.214-72  Bid  Sample  Requirements. 

*  *  *  *  *  . 

BID  SAMPLE  REQUIREMENTS  (DATE) 
***** 

NOTE:  Bidders  that  propose  to 
furnish  an  item  or  group  of  items  from 
more  than  one  manufacturer  or 
production  point  must  submit  two 


samples  from  the  production  of  each 
manufacturer  or  production  point. 
***** 

Contracting  Officer  insert  address. 

(End  of  provision) 

PART  553— FORMS 

553.370-3577  [Removed] 

17.  Remove  section  553.370-3577 
(FR  Doc.  E8-22795  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6820-61-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-2008-0026] 

Product  Labeling:  Use  of  the  Animal 
Raising  Claims  in  the  Labeling  of  Meat 
and  Poultry  Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  issuing  this 
notice  to  initiate  a  public  process  to 
review  its  policies  regarding  the 
approval  of  animal  raising  claims  in  the 
labeling  of  meat  and  poultry  products. 
FSIS  evaluates  animal  raising  claims  by 
considering  information  on  animal 
production  practices  submitted  by 
companies  as  part  of  their  label 
approval  requests.  The  Agency  approves 
these  claims  if  the  animal  production 
information  submitted  with  the  label 
application  supports  the  claims  being 
made  and  the  claim  is  truthful  and  not 
misleading. 

The  Agency’s  recent  experience  with 
labeling  claims  related  to  the  raising  of 
poultry  have  led  FSIS  to  initiate  a 
review  of  its  evaluation  and  approval 
process  for  labels  of  meat  and  poultry 
products  that  contain  animal  raising 
claims.  The  Agency  is  publishing  this 
notice  to  solicit  public  input  and  to 
announce  that  FSIS  and  the  Agricultural 
Marketing  Service  will  jointly  hold  a 
public  meeting  to  discuss  these  issues. 
DATES:  The  public  meeting  will  be  held 
on  October  14,  2008.  Comments  on  this 
notice  and  the  issues  discussed  at  the 
public  meeting  must  be  received  by 
November  14,  2008. 

ADDRESSES:  The  public  meeting  will  be 
held  from  8:30  a.m.  to  12:30  p.m.  at  the 
L’Enfant  Plaza  Hotel,  480  L’Enfant 
Plaza,  SW.,  Washington,  DC  20024, 

(202)  484-1000. 


FSIS  will  finalize  an  agenda  on  or 
before  the  meeting  date  and  will  post  it 
on  the  FSIS  Internet  Weh  page  http:// 
WWW. f sis. usda.gov/News?  Meetings_ 

Er  _  Events/. 

The  official  transcript  of  the  meeting 
will  be  available  for  viewing  by  the 
public  in  the  FSIS  docket  room  and  on 
the  FSIS  Web  site  http:// 
vi^ww. fsis.usda.gov/  News?  Meetings_ 
&■_  Events/  when  it  becomes  available. 

FSIS  invites  interested  persons  to 
submit  comments  on  this  notice. 
Comments  may  be  submitted  by  one  of 
the  following  methods: 

Federal  eRulemaking  Portal:  Go  to 
http://wwi\'.reguIations.gov.  Follow  the 
online  instructions  at  that  site  for 
submitting  comments. 

Mail,  including  floppy  disks  or  CD- 
ROMs,  and  hand-  or  courier-delivered 
items:  Send  to  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  FSIS  Docket 
Room,  1400  Independence  Avenue, 

SW.,  Room  2534,  Washington,  DC 
20250. 

All  submissions  received  must 
include  the  Agency  name  and  docket 
number  FSIS-2008-0026.  Documents 
referred  to  in  this  notice,  and  all 
comments  submitted  in  response  to  this 
notice,  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room  at 
the  address  listed  above  between  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Comments  also  will  be  posted  on  the 
Agency’s  Web  site  at  http:// 
www.fsis.usda.gov/ 
regulations_&'_policies/ 
2008_Notices_Index/index.asp. 

Individuals  who  do  not  wish  FSIS  to 
post  their  personal  contact 
information — mailing  address,  e-mail 
address,  telephone  number — on  the 
Internet  may  leave  this  information  off 
of  their  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information:  Charles  Gioglio, 
Director,  Labeling  and  Program  Delivery 
Division,  Office  of  Policy  and  Program 
Development,  USDA,  FSIS,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  (202)  205-3625, 
e-mail:  Charles.GiogIio@fsis.usda.gov. 

Pre-registration  for  this  meeting  is 
recommended.  To  pre-register,  please 
contact  Sheila  Johnson  by  telephone  at 
(202)  690-6498  or  by  e-mail  at 
Sheila. ]ohnson@f sis.  usda.gov.  Persons 
requiring  a  sign  language  Interpreter  or 


special  accommodations  should  contact 
Sheila  Johnson  as  soon  as  possible. 

SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  is  the  public  health  regulatory 
agency  in  the  USDA  that  is  responsible 
for  ensuring  that  the  nation’s 
commercial  supply  of  meat,  poultry, 
and  egg  products  is  safe,  wholesome, 
and  accurately  labeled  and  packaged. 
FSIS  develops  and  implements 
regulations  and  policies  to  ensure  that 
meat,  poultry,  and  egg  product  labeling 
is  truthful  and  not  misleading.  Under 
the  Federal  Meat  Inspection  Act  (FMIA) 
(21  U.S.C.  601,  607)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  451,  457),  the  labels  of  meat  and 
poultry  products  must  be  approved  by 
the  Secretary  of  Agriculture,  who  has 
delegated  this  authority  to  FSIS,  before 
these  products  can  enter  commerce. 

Section  203(c)  of  the  Agricultural 
Marketing  Act  (AM A)  of  1946,  as 
amended  (7  U.S.C.  1622),  directs  and 
authorizes  the  Secretary  of  Agriculture 
“to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging,  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices.”  The 
Agricultural  Marketing  Service  (AMS) 
has  played  a  lead  role  in  achieving  the 
objectives  of  the  AMA  in  part  through 
the  development  of  voluntary  standards 
for  agricultural  products. 

As  part  of  its  prior  approval  process 
for  label  claims,  FSIS  has  been  asked  to 
evaluate  and  approve  label  claims  that 
highlight  certain  aspects  of  the  way 
animals  used  as  the  source  for  meat  and 
poultry  products  are  raised.  Examples  of 
animal  raising  claims  that  the  Agency 
has  approved  include  “raised  without 
antibiotics,”  “not  fed  animal  by¬ 
products,”  “free  range,”  “vegetarian  fed 
diet,”  and  “raised  without  added 
hormones.”  FSIS  typically  evaluates 
such  claims  by  reviewing  testimonials, 
affidavits,  animal  production  protocols, 
and  other  relevant  documentation 
provided  by  animal  producers. 

When  FSIS  evaluates  a  meat  or 
poultry  product  label  that  includes  an 
animal  raising  claim,  it  reviews  the 
animal  production  protocol  submitted 
in  support  of  the  label  claim  to  ensure 
that  it  describes  practices  that  are 
accurately  reflected  in  the  claim  being 
made.  Supporting  documentation  may 
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be  submitted  directly  by  the 
establishment  seeking  approval  of  the 
label  or  by  producers,  growers,  or  others 
on  the  establishment’s  behalf.  If  a 
company  submits  information  that 
demonstrates  that  an  animal  production 
claim  is  truthful  and  not  misleading, 

FSIS  allows  products  derived  from 
animals  raised  according  to  the  protocol 
to  bear  the  raising  claim  on  their  labels. 

In  addition  to  producer  testimonials 
and  affidavits,  establishments  or  animal 
producers  may  also  submit  certifications 
from  a  certifying  organization  or  entity 
to  support  animal  raising  claims.  FSIS 
accepts  these  certifications  if  the 
Agency  has  evaluated  the  certifying 
entity’s  animal  raising  standards  and 
determined  that  they  are  truthful  and 
not  misleading  and  accurately  reflect 
the  claim  being  made.  FSIS  also  allows 
the  label  of  a  meat  or  poultry  product 
to  bear  a  certified  claim  if  the  claim 
clearly  identifies  the  certifying  entity, 
e.g.,  “certified  free  range  by  *  ”'  * 

(name  of  certifying  entity),’’  and  the 
Agency  determines,  based  on  its  review 
of  the  entity’s  standards,  that  the 
standards  truthfully  define  the  claim. 
FSIS  makes  this  determination  in 
consultation  with  AMS  and  other 
agencies  with  relevant  expertise. 

Issues  Associated  With  Animal  Raising 
Claims 

It  has  become  clear,  however,  that  the 
use  of  animal  raising  claims  in  the 
labeling  of  meat  and  ppultry  products 
presents  issues  that  can  be  difficult  for 
FSIS  to  address  through  its  pre-market 
label  approval  process. 

As  discussed  above,  FSIS  assesses 
animal  raising  claims  by  evaluating 
supporting  documentation  that 
companies  submit  as  part  of  their  label 
approval  requests.  However,  because 
FSIS  does  not  regulate  food  animal 
production,  the  Agency  may  not  always 
have  all  the  relevant  information 
necessary  to  the  proper  evaluation  of  the 
animal  raising  practices  described  in  a 
producer’s  animal  production  protocol. 

In  addition,  while  FSIS’  approval  of 
an  animal  raising  claim  depends  on 
submissions  that  describe  how  the 
source  animals  were  raised,  animal 
producers  and  certifying  entities  may 
have  different  views  on  the  specific 
animal  production  practices  that  qualify 
a  product  to  bare  a  given  animal  raising 
claim  on  its  label.  Thus,  the  same 
animal  raising  claim  may  reflect 
different  animal  raising  practices, 
depending  on  how  an  animal  producer 
or  certifying  entity  defines  the  basis  for 
the  claim. 

For  example,  FSIS  approves  “free 
range’’  raising  claims  on  the  labels  of 
poultry  products  if  the  producer 


demonstrates  that  the  birds  were 
allowed  continuous,  free  access  to  the 
outside  for  over  51%  of  their  lives 
through  a  normal  growing  cycle.  Under 
this  standard,  some  producers  or 
certifying  organizations  may  support  a 
“free  range’’  labeling  claim  if  the  source 
birds  for  the  poultry  products  were 
allowed  access  to  a  yard  outside, 
regardless  of  whether  the  birds  actually 
use  the  yard.  On  the  other  hand,  other 
producers  or  certifying  entities  may 
establish  stricter  standards  for 
themselves  and  request  that  FSIS 
approve  a  “free  range”  claim  only  if  the 
source  birds  actually  use  the  yard. 

As  with  animal  producers  and 
certifying  entities,  consumers  often  have 
a  wide  variety  of  views  regarding  the 
meaning  of  specific  animal  raising 
claims. 

Policy  Review  and  Public  Meeting 

FSIS  has  decided  to  initiate  a  review 
of  its  policies  for  evaluating  and 
approving  animal  raising  claims  on 
labels.  FSIS  will  carry  out  this  policy 
review  in  cooperation  with  AMS. 

To  facilitate  this  review,  FSIS  is 
publishing  this  Federal  Register  notice 
to  solicit  public  input  on  ways  to 
improve  the  Agency’s  label  approval 
policies  and  practices  with  respect  to 
raising  claims  and  to  continue  to  ensure 
that  approved  labels  are  truthful  and  not 
misleading. 

In  addition,  FSIS  and  AMS  will  hold 
a  public  meeting  on  October  14,  2008, 
to  discuss  the  development,  evaluation, 
and  proposed  process  for  animal  raising 
claims.  FSIS  is  collaborating  with  AMS 
on  these  issues  because  AMS  has  taken 
a  lead  in  establishing  voluntary 
standards  and  in  developing  programs, 
such  as  Quality  System  Verification 
Programs  (QSVPs)  to  verify  or  certify 
marketing  claims  that  relate  to  animal 
raising  practices. 

Certification  by  Certifying  Entities, 
Request  for  Comments 

The  use  of  animal  raising  claims  in 
the  labeling  of  meat  and  poultry 
products  is  an  important  issue  for 
members  of  the  industry  that  want  to 
use  these  claims  to  differentiate  their 
meat  or  poultry  products  from  other 
similar  products  in  the  marketplace.  It 
is  also. an  important  issue  for  consumers 
that  prefer  to  purchase  products  derived 
from  animals  raised  under  certain 
conditions. 

FSIS  wants  to  ensure  that  its  policies 
for  evaluation  and  approval  of  animal 
raising  claims  will  create  a  level  playing 
field  for  companies  that  want  to  use 
such  claims  in  marketing  their  products 
and  that  will  allow  consumers  to  use 


animal  raising  claims  information  to 
assist  in  their  purchase  decisions. 

One  approach  under  consideration  is 
to  rely  on  outside  certifying  entities.  A 
certifying  entity  would  evaluate  a 
company’s  animal  production  protocol 
to  determine  whether  those  practices 
meet  the  certifying  entities  standards  for 
certifying  the  claim.  The  certifying 
entity  would  define  and  publish  its 
standards.  FSIS  would  review  the 
certifying  entities  standards  to 
determine  whether  they  would  in  any 
way  render  the  claim  false  or 
misleading.  For  example,  poultry 
“raised  without  antibiotics”  claims 
certified  by  a  certifying  entity  whose 
standards  covered  only  on  the  period 
post-hatch,  and  allowed  the 
administration  of  antibiotics  in  ovo 
would  be  considered  misleading  by  the 
Agency  and  not  approved  for  label  use. 

The  certifying  entity  would  also 
conduct  audits  to  verify  that  the  animals 
used  as  the  source  for  meat  and  poultry 
products  bearing  the  raising  claims  were 
raised  according  to  those  standards. 
Companies  interested  in  using  animal 
raising  claims  in  the  labeling  of  their 
meat  or  poultry  products  would  submit 
documentation  of  the  certification  as 
part  of  their  label  approval  requests. 

If  FSIS  were  to  adopt  this  approach, 
companies  could  use  the  services  of  a 
private  certifying  entity  or  request  that 
USDA’s  AMS  establish  a  voluntary 
audit-based  program  on  specific  animal 
raising  claims.  For  example,  AMS’s 
Livestock  and  Seed  (LS)  Program  offers 
verification  services  through  QSVPs  to 
substantiate  claims  that  cannot  be 
determined  by  direct  examination  of 
livestock,  their  carcasses,  or  component 
parts,  thus  allowing  the  product  to  be 
labeled  as  “Verified  by  USDA”  [http:// 
www.ams. usda.gov/ARCaudits).  One 
specific  QSVP  is  the  USDA  Process 
Verified  Program,  which  allows  a 
supplier  to  make  marketing  claims 
about  feed  practices  or  other  raising 
practices,  and  then  label  and  market 
their  product  as  “USDA  Process 
Verified”. 

FSIS  and  AMS  are  interested  in 
comments  on  the  use  of  certification 
provided  by  certifying  entities  to  verify 
animal  raising  claims  and  other  possible 
approaches  for  approving  the  use  of 
such  claims  in  the  labeling  of  meat  and 
poultry  products.  The  agencies  plan  to 
discuss  this  and  the  other  issues  related 
to  animal  raising  claims  at  the  October 
14,  2008,  public  meeting. 

The  agencies  are  interested  in  public 
input  on  the  following  questions 
concerning  the  use  of  certifying  entities 
in  evaluating  and  approving  animal 
raising  claims  in  the  labeling  of  meat 
and  poultry  products. 
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1.  Should  FSIS  continue  to  approve 
label  claims  based  on  animal  raising 
standards  developed  by  private 
certifying  entities  and  by  companies 
themselves  if  FSIS  has  reviewed  the 
standards  and  determines  that  they 
would  not  render  a  claim  false  or 
misleading? 

2.  Should  FSIS  establish  any 
performance  criteria  or  standards  for 
private  certifying  entities?  Should  the 
Agency  require  that  private  certifying 
entities  be  reviewed  and  approved  bv 
AMS? 

3.  Should  FSIS  establish  minimum 
standards  that  companies  would  have  to 
achieve  to  qualify  to  use  certain  animal 
raising  claims? 

4.  For  those  animal  raising  claims  for 
which  AMS  has  adopted  standards, 
should  FSIS  adopt  the  AMS  standards 
as  the  minimum  standards? 

5.  Would  the  approach  outlined  in 
this  document  create  any  inequities  or 
create  any  problems  for  companies 
interested  in  using  animal  raising  claims 
on  the  labels  of  their  meat  or  poultry 
products? 

6.  What  other  approaches  should  FSIS 
consider  for  evaluating  and  approving 
animal  raising  claims? 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  the  public  and,  in  particular, 
minorities,  women,  and  persons  with 
disabilities,  are  aware  of  this  notice, 

FSIS  will  announce  it  on-line  through 
the  FSIS  Web  page  located  at  http:// 
www.fsis. usda.gov/ 
reguIations_&'_poIicies/ 
2008_Notices_lndex/index.asp. 

FSIS  also  will  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update, 
which  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  and  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service  consisting  of 
industry,  trade,  and  farm  groups, 
consumer  interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  who  have 
requested  to  be  included.  The  Update 
also  is  available  on  the  FSIS  Web  page. 
Through  Listserv  and  the  Web  page, 
FSIS  is  able  to  provide  information  to  a 
much  broader,  more  diverse  audience. 

In  addition,  FSIS  offers  an  e-mail 
subscription  service  which  provides 
automatic  and  customized  access  to 
selected  food  safety  news  and 


information.  This  service  is  available  at 
http:/ /vi'ww.f sis.  usda.gov/ 
newsjand_events/emaiI_subscription/. 

Options  range  from  recalls  to  export 
information  to  regulations,  directives 
and  notices.  Customers  can  add  or 
delete  subscriptions  themselves  and 
have  the  option  to  password  protect 
their  account. 

Done  at  Washington,  DC,  on;  October  7, 
2008. 

Alfred  V.  Almanza, 

Administrator. 

[FR  Doc.  E8-24191  Filed  10-7-08;  4:15  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  Inspection  Service 

[Docket  No.  FSIS  2008-0035] 

Sampling  and  Testing  Procedures  for 
Escherichia  coli  0157:H7  in  Beef 
Manufacturing  Trimmings 

agency:  Food  Safety  and  Inspection 
Service  (FSIS),  USDA. 

ACTION:  Notice  of  public -meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  it  will  hold  a  public  meeting  on 
October  14  and  15,  2008,  to  discuss 
sampling  and  testing  procedures  used 
by  FSIS  and  industry  for  Escherichia 
coli  [E.  coli)  Ol57:H7  in  beef 
manufacturing  trimmings  and  draft 
guidance  to  industry  concerning  this 
pathogen.  Copies  of  the  guidance 
materials  are  available  on  the  FSIS  Web 
site. 

DATES:  The  public  meeting  w'ill  be  held 
on  October  14  and  15,  2008. 

ADDRESSES:  The  public  meeting  will  be 
held  from  1  p.m.  to  4:30  p.m.  on 
October  14  and  from  8:30  a.m.  to  4  p.m. 
on  October  15  at:  L’Enfant  Plaza  Hotel, 
480  L’Enfant  Plaza,  SW.,  Washington, 

DC  20024,  (202)  484-1000.  FSIS  invites 
interested  persons,  to  submit  comments 
on  the  issues  addressed  at  the  public 
meeting.  FSIS  will  finalize  an  agenda  on 
or  before  the  meeting  date  and  will  post 
it  on  the  FSIS  Web  page  http:// 
www.fsis. usda.gov/ 

N ews? Meetings _&'_Events/.  The  official 
transcript  of  the  meeting  will  be 
available  for  viewing  by  the  public  in 
the  FSIS  Docket  Room  and  on  the  FSIS 
Web  site  http://www.fsis.usda.gov/ 
News?Meetings_ff_Events/  when  it 
becomes  available. 

Comments  may  be  submitted  by  either 
of  the  following  methods; 

Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  instructions  at  that  site  for 
submitting  comments. 


Mail,  including  floppy  disks  or  CD- 
ROMs,  and  hand-  or  courier-delivered 
items:  Send  to  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  FSIS  Docket 
Room,  1400  Independence  Avenue, 

SW.,  Room  2534,  Washington,  DC 
20250. 

All  submissions  received  must 
include  the  Agency  name  and  docket 
number  FSIS-2008-0035.  Documents 
referred  to  in  this  notice,  and  all 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room  at 
the  address  listed  above  between  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Comments  also  will  be  posted  on  the 
Agency’s  Web  site’at  http:// 
ww'w.fsis.  usda.gov/ 
regulations_&‘_policies/ 
2008_Notices_lndex/index.asp. 

Individuals  who  do  not  wish  FSIS  to 
post  their  personal  contact 
information — mailing  address,  e-mail 
address,  telephone  number — on  the 
Internet  may  leave  this  information  off 
of  their  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Pre¬ 
registration  for  this  meeting  is 
recommended.  To  pre-register,  go  to  the 
FSIS  Web  site  at  http:// 
www.fsis.usda.gov/News_6'_Events/ 
Reg_Ecoli_l  01 408/index.asp. 

For  additional  information,  please 
contact  Keith  Payne  by  telephone  at 
(202)  690-6522  or  by  e-mail  at 
keith.payne@fsis.usda.gov.  Persons 
requiring  a  sign  language  interpreter  or 
special  accommodations  should  contact 
Keith  Payne  as  soon  as  possible. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  presence  of  E.  coli  Ol57:H7  in 
raw  beef  products  continues  to  be  a 
concern  to  FSIS.  Based  on  E.  coli 
Ol57:H7  test  results  from  FSIS,  other 
Federal  and  State  entities,  and  industry, 
E.  coli  Ol57;H7  continues  to 
contaminate  finished  product.  Controls 
in  food  safety  systems,  including 
sanitary  dressing  procedures,  do  not 
consistently  prevent,  eliminate,  or 
reduce  E.  coli  Ol57:H7  to  an 
undetectable  level.  Therefore,  testing 
may  be  a  means  to  ensure  that 
contaminated  product  does  not  enter 
commerce.  The  meeting  will  focus  on 
sampling  and  testing  of  beef 
manufacturing  trimmings  for  E.  coli 
Ol57:H7. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

FSIS  will  discuss  the  issues 
associated  with  the  uniformity  and 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


60231 


consistency  ot  sampling  and  testing 
procedures  used  by  FSIS  and  industry 
for  E.  coli  Ol57:H7  in  beef 
manufacturing  trimmings  and  to  solicit 
comment  on  how  to  improve  uniformity 
and  consistency  in  such  sampling  and 
testing.  FSIS  will  also  discuss  the 
laboratory  enrichment  procedure  that  it 
began  using  in  January  2008  (73  FR 
53406;  September  16,  2008)  and  its 
likely  impact  on  sensitivity  for 
identifying  more  positives  in  beef. 

The  discussion  will  also  include  the 
draft  “Compliance  Guideline  for 
Sampling  Beef  Trimmings  for 
Escherichia  coli  Ol57;H7.”  It  can  be 
found  on  the  FSIS  Web  page  at: 
http ;//  WWW. f sis.  usda  .gov/ 
SignificantjGuidance/index.asp.  FSIS  is 
particularly  interested  in  discussing  the 
importance  of  distinguishing  the 
occasional  or  sporadic  positive  from  a 
series  of  positive  results  that  indicate  a 
systemic  cause  or  breakdown  of  the 
process  controls  (“high  event  days”). 
This  determination  is  important  for 
decisions  regarding  the  microbiological 
independence  of  production  lots  and 
the  disposition  of  product,  as  well  as  the 
necessary  feedback  loop  between 
slaughter  operations  and  further 
processing  operations  to  ensure 
implementation  of  effective  corrective 
and  preventive  actions. 

FSIS  will  also  discuss  the  draft 
guidance  on  the  use  of  labels  bearing  E. 
coli  Ol57:H7  testing  claims  (such  as 
statements  indicating  that  labeled 
product  has  been  sampled  under  an  N60 
procedure).  This  guidance  is  also 
available  on  the  FSIS  Web  page  at 
http :// www.fsis.usda  .gov! 
SignificantjGuidance/index.asp.  Such 
special  label  claims  would  be  voluntary, 
and  FSIS  must  approve  the  labels.  The 
draft  guidance  provides  information  to 
establishments  concerning  the 
conditions  they  must  meet  to  be  able  to 
use  such  claims  on  their  raw  beef 
products.  Importantly,  the  use  of  such 
label  claims  could  provide  the  further 
processor  with  greater  assurance 
regarding  prior  controls  for  E.  coli 
Ol57:H7  than  certificates  of  analysis 
(COAs)  currently  provide.  Many  small 
and  very  small  establishments  have 
indicated  that  they  have  difficulty 
receiving  COAs  either  from  the 
distributor  or  supplier  establishment. 

In  addition,  presentations  will  be 
given  on  the  training  used  by  FSIS 
concerning  proper  sampling  procedures 
for  E.  coli  Ol57:H7  and  the  training 
developed  by  industry  on  N60  sampling 
procedures.  FSIS  also  anticipates  that 
the  meeting  will  help  identify  issues  of 
concern  about  pathogens  other  than  E. 
coli  Ol57:H7,  including  Listeria 
monocytogenes  and  Salmonella. 


Additional  Public  Notihcation 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice,  FSIS  will  announce  it  on- 
line  through  the  FSIS  Web  page  located 
at  http://www.fsis.usda.gov/regulations/ 
2008_Notices_Index/. 

FSIS  also  will  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update, 
which  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  and  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Listserv,  a  free 
electronic  mail  subscription  service  for 
industry,  trade  groups,  consumer 
interest  groups,  health  professionals  and 
other  individuals  who  have  asked  to  be 
included.  The  Update  is  also  available 
on  the  FSIS  Web  page.  Through  the 
Listserv  and  the  Web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader  and  more  diverse  audience.  In 
addition,  FSIS  offers  an  e  mail 
subscription  service  which  provides 
automatic  and  customized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
http://www.fsis.usda.gov/ 
newsjan  djeven  ts/emailjsubscri ption  /. 
Options  range  from  recalls  to  export 
information  to  regulations,  directives 
and  notices.  Customers  can  add  or 
delete  subscriptions  themselves,  and 
have  the  option  to  password  protect 
their  accounts. 

Done  at  Washington,  DC  on:  October  7, 
2008. 

Alfred  V.  Almanza, 

Administrator. 

(FR  Doc.  E8-24216  Filed  10-7-08;  4:15  pm] 
BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Conejos  Peak  Ranger  District,  Rio 
Grande  National  Forest;  Colorado;  Rio 
de  los  Pinos  Vegetation  Management 
Project 

agency:  Forest  Service,  Rio  Grande 
National  Forest,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  project  analyzes  salvage 
harvesting  of  spruce  beetle  killed  and 
infested  trees  on  timber  production 
areas  in  the  Rio  de  los  Pinos  watershed. 


This  project  will  provide  an  opportunity 
to  improve  and  relocate  the  Los  Pinos 
Trailhead  (Trail  #736).  This  area  was 
analyzed  under  the  County  Line 
Vegetation  Management  Project  in  June 
2005,  however  changing  forest 
conditions  have  warranted  further 
analysis.  An  EA  was  initiated  in  2007, 
and  comments  received  during  scoping 
and  controversy  surrounding  similar 
projects  on  the  Rio  Grande  National 
Forest  indicate  that  an  environmental 
impact  statement  (EIS)  should  be 
prepared. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  30 
days  from  the  date  of  this  notice.  The 
draft  environmental  impact  statement  is 
expected  December  12,  2008  and  the 
final  environmental  impact  statement  is 
expected  February  2,  2009. 

ADDRESSES:  Send  written  comments  to 
Mr.  Jack  Lewis,  Team  Leader,  Rio 
Grande  National  Forest,  Conejos  Peak 
Ranger  District,  15571  CR  T.5,  Lajara, 

CO  81140.  Electronic  mail  (e-mail  with 
subject,  Rio  de  los  Pinos  comments) 
may  be  sent  to  comments-rocky- 
mountain.rio-grande-conejos- 
peak@fs.fed. us  and  a  FAX  may  be  sent 
to  (719)  274-6301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Same  as  above. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  of  this  action  is  to 
implement  the  Rio  Grande  National 
Forest’s  Forest  Plan  by  making  live  and 
dead  timber  available  to  the  timber 
industry  as  part  of  the  Rio  Grande 
National  Forest’s  timber  sale  program. 

This  proposal  has  been  initiated 
because  existing  conditions  vary  from 
the  Desired  Conditions  defined  in  Forest 
Plan  MAP  5.13.  This  disparity  indicates 
a  need  for  improved  forest  stand 
conditions,  reforestation  of  areas 
severely  impacted  by  spruce  beetle, 
reducing  long-term  fuel  buildup  in  areas 
severely  impacted  by  spruce  beetle, 
salvage  of  dead  trees  before  they  lose 
their  economic  value,  and  provision  of 
wood  products  to  benefit  the  local  and 
regional  economy. 

When  seeking  to  reduce  the  standing 
dead  fuel  component,  the  goal  is  to 
reduce  the  duration  and  intensity  of  a 
potential  wildland  fire,  thus  influencing 
the  severity  of  its  impact.  Standing  dead 
fuel  is  expected  to  become  heavy  down 
fuel  within  20-50  years. 

Proposed  Action 

The  Rio  Grande  National  Forest 
proposes  to  salvage  Engelmann  spruce 
trees  that  have  been  killed  by,  or  are 
infested  with,  spruce  beetle. 
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Additionally,  we  propose  to  perform  V4 
to  5  acre  patch  cuts  across  the  salvage 
units  to  enhance  visual  resources,  and 
to  regenerate  areas  heavily  impacted  by 
the  spruce  beetle  by  planting 
Engelmann  spruce  seedlings  within  the 
Rio  de  los  Pinos  Analysis  Area.  The 
proposed  treatments  would  contribute 
toward  providing  a  sustained  yield  of 
forest  products  from  the  Rio  Grande 
National  Forest  and  would  ensure 
meeting  or  moving  toward  Forest  Plan 
Desired  Conditions  for  Management 
Area  Prescriptions  (MAP)  5.13.  This 
proposed  action  would  begin  in  2009- 
2010. 

Salvage  harvesting  of  Engelmann 
spruce  would  occur  on  approximately 
607  to  878  acres.  Anywhere  from  38  to 
60  trees  per  acre  8"  DBH  and  above  will 
remain  in  the  salvage  units  for  scenic 
resources.  Patch  cuts  would  occur  on 
approximately  60  acres,  harvesting  both 
Engelmann  spruce  and  Subalpine  fir. 
Ground-based  logging  systems  would  be 
utilized  on  the  entire  area,  yielding  8- 
13.1  MMBF  (16,000-26,200  ccf)  timber 
volume.  After  harvest,  reforestation 
would  occur  on  approx.  200  acres  of 
non-stocked  and  under-stocked  areas. 

The  exact  planting  area  would  depend 
how  well  existing  natural  regeneration 
meets  Forest  Plan  stocking 
requirements. 

Under  this  proposal,  trees  8  inches 
DBH  and  larger  would  be  considered  for 
harvest.  With  the  exception  of  the  patch 
cuts,  all  live  non-beetle  infested  trees 
not  interfering  with  operations  would  be . 
left.  Rehabilitation  of  areas  experiencing 
heavy  spruce  mprtality  would  occur 
through  natural  and  artificial 
regeneration. 

Most  of  the  treatment  areas  are 
accessible  using  the  existing 
transportation  system.  Some  road 
reconstruction,  maintenance,  and 
reopening  one  or  more  old  unclassified 
roads  would  be  required.  Upon  project 
completion,  all  classified  roads  that 
were  closed  to  motor  vehicle  travel  prior 
to  the  project  would  remain  closed. 
Classified  roads  that  are  presently 
closed  and  old  roads  that  would  be 
reconstructed  for  log  haul  would  be 
rehabilitated  by  subsoiling  and  seeding 
according  to  Project  Design  Criteria  to 
reduce  resource  impacts  and  to  put  the 
road  templates  back  into  resource 
production. 

Actions  proposed  in  this  EIS  will 
provide  an  opportunity  to  relocate  and 
improve  the  Los  Pinos  trailhead  (Trail 
736)  which  currently  has  little  parking 
space  and  is  only  accessible  by  high 
clearance  vehicles. 


Responsible  Official 

Roberto  Martinez,  District  Ranger, 
Conejos  Peak  Ranger  District,  15571 
County  Road  T.5,  La  Jara,  CO  81140. 

Nature  of  pecision  To  Be  Made 

The  EIS  discloses  the  environmental 
consequences  of  implementing  the 
proposed  action  and  alternatives  to  that 
action.  A  separate  Decision  Notice  (DN), 
signed  by  the  Responsible  Official,  will 
explain  the  management  and 
environmental  reasons  for  choosing  the 
selected  alternative;  discuss  the 
rationale  for  rejecting  other  alternatives; 
and  disclose  how  the  decision  responds 
to  the  relevant  issues. 

The  decision  for  the  responsible 
officials  to  make  in  the  DN  is  whether 
or  not  to  implement  some  level  of 
timber  sale  harvest  and  other  activities 
described  on  all,  part,  or  none  of  the 
Analysis  Area  given  considerations  of 
multiple-use  goals  and  objectives.  If  the 
decision  is  made  to  authorize  some  level 
of  harvest,  the  management  framework 
will  be  described  (including  Standards 
and  monitoring)  to  ensure  that  Desired 
Condition  objectives  are  met  or  that 
movement  occurs  toward  those 
objectives  in  an  acceptable  timeframe. 

Scoping  Process 

The  Rio  Grande  National  Forest 
invited  public  comment  and 
participation  regarding  this  project 
through  the  Schedule  of  Proposed 
Actions  (SOP A),  public  notice  in  the 
Valley  Courier  (October  9,  2008) — the 
newspaper  of  record,  and  a  scoping 
letter  sent  to  potentially  concerned 
public,  tribal  governments.  State  and 
other  Federal  agencies  (October  9, 

2008).  Comments  received  in  these 
previous  scoping  efforts  will  be  retained 
and  considered  in  this  EIS. 

An  additional  comment  period  will  be 
provided  during  scoping  for  this  EIS  in 
the  form  of  this  notice  in  the  Federal 
Register,  the  Schedule  of  Proposed 
Actions  (SOPA),  public  notice  in  the 
Valley  Courier — the  newspaper  of 
record,  and  letters  sent  to  potentially 
concerned  public,  tribal  governments. 
State  and  other  Federal  agencies. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  The  Forest  Service 
invites  written  comments  on  the 
proposed  action,  including  any  issues  to 
consider,  as  well  as  any  concerns 
relevant  to  the  analysis.  In  order  to  be 
most  useful,  scoping  comments  should 
be  received  within  30  days  of 
publication  of  this  Notice  of  Intent. 
Comments  received  in  response  to  this 


notice,  including  names  and  addresses 
of  those  who  comment,  will  be 
considered  part  of  the  public  record  on 
this  Proposed  Action  and  will  be 
available  for  public  inspection.  If  you 
wish  to  withhold  your  name  or  street 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA),  you  must  state 
this  prominently  at  the  beginning  of 
your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law,  but  persons  requesting  such 
confidentiality  should  be  aware  that 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency’s  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  part  215. 

Comments  and  FS  responses  will  be 
addressed  and  contained  in  the  Final 
EIS. 

Eariy  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
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of  Angoon  v.  Model,  803  F.2d  1016, 

1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  hy  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

Authority:  40  CFR  1501.7  and  1508.22,  36 
CFR  220.5(b)  and  Forest  Service  Handbook 
1909.15,  Section  21. 

Dated;  October  1,  2008. 

Roberto  Martinez, 

District  Ranger/Field  Office  Manager. 

[FR  Doc.  E8-24112  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Kaibab  National  Forest;  AZ;  Uranium 
Exploratory  Drilling  Project 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  to  consider  and  disclose 
the  effects  of  proposed  exploratory 
drilling  for  uranium  on  National  Forest 
System  (NFS)  land.  The  proposed 
exploratory  drilling  project  would  occur 
on  mining  claims  held  by  VANE 
Minerals,  Inc.  and  Uranium  One  (with 
all  exploratory  drilling  to  be  completed 
by  VANE  Minerals,  Inc.)  in  the  Tusayan 
Ranger  District,  Kaibab  National  Forest 


within  Townships  27,  28,  29  and  30 
North,  Ranges  2,  3,  4  and  5  East,  Gila 
and  Salt  River  Meridian,  Coconino 
County,  Arizona.  Exploration  is 
proposed  by  VANE  Minerals,  Inc.  to 
determine  whether  uranium  deposits 
exist  on  these  mining  claims.  A  total  of 
25  drill  sites  are  planned  by  VANE 
Minerals,  Inc.  Shallow  drill  holes  would 
be  drilled  to  determine  whether  or  not 
“breccia  pipes”  occur  at  the  site.  Breccia 
pipes  are  the  geologic  formations  found 
in  the  Colorado  Plateau  region  that  can 
contain  uranium  minerals.  Deep  drill 
holes  would  be  drilled  to  confirm  the 
presence  and  extent  of  the  breccia  pipes 
and  to  gather  additional  information 
regarding  the  uranium  concentrations 
found  in  these  pipes.  This  EIS  will 
include  analyses  and  will  disclose  the 
potential  environmental  effects  for 
future  exploratory  uranium  drilling  and 
accompanying  ground-disturbing 
activities  at  the  seven  sites  that  were 
part  of  the  VANE  project  challenged  in 
Center  for  Biological  Diversity  v.  Stahn, 
Civ.  No.  08-803 1-PCT-MHM  (D.  Ariz.). 
DATES:  Comments  on  this  proposal  must 
be  received  by  the  Kaibab  National 
Forest  (Forest)  within  30  days  following 
the  publication  of  this  notice  in  the 
Federal  Register.  The  Draft  EIS  (DEIS) 
for  the  VANE  Minerals  Uranium 
Exploratory  Drilling  Project  (Project)  is 
expected  to  be  available  for  public 
review  in  March  2009.  At  that  time,  the 
Environmental  Protection  Agency  will 
publish  a  Notice  of  Availability  (NOA) 
of  the  DEIS  in  the  Federal  Register.  The 
NOA  will  begin  a  period  of  public 
review  that  will  extend  45  days  from  the 
date  of  publication  of  the  NOA  in  the 
Federal  Register.  The  Final  EIS  (EEIS) 
and  a  Record  of  Decision  (ROD)  are 
scheduled  to  be  completed  in  December 
2009. 

ADDRESSES:  Written  comments  on  this 
notice  may  be  mailed  or  hand-delivered 
to  Kaibab  National  Forest,  Attn:  VANE 
Minerals  Uranium  Exploratory  Drilling 
Project,  800  S.  6th  St.,  Williams,  AZ 
86046.  Comments  may.  also  be 
submitted  by  facsimile  to  (928)  635- 
8208  and  by  electronic  mail  (e-mail)  to 
commen  ts-south  western- 
kaibab@fs.fed.us.  E-mail  and  facsimile 
comments  must  include  the  words 
“VANE  Minerals  Uranium  Exploratory 
Drilling  Project.” 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  VANE 
Minerals  Uranium  Exploratory  Drilling 
Project  (Project),  please  contact  Tom 
Mutz,  Lands  and  Minerals  Staff  Officer, 
in  writing  at  Williams  and  Tusayan 
Ranger  Districts,  742  S.  Clover  Rd., 
Williams  AZ  86046  or  by  telephone  at 
(928)  635-5600.  Questions  regarding  the 


Forest  Service  NEPA  process  may  be 
directed  to  Alvin  Brown,  Forest  NEPA 
Coordinator,  at  800  S.  6th  St.,  Williams, 
AZ  86046  and  telephone  (928)  635- 
8200. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  notice  is 
included  to  belp  reviewers  determine  if 
they  are  interested  in  or  potentially 
affected  by  the  proposed  action. 

Purpose  and  Need  for  Action 

In  2006,  VANE  Minerals,  Inc. 
submitted  a  Plan  of  Operations  to  the 
Forest  Service  to  drill  exploration  holes 
for  uranium  at  a  total  of  (10)  sites  within 
the  Tusayan  Ranger  District,  Kaibab 
National  Forest.  A  categorical  exclusion 
from  documentation  under  the  National 
Environmental  Protection  Act  (NEPA) 
was  completed  in  December  2007,  and 
the  Forest  Service  approved  VANE 
Minerals,  Inc.’s  plan  to  drill  on  seven  (7) 
of  the  ten  (10)  sites,  in  areas  accessible 
by  Forest  Service  roads.  Exploratory 
drill  operations  began  in  March  2008, 
and  one  site  was  completed. 

A  lawsuit  was  filed  against  the 
agency’s  use  of  a  categorical  exclusion 
and  a  Preliminary  Injunction  (PI)  was 
ordered  on  further  uranium  exploratory 
drilling.  The  original  agency  decision 
has  been  withdrawn  and  an 
environmental  impact  statement  will  be 
completed  on  the  balance  of  the  original 
ten  (10)  sites  (one  site  had  exploratory 
drilling  on  it  and  was  rehabilitated 
before  the  PI  was  instituted  by  the 
court),  plus  additional  proposed  sites 
VANE  Minerals,  Inc.  submitted  to  the 
Forest  Service  in  2007. 

The  agency’s  purpose  is  to  analyze  the 
proposals  from  VANE  Minerals,  Inc.  and 
any  reasonable  alternatives,  including 
any  mitigation  measures  to  protect  the 
surface  resources  in  the  areas  of 
exploratory  drilling  in  order  to  approve 
a  plan  of  operations  for  exploration.  The 
agency's  need  for  action  is  based  on 
statutes  and  policy  that  govern  mining 
on  NFS  land. 

Most  NFS  land  is  subject  to  the 
location  of  certain  minerals  under  the 
Mining  Law  of  1872,  as  amended  (30 
U.S.C.  21-54,  et  seq.),  and  the  directives 
in  Forest  Service  Manual  2800. 
Prospecting,  locating  and  developing 
the  mineral  resources  on  NFS  land  are 
also  subject  to  other  rules  and 
regulations.  These  include,  but  are  not 
limited  to,  the  1897  Organic 
Administration  Act,  the  1960  Multiple- 
Use  Sustained-Yield  Act,  the  1970 
Mining  and  Minerals  Policy  Act,  and 
Regulations  at  Title  36,  Code  of  Federal 
Regulations,  part  228A  which  sets  forth 
rules  and  procedures  governing  the  use 
of  NFS  lands  in  conjunction  with 
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operations  authorized  by  general  mining 
laws. 

Proposed  Action 

The  Forest  Service  proposes  to 
authorize  VANE  Minerals,  Inc.  to 
perform  exploratory  drilling  at  the  25 
drill  sites  proposed.  This  Proposed 
Action  would  constitute  exploratory 
drilling  only.  No  mining  extraction  or 
transporting  of  uranium  minerals  for 
processing  would  be  contemplated  or 
permitted  by  this  proposal. 

Public  Involvement 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  The  Forest  received 
several  comments  during  the  categorical 
exclusion  analysis  in  2007  which  will 
be  considered  in  this  analysis.  The 
Forest  Service  encourages  the  public  to 
express  issues,  concerns,  and 
suggestions  they  may  have  about  this 
proposed  action.  Comments  should  be 
directly  related  to  issues  associated  with 
the  proposed  action,  rather  than  general 
advocacy  of  or  opposition  to  the  project, 
to  best  assist  us  in  the  NEPA  analysis. 
Although  comments  are  welcome  at  any 
time  during  this  NEPA  analysis,  they 
will  be  most  useful  to  us  if  they  are 
received  within  30  days  following  the 
publication  of  this  notice. 

Responsible  Official 

The  Forest  Supervisor  for  the  Kaibab 
National  Forest  of  the  Southwestern 
Region  of  the  USDA  Forest  Service  is 
the  Responsible  Official. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  what  plan 
of  operations  to  approve  for  exploration, 
including  any  requirements  for  surface 
resource  protection.  VANE  Minerals, 

Inc.  has  a  statutory  right  to  explore  for 
locatable  minerals  under  the  1872 
Mining  Law. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Forest  Service 
believes,  at  this  early  state,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 


environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after  the 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
cormnents  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21). 

Dated:  October  2,  2008. 

Michael  P.  Williams, 

Forest  Supervisor. 

[FR  Doc.  E8-23993  Filed  10-9-08;  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Meeting;  Federal  Lands 
Recreation  Enhancement  Act  (Title  VIII, 
Pub.  L.  108-447) 

AGENCY:  Black  Hills  National  Forest, 
Rocky  Mountain  Region. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Black  Hills  National 
Forest  Advisory  Board,  acting  in  its 
capacity  as  the  Black  Hills  National 
Forest  Recreation  Resource  Advisory 
Committee  (RRAC),  will  meet  in  Rapid 
City,  SD.  The  purpose  of  the  meeting  is 
for  the  Committee  to  consider 
recommending  special  recreation  permit 
fees  to  use  the  Black  Hills  National 
Forest’s  designated,  motorized,  off- 
highway  vehicle  trail  system.  Fees 
would  include  a  $20.00  weekly  permit, 
a  $40.00  annual  permit,  and  a  $100.00 
commercial  vehicle  annual  permit.  The 
fees  would  be  established  pursuant  to 
Public  Law  108-447  (H.R.  48  118), 
September  8,  2004,  Consolidated 
Appropriations  Act,  2005,  Title  Vill- 
Federal  Lands  Recreatior>  Enhancement 
Act,  Section  803  Recreation  Fee 
Authority,  (h)  Special  Recreation  Permit 
Fee. 

DATES:  The  rneeting(s)  will  tentatively 
be  held  October  15  from  1  p.m.  to  5  p.m. 
This  meeting  will  only  be  held  if  a 
quorum  of  the  Committee  is  present. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Rushmore  Plaza  Civic  Center; 
LaCroix  Hall,  in  Rapid  City,  South 
Dakota.  Details  will  be  published  prior 
to  the  meeting  on  the  Black  Hills 
National  Forest  Web  site  at  http:// 
wTAiv.fs.fed.us/r2/bIackhiIIs,  and  in  the 
news  media.  Send  written  comments  to 
Craig  Bobzien,  Designated  Federal 
Official,  1019  N.  5th  St.,  Custer,  SD, 
57730  or  e-mail  twillems@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Willems,  Black  Hills  National  Forest 
Travel  Planner  at  605-673-9217  or 
twillems@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  There 
will  be  time  on  the  agenda  for  timed 
verbal  comments  (at  the  discretion  of 
the  Chair)  and  the  Chair  may  ask  for 
comments  from  the  public  at  any  time 
during  the  meeting.  People  wishing  to 
speak  at  the  meeting  are  asked  to  sign 
in  at  the  door  with  a  name  and  contact 
information.  Public  comments  will  be 
taken  based  first-come,  first-served.  The 
public  may  provide  written  comments 
to  the  Committee  staff.  Check  for  the 
status  of  the  meeting,  the  final  agenda, 
and  a  special  recreation  permit  fee 
proposal  at:  http://wwwfs.fed.us/r2/ 
blackhills.  The  Recreation  RAC  is 
authorized  by  the  Federal  Land 
Recreation  Enhancement  Act,  which 
was  signed  into  law  by  President  Bush 
in  December  2004. 
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Dated:  September  25,  2008. 

Craig  Bobzien, 

Forest  Supervisor,  Black  Hills  National  Forest, 
DFO,  Black  Hills  National  Forest  Becreation 
Besource  Advisory  Committee. 

[FR  Doc.  E8-23994  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  New  Fee  Site;  Federai  Lands 
Recreation  Enhancement  Act  (Title  VIII, 
Pub.  L.  108-447) 

AGENCY:  Chattahoochee-Oconee 
National  Forests,  USDA  Forest  Service. 
ACTION:  Notice  of  New  Fee  Site. 

SUMMARY:  The  Chattahoochee-Oconee 
National  Forests  is  planning  to  charge  a 
$5  per  site  per  night  fee  for  overnight 
camping  at  Hickey  Gap  Campground. 

The  fees  listed  are  only  proposed  and 
will  he  determined  upon  further 
analysis  and  public  comment.  This 
campground  has  five  campsites  and  has 
been  available  for  camping  use  prior  to 
this  date.  Campgrounds  on  the 
Chattahoochee-Oconee  National  Forests 
have  shown  that  people  appreciate  and 
enjoy  the  availability  of  outdoor 
camping  facilities.  Funds  from  the 
campground  will  be  used  for  the 
continued  operation  and  maintenance  of 
Hickey  Gap  Campground. 

DATES:  Hickey  Gap  Campground  will 
start  charging  fees  in  March,  2009. 
ADDRESSES:  Forest  Supervisor, 
Chattahoochee-Oconee  National  Forests, 
1755  Cleveland  Highway,  Gainesville, 
GA  30501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  McKenzie,  Public  Affairs  Officer, 
770-297-3061. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Recreation  Lands  Enhancement 
Act  (Title  VII,  Pub.  L.  108—447)  directed 
the  Secretary  of  Agriculture  to  publish 
a  six  month  advance  notice  in  the 
Federal  Register  whenever  new 
recreation  fee  areas  are  established.  This 
new  fee  will  be  reviewed  by  a 
Recreation  Resource  Advisory 
Committee  prior  to  a  final  decision  and 
implementation. 

The  Chattahoochee-Oconee  National 
Forests  currently  has  thirty-five  other 
campgrounds.  These  campgrounds  have 
a  total  of  675  campsites;  23 
campgrounds  are  operated  by 
concessionaires.  A  business  analysis  of 
Hickey  Gap  Gampground  has  shown 
that  people  desire  having  this  sort  of 
recreation  experience  on  the 
Ghattahoochee-Oconee  National  Forests. 
A  market  analysis  indicates  that  the  $5 


per  site  per  night  fee  is  both  reasonable  « 
and  acceptable  for  this  sort  of  unique 
recreation  experience. 

Dated:  October  6,  2008. 

Paul  L.  Bradley, 

Acting  Forest  Supervisor,  Chattahoochee- 
Oconee  National  Forests. 

[FR  Doc.  E8-24131  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

agency:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Willamette  National 
Forest  is  seeking  nominees  for  six 
positions  on  the  Opal  Creek  Advisory 
Council.  The  Council  was  originally 
established  in  June  2000  with  13 
members.  About  half  of  the  current 
members  will  remain  on  the  Council  to 
provide  continuity  for  new  members. 

The  Advisory  Council  makes 
recommendations  to  the  Detroit  District 
Ranger  on  matters  relating  to  the 
management  of  the  Opal  Creek  Scenic 
Recreation  Area  (SRA). 

The  Advisory  Council  is  composed  of 
a  diverse  group  of  citizens,  which 
allows  for  sharing  of  technical 
knowledge  and  personal  experience. 
Members  represent  interests  including, 
but  not  limited  to;  Timber  industry; 
environmental  organizations;  mining 
industry;  SRA  land  in-holders  within 
the  Opal  Creek  Wilderness  and  SRA; 
economic  development  interests;  and 
Indian  tribes.  Other  members  serving  on 
the  Council  as  required  by  the  Act 
represent  Marion  County,  communities 
within  a  25  mile  radius  of  the  SRA, 

State  of  Oregon,  and  City  of  Salem. 

Positions  to  be  filled  are  from  timber 
industry,  SRA  in-holders, 
environmental  organizations,  mining 
industry  and  two  at-large  members. 
Examples  of  “at-large”  members  who 
may  be  interested  in  serving  on  this 
Council  include  recreation  interests, 
adjacent  landowner,  educators  and 
researchers. 

Nominees  must  be  United  States 
citizens,  at  least  18  years  old. 

Willamette  officials  will  recommend 
nominees’  appointments  to  the 
Secretary  of  Agriculture  based  on 
criteria  which  includes  long-time 
familiarity  with  the  Opal  Creek  SRA, 
knowledge  and  understanding  of  other 
cultures,  ability  to  actively  participate 
in  diverse  team  settings,  and  respect  and 
credibility  in  local  communities. 


Nominations  are  due  November  12, 
2008.  People  interested  in  more 
information  or  a  nomination  packet 
should  contact  the  Detroit  Ranger 
District  at  503-854-3366.  The 
nomination  packet  can  also  be 
downloaded  from  the  Opal  Creek 
Advisory  Council  section  of  the 
Willamette  National  Forest  Web  site: 
http://www.fs.fed.us/r6/willamette/ 
manage /opalcreek/ advisory 
council.html. 

Dated:  October  6,  2008. 

Dallas  Emch, 

Forest  Supervisor. 

[FR  Doc.  E8-24132  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Meeting  of  the  Agricultural 
Air  Quality  Task  Force 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Agricultural  Air  Quality 
Task  Force  (AAQTF)  will  meet  to 
continue  discussions  on  air  quality 
issues  relating  to  agriculture. 

DATES:  The  meeting  will  convene  on 
Thursday,  November  6,  2008,  from  9 
a.m.  to  4:30  p.m.,  and  Friday,  November 
7,  2008,  from  9  a.m.  to  4:30  p.m.  A 
public  comment  period  will  be  held  on 
November  6,  2008,  at  3:15  p.m. 
Individuals  making  oral  presentations 
should  register  in  person  at  the  meeting 
site  and  must  bring  50  copies  of 
materials  they  would  like  to  distribute. 
Written  materials  for  AAQTF’s 
consideration  prior  to  the  meeting  must 
be  received  by  Michele  Laur  (address 
given  below)  no  later  than  October  24, 
2008. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel  located  at  300 
Army  Navy  Drive,  Arlington,  Virginia, 
22202-2891;  Tel:  (703)  416-4100;  Fax: 
(703) 416-4126. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Questions  and  comments  should  be 
directed  to  Michele  Laur,  Designated 
Federal  Officer.  Ms.  Laur  may  be 
contacted  at  USDA  NRCS,  1400 
Independence  Avenue,  SW.,  Room 
6165-S,  Washington,  DC  20250; 
telephone:  (202)  720-1858:  e-mail: 
michele.lauT@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  concerning 
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the  AAQTF,  may  be  found  on  the  World 
Wide  Web  at:  http:// 
www.airquality.nrcs.usda.gov/AAQTF/. 
Draft  Agenda  of  the  November  2008 
Meeting  of  the  AAQTF*: 

Thursday,  November  6,  2008 

A.  Welcome  to  Washington,  DC. 

B.  Discussion  of  the  Task  Force  Role 
and  Responsibilities. 

C.  Discussion  of  Climate  Change  and 
Renewable  Fuels  Issues. 

Friday,  November  7,  2008 

D.  Discussion  of  Subcommittee 
Activities. 

E.  USDA  Agency  Reports. 

F.  Next  Meeting,  Time  and  Place. 

(Time  is  reserved  on  November  6, 

2008,  to  receive  public  comment. 
Individual  presentations  will  be  limited 
to  5  minutes). 

*  Please  note  that  the  timing  of  events 
in  the  agenda  is  subject  to  change  to 
accommodate  changing  schedules  of 
expected  speakers. 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  give  oral  presentations 
during  the  meeting.  Those  persons 
wishing  to  make  oral  presentations 
should  register  in  person  at  the  meeting 
site.  Those  wishing  to  distribute  written 
materials  at  the  meeting  (in  conjunction 
with  spoken  comments)  must  bring  50 
copies  of  the  materials.  Written 
materials  for  distribution  to  AAQTF 
members  prior  to  the  meeting  must  be 
received  by  Ms.  Laur  no  later  than 
October  24,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  please  contact 
Ms.  Laur.  USDA  prohibits 
discrimination  in  its  programs  and 
activities  on  the  basis  of  race,  color, 
national  origin,  gender,  religion,  age, 
sexual  orientation,  or  disability. 
Additionally,  discrimination  on  the 
basis  of  political  beliefs  and  marital  or 
family  status  also  is  prohibited  by 
statutes  enforced  by  USDA  (not  all 
prohibited  bases  apply  to  all  programs). 
Persons  with  disabilities  who  require 
alternate  means  for  communication  of 
program  information  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
USDA’s  Target  Center  at  (202)  720—2000 
(voice  and  TDD).  USDA  is  an  equal 
opportunity  provider  and  employer. 


,  Signed  in  Washington,  DC  on  October  1, 
2008. 

Arlen  L.  Lancaster, 

Chief. 

[FR  Doc.  E8-24184  Filed  10-9-08;  8:45  am) 
BILLING  CODE  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Correction  of  Notice  of  Additions  & 
Deletion 

In  the  notice  appearing  on  page 
57590,  FR  Doc  E8-23317,  Procurement 
List  Additions  &  Deletions,  on  October 
3,  2008,  the  Committee  published  the 
following  product  and  NSN  (Bag,  Sand, 
Polypropylene,  26"  x  14",  8105-01—467- 
0402). 

This  notice  corrects  the  size  for  the 
above  mentioned  product  and  NSN  to 
Bag,  Sand,  Polypropylene,  20"  x  14", 
8105-01-467-0402. 

Barry  S.  Lineback, 

Acting  Director,  Program  Operations. 

[FR  Doc.  E8-24147  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  Must  be  Received  on  or 
Before:  November  9,  2008. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259.  ' 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barry  S.  Lineback, 
Telephone:  (703)  603-7740,  Fax:  (703) 
603A)655,  or  e-mail 
CMTEFedReg@AbilityOne.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 


Additions 

If  the  Committee  approves  the 
proposed  additions,  tbe  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  and  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  wbo  are 
blind  or  have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  product(s). and/or  service(s) 
to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

United  States  Coast  Guard  Flags 

NSN:  8345-00-242-0272 
NSN:  8345-01-087-4594 
NSN:  8345-01-087-4595 
NSN;  8345-01-168-1146 
NPA:  Goodwill  Industries  of  South  Florida, 
Inc.,  Miami,  FL 

Contracting  Activity:  U.S.  COAST  GUARD, 
ELC 

Coverage:  C-list  for  the  requirement  of  the 
U.S.  Coast  Guard 
Laminated  Wiper,  Biodegradable 
NSN:  7920-00-NIB-0439 
NPA:  East  Texas  Lighthouse  for  the  Blind, 
Tyler,  TX 

Contracting  Activity:  FEDERAL 

ACQUISITION  SERVICE,  GSA/FAS 
SOUTHWEST  SUPPLY  CENTER 
(QSDAC) 

Coverage:  B-list  for  the  broad  government 
requirement  as  aggregated  by  the  General 
Services  Administration. 
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Bag,  Sand,  Polypropylene,  26"  x  14",  Green 

NSN:  8105-00-142-9345. 

NPA:  Southeast  Vocational  Alliance,  Inc., 
Houston,  TX. 

Contracting  Activity:  DEFENSE  LOGISTICS 
AGENCY,  DEFENSE  SUPPLY  CENTER 
PHILADELPHIA. 

Coverage:  C-list  for  the  remaining  50%  of  the 
Defense  Supply  Center  Philadelphia 
requirement. 

Services 

Service  Type/Location:  Base  Supply  Center, 
NAWS  China  Lake,  1  Administration 
Circle,  China  Lake,  CA. 

NPA:  The  Lighthouse  for  the  Blind,  Inc. 
(Seattle  Lighthouse),  Seattle,  WA 

Contracting  Activity:  DEPT  OF  THE  NAVY, 
FISC  SAN  DIEGO. 

Service  Type/Location:  Custodial  Services, 
Depot  Maintenance  Activity  Group, 
Robins  AFB,  GA. 

NPA:  Good  Vocations,  Inc.,  Macon,  GA. 

Contracting  Activity:  DEPT  OF  THE  AIR 
FORCE,  FA8501  WR  ALC  PKO. 

Service  Type/Location:  Laundry  Services, 
FEMA — NETC,  16825  South  Seton 
Avenue,  Emmitsburg,  MD. 

NPA:  Jeanne  Bussard  Center,  Inc.,  Frederick, 
MD. 

Contracting  Activity:  FEDERAL 
EMERGENCY  MANAGEMENT 
AGENCY,  NETC  ACQUISITION 
SECTION. 

Barry  S.  Lineback, 

Acting  Director,  Program  Operations. 

[FR  Doc.  E8-24148  Filed  10-9-08;  8:45  am] 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  T-4-2008] 

Foreign-Trade  Zone  267-Fargo,  ND; 
Application  for  Temporary/Interim 
Manufacturing  Authority;  CNH 
America,  LLC  (Construction 
Equipment) 

An  application  has  been  submitted  to 
the  Executive  Secretary  of  the  Foreign 
Trade  Zones  Board  (the  Board)  by  the 
Fargo  Municipal  Airport  Authority, 
grantee  of  FTZ  267,  requesting 
temporary/interim  manufacturing  (T/ 
IM)  authority  within  FTZ  267  at  the 
CNH  America,  LLC  (CNH)  construction 
equipment  manufacturing  facility 
located  in  Fargo,  North  Dakota.  The 
application  was  filed  on  September  30, 
2008. 

The  CNH  facilities  (about  800 
employees)  consist  of  a  manufacturing 
plant  located  at  3401  1st  Avenue  N.  and 
a  warehouse  located  at  3000  Avenue  N., 
within  the  Midtown  Industrial  Complex 
(FTZ  267-Site  2).  Under  T/IM 
procedures,  CNH  could  produce  up  to 
4,000  wheel  loaders  annually  (HTSUS 


8429.51).  Foreign-sourced  components 
(representing  about  30%  of  material 
value)  that  would  be  used  in  production 
include;  Vehicle  glass  (HTSUS  7007.11), 
motor  controls  (8537.10),  switches 
(8536.50),  and  transmissions  (8483.40). 
T/IM  authority  could  be  granted  for  a 
period  of  up  to  two  years.  CNH  has  also 
submitted  a  request  for  permanent  FTZ 
manufacturing  authority  (for  which 
Board  filing  is  pending),  which  also 
includes  the  assembly  of  farm  tractors 
using  similar  foreign-sourced  inputs. 

FTZ  procedures  would  exempt  CNH 
from  customs  duty  payments  on  foreign 
components  used  in  export  production 
(estimated  to  be  some  30  percent  of  the 
plant’s  shipments).  On  its  domestic 
shipments,  CNH  could  defer  duty  until 
the  products  are  entered  for 
consumption,  and  choose  the  duty-free 
rate  that  applies  to  the  finished  product 
for  the  foreign  components  used  in 
production  (duty  rates  ranging  from 
2.5%  to  5.5%).  The  company  may  also 
realize  certain  logistical/procedural 
savings  as  well  as  savings  on  materials 
that  become  scrap/waste  during 
manufacturing. 

Public  comment  is  invited  from 
interested  parties.  Submissions  shall  be 
addressed  to  the  Board’s  Executive 
Secretary  at  the  following  address: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room  2111, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC  20230-0002.  The  closing  period  for 
their  receipt  is  November  10,  2008.  A 
copy  of  the  application  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board’s  Executive 
Secretary  at  the  address  listed  above. 

Dated:  September  30,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E8-23889  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Aviation  Services  International  B.V.; 
Delta  Logistics  B.V.;  Robert  Kraaipoel; 
Niels  Kraaipoel;  T.P.C.  B.V.;  Mia  Van 
Gemert;  Mojir  Trading;  Reza  Amidi; 
Lavantia,  Ltd.;  Mita  Zarek 

In  the  Matter  of: 

Aviation  Services  International  B.V.,  P.O. 

Box  418,  Heerhugowaard,  Netherlands  1 

700AK; 

Aviation  Services  International  B.V.,  Fleming 

Straat  36,  Heerhugowaard,  Netherlands 

1704SL; 


Delta  Logistics  B.V.,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK; 

Delta  Logistics  B.V.,  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL; 
Robert  Kraaipoel,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK: 
Robert  Kraaipoel,  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL; 

Niels  Kraaipoel,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK; 

Niels  Kraaipoel,  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL; 

T.P.C.  B.V.,  P.O.  Box  418,  Heerhugowaard, 
Netherlands  1700AK; 

T.P.C.  B.V.,  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL; 

T.P.C.  B.V.,  P.O.  Box  11,  Heerhugowaard, 
Netherlands  1700AA; 

Mia  Van  Gemert,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK: 

Mia  Van  Gemert,  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL: 

Mojir  Trading,  PO  Box  18118,  Jabel-Ali  Free 
Zone,  Dubai-UAE; 

Reza  Amidi,  P.O.  Box  18118,  Jabel-Ali  Free 
Zone,  Dubai-UAE; 

Lavantia,  Ltd.,  16  Kyraikou  Matsi  Ave,  3rd 
Floor,  1082  Nicosia,  Cyprus; 

Lavantia,  Ltd.,  Strovolou  77,  Strovolos  Center 
Suite  202,  Strovolos  P.C.  2018,  Nicosia, 
Cyprus; 

Mita  Zarek,  16  Kyraikou  Matsi  Ave,  3rd 
Floor,  1082  Nicosia,  Cyprus; 

Mita  Zarek,  Strovolou  77,  Strovolos  Center 
Suite  202,  Strovolos  P.C.  2018, 

Nicosia,  Cyprus,  Respondents. 

Order  Renewing  Temporary  Denial 
Order 

Pursuant  to  Section  766.24(d)  of  the 
Export  Administration  Regulations 
(“EAR”)  the  Bureau  of  Industry  and 
Security  (“BIS”),  U.S.  Department  of 
Commerce,  through  its  Office  of  Export 
Enforcement  (“OEE”),  has  requested 
that  I  renew  for  180  days  an  Order 
temporarily  denying  the  export 
privileges  under  the  EAR  (“TDO”)  of: 

(1)  Aviation  Services  International 
B.V.,  P.O.  Box  418,  Heerhugowaard, 
Netherlands  1700AK,  and  Fleming 
Straat  36,  Heerhugowaard,  Netherlands 
1704  SL. 

(2)  Delta  Logistics,  B.V.,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK, 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704  SL. 

(3)  Robert  Kraaipoel,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK, 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704SL. 


'  The  EAR  are  currently  codified  at  15  CFR  Parts 
730-774  (2008).  The  EAR  are  issued  under  the 
Export  Administration  Act  of  1979,  as  amended  (50 
U.S.C.  app.  §§2401-2420  (2000))  (“EAA”).  Since 
August  21,  2001,  the  EAA  has  been  in  lapse  and  the 
President,  through  Executive  Order  13222  of  August 
17.  2001  (3  CFR,  2001  Comp.  783  (2002)),  as 
extended  by  the  Notice  of  [uly  23,  2008  (73  FR 
43603  (July  25,  2008)),  has  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701 — 
1706  (2000))  (“lEEPA”). 
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(4)  Niels  Kraaipoel,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK, 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704SL. 

(5)  T.P.C.,  B.V.,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK. 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704SL,  and  P.O.  Box  11, 
Heerhugowaard,  Netherlands  1700AA. 

(6)  Mia  Van  Gemert,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK, 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704SL. 

(7)  Mojir  Trading,  P.O.  Box  18118, 
Jabel-Ali  Free  Zone,  Dubai-UAE. 

(8)  Reza  Amidi,  P.O.  Box  18118,  Jabel- 
Ali  Free  Zone,  Dubai-UAE. 

(9)  Lavantia,  Ltd.,  16  Kyraikou  Matsi 
Ave.,  3rd  Floor,  1082  Nicosia,  Cyprus, 
and  Strovolou  77,  Strovolos  Center 
Suite  202,  Strovolos  P.C.  2018,  Nicosia, 
Cyprus. 

(10)  Mita  Zarek,  16  Kyraikou  Matsi 
Ave.,  3rd  Floor,  1082  Nicosia,  Cyprus, 
and  Strovolou  77,  Strovolos  Center 
Suite  202,  Strovolos  P.C.  2018,  Nicosia, 
Cyprus  (hereinafter  collectively  referred 
to  as  the  “Respondents”)  for  180  days. 

On  October  1,  2007, 1  issued  a  TDO, 
rendered  effective  as  of  October  10, 

2007,  the  date  of  publication  in  the 
Federal  Register,  against  the  above- 
named  respondents  based  on  a  finding 
that  the  evidence  presented  by  BIS 
demonstrated  that  the  Respondents 
knowingly  violated  the  EAR  on  multiple 
occasions  between  2005  and  2007. 
Respondents’  misconduct  included 
making  false  statements  regarding  the 
end-user  and  country  of  ultimate 
destination  involving  the  unlicensed 
export  of  items  subject  to  the  EAR  from 
the  United  States.  The  evidence  showed 
that  Respondents  concealed  the  true 
ultimate  destination  for  the  items  which 
was  Iran  and  that  Respondents  did  not 
have  th6  required  U.S.  Government 
authorization  for  the  transactions. 
Additionally,  in  August  2007, 
Respondents  Aviation  Services 
International  B.V.  (“ASI”),  Robert 
Kraaipoel,  Delta  Logistics  B.V.  (“Delta”) 
and  T.P.C.  B.V.  (“TPC”)  were  criminally 
charged  with  five  counts  for  similar 
misconduct  involving  the  unlicensed 
export  of  U.S.-origin  items  to  Iran, 
including  criminal  violations  of  lEEPA 
and  false  statements  as  well.  The 
criminal  charges  against  ASI,  Robert 
Kraaipoel,  Delta  and  TPC  are  still 
pending  and  there  also  is  an 
outstandstanding  arrest  warrant  for 
Robert  Kraaipoel.  I  further  found  that 
such  violations  had  been  significant, 
deliberate  and  covert,  and  were  likely  to 
occur  again,  especially  given  the  nature 
of  the  transactions.  For  these  reasons,  I 
found  that  an  imminent  violation 


existed  within  the  meaning  of  Section 
766.24(b)(2). 

On  April  4,  2007, 1  renewed  the  TDO 
for  180  days  based  on  the  original 
evidence  and  information  that 
Respondents  Lavantia  Ltd.  and  Mita 
Zarek  violated  the  TDO  on  more  than 
one  occasion  and  continued  to  engage  in 
unauthorized  transactions  involving 
items  subject  to  the  EAR.  Moreover, 
evidence  was  presented  that  Lavantia 
Ltd.  and  Mita  Zarek  were  attempting  to 
evade  the  TDO  by  using  an  alternate 
address  to  receive  U.S.-origin  goods. 

I  find  the  facts  and  circumstance^ 
which  led  to  the  initial  TDO  and  the 
April  2008  renewal  order  continue  to 
show  that  renewal  of  the  TDO  for  an 
additional  180  days  is  necessary  and  in 
the  public  interest,  to  prevent  an 
imminent  violation  of  the  EAR. 
Furthermore,  renewal  of  the  Order  is 
needed  to  give  notice  to  persons  and 
companies  in  the  United  States  and 
abroad  that  they  should  cease  dealing 
with  the  Respondents  in  export 
transactions  involving  items  subject  to 
the  EAR.  All  parties  to  this  TDO  have 
been  given  notice  of  the  request  for 
renewal. 

It  is  therefore  ordered: 

First,  that  the  Respondents,  Aviation 
Services  International  B.V.,  P.O.  Box 
418,  Heerhugowaard,  Netherlands 
1700AK  and  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL; 
Delta  Logistics,  B.V..,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704SL;  Robert  Kraaipoel, 
Director  and  Principal  Officer  of 
Aviation  Services  International  B.V., 

P.O.  Box  418,  Heerhugowaard, 
Netherlands  1700AK  and  Fleming  Straat 
36,  Heerhugowaard,  Netherlands 
1704SL;  Niels  Kraaipoel,  Aviation 
Services  International  Sales  Manager, 
P.O.  Box  418,  Heerhugowaard, 
Netherlands  1700AK,  and  Fleming 
Straat  36,  Heerhugowaard,  Netherlands 
17()4SL;  T.P.C,  B.V.,  P.O.  Box  418, 
Heerhugowaard,  Netherlands  1700AK, 
and  Fleming  Straat  36,  Heerhugowaard, 
Netherlands  1704SL  and  P.O.  Box  11, 
Heerhugowaard,  Netherlands  1700AA; 
Mia  Van  Gemert,  Managing  Director  of 
Aviation  Services  International,  P.O. 

Box  418,  Heerhugowaard,  Netherlands 
1700AK,  and  Fleming  Straat  36, 
Heerhugowaard,  Netherlands  1704SL; 
Mojir  Trading,  P.O.  Box  18118,  Jabel-Ali 
Free  Zone,  Dubai-UAE;  Reza  Amidi, 

P.O.  Box  18118,  Jabel-Ali  Free  Zone, 
Dubai-UAE;  Lavantia,  Ltd.,  16  Kyraikou 
Matsi  Ave,  3rd  Floor,  1082  Nicosia, 
Cyprus,  and  Strovolou  77,  Strovolos 
Center  Suite  202,  Strovolos  P.C.  2018, 
Nicosia,  Cyprus;  and  Mita  Zarek,  owner 
of  Lavantia,  Ltd.,  16  Kyraikou  Matsi 


Ave.,  3rd  Floor,  1082  Nicosia,  Cyprus, 
and  Strovolou  77,  Strovolos  Center 
Suite  202,  Strovolos  P.C.  2018,  Nicosia, 
Cyprus  (collectively  the  “Denied 
Persons”)  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  “item”) 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Export  Administration  Regulations 
(“EAR”),  or  in  any  other  activity  subject 
to  the  EAR,  including,  but  not  limited 
to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  EAR,  or  in  any  other 
activity  subject  to  the  EAR;  or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  EAR,  or  in  any 
other  activity  subject  to  the  EAR. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  Denied  Persons  any  item  subject 
to  the  EAR; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  Denied  Persons  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  EAR  that  has  been  or  will 
be  exported  from  the  United  States, 
including  financing  or  other  support 
activities  related  to  a  transaction 
whereby  the  Denied  Persons  acquires  or 
attempts  to  acquire  such  ownership, 
possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  Denied  Persons  of 
any  item  subject  to  the  EAR  that  has 
been  exported  from  the  United  States; 

D.  Obtain  from  the  Denied  Persons  in 
the  United  States  any  item  subject  to  the 
EAR  with  knowledge  or  reason  to  know 
that  the  item  will  be,  or  is  intended  to 
be,  exported  from  the  United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  EAR  that  has 
been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  Denied 
Persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  the  Denied 
Persons  if  such  service  involves  the  use 
of  any  item  subject  to  the  EAR  that  has 
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been  or  will  be  exported  from  the 
United  States.  For  purposes  of  this 
paragraph,  servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that,  after  notice  and 
opportunity  for  coniment  as  provided  in 
section  766.23  of  the  EAR,  any  other 
person,  firm,  corporation,  or  business 
organization  related  to  any  of  the 
Denied  Persons  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  made 
subject  to  the  provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  EAR  where  the 
only  items  involved  that  are  subject  to 
the  EAR  are  the  foreign  produced  direct 
product  of  U.S. -origin  technology. 

In  accordance  with  the  provisions  of 
Section  766.24(e)  of  the  EAR,  the 
Respondents  may,  at  any  time,  appeal 
this  Order  by  filing  a  full  written 
statement  in  support  of  the  appeal  with 
the  Office  of  the  Administrative  Law 
Judge,  U.S.  Coast  Guard  ALJ  Docketing 
Center,  40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022. 

In  accordance  with  the  provisions  of 
Section  766.24(d)  of  the  EAR,  BIS  may 
seek  renewal  of  this  Order  by  filing  a 
written  request  with  the  Assistant 
Secretary  not  later  than  20  days  before 
the  expiration  date  and  serving  the 
request  on  the  Respondents.  The 
Respondents  may  oppose  a  request  to 
renew  this  Order  by  filing  a  written 
submission  with  the  Assistant  Secretary 
of  Commerce  for  Export  Enforcement, 
which  must  be  received  not  later  than 
seven  days  before  the  expiration  date  of 
the  Order. 

A  copy  of  this  Order  shall  be  served 
oni  the  Respondents  and  shall  be 
published  in  the  Federal  Register. 

This  Order  is  effective  as  of  the  date 
that  it  is  signed  and  shall  remain  in 
effect  for  180  days. 

Entered  this  1st  day  of  October  2008. 
Darryl  W.  Jackson, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

[FR  Doc.  E8-23806  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Stanford  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 


1966  (Pub.  L.  89-651,  as  amended  by 
Pub.  L.  106-36;  80  Stat.  897;  15  CFR 
part  301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
2104,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.,  NW., 
Washington,  DC. 

Docket  Number:  08-047.  Applicant: 
Stanford  University,  Stanford,  CA 
943005-5126.  Instrument:  Electron 
Microscope,  Model  Tecnai  G2  F20 
TWIN.  Manufacturer:  FEI  Company,  the 
Netherlands.  Intended  Use:  See  notice  at 
73  FR  54560,  September  22,  2008. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  The  foreign 
instrument  is  an  electron  microscope 
and  is  intended  for  research  or  scientific 
educational  uses  requiring  an  electron 
microscope.  We  know  of  no  electron 
microscope,  or  any  other  instrument 
suited  to  these  purposes,  which  was 
being  manufactured  in  the  United  States 
at  the  time  of  order  of  each  instrument. 

Dated:  October  6,  2008. 

Faye  Robinson, 

Director,  Statutory  Import  Programs  Staff, 
Import  Administration. 

[FR  Doc.  E8-24202  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-475-818) 

Certain  Pasta  from  Italy:  Notice  of 
Extension  of  Final  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  10,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Greynolds,  AD/CVD  Operations, 
Office  3,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Gommerce,  Room 
4014, 14'^'  Street  and  Gonstitution  Ave., 
NW,  Washington,  DC  20230,  telephone: 
(202) 482-6071. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19,  2007,  the 
Department  of  Commerce  (the 
Department)  published  its  notice  of 
initiation  of  antidumping  duty  (AD) 
changed  circumstances  review  (CCR). 


See  Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Antidumping  Duty  Changed 
Circumstances  Review,  72  FR  65010 
(November  19,  2007).  On  February  22, 
2008,  the  Department  published  its 
notice  of  preliminary  results  of  AD  CCR 
and  intent  to  reinstate  the  AD  order.  See 
Certain  Pasta  from  Italy:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review 
and  Intent  to  Reinstate  the  Antidumping 
Duty  Order,  73  FR  9769  (Februarv  22, 
2008).  On  August  12,  2008,  the 
Department  extended  the  due  date  of 
the  final  results  of  the  AD  CCR  until 
October  6,  2008.  See  Certain  Pasta  from 
Italy:  Notice  of  Extension  of  Final 
Results  of  Antidumping  Duty  Changed 
Circumstances  Review,  73  FR  46871 
(August  12,  2008).  On  September  17, 
2008,  Pasta  Lensi  S.r.L.  (Lensi)  and  the 
American  Italian  Pasta  Company  (AIPC) 
requested  to  meet  with  officials  from  the 
Department  regarding  the  AD  CCR.  That 
meeting  is  currently  scheduled  for 
October  8,  2008,  after  the  current  due 
date  of  the  final  results.  On  September 
29,  2008,  the  Department  placed  on  the 
record  of  the  AD  CCR  press  releases 
from  the  United  States  Attorney  for  the 
Western  District  of  Missouri  and  the 
Securities  and  Exchange  Administration 
(SEC)  regarding  the  AIPC.  See  the 
Memorandum  to  the  File  from  Eric  B. 
Greynolds,  Program  Manager,  “Press 
Release  from  Office  of  the  United  States 
Attorney  for  the  Western  District  of 
Missouri  and  the  Securities  and 
Exchange  Commission  Regarding  the 
American  Italian  Pasta  Company” 
(September  29,  2008),  a  public 
document  on  file  in  the  Central  Records 
Unit  (CRU),  room  1117  of  the  main 
Department  building. 

Extension  of  Time  Limit  for  Final 
Results 

Under  19  CFR  351.216(e),  the 
Department  will  issue  the  final  results 
of  a  CCR  within  270  days  after  the  date 
on  which  the  Department  initiates  the 
changed  circumstances  review. 
Currently,  the  final  results  of  the  AD 
CCR,  which  cover  Lensi,  a  producer/ 
exporter  of  pasta  from  Italy,  and  AIPC, 
Lensi’s  corporate  parent  and  importer  of 
subject  merchandise  produced  by  Lensi, 
are  due  by  October  6,  2008.  As 
explained  above,  the  Department  has 
placed  certain  information  regarding  . 
Lensi  on  the  record  of  the  AD  CCR.  In 
addition,  Lensi  and  AIPC  have 
requested  to  meet  with  officials  from  the 
Department  regarding  the  AD  CCR.  See 
Memorandum  to  the  File  from  Eric  B. 
Greynolds,  Program  Manager,  “Request 
by  Pasta  Lensi  S.r.L.  for  Meeting  with 
Assistant  Secretary”  (September  30, 
2008),  a  public  document  on  file  in  the 
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CRU.  In  order  to  provide  interested 
parties  an  opportunity  to  comment  on 
the  new  information  placed  on  the 
record  by  the  Department,  to  consider 
any  comments  received,  and  to 
accommodate  the  request  of  Lensi  and 
AIPC  to  meet  with  officials  from  the 
Department,  we  are  extending  the  due 
daite  of  the  final  results  of  the  AD  CCR 
by  60  days  in  accordance  with  19  CFR 
351.302(b).  Therefore,  the  final  results 
of  the  AD  CCR  are  now  due  no  later 
than  December  5,  2008. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(b)  and 
777(i)  of  the  Tariff  Act  of  1930,  as 
amended. 

Dated:  October  6,  2008. 

Stephen ).  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-24203  Filed  10-9-08;  8:45  am) 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
IA-552-801] 

Import  Administration;  Certain  Frozen 
Fish  Fillets  From  Vietnam:  Extension 
of  Time  Limit  for  Final  Results  of 
Changed  Circumstances  Review 

DATES:  Effective  Date:  October  10,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Barrientos,  AD/CVD  Operations, 
Office  9,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-2243. 

SUPPLEMENTARY  INFORMATION:  On  August 
10,  2007,  the  Department  of  Commerce 
(the  Department)  issued  its  preliminary 
results  for  the  changed  circumstances 
review  of  the  antidumping  duty  order  of 
certain  firozen  fish  fillets  from  Vietnam. 
See  Certain  Frozen  Fish  Fillets  From 
Vietnam:  Notice  of  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Review,  72  FR  46604 
(August  21,  2007)  [Preliminary  Results). 
On  May  6,  2008,  the  Department 
published  a  notice  extending  the  time 
limits  for  the  changed  circumstances 
review  of  the  antidumping  duty  order  of 
certain  frozen  fish  fillets  from  Vietnam. 
See  Certain  Frozen  Fish  Fillets  From 
Vietnam:  Extension  of  Time  Limit  for 
Final  Results  of  Changed  Circumstances 
Review,  73  FR  28100  (May  15,  2008) 
{“First  Extension”).  On  July  10,  2008, 
the  Department  published  a  second 
notice  extending  the  time  limits  for  the 
changed  circumstances  review  of  the 


antidumping  duty  order  of  certain 
frozen  fish  fillets  from  Vietnam.  See 
Certain  Frozen  Fish  Fillets  From 
Vietnam:  Extension  of  Time  Limit  for 
Final  Results  of  Changed  Circumstances 
Review,  73  FR  39669  (July  10,  2008) 
[“Second  Extension”).  The  current 
deadline  for  the  final  results  of  this 
review  is  October  6,  2008. 

Extension  of  Time  Limits  for  Final 
Results 

In  our  Preliminary  Results,  we 
indicated  we  would  issue  the  final 
results  in  the  instant  review  within  270 
days  after  the  date  on  which  the 
changed  circumstances  review  is 
initiated.  The  Department  finds  that  it  is 
not  practicable  to  complete  this  review 
by  the  current  deadline.  Subsequeni  to 
the  Preliminary  Results,  and  receipt  of 
Vinh  Hoan  Co.,  Ltd. /Corp.’s  and 
Petitioners’  (the  Catfish  Farmers  of 
America  and  individual  U.S.  catfish 
processors)  case  briefs,  the  Department 
requested  and  received  new  information 
from  Vinh  Hoan.  Moreover,  Vinh  Hoan 
requested  an  extension  to  the  time  limit 
for  submission  of  this  new  information. 
In  addition,  the  Department  will  be 
providing  interested  parties  an 
opportunity  to  comment  on  this  new 
information.  Consequently,  in 
accordance  with  19  CFR  351.302(b),  the 
Department  is  extending  the  time  period 
for  issuing  the  final  results  in  the  instant 
review  by  60  days.  Therefore,  the  final 
results  will  be  due  no  later  than 
December  5,  2008. 

This  notice  is  published  in 
accordance  with  section  771(i)  of  the 
Tariff  Act  of  1930,  as  amended. 

Dated:  October  2,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-24200  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

A-489-501 

Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey:  Notice  of  Intent  to 
Rescind  Antidumping  Duty 
Administrative  Review,  In  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  Of  Commerce. 

SUMMARY:  On  July  1,  2008,  we  published 
the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
with  respect  to  the  Borusan  Group  (and 
affiliates,  Borusan  Mannesmann,  Boru 
Sanayi  ve  Ticaret  A.S.  and  Borusaii 


Istikbal  Ticaret  T.A.S.)  and  Toscelik 
Profil  ve  Sac  Endustrisi  A.S. 

(“Toscelik”).  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  73  FR  37409  (July  1, 
2008).  We  have  preliminarily 
determined  that  the  review  of  Toscelik 
should  be  rescinded. 

EFFECTIVE  DATE:  October  10,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jolanta  Lawska  or  Christopher  Hargett, 
AD/CVD  Operations,  Office  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  480-8362  or  (202)  482- 
4161,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  5,  2008,  the  Department  of 
Commerce  (“the  Department”) 
published  in  the  Federal  Register  the 
notice  of  the  “Opportunity  to  Request 
Administrative  Review”  of  the 
antidumping  duty  order  on  welded 
carbon  steel  pipe  and  tube  from  Turkey, 
for  the  period  May  1,  2007,  through 
April  30,  2008  (73  FR  24532).  On  May 
30,  2008,  we  received  a  request  from  the 
petitioner^  to  review  Toscelik.  On  July 
1,  2008,  we  published  the  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  with  respect  to 
Toscelik.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  73  FR  37409  (July  1,  208).  On  July 
8,  2008,  Toscelik  submitted  a  letter 
certifying  that  it  did  not,  directly  or 
indirectly,  export  or  sell  for 
consumption  in  the  United  States  any 
subject  merchandise  during  the  period 
of  review  (“FOR”). 

Scope  of  the  Order 

The  products  covered  by  this  order 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  or  galvanized,  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded  and  coupled).  Those  pipes  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
air,  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air 
conditioner  units,  automatic  sprinkler 


^  The  petitioner  is  Allied  Tube  and  Conduit. 
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systems,  and  other  related  uses. 

Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing,  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil  country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (“HTSUS”) 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Intent  to  Rescind  the  2007-2008 
Administrative  Review,  in  Part 

Toscelik  submitted  a  letter  on  July  8, 
2008,  certifying  that  it  did  not,  directly 
or  indirectly,  export  or  sell  for 
consumption  in  the  United  States  any 
subject  merchandise  during  the  POR. 
The  petitioner  did  not  comment  on 
Toscelik’s  no-shipment  claim. 

We  conducted  an  internal  customs 
data  query  on  July  23,  2008.  See 
September  29,  2005,  Memorandum  to 
The  File  through  James  Terpstra, 
Program  Manager,  entitled  “Internal 
Customs  Data  Query.”  The  data  query 
indicated  Toscelik  had  no  entries, 
exports,  or  sales  to  the  United  States  of 
subject  merchandise  during  the  POR. 

Based  on  our  analysis  of  the  shipment 
data,  Toscelik  is  a  non-shipper  for  this 
review.  Therefore,  in  accordance  with 
19  CFR  351.213(d)(3),  and  consistent 
with  our  practice,  we  preliminarily 
determine  to  rescind  this  review.  See 
e.g..  Stainless  Steel  Bar  from  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Review,  and  Partial  Rescission 
of  Administrative  Review,  65  FR  12209 
(March  8,  2000);  Persulfates  From  the 
People’s  Republic  of  China;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  18963  (April  10,  2000). 


Public  Comment 

An  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  preliminary  notice.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  of  this  preliminary  notice, 
or  the  first  working  day  thereafter. 
Interested  parties  may  submit  case  briefs 
no  later  than  30  days  after  the  date  of 
publication  of  this  preliminary  notice. 
See  19  CFR  351.3C9(c)(ii).  Rebuttal 
briefs,  limited  to  issues  raised  in  such 
briefs,  may  be  filed  no  later  than  five 
days  after  the  time  limit  for  filing  the 
case  brief  19  CFR  351.309(d).  Parties 
who  submit  arguments  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument,  and  (3)  a 
table  of  authorities.  Further,  parties 
submitting  written  comments  should 
provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  The 
Department  will  issue  the  final  notice, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
comments,  or  at  a  hearing,  if  requested, 
within  120  days  of  publication  of  this 
preliminary  notice. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act  and  19  CFR 
351.213(d). 

Dated:  October  01, 1008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-24204  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-351-840) 

Certain  Orange  Juice  from  Brazil: 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review 
and  Intent  Not  to  Revoke,  In  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  10,  2008. 
summary:  On  April  29,  2008,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  of  the  antidumping  duty  order 
on  certain  orange  juice  from  Brazil  to 
consider  partially  revoking  the  order  to 
exclude  ultra  low  pulp  orange  juice 
(ULPOJ)  pursuant  to  section  751(b)(1)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  and  19  CFR  351.216(b)  and 


351.222(g)(l)(i).  See  Certain  Orange 
Juice  from  Brazil:  Initiation  of 
Antidumping  Duty  Changed 
Circumstances  Review,  73  FR  23182 
(Apr.  29,  2008)  [Initiation  Notice].  Upon 
analyzing  the  industry  support 
information  provided  by  the  interested 
parties  participating  in  this  review,  we 
preliminarily  determine  there  is  not 
sufficient  industry  support  for  the 
Department  to  partially  revoke  the  order 
on  certain  orange  juice  from  Brazil  to 
exclude  ULPOJ. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Eastwood  or  Henry  Almond; 
AD/CVD  Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3874  or  (202)  482- 
0049,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  9,  2006,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  certain 
orange  juice  from  Brazil.  See 
Antidumping  Duty  Order:  Certain 
Orange  Juice  from  Brazil,  72  FR  12183 
(Mar.  9,  2006). 

On  June  14,  2007,  Tropicana 
Products,  Inc.  (Tropicana)  requested 
that  the  Department  initiate  a  changed 
circumstances  review  to  consider 
partially  revoking  the  antidumping  duty 
order  on  certain  orange  juice  from  Brazil 
to  exclude  ULPOJ.  According  to 
Tropicana,  producers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  have  no  interest 
in  maintaining  the  order  on  ULPOJ,  and 
no  domestic  producer  is  capable  of 
producing  ULPOJ. 

On  July  24,  2007,  we  notified 
Tropicana  that  its  June  14  request  was 
insufficient  for  the  Department  to 
initiate  a  changed  circumstances  review, 
and  we  requested"  documentation  from 
Tropicana  regarding  its  industry  support 
assertions  and  further  information 
regarding  the  pulp  content  of  ULPOJ. 

On  January  61,  2008,  Tropicana 
responded  to  the  Department’s  request 
for  information,  providing:  1)  letters  of 
support  from  processors  either 
supporting  or  not  opposing  Tropicana’s 
request  to  exclude  ULPOJ  from  the 
order;  2)  a  calculation  of  the  level  of 
industry  support;  and  3)  documentation 
regarding  the  pulp  content  of  ULPOJ. 

On  February  29,  2008,  we  received 
comments  from  Florida  Citrus  Mutual, 
A.  Duda  &  Sons,  Inc.  (doing  business  as 
Citrus  Belle),  and  Citrus  World,  Inc.,  all 
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'  members  of  the  domestic  industry 
regarding  Tropicana’s  request.  These 
domestic  producers  (hereinafter  referred 
to  as  “the  petitioners”)  asserted  that  the 
Department  must  consider  the  position 
of  the  entire  domestic  industry  [i.e., 
both  processors  and  growers)  when 
determining  the  level  of  industry 
support,  as  was  done  for  purposes  of  the 
initiation  of  this  proceeding.  According 
to  the  petitioners,  when  the  growers  are 
considered,  there  is  an  insufficient  level 
of  industry  support  necessary  for  the 
Department  to  partially  revoke  the  order 
under  19  CFR  351.222(g)(l)(i).  In 
addition,  the  petitioners  note  that, 
contrary  to  Tropicana’s  assertion,  the 
U.S.  domestic  industry  is  capable  of 
producing  ULPOJ.  Therefore,  the 
petitioners  urged  the  Department  to 
reject  Tropicana’s  request  and  not 
initiate  this  changed  circumstances 
review. 

On  March  6,  2008,  we  requested 
additional  information  from  Tropicana 
regarding  an  incomplete  letter  contained 
in  its  January  31  response.  On  March  10, 
2008,  Tropicana  submitted  the 
requested  information. 

On  April  29,  2008,  the  Department 
published  a  notice  of  initiation  of  a 
changed  circumstances  review  of  the 
antidumping  duty  order  on  certain 
orange  juice  from  Brazil  to  consider 
partially  revoking  the  order  to  exclude 
ULPOJ.  See  Initiation  Notice,  73  FR 
23182. 

On  May  6,  2008,  we  requested 
additional  information  from  Tropicana 
regarding  the  industry  support  for  its 
partial  revocation  request,  including  the 
position  of  growers,  as  well  as  the 
position  of  domestic  growers  and 
processors  outside  of  Florida.  On  May 
27,  2008,  Tropicana  responded  to  this 
request  with  a  revised  calculation  of 
industry  support,  including  processors 
from  states  other  than  Florida,  and  it 
reiterated  its  position  that  growers  • 
should  not  be  included  in  the 
Department’s  industry  support 
calculation  and  that  the  domestic 
industry  is  incapable  of  producing 
ULPOJ. 

On  June  16,  2008,  the  petitioners 
submitted  additional  comments  stating 
their  position  that  growers  should  be 
included  in  the  Department’s  industry 
support  calculation  and  that  the 
domestic  industry  is  capable  of 
producing  ULPOJ. 

On  June  25,  2008,  Tropicana 
submitted  further  information  regarding 


’  These  entities  are  also  petitioners  in  this 
proceeding  and  are  opposing  this  changed 
circumstances  review;  however,  another  petitioner. 
Southern  Gardens  Citrus  Processing  Corporation, 
has  not  joined  these  entities  in  opposing 
Tropicana’s  request. 


a  California  orange  juice  processor’s 
support  for  Tropicana’s  request  for 
partial  revocation,  as  well  as  a  revised 
calculation  of  industry  support 
including  this  processor,  and  on  July  22, 
2008,  it  submitted  further  comments. 

On  August  21,  2008,  we  requested 
additional  information  from  the 
petitioners  regarding  their  position  on 
the  partial  revocation  request  and  an 
industry  support  calculation  reflecting 
their  position.  On  September  4,  2008, 
the  petitioners  provided  this 
information,  stating  their  opposition  to 
the  partial  revocation  request  along  with 
an  industry  support  calculation  showing 
that  the  petitioners’  opposition  accounts 
for  well  over  15  percent  of  the  domestic 
industry.  On  September  12,  2008, 
Tropicana  submitted  comments 
responding  to  this  submission.  On 
September  19,  2008,  the  petitioners 
submitted  further  comments. 

Scope  of  the  Order 

The  scope  of  this  order  includes 
certain  orange  juice  for  transport  and/or 
further  manufacturing,  produced  in  two 
different  forms;  (1)  frozen  orange  juice 
in  a  highly  concentrated  form, 
sometimes  referred  to  as  frozen 
concentrated  orange  juice  for 
manufacture  (FCOJM);  and  (2) 
pasteurized  single-strength  orange  juice 
which  has  not  been  concentrated, 
referred  to  as  not-from-concentrate 
(NFC).  At  the  time  of  the  filing  of  the 
petition,  there  was  an  existing 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil.  See  Antidumping  Duty  Order; 
Frozen  Concentrated  Orange  Juice  from 
Brazil,  52  FR  16426  (May  5,  1987). 
Therefore,  the  scope  of  this  order  with 
regard  to  FCOJM  covers  only  FCOJM 
produced  and/or  exported  by  those 
companies  which  were  excluded  or 
revoked  from  the  pre-existing 
antidumping  order  on  FCOJ  from  Brazil 
as  of  December  27,  2004.  Those 
companies  are  Cargill  Citrus  Limitada; 
Coinbra-Frutesp  S.A.;  Sucocitrico 
Cutrale,  S.A.;  Fischer  S.A.  Comercio, 
Industrie  and  Agricutura;  and 
Montecitrus  Trading  S.A. 

Excluded  from  the  scope  of  the  order 
are  reconstituted  orange  juice  and 
frozen  concentrated  orange  juice  for 
retail  (FCOJR).  Reconstituted  orange 
juice  is  produced  through  further 
manufacture  of  FCOJM,  by  adding 
water,  oils  and  essences  to  the  orange 
juice  concentrate.  FCOJR  is 
concentrated  orange  juice,  typically  at 
42  Brix,  in  a  frozen  state,  packed  in 
retail-sized  containers  ready  for  sale  to 
consumers.  FCOJR,  a  finished  consumer 
product,  is  produced  through  further 


manufacture  of  FCOJM,  a  bulk 
manufacturer’s  product. 

The  subject  merchandise  is  currently 
classifiable  under  subheadings 
2009.11.00,  2009.12.25,  2009.12.45,  and 
2009.19.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
These  HTSUS  subheadings  are  provided 
for  convenience  and  for  customs 
purposes  only  and  are  not  dispositive. 
Rather,  the  written  description  of  the 
scope  of  the  order  is  dispositive. 

Scope  of  Changed  Circumstances 
Review 

The  product  subject  to  this  changed 
circumstances  review  is  ULPOJ,  which 
is  concentrated  orange  juice  with  a  pulp 
content  of  two  percent  or  less  by 
weight/volume  on  an  11.8  degree  brix 
equivalent  base.  This  product  is  a  form 
of  FCOJM  and  is  commonly  used  in  the 
manufacture  of  soft  drink  concentrates. 

Preliminary  Results  of  Changed 
Circumstances  Review 

Pursuant  to  section  751(d)  of  the  Act, 
the  Department  may  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act. 
The  Department’s  regulations  at  section 
351.222(g)(l)(i)  provide  that  the 
Department  may  revoke  an  order,  in 
whole  or  in  part,  based  on  changed 
circumstances  if  “{pjroducers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
to  which  the  order  (or  part  of  the  order 
to  be  revoked)  pertains  have  expressed 
a  lack  of  interest  in  the  order,  in  whole 
or  in  part.”  In  this  context,  the 
Department  has  interpreted 
“substantially  all”  production  normally 
to  mean  at  least  85  percent  of  domestic 
production  of  the  like  product.  See  e.g.. 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan: 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review 
and  Intent  Not  to  Revoke,  In  Part,  70  FR 
35618,  35624  (June  21,  2005), 
unchanged  in  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
■  From  Japan:  Final  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review  and 
Determination  Not  to  Revoke,  In  Part,  70 
FR  47787  (Aug.  15,  2005). 

In  determining  whether  to  initiate  the 
less— than-fair— value  (LTFV) 
investigation,  the  Department  relied  on 
section  771(4)(E)  [i.e.,  the  “agricultural 
provision”)  of  the  Act  to  include 
growers  of  oranges  as  part  of  the 
relevant  industry  for  purposes  of 
evaluating  industry  support  for  the 
petition.  See  Notice  of  Initiation  of 
Antidumping  Investigation:  Certain 
Orange  Juice  From  Brazil,  70  FR  7233, 
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7234  (Feb.  11,  2005).  Tropicana  argues 
that,  although  growers  were  permissibly 
included  in  the  calculation  of  industry 
support  in  the  LTFV  investigation  under 
the  agricultural  provision,  that 
provision  does  not  apply  to  changed 
circumstances  reviews.  Thus,  Tropicana 
argues  that  only  orange  juice  processors 
should  be  included  in  the  Department’s 
calculations  when  determining  whether 
“producers”  making  this  request 
account  for  substantially  all  of  the 
production  of  the  domestic  like  product 
under  19  CFR  351.222(g)(lKi). 

Moreover,  Tropicana  argues  that  to  deny 
a  revocation  request,  the  Department 
normally  requires  producers  accounting 
for  at  least  15  percent  of  domestic 
production  to  affirmatively  demonstrate 
their  opposition  to  revocation.  See,  e.g.. 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Italy:  Preliminary  Results  of 
Countervailing  Duty  Changed 
Circumstances  Review  and  Intent  to 
Revoke  Order,  71  FR  7737,  7739  (Feb. 

14,  2006):  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Cut-to-Length  Carbon  Steel  Plate 
Products  From  Germany:  Preliminary 
Results  of  Countervailing  Duty  Changed 
Circumstances  Reviews,  69  FR  4114, 
4116  (Jan.  28,  2004). 

We  disagree  with  Tropicana  that 
growers  of  oranges  for  processing  into 
juice  should  be  excluded  from  the 
Department’s  industry  support 
calculation  in  this  changed 
circumstances  review.  Under  section 
732(b)(1)  of  the  Act,  the  Department 
must  determine  whether  the  petition  is 
filed  on  behalf  of  the  domestic  industry 
at  the  time  that  it  initiates  an 
investigation.  In  order  to  determine 
whether  the  petition  has  been  filed  on 
behalf  of  the  domestic  industry,  section 
732(c)(4)(A)  of  the  Act  requires  the 
Department  to  determine  the  proportion 
of  the  industry,  in  terms  of  production 
of  the  domestic  like  product,  supporting 
the  petition.  Section  771(4)(A)  of  the 
Act  defines  the  term  “industry”  as  “the 
producers  as  a  whole  of  a  domestic  like 
product,  or  those  producers  whose 
collective  output  of  a  domestic  like 
product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.”  Moreover,  section  771(4)(E)(i) 
of  the  Act  states  “in  an  investigation 
involving  a  processed  agricultural 
product  produced  from  any  raw 
agricultural  product,  the  producers  or 
growers  of  the  raw  agricultural  product 
may  be  considered  part  of  the  industry 
producing  the  processed  product.” 

We  find  that  the  definition  of  the 
domestic  industry  from  the  LTFV 
investigation  applies  in  subsequent 


segments  of  the  proceeding.^  In  the 
LTFV  investigation,  the  Department 
“included  growers  of  round  oranges  for 
processing  as  part  of  the  industry 
producing  the  processed  agricultural 
product.”  See  the  October  6,  2008, 
memorandum  to  the  file  from  Henry 
Almond,  analyst,  entitled,  “Placing 
Information  Regarding  the  LTFV 
Industry  Support  Calculation  on  the 
Record  of  the  ULPOJ  Changed 
Circumstances  Review,”  at  page  10 
(emphasis  added)  (LTFV  Industry 
Support  Memo).  Similar  to  the 
determination  required  by  section 
732(c)(4)(A)  of  the  Act,  the  Department’s 
regulations  require  the  Department  to 
determine  what  proportion  of  the 
“production  of  the  domestic  like 
product”  those  producers  expressing  a 
lack  of  interest  in  the  order,  in  whole  or 
in  part,  represent.  Thus,  because 
growers  of  the  oranges  that  are 
ultimately  processed  into  juice  are  part 
of  the  industry  producing  the  domestic 
like  product,  we  find  that  they  are 
“producers”  for  purposes  of  19  CFR 
351.222(g)(l)(i)  dnd  must  be  included  in 
the  Department’s  industry  support 
calculation.  Moreover,  including  these 
companies  for  industry  support 
purposes  when  determining  whether  to 
initiate  the  LTFV  investigation,  but 
excluding  them  for  purposes  of  a  partial 
revocation,  would  create  two  mutually 
inconsistent  definitions  of  the  industry 
producing  the  domestic  like  product 
and  would  deny  those  petitioners  the 
ability  to  maintain  the  order,  in  whole 
or  in  part.  Although  Tropicana  has 
attempted  to  provide  statutory  support 
for  its  argument  that  the  relevant 
industry  for  purposes  of  this  changed 
circumstances  review  should  not 
include  the  growers,  these  arguments 
are  unpersuasive  and  do  not  justify 
creating  two  inconsistent  definitions  of 
the  domestic  industry. 

Regarding  Ttopicana’s  claim  that  the 
domestic  industry  is  incapable  of 
producing  ULPOJ  and  the  petitioners’ 
counterclaim  that  it  can,  we  note  that 
neither  party  has  based  any  argument  on 
this  fact,  nor  explained  why  this  is 
relevant  to  the  Department’s  changed 
circumstances  review.  Moreover,  the 
fact  that  the  domestic  industry  does  not 
produce  a  specific  type  or  class  of 
product  covered  under  the  scope  of  an 
antidumping  duty  order  has  no  bearing 
on  the  scope  of  the  order  and  is  not 
grounds  for  partial  revocation  under  19 
CFR  351.222.  See,  e.g..  Notice  of  Final 


2  We  note  that  pursuant  to  section  732(c)(4)(E)  of 
the  Act,  “{a}fter  the  administering  authority  malces 
a  determination  with  respect  to  initiating  an 
investigation,  the  determination  regarding  industry 
support  shall  not  be  reconsidered.” 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Argentina,  58 
FR  37062  (July  9,  1993)  (where  the 
Department  stated  that  “there  is  no 
requirement  that  interested  parties 
manufacture  every  product  within  the 
like  product  designation,  only  that  they 
are  producers  of  a  like  product”). 
Accordingly,  the  Department  finds  that 
the  domestic  industry’s  ability  to 
produce  ULPOJ  is  not  germane  to  these 
preliminary  results. 

In  the  LTFV  investigation,  the 
Department  calculated  industry  support 
by  giving  equal  weight  to  the  juice 
output  of  the  processors  and  the  orange 
fruit  input  of  the  growers.  See  LTFV 
Industry  Support  Memo  at  18-20.  Under 
this  methodology,  well  over  15  percent 
of  the  domestic  industry  has  expressed 
an  interest  in  maintaining  the  order  on 
ULPOJ.  See  the  petitioners’  September 
4,  2008,  submission  at  Exhibit  1.  Thus, 
Tropicana  has  not  shown  that  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
have  expressed  a  lack  of  interest  in  the 
order  with  respect  to  ULPOJ,  as  required 
by  19  CFR  351.222(g)(l)(i),  and 
therefore,  we  preliminarily  determine 
that  there  is  insufficient  evidence  to 
warrant  the  revocation  of  ULPOJ  from 
the  scope  of  the  order. 

Notice  of  Intent  Not  To  Revoke  the 
Antidumping  Duty  Order,  In  Part 

Under  the  definition  of  “substantially 
all,”  as  discussed  above,  over  15  percent 
of  the  domestic  industry  has  expressed 
opposition  to  excluding  ULPOJ  from  the 
antidumping  duty  order  on  certain 
orange  juice  from  Brazil.  As  a  result,  we 
preliminarily  determine  that  changed 
circumstances  sufficient  to  warrant 
revocation  in  part  of  the  antidumping 
duty  order  on  certain  orange  juice  from 
Brazil  do  not  exist.  The  current 
requirements  for  the  cash  deposit  of 
estimated  antidumping  duties  on  the 
subject  merchandise  will  remain  in 
effect  until  further  notice. 

Parties  wishing  to  comment  on  these 
results  must  submit  briefs  to  the 
Department  within  30  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Parties  will  have  five  days 
subsequent  to  this  due  date  to  submit 
rebuttal  briefs.  Parties  who  submit 
comments  or  rebuttal  briefs  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument  (no  longer  than  five  pages, 
including  footnotes).  Any  requests  for 
hearing  must  be  filed  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register.  In  accordance  with  19 
CFR  351.216(e),  the  Department  will 


60244 


Federal  Register / Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


issue  its  final  results  of  review  within 
270  days  after  the  date  on  which  the 
changed  circumstances  review  was 
initiated  (i.e.,  no  later  than  January  19, 
2009). 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.216.  • 

Dated:  October  6,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-2420.')  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Coastal  Zone 
Management  Program  Administration 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  9, 
2008. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Diana  Olinger,  301-563- 
1149  or  e-mail  at 
diana.oIinger@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  1972,  in  response  to  intense 
pressure  on  coastal  resources,  and 
because  of  the  importance  of  coastal 
areas  of  the  United  States,  the  Congress 
passed  the  Coastal  Zone  Management 
Act  of  1972  (CZMA).  The  CZMA 


authorized  a  federal  program  to 
encourage  coastal  states  and  territories 
to  develop  comprehensive  coastal 
management  programs. 

The  CZMA  has  been  reauthorized  on 
several  occasions,  most  recently  with 
the  enactment  of  the  Coastal  Zone 
Protection  Act  of  1996.  The  program  is 
administered  by  the  Secretary  of 
Commerce,  who  in  turn  has  delegated 
this  responsibility  to  the  National 
Oceanic  and  Atmospheric 
Administration’s  (NOAA)  National 
Ocean  Services  (NOS). 

The  coastal  zone  management  grants 
provide  funds  to  states  and  territories  to 
implement  federally-approved  coastal 
management  plans;  complete 
information  for  the  Coastal  Zone 
Management  Program  (CZMP) 
Performance  Management  System, 
revise  assessment  document  and  multi¬ 
year  strategy;  submit  documentation  as 
described  in  the  CZMA  Section  306A  on 
the  approved  coastal  zone  management 
plans;  submit  requests  to  approve 
amendments  or  program  changes;  and 
report  on  the  states’  coastal  nonpoint 
(not  from  a  specific  location)  source 
pollution  programs  (CNSPP). 

II.  Method  of  Collection 

Information  may  be  submitted  by  mail 
or  by  e-mail. 

III.  Data 

OMB  Control  Number:  0648-0119. 
Form  Number:  None. 

Type  of  Review:  Regular  submission. 
Affected  Public:  State,  Local  and 
Tribal  Government. 

Estimated  Number  of  Respondents: 

34. 

Estimated  Time  per  Response: 
Performance  reports,  27  hours; 
assessment  and  strategy,  240  hours; 
Section  306A  documentation,  5  hours; 
amendments  and  routine  program 
changes,  8  hours;  CNSPP 
documentation,  4  hours,  and  CZMA 
Performance  Management  System 
information,  27  hours. 

Estimated  Total  Annual  Burden 
Hours:  8,261. 

Estimated  Total  Annual  Cost  to 
Public:  $680. 

IV.  Request  for  Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  tbe  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  6,  2008. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  E8-24018  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Pacific  Islands 
Region  Coral  Reef  Ecosystems  Permit 
Form 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  9, 
2008. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Walter  Ikehara,  (808)  944- 
2275  or  Walter.lkehara@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

As  described  in  50  CFR  Part  665, 
Subpart  G,  National  Marine  Fisheries 
Service  (NMFS)  requires  any  person:  (1) 
Fishing  for,  taking,  retaining,  or  using  a 
vessel  to  fish  for  Western  Pacific  coral 
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reef  ecosystem  management  unit  species 
in  the  designated  low-use  Marine 
Protected  Areas;  (2)  fishing  for  any  of 
these  species  using  gear  not  specifically 
allowed  in  the  regulations;  or  (3)  fishing 
for,  taking,  or  retaining  any  Potentially 
Harvested  Coral  Reef  Taxa  in  the  coral 
reef  ecosystem  regulatory  area,  to  obtain 
and  carry  a  permit.  A  receiving  vessel 
must  also  have  a  transshipment  permit 
for  at-sea  transshipment  of  coral  reef 
management  unit  species.  The  permit 
application  form  provides  basic 
information  about  the  permit  applicant, 
vessel,  fishing  gear  and  method,  target 
species,  projected  fishing  effort,  etc.,  for 
use  by  NMFS  and  the  Western  Pacific 
Fishery  Management  Council  in 
determining  eligibility  for  permit 
issuance.  The  information  is  important 
for  understanding  the  nature  of  the 
fishery  and  provides  a  link  to 
participants.  It  also  aids  in  the 
enforcement  of  Fishery  Management 
Plan  measures. 

11.  Method  of  Collection 

Information  is  submitted  to  NMFS,  in 
the  form  of  paper  permit  application 
forms. 

III.  Data 

OMB  Control  Number:  0648-0463. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 

12. 

Estimated  Time  per  Response:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  30. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  October  6,  2008. 

Gwelinar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  E8-24023  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XL05 

New  England  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceqnic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings; 
request  for  comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  four  public  hearings  to  solicit 
comments  on  proposals  to  be  included 
in  the  Draft  Amendment  3  to  the 
Northeast  Skate  Complex  Fishery 
Management  Plan  (FMP). 

DATES:  Written  comments  must  be 
received  on  or  before  5  p.m.  EST, 
November  10,  2008.  The  public  hearings 
will  be  held  from  October  27,  2008  to 
October  30,  2008.  For  specific  dates  and 
times,  see  SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  The  Council  will  take 
comments  at  public  meetings  in 
Hyannis  and  New  Bedford,  MA, 
Narragansett,  RI  and  Portsmouth,  NH. 
For  specific  locations,  see 
SUPPLEMENTARY  INFORMATION.  Written 
comments  should  be  sent  to  Patricia 
Kurkul,  Regional  Administrator, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Comments  may  also  be  sent  via  fax  to 
(978)  281-9135  or  submitted  via  e-mail 
to  Skateamendment3@noaa.gov  with 
“Comments  on  Skate  Draft  Amendment 
3’’  in  the  subject  line.  Requests  for 
copies  of  the  public  hearing  document 
and  other  information  should  be 
directed  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950; 
telephone:  (978)  465-0492.  The  public 
hearing  document  is  also  accessible 
electronically  via  the  Internet  at  http:// 
www.nefmc.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 


SUPPLEMENTARY  INFORMATION:  The 

Council  proposes  to  take  action  to 
amend  the  Northeast  Skate  Complex 
Fishery  Management  Plan  (FMP)  and  to 
address  the  new  and  revised 
requirements  of  the  Magnuson-Stevens 
Fisheries  Act.  The  Council  will  consider 
comments  from  fishermen,  interested 
parties  and  the  general  public  on  the 
proposals  and  alternatives  described  in 
the  public  hearing  document  for  Draft 
Amendment  3  to  the  Northeast  Skate 
Complex  FMP.  Once  it  has  considered 
public  comments,  the  Council  will 
approve  final  management  measures 
and  prepare  a  submission  package  for 
NMFS.  There  will  be  an  additional 
opportunity  for  written  public 
comments  on  the  proposed  rule  when  it 
is  published  in  the  Federal  Register. 

Major  elements  of  the  proposals  in  the 
Draft  Amendment  3  and  a  Draft 
Supplemental  Environmental  Impact 
Statement  include:  (1)  measures  to 
reduce  catch  via  time/area  closures  and/ 
or  skate  possession  limits  to  rebuild 
overfished  smooth,  thorny  and  winter 
skates  as  well  as  to  stop  overfishing  of 
thorny  skate;  (2)  implementation  and 
specification  of  annual  catch  limits 
(ACLs)  and  accountability  measures 
(AMs)  to  comply  with  a  new  mandate  of 
the  reauthorized  Magnuson-Stevens  Act; 
and  (3)  an  annual  specification  and  bi¬ 
annual  review  process  to  replace  an 
obsolete  baseline  review  procedure. 
There  are  two  options  for  allocating 
ACLs  to  the  skate  wing  and  skate  bait 
fi.sheries.  There  is  also  a  hard  total 
allowable  catch  (TAC)  and  soft  TAC 
option  to  implement  ACLs  and  AMs. 

The  dates,  times,  locations  and 
telephone  numbers  of  the  hearings  are 
as  follows: 

Monday,  October  27,  2008  at  7  p.m. 

-  Radisson  Hotel,  287  lyannough  Road, 
Hyannis,  MA  02601;  telephone:  (508) 
771-1700. 

Tuesday,  October  28,  2008  at  7  p.m. 

-  Whaling  Museum,  18  Johnny  Cake 
Hill,  New  Bedford,  MA  02740; 
telephone:  (508)  997-0046. 

Wednesday,  October  29,  2008  at  7 
p.m.  -  Narragansett  Town  Hall,  25  Fifth 
Avenue,  Narragansett,  RI  02882; 
telephone:  (401)  789-1044. 

Thursday,  October  30,  2008  at  7  p.m. 

-  Urban  Forestry  Center,  45  Elwin  Road, 
Portsmouth,  NH  03801;  telephone:  (603) 
431-6774. 

Special  Accommodations 

.  These  hearings  are  physically 
accessible  to  people  with  physical 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date. 
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Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  7,  2008. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  SustainaUe 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  E8-24165  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Availability  for  Non- 
Exclusive,  Exclusive  or  Partially 
Exclusive  Licensing  of  Invention 

summary:  Pursuant  to  the  provisions  of 
37  CFR  404.4,  the  Department  of  the  Air 
Force  announces  the  availability  for 
licensing  of  the  invention  described  in 
Provisional  Patent  Application  no.  61/ 
123,566,  entitled  Object  with  Durably 
Bonded  Lubricant  Layer  or  Other 
Functional  Coating,  filed  on  1  April 
2008,  in  the  USPTO. 

FOR  FURTHER  INFORMATION:  The  response 
time  to  this  Notice  runs  15  days  from 
the  date  of  publication  hereof  in  the 
Federal  Register.  Written  response 
should  be  sent  to:  the  Air  Force  Material 
Command  Law  Office,  AFMC  LO/JAZ, 
2240  B.  Street,  Bldg.ll,  Wright- 
Patterson  AFB  45433-7109,  attention, 
Thomas  C.  Stover.  Telephone  (937)  255- 
2838;  fax  (937)  255-3733. 

Bao-Anh  Trinh, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-24135  Filed  10-9-08;  8:45  am] 
BILLING  CODE  5001-0S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  for  the  Draft 
Environmentai  Impact  Statement 
(DEIS)  for  Grow  the  Army  Actions  at 
Fort  Carson,  CO 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  Availability  (NOA). 

SUMMARY:  The  Department  of  the  Army 
announces  the  availability  of  a  DEIS  for 
the  implementation  of  the  decision  to 
station  a  new  Infantry  Brigade  Combat 
Team  (IBCT)  and  smaller  combat 
support  units  at  Fort  Carson,  and  the 
potential  stationing  of  a  Combat 
Aviation  Brigade  (CAB)  at  Fort  Carson 
in  the  future. 

DATES:  The  public  comment  period  for 
the  DEIS  will  end  45  days  after 
publication  of  an  NOA  in  the  Federal 
Register  by  the  U.S.  Environmental 
Protection  Agency. 


ADDRESSES:  For  specific  questions 
regarding  the  DEIS,  please  contact  Ms. 

Deb  Owings  or  Ms.  Robin  Renn,  Fort 
Carson  and  Pinon  Canyon  Maneuver 
Site  National  Environmental  Policy  Act 
Coordinators,  1638  Elwell  Street, 

Building  6236,  Fort  Carson,  CO  80913- 
4000.  Written  comments  may  be  mailed 
to  that  address  or  e-mailed  to 
CARSDECAMNEPA@conas.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Dee  McNutt,  Fort  Carson  Public  Affairs 
Office,  at  (719)  526-1269,  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Action  and  analysis  in  the 
DEIS  includes  constructing  new 
facilities  at  Fort  Carson  to  support  an 
IBCT  and  other  combat  support  units 
(approximately  3,900  additional 
Soldiers  and  their  dependents)  and  the 
potential  stationing  of  a  CAB 
(approximately  2,800  Soldiers  and  their 
dependents).  Additional  actions 
evaluated  as  part  of  the  Proposed  Action 
include  upgrading  ranges  at  Fort  Carson 
and  increased  use  of  live-fire  training 
ranges  and  maneuver  areas  at  Fort 
Carson  and  the  Pinon  Canyon  Maneuver 
Site  (PCMS).  Implementation  of  the 
Proposed  Action  is  anticipated  in  2009 
and  would  begin  following  the 
completion  of  a  Final  EIS  and  signing  of 
a  Record  of  Decision  (ROD).  The 
Proposed  Action  does  not  include  the 
expansion  of  PCMS  or  any  construction 
at  PCMS. 

The  stationing  of  additional  BCTs  and 
other  force  structure  realignment  actions 
across  the  Army  was  analyzed  in  the 
2007  Final  Programmatic  Environmental 
Impact  Statement  for  Army  Growth  and 
Force  Structure’  Realignment.  The  ROD 
determined  that  Fort  Carson  would 
receive  an  additional  IBCT  and  other 
units  contingent  on  site-specific  NEPA 
analysis.  The  DEIS  is  that  site-specific 
analysis  of  the  environmental  and 
socioeconomic  impacts  of  alternatives 
for  implementing  the  Army’s  previous 
stationing  decision.  The  DEIS  also 
analyzes  the  potential  stationing  of  a 
CAB. 

The  DEIS  analyzes  the  impacts  of 
several  alternatives  for  construction  of 
the  IBCT  facilities  and  the  No  Action 
Alternative.  Under  the  No  Action 
Alternative,  the  stationing  of  a  new 
IBCT  and  CAB  at  Fort  Carson  would  not 
be  implemented.  The  No  Action 
Alternative  provides  the  baseline 
conditions  for  comparison  to  the 
Proposed  Alternative. 

Impacts  analyzed  include  a  wide 
range  of  environmental  resource  areas: 
Land  use,  air  quality,  noise,  geology  and 
soils,  water  resources,  biological 
resources,  cultural  resources. 


socioeconomics,  transportation, 
utilities,  hazardous  and  toxic 
substances,  sustainability,  and 
cumulative  environmental  effects. 
Additional  concerns  or  impacts  may  be 
identified  as  a  result  of  comments 
received  on  this  DEIS. 

The  Army  invites  full  public 
participation  to  promote  open 
communication  and  better  decision 
making,  including  comment  on  the  DEIS 
and  participation  in  public  meetings 
which  will  be  announced  in  advance  in 
local  news  media.  The  DEIS  is  available 
at  local  libraries  surrounding  Fort 
Carson  and  PCMS,  and  the  document  , 
may  also  be  accessed  at  http:// 
www.aec.army.mil.  Comments  from  the 
public  will  be  considered  before  any 
decision  is  made  regarding 
implementation  of  the  Proposed  Action. 

Dated:  October  3,  2008. 

Addison  D.  Davis,  IV, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health). 

[FR  Doc.  E8-23995  Filed  10-9-08;  8:45  am] 
BILLING  CODE  37ia-0&-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Disposal  and  Reuse  of 
Fort  McPherson,  Georgia 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  Availability  (NOA). 

SUMMARY:  The  U.S.  Army  announces  the 
availability  of  the  DEIS,  which  evaluates 
the  potential  environmental  and 
socioeconomic  impacts  of  the  disposal 
and  reuse  of  Fort  McPherson,  Georgia, 
pursuant  to  the  2005  Base  Realignment 
and  Closure  (BRAG)  Commission 
recommendation. 

DATES:  The  public  comment  period  for 
the  DEIS  will  end  45  days  after 
publication  of  an  NOA  in  the  Federal 
Register  by  the  U.S.  Environmental 
Protection  Agency. 

ADDRESSES:  Please  send  written 
comments  on  the  DEIS  to:  Victor 
Bonilla,  BRAG  Environmental  Division, 
2053  North  D  Avenue,  Building  400, 
Fort  Gillem,  GA  302975161.  E-mail 
comments  should  be  sent  to 
victor. manuel.bonilla@conus. 
us.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Victor  Bonilla,  BRAC  Environmental 
Division  by  telephone  at  (404)  469- 
3557,  or  by  e-mail  at  the  above  address. 
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SUPPLEMENTARY  INFORMATION:  The  2005 
BRAG  Commission  recommended  the 
closure  of  Fort  McPherson  no  later  than 
15  September  2011  and  the  relocation  of 
tenant  headquarters  organizations  to 
Fort  Sam  Houston,  Texas;  Fort  Eustis, 
Virginia;  Fort  Bragg/Pope  Air  Force 
Base,  North  Carolina;  and  Shaw  Air 
Force  Base,  South  Carolina.  The  actions 
at  those  places  are  subject  to  separate 
NEPA  analysis. 

Following  closure,  the  property 
(approximately  487  acres)  will  be  excess 
to  Army  needs.  Accordingly,  the  Army 
proposes  to  dispose  of  its  real  property 
interests  at  Fort  McPherson.  The  Army 
has  recognized  the  McPherson  Planning 
Local  Redevelopment  Authority 
(MPLRA)  as  the  local  reuse  authority  for 
reuse  planning  associated  with  Fort 
McPherson.  The  MPLRA  released  the 
Fort  McPherson  Outreach  and  Land  Use 
Plan  in  September  2007.  The  plan  is 
available  electronically  at  http:// 
www.mcphersonredeveIopment.corn/ 
comprehensive_reuse.html. 

The  DES  analyzed  four  alternatives: 

(1)  Early  Transfer — under  which  transfer 
and  reuse  of  the  property  would  occur 
before  environmental  remedial  action 
has  been  completed;  (2)  Traditional 
Disposal — under  which  transfer  and 
reuse  of  the  property  would  occur  once 
environmental  remediation  is  complete 
for  individual  parcels  of  the  installation; 
(3)  Caretaker  Status — would  begin 
following  the  closure  of  the  installation 
in  the  event  that  the  Army  is  unable  to 
dispose  of  the  property.  The 
maintenance  of  the  property  would  be 
reduced  to  minimal  activities  necessary 
to  ensure  security,  health,  and  safety, 
and  to  avoid  physical  deterioration  of 
facilities;  and  (4)  No  Action,  under 
which  the  Army  would  continue 
operations  at  Fort  McPherson  at  levels 
similar  to  those  occurring  prior  to  the 
BRAC  Commission’s  recommendation 
for  closure.  Three  reuse  scenarios,  based 
on  medium,  medium-high,  and  high 
intensity  levels  of  reuse,  are  evaluated 
as  secondary  actions  of  disposal  of  Fort 
McPherson.  These  reuse  scenarios 
encompass  the  level  of  reuse  expected 
under  the  MPLRA’s  reuse  plan  and 
higher  and  lower  levels  of  reuse. 

For  either  of  the  transfer  alternatives, 
moderate  adverse  effects  would  be 
expected  to  occur  to  aesthetics  and 
visual  resources,  noise,  water  resources, 
biological  resources,  cultural  resources, 
transportation,  and  utilities.  Reuse 
analyzed  in  the  DEIS  could  result  in 
significant  adverse  effects  in  the  areas  of 
land  use,  air  quality,  socioeconomics, 
transportation,  and  utilities.  The 
McPherson  Implementation 
Redevelopment  Authority  is  authorized 
to  redevelop  the  installation  in 


accordance  with  the  Reuse  Plan. 

Disposal  of  the  property  for  reuse  in 
accordance  with  the  Reuse  Plan  would 
mitigate  to  less  than  significant  the 
direct  and  cumulative  impacts  of 
disposal  and  reuse. 

The  Army  invites  the  public,  tribal 
governments,  local  governments,  and 
state  and  federal  agencies  to  submit 
written  comments  or  suggestions 
concerning  the  alternatives  and  analyses 
presented  in  the  DEIS.  The  public  and 
government  agencies  also  are  invited  to 
participate  in  a  public  meeting  where 
oral  and  written  comments  and 
suggestions  will  be  received.  A  public 
meeting  will  be  held  at  a  convenient 
location  near  Fort  McPherson.  The  date, 
time,  and  location  will  be  announced  in 
the  local  news  media.  Copies  of  the 
DEIS  will  be  available  for  review  at 
several  local  libraries  prior  to  the  public 
meeting.  The  DEIS  may  also  be  viewed 
at  http:// WWW. mcpherson 
redeveIopment.org  and  http:// 
www.hqda.army.mil/acsim/bractnepa 
_eis_docs.htm. 

Addison  D.  Davis,  IV, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health). 

[FR  Doc.  E8-23990  Filed  10-9-08;  8:45  am] 
BILLING  CODE  3710-08-M 


ELECTION  ASSISTANCE  COMMISSION 
Sunshine  Act  Notice 

AGENCY:  U.S.  Election  Assistance 
Commission. 

ACTION:  Notice  of  public  meeting. 

DATE  &  TIME:  Wednesday,  October  15, 
2008,  1-4  p.m. 

PLACE:  National  Press  Club  of 
Washington,  529  14th  St.,  NW.,  13th 
Floor,  Washington,  DC  20045,  (202) 
662-7500  (Metro  Stop;  Metro  Center). 
AGENDA:  Commissioners  will  meet  and 
hold  a  panel  discussion  to  examine  key 
issues  facing  election  officials  and 
journalists  in  reporting  election  results, 
particularly  in  competitive  states.  Some 
of  the  topics  include:  (1)  Voting  systems 
technology;  (2)  non-traditional  ballots 
such  as  provisional  and  absentee  ballots 
and  ballots  of  military  and  overseas 
citizens;  (3)  time  and  procedures  for 
getting  election  results;  (4)  post-election 
issues  such  as  recounts  and  audits;  (5) 
time  zones,  poll  closings  and  reporting 
exit  polls  and  election  results. 
Participants  will  include  media 
representatives,  state  election  officials 
and  a  discussion  moderator. 

This  meeting  will  be  open  to  the 
public. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Sarah  Litton,  Telephone:  (202)  566- 
3100. 

Rosemary  E.  Rodriguez, 

Chair,  U.S.  Election  Assistance  Commission. 
[FR  Doc.  E8-24360  Filed  10-8-08;  4:15  pm] 
BILLING  CODE  6820-KF-P 


DEPARTMENT  OF  ENERGY 

Record  of  Decision  and  Floodplain 
Statement  of  Findings — Nevada  Rail 
Alignment  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  NV 

agency:  Office  of  Civilian  Radioactive 
Waste  Management,  U.S.  Department  of 
Energy. 

ACTION:  Record  of  Decision. 

SUMMARY:  In  July  2008,  the  Department 
of  Energy  (Department  or  DOE)  issued 
the  “Final  Supplemental  Environmental 
Impact  Statement  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  Nevada — Nevada  Rail 
Transportation  Corridor”  (DOE/EIS- 
0250F-S2)  (hereafter  referred  to  as  the 
final  Nevada  Rail  Corridor  SEIS),  the 
“Final  Environmental  Impact  Statement 
for  a  Rail  Alignment  for  the 
Construction  and  Operation  of  a 
Railroad  in  Nevada  to  a  Geologic 
Repository  at  Yucca  Mountain,  Nye 
County,  Nevada”  (DOE/EIS-0369) 
(hereafter  referred  to  as  the  final  Rail 
Alignment  EIS),  and  the  “Final 
Supplemental  Environmental  Impact 
Statement  for  a  Geologic  Repository  for 
the  Disposal  of  Spent  Nuclear  Fuel  and 
High-Level  Radioactive  Waste  at  Yucca 
Mountain,  Nye  County,  Nevada”  (DOE/ 
EIS-0250F-S1)  (hereafter  referred  to  as 
the  final  Repository  SEIS).  The  final 
Nevada  Rail  Corridor  SEIS  analyzed  the 
potential  impacts  of  constructing  and 
operating  a  railroad  for  shipments  of 
spent  nuclear  fuel,  high-level 
radioactive  waste,  and  other  materials  in 
the  Mina  corridor,  and  DOE  concluded 
that  the  Mina  corridor  warranted  further 
analysis  at  the  alignment  level.  This 
further,  more  detailed  analysis  is 
presented  in  the  final  Rail  Alignment 
EIS,  which  analyzed  the  potential 
environmental  impacts  of  constructing 
and  operating  a  railroad  along  rail 
alignments  in  both  the  Caliente  and 
Mina  rail  corridors.  The  final  Rail 
Alignment  EIS  also  analyzed  the 
potential  environmental  impacts  from 
shipments  of  general  freight  (also 
referred  to  as  common  carriage 
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shipments  or  the  Shared-Use  Option)  on 
a  railroad  in  either  corridor. 

The  final  Repository  SEIS  analyzed 
the  potential  environmental  impacts  of 
the  construction,  operation,  and 
eventual  closure  of  a  repository  at  Yucca 
Mountain.  The  final  Repository  SEIS 
also  included  the  potential  impacts  from 
national  transportation,  as  well  as  the 
potential  impacts  in  Nevada  from  the 
construction  and  Operation  of  a  railroad 
along  specific  alignments  in  the  Caliente 
and  Mina  rail  corridors.  DOE  concluded 
in  the  final  Repository  SEIS  that  the 
potential  impacts  associated  with  the 
repository  design  and  operational  plans 
are  similar  in  scale  to  the  impacts 
analyzed  in  the  “Final  Environmental 
Impact  Statement  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  Nevada”  {DOE/EIS-0250F, 
February  2002]  (Yucca  Mountain  Final 
EIS). 

Based  on  the  analyses  in  the  final  Rail 
Alignment  EIS,  among  other 
considerations  as  discussed  herein,  the 
Department  has  decided  to  construct 
and  operate  a  railroad  along  a  rail 
alignment  within  the  Caliente  corridor. 
DOE  also  has  decided  to  allow 
shipments  of  general  freight  on  the  rail 
line  (Shared-Use  Option).  The 
Department  will  obtain  all  regulatory 
approvals  necessary  to  construct  and 
operate  the  railroad,  and  allow  common 
carriage  shipments. 

ADDRESSES:  Copies  of  the  final  Nevada 
Rail  Corridor  SEIS,  final  Rail  Alignment 
EIS,  final  Repository  SEIS,  and  this 
Record  of  Decision  may  be  obtained  by 
mailing  a  request  to  Dr.  Jane 
Summerson  at  the  U.S.  Department  of 
Energy,  Office  of  Civilian  Radioactive 
Waste  Management,  1551  Hillshire 
Drive,  Las  Vegas,  NV  89134,  or  by 
calling  1-800-967-3477.  These 
documents  also  may  be  obtained  via  the 
Internet  at  http://www.ocrwm.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  these  documents 
can  be  submitted  to  Dr.  Jane  Summerson 
by  mail  or  telephone  at  the  above 
address  or  phone  number.  For  general 
information  regarding  the  DOE  National 
Environmental  Policy  Act  (NEPA) 
process  contact:  Ms.  Carol  M. 

Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (GC-20),  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585,  Telephone  202-586-4600,  or 
leave  a  message  at  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION: 


Background 

Pursuant  to  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended  (NWPA),  and 
NEPA,  DOE  issued  the  Yucca  Mountain 
Final  EIS  in  February  2002.  The  Yucca 
Mountain  Final  EIS  analyzed  a 
Proposed  Action  under  which  DOE 
would  construct,  operate,  monitor  and 
eventually  close  a  geologic  repository  at 
Yucca  Mountain,  including  shipment  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste  from  72  commercial 
and  five  DOE  sites  to  the  Yucca 
Mountain  repository.  DOE  evaluated  the 
potential  environmental  impacts  of 
transporting  spent  nuclear  fuel  and 
high-level  radioactive  waste  to  the 
repository  under  a  variety  of  modes, 
including  legal-weight  truck,  rail, 
heavy-haul  truck,  and  barge.  Two 
national  transportation  alternatives, 
referred  to  as  the  mostly  legal-weight 
truck  alternative  and  the  mostly  rail 
alternative,  and  three  Nevada 
alternatives,  referred  to  as  the  legal- 
weight  truck  alternative,  the  rail 
alternative,  and  the  heavy-haul  truck 
alternative,  were  evaluated.  The 
Department  identified  the  mostly  rail 
alternative  as  its  preferred  mode  of 
transportation,  both  nationally  and  in 
the  State  of  Nevada,  in  the  Yucca 
Mountain  Final  EIS. 

DOE  stated  in  the  Yucca  Mountain 
Final  EIS  that,  if  it  were  to  select  the 
mostly  rail  alternative  (both  nationally 
and  in  Nevada),  a  rail  line  would  need 
to  be  constructed  to  connect  the 
repository  site  at  Yucca  Mountain  to  an 
existing  rail  line  in  the  State  of  Nevada. 
Accordingly,  the  Yucca  Mountain  Final 
EIS  evaluated  in  detail  the  potential 
environmental  impacts  from  the 
construction  and  operation  of  a  rail  line 
within  five  rail  corridors — Caliente, 
Carlin,  Caliente-Chalk  Mountain,  Jean, 
and  Valley  Modified.  The  Department 
did  not  identify  a  preferred  rail  corridor 
in  the  Yucca  Mountain  Final  EIS,  but 
indicated  it  would  do  so  at  least  30  days 
before  making  any  decision  on  the 
selection  of  a  rail  corridor  in  which  to 
construct  a  rail  line  in  Nevada.  On 
December  29,  2003,  the  Department 
announced  in  the  Federal  Register  that 
the  Caliente  rail  corridor  was  its 
preferred  corridor  (68  FR  74951). 

On  April  8,  2004,  DOE  announced  in 
a  Record  of  Decision  the  selection  of  the 
mostly  rail  alternative  analyzed  in  the 
Yucca  Mountain  Final  EIS  for 
transporting  spent  nuclear  fuel  and 
high-level  radioactive  waste  nationally 
and  within  Nevada  (69  FR  18557).  DOE 
also  announced  in  that  Record  of 
Decision  that  it  had  selected  the 
Caliente  rail  corridor  in  which  to 


examine  possible  alignments  for 
construction  of  a  rail  line  in  Nevada. 

In  September  2004,  the  State  of 
Nevada  filed  a  petition  for  review  with 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit, 
pursuant  to  Section  119  of  the  NWPA, 
seeking  review  of  DOE’s  April  8,  2004, 
Record  of  Decision  and  the 
transportation-related  portions  of  the 
Yucca  Mountain  Final  EIS  on  which  it 
was  based.  Nevada  claimed  that  in 
selecting  a  national  transportation  mode 
and  Nevada  rail  corridor  for  the 
shipment  of  radioactive  materials  to 
Yucca  Mountain,  DOE  violated  NEPA 
and  NEPA  implementing  regulations 
and  acted  in  an  arbitrary  and  capricious 
manner  and  contrary  to  law. 

In  an  August  8,  2006,  decision,  the 
District  of  Columbia  Circuit  denied 
Nevada’s  petition  and  rejected  the 
State’s  claims  on  their  merits.  State  of 
Nevada  v.  Department  of  Energy,  457 
F.3d  78,  89-93  (D.C.  Cir.  2006).  The 
Court  held  that  DOE  had  met  its 
obligations  under  the  Council  on 
Environmental  Quality  regulations  (40 
Code  of  Federal  Regulations  (CFR) 
1503.1(a)(2))  with  respect  to 
consultation  with  other  agencies;  that 
DOE  had  appropriately  tiered  its 
proposed  action  analyses  under  40  CFR 
1508.28;  that  DOE  had  taken  the 
requisite  hard  look  at  the  potential  rail 
corridor  environmental  impacts;  that 
DOE’s  analysis  of  the  environmental 
impacts  of  rail  corridor  selection  in  its 
Yucca  Mountain  Final  EIS  was 
adequate;  and  that  DOE’s  selection  of 
the  Caliente  corridor  therefore  was  not 
arbitrary  or  capricious. 

On  April  8,  2004,  DOE  announced  in 
the  Federal  Register  its  intent  to  prepare 
an  EIS  under  NEPA  for  the  alignment, 
construction,  and  operation  of  a  rail  line 
for  shipments  of  spent  nuclear  fuel, 
high-level  radioactive  waste,  and  other 
materials  related  to  the  construction  and 
operation  of  a  repository  from  a  site  near 
Caliente,  Lincoln  County,  Nevada,  to  a 
geologic  repository  at  Yucca  Mountain, 
Nye  County,  Nevada  (69  FR  18565).  The 
Federal  Register  notice  also  announced 
the  schedule  for  public  scoping 
meetings,  and  invited  comments  on  the 
scope  of  the  Rail  Alignment  EIS  to 
ensure  that  all  relevant  environmental 
issues  and  reasonable  alternatives 
would  be  addressed. 

During  the  public  scoping  process  in 
2004,  DOE  received  comments 
suggesting  that  other  rail  corridors,  in 
particular  the  Mina  route,  be 
considered.  Following  review  of  the 
scoping  comments,  DOE  held 
discussions  with  the  Walker  River 
Paiute  Tribe  and,  in  May  2006,  the 
Tribal  Council  informed  DOE  that  it  had 
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withdrawn  a  previous  objection  to  the 
completion  of  an  EIS  studying  the 
potential  transportation  of  spent  nuclear 
fuel  and  high-level  radioactive  waste 
across  its  reservation. 

On  October  13,  2006,  DOE  announced 
its  intent  to  expand  the  scope  of  the  Rail 
Alignment  EIS  to  incorporate  analysis  of 
the  potential  environmental  impacts 
associated  with  constructing  and 
operating  a  rail  line  within  the  Mina  rail 
corridor  (71  FR  60484).  DOE  indicated 
that  it  would  supplement  the  rail 
corridor  analysis  of  the  Yucca  Mountain 
Final  EIS  by  evaluating  the  Mina  rail 
corridor,  and  that  ^t  would  update,  as 
appropriate,  the  information  and 
analysis  for  other  rail  corridors  analyzed 
in  detail  in  the  Yucca  Mountain  Final 
EIS.  DOE  also  indicated  that  it  would 
include  an  analysis  of  alternative 
alignments  within  the  Mina  corridor  at 
the  same  level  of  detail  as  the  ongoing 
alignment  analysis  for  the  Caliente 
corridor. 

Also  on  October  13,  2006,  DOE 
announced  its  intent  to  prepare  a 
supplement  to  the  Yucca  Mountain 
Final  EIS  to  address  modifications  to 
repository  design  and  operation  plans 
since  completion  of  the  Yucca  Mountain 
Final  EIS  (71  FR  60490).  DOE  indicated 
that  it  would  evaluate  the  potential 
environmental  impacts  of  the 
construction,  operation,  and  closure  of 
the  repository  under  the  modified 
repository  design  and  operational  plans, 
and  would  update  the  analysis  and 
potential  environmental  impacts  of 
transporting  spent  nuclear  fuel  and 
high-level  radioactive  waste  to  the 
repository  under  the  mostly  rail 
alternative. 

On  April  17,  2007,  the  Walker  River 
Paiute  Tribal  Council  announced  a 
resolution  withdrawing  support  for  the 
Tribe’s  participation  in  the  EIS  process, 
and  renewing  the  Tribe’s  past  objection 
to  the  transportation  of  nuclear  waste 
through  its  reservation.  In  light  of  this, 
DOE  identified  the  Mina  alternative  as 
nonpreferred  in  the  draft  Rail  Alignment 
EIS  and  subsequently  in  the  final  Rail 
Alignment  EIS. 

On  October  12,  2007,  the  Department 
announced  in  the  Federal  Register  the 
availability  of  the  draft  Nevada  Rail 
Corridor  SEIS,  draft  Rail  Alignment  EIS, 
and  the  draft  Repository  SEIS  (72  FR 
58071).  doe’s  Notice  of  Availability 
invited  interested  parties  to  comment  on 
these  NEPA  documents  during  a  90-day 
public  comment  period  that  ended  on 
January  10,  2008.  DOE  held  eight  public 
hearings  at  locations  in  Nevada, 
California,  and  Washington,  DC.  The 
Department  received  about  4,000 
comments  from  nearly  1,100 
commenters.  DOE  has  considered  all  of 


these  comments,  and  responded  as 
appropriate  in  the  final  Nevada  Rail 
Corridor  SEIS,  the  final  Rail  Alignment 
EIS,  and  the  final  Repository  SEIS. 

On  July  11,  2008,  the  Environmental 
Protection  Agency  announced  in  the 
Federal  Register  the  availability  of 
doe’s  final  Nevada  Rail  Corridor  SEIS, 
final  Rail  Alignment  EIS,  and  final 
Repository  SEIS  (73  FR  39958).  The 
final  Nevada  Rail  Corridor  SEIS 
provided  a  corridor-level  analysis  of  the 
Mina  rail  corridor,  and  updated 
information,  as  appropriate,  regarding 
the  other  rail  corridors  analyzed  in 
detail  in  the  Yucca  Mountain  Final  EIS. 
DOE  concluded  in  the  final  Nevada  Rail 
Corridor  SEIS  that  (1)  the  Mina  rail 
corridor  warranted  further  study  at  the 
alignment  level  as  a  nonpreferred 
alternative,  and  (2)  there  were  no 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  that  would  warrant  further 
consideration  of  the  Carlin,  Jean  or 
Valley  Modified  corridors  at  the 
alignment  level. ^ 

The  final  Rail  Alignment  EIS  analyzed 
the  potential  impacts  of  constructing 
and  operating  a  railroad  ^  for  shipments 
of  spent  nuclear  fuel,  high-level 
radioactive  waste,  and  other  materials 
along  the  reasonable  rail  alignments  '■*  in 
the  Caliente  and  Mina  rail  corridors.^  A 
rail  alignment  is  an  engineered 
refinement  of  a  rail  corridor  in  which 
DOE  would  identify  the  location  of  a 
rail  line.  A  rail  alignment  comprises 
common  segments  and  alternative 
segments.  A  corridor  is  a  strip  of  land 
400  meters  (0.25  mile)  wide  through 
which  DOE  would  identify  an  alignment 
for  the  construction  of  the  rail  line.  The 
final  Rail  Alignment  EIS  also  analyzed 
the  potential  environmental  Impacts 
from  common  carriage  shipments  along 
those  rail  alignments  (the  Shared-Use 
Option). 

The  U.S.  Air  Force,  Surface 
Transportation  Board,  Bureau  of  Land 
Management,  Lincoln  County, 
Esmeralda  County,  Nye  County,  and  the 
City  of  Caliente,  Nevada,  were 
cooperating  agencies  in  the  preparation 


’  DOE  eliminated  from  further  consideration  the 
Oaliente-Chalk  Mountain  rail  corridor,  which 
would  cross  the  Nevada  Test  and  Training  Range, 
because  of  U.S.  Air  Force  concerns  that  a  rail  line 
would  interfere  with  military  mission  activities. 

2  A  transportation  system  incorporating  the  rail 
line,  operations  support  facilities,  railcars, 
locomotives,  and  other  related  property  and 
infrastructure. 

^  An  engineered  refinement  of  a  rail  corridor  in 
which  DOE  would  identify  the  location  of  a^-ail 
line.  A  rail  alignment  comprises  common  .segments 
and  alternative  segments,  as  di.scussed  herein. 

•*  A  corridor  is  a  strip  of  land  400  meters  (0.25 
mile)  wide  through  which  DOE  would  identifv'  an 
alignment  for  the  construction  of  the  rail  line. 


of  the  final  Nevada  Rail  Corridor  SEIS 
and  the  final  Rail  Alignment  EIS. 

The  final  Repository  SEIS  analyzed 
the  potential  environmental  impacts  of 
national  transportation,  as  well  as  the 
potential  impacts  in  Nevada,  from  the 
construction  and  operation  of  a  railroad 
along  specific  alignments  in  either  the 
Caliente  or  the  Mina  corridor  to  ensure 
that  the  full  scope  of  potential 
environmental  impacts  associated  with 
the  proposed  construction  and 
operation  of  the  repository  were 
considered.  DOE  concluded  in  the  final 
Repository  SEIS  that  the  potential 
impacts  associated  with  the  repository 
design  and  operational  plans  are  similar 
in  scale  to  the  impacts  analyzed  in  the 
Yucca  Mountain  Final  EIS.  Nye  County 
was  a  cooperating  agency  in  the 
preparation  of  the  final  Repository  SEIS. 

Proposed  Action  and  Alternatives  in 
the  Final  Rail  Alignment  EIS 

The  final  Rail  Alignment  EIS 
examined  a  Proposed  Action  and  a  No 
Action  Alternative.  The  Department’s 
Proposed  Action  is  to  determine  an 
alignment  (within  a  corridor),  and 
construct  and  operate  a  railroad  in 
Nevada  to  transport  spent  nuclear  fuel, 
high-level  radioactive  waste,  and  other 
materials  from  an  existing  rail  line  to  a 
repository  at  Yucca  Mountain. 

Under  the  No  Action  Alternative, 

DOE  would  not  select  a  rail  alignment 
within  either  the  Caliente  or  Mina  rail 
corridors  for  the  construction  and 
operation  of  a  railroad.  If  DOE  were  not 
to  select  a  rail  alignment  in  either  the 
Caliente  or  Mina  rail  corridor,  the  future 
course  that  it  would  pursue  to  meet  its 
obligation  under  the  NWPA  is 
uncertain. 

There  are  two  implementing 
alternatives  under  the  Proposed 
Action — the  Caliente  Implementing 
Alternative,  under  which  the 
Department  would  construct  the 
proposed  railroad  in  the  Caliente  rail 
corridor,  and  the  Mina  Implementing 
Alternative,  under  which  the 
Department  would  construct  the 
proposed  railroad  in  the  Mina  rail 
corridor.  In  each  rail  corridor,  DOE 
evaluated  a  series  of  common  segments 
and  the  range  of  reasonable  alternative 
segments.  Common  segments  are 
portions  of  the  rail  alignment  for  which 
DOE  has  identified  a  single  route  for  the 
rail  line.  Alternative  segments  are 
portions  of  the  rail  alignment  for  which 
DOE  has  identified  multiple  routes  for 
the  rail  line. 

DOE  also  evaluated  the  Shared-Use 
Option  under  each  implementing 
alternative.  Under  the  Shared-Use 
Option,  DOE  would  allow  common 
carriage  shipments  on  the  rail  line. 
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In  addition  to  evaluating  the  potential 
impacts  of  constructing  and  operating 
the  railroad,  the  final  Rail  Alignment 
EIS  identified  and  evaluated  the 
facilities  needed  to  construct  the 
railroad,  such  as  quarries  and 
construction  camps,  and  to  operate  the 
railroad,  such  as  staging  yards  and 
maintenance  facilities,  under  each 
implementing  alternative.  Additional 
descriptive  information  for  these 
facilities,  as  well  as  other  aspects  of  the 
implementing  alternatives,  may  be 
found  in  Chapter  2  of  the  final  Rail 
Alignment  EIS. 

Caliente  Implementing  Alternative — 
Preferred  Alternative 

A  rail  line  in  the  Caliente  rail  corridor 
would  extend  north  from  Caliente, 
Nevada,  turn  west  and  proceed  to  near 
the  northwest  corner  of  the  Nevada  Test 
and  Training  Range,  and  then  continue 
south-southeast  to  Yucca  Mountain  (see 
Figure  S-3  of  the  Summary  to  the  final 
Rail  Alignment  EIS).  The  rail  line  would 
range  in  length  from  about  528  to  541 
kilometers  (328  to  336  miles), 
depending  on  the  combination  of 
alternative  segments. 

There  are  six  common  segments  along 
the  Caliente  rail  alignment  starting  with 
common  segment  1  south  of  Panaca, 
Nevada,  and  moving  west  sequentially 
to  common  segment  6  near  Yucca 
Mountain.  DOE  evaluated  alternative 
segments  at  six  locations  along  the 
Caliente  rail  alignment  starting  at  the 
interface  with  the  Union  Pacific 
Railroad  mainline  near  Caliente,  Nevada 
(two  alternative  segments  referred  to  as 
Caliente  and  Eccles),  and  moving  west 
to  Garden  Valley  (Garden  Valley 
segments  1,2,3  and  8),  southwest  of  the 
South  Reveille  Wilderness  Study  Area 
(South  Reveille  segments  2  and  3),  near 
the  town  of  Goldfield  (Goldfield 
segments  1,  3  and  4),  north  of  Scottys 
Junction  (Bonnie  Claire  segments  2  and 
3),  and  near  Oasis  Valley  (Oasis  Valley 
segments  1  and  3).  These  common 
segments  and  alternative  segments  are 
shown  in  Figure  S-3  of  the  Summary  to 
the  final  Rail  Alignment  EIS. 

DOE  anticipates  that  it  would  take  4 
to  10  years  to  construct  the  proposed 
railroad.  Construction  of  the  railroad 
would  include  construction  of  the  rail 
line,  the  infrastructure  necessary  to 
support  the  construction  and  operation 
of  the  railroad  (for  example,  water  wells, 
ballast  5  quarries,  construction  camps), 
and  operations  support  facilities.  ^ 
Construction  activities  would  occur 
inside  a  300-meter  (1,000-foot)  wide 


®  Coarse  rock  placed  under  the  railroad  tracks  to 
support  the  railroad  ties  and  improve  drainage 
along  the  rail  line. 


construction  right-of-way,  except  in 
some  areas  requiring  deep  cuts  or  high 
fills,  which  could  extend  beyond  typical 
widths  by  up  to  300  feet.  Alternatively, 
the  construction  right-of-way  would  be 
more  narrow  than  300  meters  (1,000 
feet)  when  passing,  through  certain  areas 
such  as  private  lands  and  wetlands.  The 
total  construction  footprint  would  be 
approximately  164  square  kilometers 
(40,600  acres).  Obtaining  a  right-of-way 
for  access  to  public  land  for 
construction  of  the  railroad  would  be 
subject  to  approval  by  the  Bureau  of 
Land  Management. 

Construction  of  the  rail  line  would 
require  DOE  to  obtain  water,  ballast, 
subballast,®  steel  for  bridges,  concrete 
ties,  and  rail.  Water  would  be  obtained 
by  pumping  groundwater  from  water- 
supply  wells  along  the  rail  alignment, 
and  under  the  Caliente  Implementing 
Alternative,  a  maximum  of  107  well 
sites  would  be  required  to  supply  the 
estimated  6,100  acre-feet  of  water 
necessary  for  construction. 

DOE  would  obtain  ballast  by 
constructing  up  to  four  quarries  from  six 
potential  locations  along  the  Caliente 
rail  alignment.  Subballast  would  be 
obtained  from  sites  along  the  rail 
alignment,  from  waste  rock  generated  at 
ballast  quarry  sites,  from  materials 
excavated  during  rail  roadbed  ^ 
construction,  or  from  the  development 
of  new  subballast  borrow  sites 
established  inside  the  construction 
right-of-way.  The  Department  would 
obtain  steel,  concrete  ties,  and  rail  from 
existing  commercial  sources. 

Construction  of  the  rail  line  would 
require  DOE  to  establish  construction 
camps  to  provide  housing  for  workers 
and  a  logistical  base  from  which  to 
conduct  construction  activities.  The 
Department  would  establish  up  to  12 
construction  camps,  with  up  to  six 
operating  at  one  time,  along  the  Caliente 
rail  alignment. 

DOE  would  construct  the  rail  line  in 
two  steps;  (1)  Rail  roadbed  construction 
and  (2)  track  construction.  The  rail 
roadbed  would  form  tbe  base  upon 
which  the  subballast,  ballast,  concrete 
ties,  and  rail  would  be  laid.  Track 
construction  would  involve  the 
placement  of  subballast,  ballast, 
concrete  ties,  and  rail  on  top  of  the  rail 
roadbed,  building  a  service  road,  and 
establishing  power  and  communication 
systems. 

DOE  also  would  construct  bridges, 
culverts,  and  at-grade  and  grade- 

®  A  layer  of  crushed  gravel  used  to  separate  the 
ballast  and  roadbed  for  the  purpose  of  load 
distribution  and  drainage. 

^  Earthwork  foundation  upon  which  the  track, 
ties,  ballast,  and  subballast  of  a  rail  line  are  laid. 


separated  road  crossings.®  The 
Department  would  construct  up  to  240 
bridges,  138  large  culverts,  and  five 
grade-separated  crossings  of  highways 
along  the  Caliente  rail  alignment. 
Crossings  at  other  paved  public 
roadways  would  be  at-grade  where  DOE 
would  install  active  warning  devices, 
such  as  flashing  lights  and  gates.  For 
crossings  at  unpaved  roads  and  private 
crossings,  DOE  would  install  passive 
warning  devices,  such  as  stop  signs. 

After  completion  of  construction,  the 
railroad  would  operate  for  up  to  50 
years.  During  that  time,  there  would  be 
about  3,000  rail  shipnjents  of  spent 
nuclear  fuel  and  high-le\'el  radioactive 
waste  to  the  repository.  There  also 
would  be  shipments  of  construction 
materials,  diesel  fuel,  and  other  supplies 
to  the  repository. 

Trains  carrying  spent  nuclear  fuel  and 
high-level  radioactive  waste  would 
arrive  at  an  Interchange  Yard  ®  on  the 
Union  Pacific  Railroad  mainline  near 
Caliente,  Nevada,  and  proceed  to  a 
Staging  Yard  along  either  the  Caliente 
or  the  Eccles  alternative  segment.  DOE 
evaluated  three  staging  yards  in  the  final 
Rail  Alignment  EIS — the  Indian  Cove 
and  Upland  Staging  Yards  along  the 
Caliente  alternative  segment,  and  the 
Eccles-North  Staging  Yard  along  the 
Eccles  alternative  segment.  A  typical 
train  leaving  the  Staging  Yard  and 
transporting  radioactive  materials  for 
the  repository  would  consist  of  two  or 
three  4,000-horsepower  diesel-electric 
locomotives  followed  by  a  buffer  car, 
one  to  five  cask  cars  followed  by 
another  buffer  car,  and  one  escort  car 
carrying  security  personnel. 

Trains  transporting  radioactive 
materials  for  the  repository  would 
depart  the  Staging  Yard  and  travel  to  the 
Rail  Equipment  Maintenance  Yard,  the 
termination  point  of  the  railroad  and  the 
staging  area  for  the  delivery  of  loaded 
cask  cars  and  other  materials  to  the 
repository  receiving  and  inspection 
area.  The  Rail  Equipment  Maintenance 
Yard  would  be  located  less  than  one 
mile  from  the  southern  boundary  of  the 
geologic  repository  operations  area.  A 
railroad  crew  would  bring  casks  from 
the  Rail  Equipment  Maintenance  Yard 
to  the  boundary  of  the  geologic 
repository  operations  area.  At  the 
boundary,  control  of  the  casks  would  be 


®  An  at-grade  crossing  occurs  when  a  road  and  a 
rail  line  cross  paths  at  the  same  elevation.  A  grade- 
separated  crossing  occurs  when  a  road  and  a  rail 
line  cross  paths  and  one  passes  over  the  other. 

®The  Interchange  Yard  is  the  intersection 
between  the  Union  Pacific  mainline  and  the  DOE 
rail  line. 

’“The  Staging  Yard  is  the  rail  yard  that  would 
temporarily  store,  service  and  maintain  railcars  and 
locomotives,  and  assemble  trains  for  trips  to  the 
repository  at  Yucca  Mountain. 
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transferred  to  the  geologic  repository 
operations  area  for  removal  of  the  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  Empty  casks  would  he 
transferred  back  to  railroad  control  at 
the  boundary  of  the  geologic  repository 
operations  area  for  transport  back  to  the 
Union  Pacific  Railroad. 

A  National  Transportation  Operations 
Center  would  oversee  the  shipment  of 
casks  from  sites  throughout  the  United 
States.  The  Nevada  Railroad  Control 
Center,  co-located  with  the  National  • 
Transportation  Operations  Center, 
would  coordinate  train  movements,  rail 
operations,  and  emergency  response 
operations  along  the  proposed  railroad 
in  Nevada.  In  the  final  Rail  Alignment 
EIS,  DOE  evaluated  these  facilities  at 
either  the  Rail  Equipment  Maintenance 
Yard  or  at  the  Staging  Yard  (two 
locations  for  the  Staging  Yard  were 
analyzed  along  the  Caliente  alternative 
segment,  and  one  location  for  the 
Staging  Yard  was  analyzed  along  the 
Eccles  alternative  segment). 

Under  the  Caliente  Implementing 
Alternative,  rail  line  maintenance  and 
inspection  activities  would  be 
conducted  out  of  Maintenance-of-Way 
Facilities.  DOE  evaluated  Maintenance- 
of-Way  Facilities  at  different  locations. 
Either  a  single  Maintenance-of-Way 
Facility  would  be  constructed  along 
Goldfield  alternative  segment  4  just 
north  of  the  town  of  Goldfield,  Nevada, 
or  a  Maintenance-of-Way  Headquarters 
Facility  would  be  constructed  near 
Tonopah,  Nevada,  and  a  Maintenance- 
of-Way  Trackside  Facility  would  be 
constructed  along  common  segment  3. 

DOE  also  analyzed  a  Shared-Use 
Option,  under  which  the  Department 
would  allow  common  carriage 
shipments  on  the  rail  line.  The  Shared- 
Use  Option  would  require  construction 
of  commercial  sidings  to  provide  access 
for  potential  commercial  shippers  other 
than  the  Department,  and  facilities  for 
operation  of  commercial  rail  service. 
Funding  for  construction  of  these 
sidings  and  facilities  for  commercial  rail 
service  could  be  provided  by  either  the 
private  sector  or  Government  sources. 
The  Department’s  proposed  design  for 
the  rail  line  (for  example,  grade  and 
curvature)  would  accommodate  shared 
use. 

DOE  estimated  that  approximately 
eight  common  carriage  shipments  could 
run  per  week  on  the  rail  line.  Trains 
carrying  spent  nuclear  fuel  and  high- 
level  radioactive  waste  would  have 
priority. 

DOE  could  decide  to  abandon  the 
proposed  railroad  after  shipments  to  the 
repository  were  complete. 

Abandonment  could  involve  the 
removal  of  the  rail  roadbed,  ballast. 


track,  ties,  signaling,  and  other  related 
infrastructure.  DOE  would  reclaim  the 
lands  disturbed  by  the  abandonment 
process.  If  DOE  were  to  decide  to 
abandon  the  railroad,  it  would 
relinquish  its  right-of-way  and  the 
Bureau  of  Land  Management  would 
continue  to  manage  the  public  land. 
Abandonment  of  the  railroad  would  be 
conducted  in  accordance  with 
applicable  requirements  and  in 
consultation  with  local  governments, 
the  Surface  Transportation  Board,  and 
the  Bureau  of  Land  Management.  It  is 
premature  at  this  time  for  DOE  to  decide 
the  future  disposition  of  the  railroad 
after  the  end  of  the  shipping  campaign 
to  the  Yucca  Mountain  repository.  Any 
such  future  decision  would  be  subject  to 
further  NEPA  review,  as  appropriate. 

Mina  Implementing  Alternative 

A  rail  line  in  the  Mina  rail  corridor 
would  extend  from  near  Wabuska, 
Nevada,  in  a  southeasterly  direction  to 
Yucca  Mountain.  The  total  length  of  the 
rail  line  could  range  from  about  452  to 
502  kilometers  (281  to  312  miles), 
including  the  existing  Department  of 
Defense  rail  line  (see  Figure  S-4  of  the 
Summary  to  the  final  Rail  Alignment 
EIS).  The  portion  of  the  Mina  rail 
alignment  that  would  require 
construction  of  a  new  rail  line  could 
range  in  length  from  about  410  to  459 
kilometers  (255  to  285  miles), 
depending  on  the  combination  of 
common  and  alternative  segments. 

There  are  four  common  segments 
along  the  Mina  alignment.  Common 
segment  1  starts  west  of  Hawthorne 
continuing  to  Blair  Junction,  Nevada; 
common  segment  2,  which  would  start 
south  of  Lida  Junction,  Nevada;  and 
common  segment  5  and  common 
segment  6,  which  are  the  same  as 
common  segments  5  and  6  along  the 
Caliente  rail  alignment.  DOE  evaluated 
alternative  segments  at  four  locations 
along  the  Mina  alignment  starting  near 
Schurz,  Nevada  (four  alternative 
segments  referred  to  as  Schurz  1,  4,  5, 
and  6),  and  moving  southeast  toward 
the  area  of  Montezuma  southeast  of 
Blair  Junction  (Monteziuna  segments  1, 
2  and  3),  north  of  Scottys  Junction 
(Bonnie  Claire  segments  2  and  3),  and 
near  Oasis  Valley  (Oasis  Valley 
segments  1  and  3).  Bonnie  Claire 
segments  2  and  3,  and  Oasis  Valley 
segments  1  and  3  are  the  same  as  those 
along  the  Caliente  alignment. 

Construction  and  operation  of  a 
railroad  along  the  Mina  rail  alignment 
would  be  implemented  as  described 
under  the  Caliente  Implementing 
Alternative.  However,  the  infrastructure 
necessary  to  support  construction  and 
operation  of  the  railroad  would  differ  in 


some  respects.  Under  the  Mina 
Implementing  Alternative,  water  would 
be  obtained  from  a  maximum  of  74  well 
sites  to  supply  the  estimated  5,950  acre- 
feet  of  water  necessary  for  construction. 
DOE  would  obtain  ballast  by 
constructing  up  to  two  quarries  from 
five  potential  locations  along  the  rail  - 
alignment,  and  there  would  be  up  to  10 
construction  camps,  with  up  to  six 
operating  at  one  time.  The  Department 
would  construct  up  to  69  bridges,  60 
large  culverts,  and  four  grade-separated 
crossings  of  highways  along  the  Mina 
rail  alignment. 

Under  the  Mina  Implementing 
Alternative,  trains  would  arrive  on  the 
Union  Pacific  Railroad  mainline  near 
Hazen  and  proceed  to  the  Staging  Yard 
at  Hawthorne  via  the  Union  Pacific 
Railroad  Hazen  Branchline,  the 
Department  of  Defense  Branchline 
North,  one  of  the  Schurz  alternative 
segments,  and  the  Department  of 
Defense  Branchline  South.  Unlike  the 
Caliente  Implementing  Alternative, 
there  is  sufficient  space  to  locate  the 
functions  of  the  Interchange  Yard  and 
Staging  Yard  in  a  single  facility  (the 
Staging  Yard)  at  Hawthorne,  Nevada. 

The  National  Transportation 
Operations  Center  and  the  Nevada 
Railroad  Control  Center  would  be  co¬ 
located  and  perform  the  same  functions 
as  described  under  the  Caliente 
Implementing  Alternative.  In  the  final 
Rail  Alignment  EIS,  DOE  evaluated  both 
of  these  facilities  at  two  locations — at 
the  Rail  Equipment  Maintenance  Yard 
located  less  than  one  mile  from  the 
southern  boundary  of  the  geologic 
repository  operations  area  on  the  Yucca 
Mountain  site,  and  at  the  Staging  Yard 
in  Hawthorne,  Nevada. 

Rail  line  maintenance  and  inspection 
activities  would  be  conducted  out  of 
Maintenance-of-Way  Facilities,  which 
would  consist  of  a  Maintenance-of-Way 
Facility  and  two  Satellite  Maintenance- 
of-Way  Facilities.  DOE  evaluated  the 
Maintenance-of-Way  facilities  at 
different  locations  along  the  Mina  rail 
alignment  near  Silver  Peak,  Nevada, 
along  Montezuma  alternative  segment  1, 
and  near  Klondike,  Nevada,  along 
Montezuma  alternative  segments  2  and 
3. 

Under  the  Mina  Implementing 
Alternative,  DOE  analyzed  a  Shared-Use 
Option,  under  which  the  Department 
would  allow  common  carriage 
shipments  on  the  rail  line.  Shipments 
would  occur  as  described  above  under 
the  Caliente  Implementing  Alternative, 
except  there  would  be  an  average  of  18 
common  carriage  shipments  per  week. 
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Environmentally  Preferable 
Implementing  Alternative 

Proposed  Action  and  No  Action 
Alternative 

In  determining  the  environmentally 
preferable  alternative,  DOE  considered 
potential  environmental  impacts  that 
could  occur  under  the  Proposed  Action 
from  selecting  a  rail  alignment  within 
either  the  Caliente  or  Mina  rail  corridor 
and  constructing  and  operating  a 
railroad  within  the  selected  alignment, 
and  the  potential  environmental 
impacts  that  would  occur  under  the  No 
Action  Alternative  from  not  selecting  a 
rail  alignment  within  either  rail 
corridor.  The  potential  environmental 
impacts  of  selecting  a  rail  alignment 
within  either  the  Caliente  or  Mina  rail 
corridor  and  constructing  and  operating 
a  railroad  along  such  alignment  would 
be  greater  than  the  potential 
environmental  impacts  of  the  No  Action 
Alternative  under  which  no  such 
selection  and  therefore  no  construction 
or  operation  would  occur  within  either 
of  these  rail  corridors.  For  this  reason, 
at  least  in  the  short  term,  the  No  Action 
Alternative  is  environmentally 
preferable  to  the  Proposed  Action. 
However,  given  DOE’s  responsibilities 
under  the  NWPA  and  the  Yucca 
Mountain  Development  Act  (Pub.  L. 
107-200),  and  consistent  with  DOE’s 
tiered  decisionmaking,  it  is  necessary 
for  DOE  to  proceed  with  the  selection  of 
an  alignment  and  the  construction  and 
operation  of  a  railroad  within  that 
alignment  for  shipments  of  spent 
nuclear  fuel,  high-level  radioactive 
waste,  and  other  materials  to  the  Yucca 
Mountain  site. 

Caliente  and  Mina  Implementing 
Alternatives 

DOE  considered  potential 
environmental  impacts  that  could  occur 
from  the  construction  and  operation  of 
a  railroad  along  the  Caliente  and  Mina 
rail  alignments.  As  a  general  matter, 
based  on  the  analyses  of  the  final  Rail 
Alignment  EIS,  DOE  concluded  that 
construction  and  operation  of  a  railroad 
along  either  the  Caliente  or  Mina  rail 
alignments  would  result  in  broadly 
similar,  but  generally  small,  potential 
impacts  to  natural,  human  health, 
social,  economic,  and  cultural 
resources.  More  specifically,  the 
analyses  in  the  final  Rail  Alignment  EIS 
showed  there  would  be  no  significant 
differences  (between  the  Caliente  and 
Mina  alignments)  in  potential  impacts 
to  aesthetic  resources,  air  quality 
(including  potential  impacts  on  global 
climate  change),  groundwater  resources, 
noise  and  vibration,  socioeconomics, 
occupational  and  public  health  and 


safety  (including  potential  risks  from 
accidents  and  acts  of  sabotage  or 
terrorism),  utilities,  energy  and 
materials  use,  and  the  generation  of 
hazardous  materials  and  waste 
(additional  detail  may  be  found  in  Table 
S-8  of  the  Summary  to  the  final  Rail 
Alignment  EIS.  The  following 
paragraphs  summarize  the  differences 
between  the  Caliente  and  Mina 
alignments  in  potential  impacts  to  land 
use,  wetlands  and  other  biological 
resources. 

Construction  of  the  railroad  along  the 
Caliente  rail  alignment  would  disturb 
about  14,000  to  15,000  acres,  and  could 
result  in  a  loss  of  about  300  to  440  acres 
of  prime  farmland.  In  contrast, 
construction  along  the  Mina  rail 
alignment  would  disturb  less  land 
(9,900  to  12,000  acres)  and  result  in  less 
loss  of  prime  farmland  (less  than  4 
acres). 

Construction  of  the  railroad  along  the 
Caliente  rail  alignment  also  would  cross 
more  private  land  (120  to  310  acres), 
active  grazing  allotments  (23  to  25),  and 
result  in  a  loss  of  more  animal  unit 
months  (999  to  1,034)  than  would  occur 
along  the  Mina  rail  alignment,  which 
would  cross  53  to  199  acres  of  private 
land,  6  to  9  active  grazing  allotments, 
and  a  possible  loss  of  179  to  199  animal 
unit  months.  The  Caliente  rail 
alignment,  however,  does  not  cross  a 
Native  American  tribe’s  reservation, 
unlike  the  Mina  rail  alignment,  which 
would  cross  the  Walker  River  Paiute 
Tribe  Reservation.  As  described  above 
under  Background,  the  Tribe  has 
renewed  a  past  objection  to  the 
transportation  of  nuclear  waste  through 
its  reservation. 

Depending  on  the  segment 
considered,  construction  of  the  railroad 
along  the  Caliente  rail  alignment  also 
would  result  in  more  short-term  (about 
3  to  69  acres)  and  long-term  (about  3  to 
45  acres)  loss  of  wetlands  and  riparian 
habitat  than  would  occur  along  the 
Mina  rail  alignment  (about  3  to  9  acres 
in  the  short-term,  and  less  than  0.4  acres 
in  the  long-term).  In  contrast,  a  railroad 
along  the  Mina  alignment  could  impact 
adversely  a  larger  number  of  sensitive 
plant  and  animal  cpmmunities  than 
would  occur  along  the  Caliente 
alignment. 

On  balance,  even  though  construction 
and  operation  of  a  railroad  along  either 
the  Caliente  or  Mina  rail  alignments 
would  result  in  broadly  similar,  and 
generally  small,  potential  impacts,  DOE 
concludes  that  the  Mina  Implementing 
Alternative  would  be  environmentally 
preferable  to  the  Caliente  Implementing 
Alternative. 


Caliente  Rail  Alignment  Alternative 
Segments 

In  determining  which  alternative 
segments  along  the  Caliente  rail 
alignment  would  be  environmentally 
preferable,  DOE  considered  potential 
impacts  to  all  resources,  but  focused  on 
environmental  impacts  to  those 
resources  that  allowed  DOE  to 
discriminate  among  alternative 
segments.  Additional  detail  may  be 
found  in  Table  S-9  of  the  Summary  to 
the  final  Rail  Alignment  EIS. 

DOE  evaluated  two  alternative 
segments  that  would  interface  with  the 
Union  Pacific  Railroad  mainline  near 
Caliente,  Nevada — the  Caliente  and 
Eccles  alternative  segments.  In 
determining  which  alternative  segment 
would  be  environmentally  preferable, 
DOE  considered  the  potential 
environmental  impacts  to  the  physical 
setting,  land  use  and  ownership, 
aesthetics,  surface-water  resources, 
biological  resources 'and  noise. 
Construction  of  the  railroad  along  the 
Eccles  alternative  segment  would  result 
in  less  land  disturbance  (480  acres 
compared  to  770  acres)  and  loss  of 
prime  farmland  (about  23  acres 
compared  to  40  acres),  and  would  cross 
fewer  private  land  parcels  (5  parcels 
involving  about  74  acres  compared  to  at 
least  30  parcels  involving  more  than  270 
acres).  In  contrast,  the  Eccles  alternative 
segment  would  cross  more  active 
grazing  allotments  (3  compared  to  1) 
and  result  in  a  greater  loss  of  animal 
units  months  (17  compared  to  1). 
Potential  impacts  to  aesthetic  resources 
along  the  Eccles  alternative  segment 
would  be  less,  as  would  impacts  from 
noise  when  compared  to  the  Caliente 
alternative  segment.  Construction  of  the 
rail  line  along  the  Eccles  alternative 
segment  would  require  that  about  1 1 
acres  of  a  nearby  creek  (Clover  Creek)  be 
filled,  which  would  impact  downstream 
riparian  areas  and  wetlands,  including 
an  area  identified  by  the  Bureau  of  Land 
Management  as  an  Area  of  Critical 
Environmental  Concern  for  the 
protection  of  threatened  and  endangered 
species.  In  contrast,  construction  of  the 
rail  line  along  the  Caliente  alternative 
segment  would  result  in  the  loss  of 
about  nine  acres  of  wetlands,  and  about 
another  28  acres  of  riparian  area.  On 
balance,  since  the  Caliente  alternative 
segment  would  result  in  less  impact  to 
aquatic  resources  and  avoid  an  Area  of 
Critical  Environmental  Concern,  DOE 
considers  it  to  be  environmentally 
preferable  to  the  Eccles  alternative 
segment. 

DOE  evaluated  four  alternative 
segments  in  Garden  Valley  (1,  2,  3,  and 
8).  In  determining  whether  a  segment 
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would  be  environmentally  preferable, 
DOE  focused  on  tbe  physical  setting, 
land  use  and  ownership,  and  cultural 
resources.  Garden  Valley  alternative 
segment  1  would  result  in  the  smallest 
amount  of  surface  disturbance  (about 
830  acres)  followed  by  segment  2  (880 
acres),  segment  3  (890  acres)  and 
segment  8  (910  acres).  Garden  Valley 
segment  3  would  not  impact  any  prime 
farmlands,  whereas  segment  1  would 
result  in  the  loss  of  about  70  acres  of 
prime  farmland,  followed  by  segment  8 
(89  acres)  and  segment  2  (97  acres). 

Each  alternative  segment  would  cross 
five  active  grazing  allotments,  which 
would  result  in  an  estimated  loss  of 
animal  unit  months  of  121  (segment  1), 
125  (segment  3),  126  (segment  8)  and 
132  (segment  2).  Only  Garden  Valley 
segment  2  could  result  in  direct  or 
indirect  impacts  to  known 
archaeological  sites  that  are  eligible  for 
listing  on  the  National  Register  of 
Historic  Places.  DOE  considers  Garden 
Valley  alternative  segments  1  and  3  to 
be  preferable  to  segments  2  and  8, 
primarily  because  these  segments  would 
result  in  the  lowest  amount  of  disturbed 
land  and  loss  of  prime  farmland. 
However,  as  between  Garden  Valley 
alternative  segments  1  and  3,  neither  is 
clearly  environmentally  preferable. 

The  Department  considered  potential 
impacts  to  all  resources  when 
determining  whether  South  Reveille 
alternative  segment  2  or  3  would  be 
environmentally  preferable.  Based  on 
the  analyses  of  the  final  Rail  Alignment 
EIS,  however,  there  are  no  significant 
differences  in  potential  environmental 
impacts  between  South  Reveille 
alternative  segments  2  and  3,  and  thus 
DOE  concludes  that  neither  segment  is 
environmentally  preferable. 

In  evaluating  whether  an  alternative 
segment  near  Goldfield,  Nevada 
(alternative  segments  1,3,  and  4)  would 
be  environmentally  preferable,  DOE 
focused  on  the  physical  setting,  land  use 
and  ownership,  cultural  resources, 
surface-water  resources,  and  aesthetic 
resources.  Construction  of  the  railroad 
along  Goldfield  alternative  segment  4 
would  result  in  the  disturbance  of  about 
1,600  acres  of  land,  followed  by  segment 
1  (2,400  acres),  and  segment  3  (2,500 
acres).  All  three  segments  would  cross 
private  lands;  segment  3  would  affect 
about  46  acres,  followed  by  segment  4 
(120  acres)  and  segment  1  (150  acres). 
Goldfield  alternative  segment  3  would 
cross  205  unpatented  mining  claims, 
followed  by  segment  4  (374  claims)  and 
segment  1  (375  claims).  The  three 
alternative  segments  also  would  impact, 
directly  and  indirectly,  cultural 
resources.  Goldfield  alternative  segment 
3  could  impact  one  possible  Western 


Shoshone  camp  and  segment  1  could 
impact  more  than  one  such  camp, 
whereas  segment  4  could  impact  several 
archaeological  sites  that  are  eligible  for 
listing  on  the  National  Register  of 
Historic  Places.  Lastly,  Goldfield 
alternative  segment  3  would  have  short¬ 
term  (during  construction)  impacts  to 
water  quality  at  Willow  Springs,  and  the 
proposed  quarry  near  segment  4  would 
have  short-term,  moderate  to  strong 
visual  contrast  to  nearby  viewers.  On 
balance,  the  Department  considers 
Goldfield  alternative  segment  3  to  be 
environmentally  preferable,  because  it 
tends  to  impact  (relative  to  segments  1 
and  4)  the  smallest  amount  of  private 
land,  cross  the  fewest  unpatented 
mining  claims,  and  impact  the  fewest 
known  significant  cultural  resources. 

The  Department  considered  potential 
impacts  to  all  resources  when 
determining  whether  Bonnie  Claire 
alternative  segments  2  or  3  would  be 
environmentally  preferable.  Based  on 
the  analyses  of  the  final  Rail  Alignment 
EIS,  however,  there  are  no  significant 
differences  in  potential  environmental 
impacts  between  Bonnie  Claire 
alternative  segments  2  and  3,  and  thus 
DOE  concludes  that  neither  segment  is 
environmentally  preferable. 

DOE  evaluated  two  alternative 
segments  in  Oasis  Valley  (1  and  3).  In 
determining  whether  a  segment  would 
be  environmentally  preferable,  DOE 
focused  on  the  physical  setting,  land  use 
and  ownership  and  biological  resources. 
Oasis  Valley  alternative  segment  1 
would  disturb  less  land  relative  to 
segment  3  (250  acres  compared  to  330 
acres),  but  would  cross  one  private  land 
parcel  affecting  less  than  one  acre  of  this 
parcel  (segment  3  does  not  cross  private 
land).  Both  segments  would  cross  an 
active  grazing  allotment,  but  segment  1 
would  result  in  a  lower  loss  of  animal 
unit  months  than  would  segment  3  (8 
compared  to  12).  Oasis  Valley 
alternative  segment  3  would  disturb  less 
than  five  acres  of  wetland/riparian 
habitat,  but  this  would  be  a  short-term 
impact.  On  balance,  DOE  considers 
neither  alternative  segment  to  be  clearly 
preferable  because  the  potential  impacts 
are  small  in  general,  limited  to  a  few 
resources,  and  the  differences  between 
impacts  to  those  resources  are  small. 

Facilities  Associated  With  tbe  Caliente 
Rail  Alignment 

DOE  evaluated  two  staging  yards 
along  the  Galiente  alternative  segment — 
the  Upland  Staging  Yard  and  the  Indian 
Cove  Staging  Yard.  In  determining 
which  staging  yard  was  environmentally 
preferable,  DOE  considered  potential 
impacts  to  all  resources,  but  focused  on 
land  use  and  ownership  and  wetlands 


as  they  offer  a  means  to  discriminate 
between  the  yards.  Construction  of  the 
Upland  Staging  Yard  would  cross  about 
110  acres  of  private  land  and  would  not 
require  wetlands  to  be  filled.  In  contrast, 
construction  of  the  Indian  Cove  Staging 
Yard  would  cross  about  180  acres  of 
private  land  and  would  require  about  47 
acres  of  wetlands  to  be  filled.  DOE 
considers  the  Upland  Staging  Yard  to  be 
environmentally  preferable. 

DOE  evaluated  three  locations  along 
the  Caliente  rail  alignment  for  the 
National  Transportation  Operations 
Center  and  Nevada  Railroad  Control 
Center:  (1)  At  the  Rail  Equipment 
Maintenance  Yard,  which  is  located  less 
than  one  mile  from  the  southern 
boundary  of  the  geologic  repository 
operations  area:  and  (2)  at  two  locations 
along  the  Caliente  alternative  segment — 
co-located  with  the  Upland  Staging 
Yard  or  with  the  Indian  Cove  Staging 
Yard.  In  determining  which  location  for 
these  facilities  was  environmentally 
preferable,  DOE  considered  potential 
impacts  to  all  resources,  but  focused  on 
land  use  and  ownership  and  wetlands 
as  they  offer  a  means  to  discriminate 
between  the  locations.  Locating  the 
National  Transportation  Operations 
Center  and  Nevada  Railroad  Control 
Center  at  the  Rail  Equipment 
Maintenance  Yard  would  not  affect 
private  land  or  wetlands.  In  contrast, 
locating  these  facilities  at  the  Upland 
Staging  Yard  would  require  the  use  of 
private  land,  and  locating  these  facilities 
at  the  Indian  Cove  Staging  Yard  would 
require  private  land  and  wetlands  to  be 
filled.  For  these  reasons,  DOE  considers 
locating  the  National  Transportation 
Operations  Center  and  Nevada  Railroad 
Control  Center  at  the  Rail  Equipment 
Maintenance  Yard  to  be 
environmentally  preferable  to  locating 
these  facilities  at  the  Upland  or  Indian 
Cove  Staging  Yards. 

Shared  Use 

In  determining  whether  the  Proposed 
Action  with  the  Shared-Use  Option  or 
without  the  Shared-Use  Option  was 
environmentally  preferable,  the 
Department  considered  potential 
impacts  to  all  resources.  As  DOE 
concluded  in  the  final  Rail  Alignment 
EIS,  potential  impacts  under  the  Shared- 
Use  Option  would  be,  in  general, 
slightly  greater  than  impacts  under  the 
Proposed  Action  without  shared  use. 

For  example,  under  the  Shared-Use 
Option,  the  construction  of  additional 
sidings  would  increase  (relative  to  the 
Proposed  Action  without  shared  use) 
surface  disturbance  by  about  0.1 
percent,  and  during  railroad  operations 
there  would  be  increases  in  air 
emissions  from  locomotives. 
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interactions  with  wildlife  (such  as 
collisions  and  nest  abandonment), 
traffic  delays  at  highway-rail  grade 
crossings,  and  rail-related  accidents. 
Therefore,  DOE  considers  the  Proposed 
Action  without  the  Shared-Use  Option 
to  be  environmentally  preferable  to  the 
Proposed  Action  with  the  Shared-Use 
Option. 

Comments  on  the  Final  Nevada  Rail 
Corridor  SEIS  and  the  Final  Rail 
Alignment  EIS 

DOE  distributed  more  than  4,400 
copies  of  the  final  Nevada  Rail  Corridor 
SEIS,  final  Rail  Alignment  EIS,  and  the 
final  Repository  SEIS;  the  documents 
also  were  posted  on  DOE’s  Web  site 
{http://www.ocrwm.doe.gov).  On  July 
11,  2008,  the  Environmental  Protection 
Agency  announced  in  the  Federal 
Register  the  availability  of  the 
documents.  DOE  has  received  written 
comments  on  these  documents  from  the 
Environmental  Protection  Agency,  N-4 
State  Grazing  Board,  N-6  State  Grazing 
Board,  White  Pine  County  Nuclear 
Waste  Project  Office,  and  the  Board  of 
County  Commissioners  of  Lincoln 
County.  The  Department  has  reviewed 
these  comments  and  concluded  that 
none  of  the  comments  present 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  bearing  on  the  Proposed 
Action  or  its  impacts.  The  following 
summarizes  and  addresses  those 
comments  received  on  the  final  Nevada 
Rail  Corridor  SEIS  and  the  final  Rail 
Alignment  EIS. 

Some  commenters  stated  they  were 
unable  to  identify  responses,  in  the  final 
Nevada  Rail  Corridor  SEIS  and  final  Rail 
Alignment  EIS,  to  some  of  their 
comments.  For  those  comments  for 
which  commenters  stated  that  responses 
were  missing,  the  Department  reviewed 
the  comments  and  associated 
index(ices)  to  determine  whether 
responses  had  been  included  in  the  final 
Nevada  Rail  Corridor  SEIS  and/or  the 
final  Rail  Alignment  EIS.  Based  on  this 
reviev^,  DOE  concluded  that  appropriate 
responses  had  been  prepared  for  all 
these  comments  and  that  these 
responses  were  included  in  these  final 
NEPA  documents. 

Commenters  also  asserted  that  some 
DOE  responses  to  comments  were 
inadequate  and  demonstrated  a  lack  of 
understanding  of  aspects  of  the  affected 
environment,  or  that  the  analyses  and 
methods  used  to  estimate  potential 
environmental  impacts  were 
inadequate.  As  examples,  commenters 
indicated  that  there  is  ample  literature 
and  accepted  methods  to  address  the 
impacts  of  stigma  and  risk  perception, 
that  DOE’s  groundwater  use  rates  were 


understated  and  should  have  been 
defined  more  accurately  to  estimate 
impacts,  that  remote  sensing  techniques 
and/or  field  surveys  should  have  been 
used  to  map  locally  important 
vegetation  and  soil  types  and  range 
improvements,  and  that  the  regions  of 
influence  used  to  estimate  potential 
impacts  to  certain  resources  were  top 
limited  in  geographic  extent. 

DOE  has  reviewed  these  comments 
and  determined  that  the  environmental 
analyses  in  these  NEPA  documents  are 
adequate.  In  preparing  the  final  Nevada 
Rail  Corridor  SEIS  and  the  final  Rail 
Alignment  EIS,  DOE  first  determined 
the  scope  of  the  analyses  to  be 
considered  (range  of  actions, 
alternatives,  impacts).  In  doing  so,  DOE 
evaluated  comments  received  through 
the  public  scoping  process,  identified 
the  range  of  reasonable  alternatives  that 
would  meet  the  purpose  and  need  for 
DOE’s  underlying  action,  and  identified 
the  analytical  approaches  and  methods 
needed  to  determine  potential 
environmental  impacts  for  each 
resource  area  and  issue.  For  some 
issues,  such  as  stigma  and  risk 
perception,  DOE  considered  various 
analytical  approaches  and  methods  for 
determining  potential  impacts,  but 
concluded  there  were  no  reliable 
methods  for  quantifying  such  impacts 
with  any  degree  of  certainty.  For  those 
resource  areas  and  issues  for  which 
there  were  reliable  methods,  DOE 
focused  its  analyses  on  significant 
environmental  issues  and  evaluated 
impacts  in  proportion  to  their  potential 
significance,  in  accordance  with  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1502.1  and 
1502.2(b)).  DOE  used  the  best  available 
information,  including  information 
developed  from  field  surveys  and  aerial 
mapping,  and  commonly-used 
analytical  approaches  to  estimate 
reasonably  foreseeable  environmental 
impacts.  As  appropriate,  DOE  also  used 
conservative  but  reasonable 
assumptions  to  address  incomplete  or 
unavailable  information  or  uncertainties 
in  these  analyses.  The  information, 
analytical  approaches  and  assumptions 
used  in  the  analysis  were  developed  in 
consultation  with  DOE’s  cooperating 
agencies. 

The  Department  received  comments 
stating  that  DOE  did  not  include  the 
appropriate  level  of  detail  regarding  the 
design,  construction  and  operation  of 
the  railroad,  and  consequently  the 
impacts  analyses  were  inadequate.  As 
examples,  commenters  suggested  that 
DOE  determine  the  specific  locations  of 
subballast  quarries  and  communication 
towers  along  the  rail  alignments, 
redesign  the  rail  line  so  that  the  service 


road  and  rail  roadbed  were  at  the  same 
elevation  (a  single,  wider  raised 
platform  for  the  track  and  road),  space 
the  concrete  ties  at  more  narrow 
intervals,  and  construct  sidings  every  10 
miles  to  decrease  train  delays  under  the 
Shared-Use  Option.  DOE  based  the 
analyses  on  a  conceptual  design  of  the 
railroad,  consistent  with  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1500.5,  1501.2,  1502.5,  and 
1508.23)  that  call  for  environmental 
impact  analyses  to  be  undertaken  early 
in  the  process  of  developing  a  proposed 
Federal  project.  As  DOE  acknowledged 
in  the  final  Rail  Alignment  EIS,  the 
conceptual  design  will  advance  through 
preliminary  to  final  design,  during 
which  time  many  of  the  details 
requested  by  the  commenters  will 
become  available.  Further,  DOE  will 
make  additional  refinements  before 
construction.  As  these  details  become 
available,  the  Department,  consistent 
with  its  regulations,  will  deterrnine  if 
there  is  a  need  for  additional  NEPA 
review. 

Commenters,  in  general,  favored 
DOE’s  proposed  process  for  the 
development,  implementation  and 
monitoring  of  best  management 
practices  and  mitigation  measures  as 
discussed  in  the  final  Rail  Alignment 
EIS.  Commenters,  however,  also  stated 
that  this  proposed  process  and  the 
associated  practices  and  measures  are 
preliminary,  but  should  be  committed  to 
in  DOE’s  Record  of  Decision;  some 
commenters  requested  to  participate  in 
the  process.  Further,  commenters  took 
exception  to  some  practices  and 
measures  presented  in  the  final  Rail 
Alignment  EIS,  suggested  modifications 
to  others  (such  as  the  use  of  adapted 
plant  species  in  reclaiming  disturbed 
lands),  and  offered  additional  practices 
and  measures  for  consideration  (such  as 
the  use  of  temporary  irrigation  to 
promote  plant  growth). 

The  Environmental  Protection  Agency 
focused  on  wetlands  issues  and 
concluded  that  the  Caliente  alternative 
segment  (relative  to  the  Eccles  segment) 
represented  the  least  environmentally 
damaging  practicable  alternative.  The 
Agency  supported  the  conclusions 
regarding  the  floodplain  and  wetlands 
assessment  contained  in  the  final  Rail 
Alignment  EIS,  with  the  understanding 
that  DOE  will  implement  one  of  three 
compensatory  mitigation  measures 
specific  to  the  loss  of  wetlands  that  will 
be  impacted  by  the  Caliente  rail 
alignment. 

In  response  to  comments  regarding 
mitigation,  the  Department  recognizes 
that  the  best  management  practices  and 
mitigation  measures  described  in  the 
final  Rail  Alignment  EIS  are  preliminary 
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and,  as  such,  will  be  further  developed 
and  detailed  through  the  regulatory 
compliance  process,  development  of  the 
final  design  and  associated 
specifications,  and  through 
consultations  with  directly  affected 
parties.  As  stated  below  (see  Use  of  All 
Practicable  Means  to  Avoid  or  Minimize 
Harm),  DOE  is  committing  to  a 
mitigation  process,  proposing  to 
constitute  one  or  more  Mitigation 
Advisory  Boards  and  consult  with 
directly  affected  parties.  DOE  will 
prepare  a  Mitigation  Action  Plan  in 
accordance  with  its  NEPA  regulations 
(10  CFR  1021.331).  Further,  DOE  is 
committing  to  a  wetlands  compensatory 
mitigation  plan,  including 
implementing  the  recommendations  of 
•  the  Environmental  Protection  Agency, 
the  details  of  which  will  be  described  in 
the  Mitigation  Action  Plan.  Lastly,  the 
Department  will  reconsider  the 
suggested  modifications  to  the  best 
management  practices  and  mitigation 
measures,  as  well  as  other  related 
recommendations  of  the  commenters,  in 
preparing  the  Mitigation  Action  Plan. 

Decision 

Under  the  NWPA  and  the  Yucca 
Mountain  Development  Act,  the 
Department  is  responsible  for  the 
transportation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  to  the 
Yucca  Mountain  site.  In  April  2004,  the 
Department  selected  the  mostly  rail 
scenario  analyzed  in  the  Yucca 
Mountain  Final  EIS  for  transporting 
spent  nuclear  fuel  and  high-level 
radioactive  waste  nationally  and  within 
Nevada.  DOE  also  selected  the  Caliente 
rail  corridor  in  which  to  examine 
possible  alignments  for  construction  of 
a  rail  line  in  Nevada. 

As  the  next  step  in  fulfilling  its 
responsibilities  and  consistent  with  its 
tiered  decisionmaking,  the  Department 
is  issuing  this  Record  of  Decision  to 
construct  and  operate  a  railroad  along  a 
rail  alignment  within  the  Caliente 
corridor.  The  Department  has  selected 
the  following  common  and  alternative 
segments  as  the  rail  alignment — Caliente 
alternative  segment,  common  segment  1, 
Garden  Valley  alternative  segment  3, 
common  segment  2,  South  Reveille 
alternative  segment  3,  common  segment 
3,  Goldfield  alternative  segment  4, 
common  segment  4,  Bonnie  Claire 
alternative  segment  3,  common  segment 
5,  Oasis  Valley  alternative  segment  1, 
and  common  segment  6,  which  are  the 
preferred  segments  identified  in  the 
final  Rail  Alignment  EIS. 

In  addition,  the  Department  has 
decided  to  construct  the  Interchange 
Yard  at  the  location  where  the  Caliente 
alternative  segment  connects  with  the 


Union  Pacific  Railroad  mainline,  the 
Upland  Staging  Yard  along  the  Caliente 
alternative  segment,  and  the 
Maintenance-of-Way  Facility  along 
Goldfield  alternative  segment  4.  The 
Department  also  has  decided  to 
construct  and  operate  the  Nevada 
Railroad  Control  Center  and  National 
Transportation  Operations  Center,  co¬ 
located  with  the  Upland  Staging  Yard, 
along  the  Caliente  alternative  segment. 

In  proceeding  with  construction  of  the 
railroad,  the  Department  will  develop 
up  to  four  quarries  from  six  potential 
locations,  and  up  to  12  construction 
camps  at  the  locations  analyzed  in  the 
final  Rail  Alignment  EIS.  The  initiation 
of  construction  of  the  railroad  on  public 
land,  including  the  quarries  and 
construction  camps,  is  dependent  upon 
receipt  of  a  right-of-way  grant,  free  use 
permits,  and  possibly  temporary  use 
permits,  from  the  Bureau  of  Land 
Management.  Construction  and 
operation  of  the  railroad  will  be  subject 
to  the  availability  of  appropriated  funds. 

Finally,  DOE  has  decided  to  select  the 
Shared-Use  Option,  and  allow  common 
carriage  shipments  on  the  rail  line.  Prior 
to  constructing  and  operating’  a  common 
carriage  railroad,  the  Surface 
Transportation  Board  must  grant  a 
Certificate  of  Public  Convenience  and 
Necessity  to  DOE.  The  Department 
applied  to  the  Board  for  a  Certificate  of 
Public  Convenience  and  Necessity  on 
March  17,  2008. 

As  necessary,  DOE  will  apply  for  any 
additional  regulatory  approvals  to 
construct  the  railroad,  ship  radioactive 
materials  and  other  materials  to  the 
repository,  and  allow  common  carriage 
shipments  (general  freight). 

Basis  for  Decision 

Alignment  Within  Rail  Corridor 

Based  on  a  consideration  of  the 
environmental  analyses  included  in  the 
final  Rail  Alignment  EIS,  the  objection 
of  the  Walker  River  Paiute  Tribe  to  the 
transportation  of  nuclear  waste  across 
its  reservation,  and  preferences 
expressed  in  public  comments,  the 
Department  has  decided  that  it  will 
construct  and  operate  a  railroad  along 
the  rail  alignment  described  above 
within  the  Caliente  rail  corridor.  In 
reaching  its  decision  to  construct  and 
operate  a  railroad  along  a  rail  alignment 
within  the  Caliente  corridor,  DOE 
considered  potential  environmental 
impacts  to  all  resources,  including  the 
impacts  from  land  disturbance  during 
construction,  land  use  changes  and 
conflicts  from  operation  of  the  railroad, 
and  impacts  to  wetlands.  As  a  general 
matter,  DOE  concluded  in  the  final  Rail 
Alignment  EIS  that  construction  and 


operation  of  a  railroad  along  either  the 
Caliente  or  Mina  rail  alignments  would 
result  in  broadly  similar,  but  generally 
small,  potential  impacts  to  natural, 
human  health,  social,  economic,  and 
cultural  resources.  More  specifically, 
DOE  found  there  would  be  no 
significant  differences  between  the 
Caliente  and  Mina  alignments  in 
potential  impacts  to  aesthetic  resources, 
air  quality  (including  potential  impacts 
on  global  climate  change),  groundwater 
resources,  noise  and  vibration, 
socioeconomics,  occupational  and 
public  health  and  safety  (including 
potential  risks  from  accidents  and  acts 
of  sabotage  or  terrorism),  utilities, 
energy  and  materials  use,  and  the 
generation  of  hazardous  materials  and 
waste. 

DOE  recognized  that  constructing  and 
operating  a  railroad  along  an  alignment 
within  the  Mina  corridor  would  tend  to 
result  in  less  land  disturbance,  and 
cross  fewer  private  land  parcels  and 
grazing  allotments  than  within  the 
Caliente  corridor.  The  Department, 
however,  also  recognized  that  an 
alignment  within  the  Mina  corridor 
would  need  to  cross  the  Walker  River 
Paiute  Tribe  Reservation.  If  DOE  were  to 
select  such  an  alignment,  DOE  would 
need  to  obtain  a  right-of-way  from  the 
Bureau  of  Indian  Affairs.  The  Bureau’s 
regulations  (25  CFR  169.3(a))  require 
written  consent  of  the  Tribe  before 
granting  the  right-of-way.  Because  the 
Tribe  has  renewed  its  past  objection  to 
the  transportation  of  nuclear  waste 
through  its  reservation  (as  described 
above  under  Background),  obtaining  a 
right-of-way  is  not  possible  at  this  time. 
doe’s  inability  to  obtain  a  right-of-way 
through  the  reservation  in  the  absence 
of  the  Tribe’s  consent  would  necessarily 
impact  the  Department’s  ability  to 
,  construct  and  operate  the  railroad  in  the 
Mina  corridor. 

DOE  also  considered  potential 
unavoidable  adverse  impacts  in 
reaching  its  decision.  Construction  of  a 
railroad  in  either  corridor  would  result 
in  the  permanent  loss  of  wetlands. 
Within  the  Caliente  corridor,  about  8.7 
acres  of  wetlands  would  be  lost, 
whereas  the  corresponding  loss  within 
the  Mina  corridor  would  be  about  0.01 
acres.  As  described  below  under  Use  of 
All  Practicable  Means  to  Avoid  or 
Minimize  Harm,  DOE  will  develop 
measures  to  compensate  for  the  loss  of 
wetlands  as  part  of  its  compliance  with 
section  404  of  the  Clean  Water  Act  in 
coordination  with  the  Army  Corps  of 


The  regulation  .states,  "No  right-of-way  shall  be 
granted  over  and  across  any  tribal  land,  nor  shall 
any  permission  to  survey  be  issued  with  respect  to 
any  such  lands,  without  the  prior  written  consent 
of  the  tribe.” 
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Engineers,  Environmental  Protection 
Agency,  and  applicable  land- 
management  agencies  such  as  the 
Bureau  of  Land  Management. 

In  making  its  decision  to  construct 
and  operate  a  railroad  along  a  rail 
alignment'within  the  Caliente  corridor, 
DOE  considered  irreversible  and 
irretrievable  commitments  of  resources 
and  potential  cumulative  impacts.  There 
would  be  an  irreversible  and 
irretrievable  commitment  of  resources, 
such  as  electric  power,  fossil  fuels  and 
construction  materials,  associated  with 
the  construction  of  a  railroad  in  either 
the  Caliente  or  Mina  corridors,  although 
this  commitment  of  resources  would  not 
significantly  diminish  these  resources, 
either  nationwide  or  in  Nevada. 

DOE  also  recognized  there  could  be 
some  moderate  to  large  impacts  from  the 
construction  and  operation  of  a  railroad 
along  a  rail  alignment  in  either  corridor 
when  considered  in  tandem  with  other 
past,  present  and  reasonably  foreseeable 
future  activities  (cumulative  impacts). 

In  general,  the  potential  for  moderate  to 
large  cumulative  impacts  would  be 
limited  to  certain  resources,  such  as 
groundwater  use  and  air  quality;  further 
limited  in  geographic  extent  to  certain 
areas  within  segments,  such  as  air 
quality  impacts  from  a  particular  quarry; 
and  would  be  short-term,  i.e.,  limited  to 
the  construction  period.  There  also 
could  be  longer  term,  moderate  to  large 
cumulative  impacts,  such  as  a  loss  of 
specific  types  of  habitat,  although  DOE 
will  develop  mitigation  measures  to 
minimize  its  contribution  to  these 
potential  cumulative  impacts,  as 
discussed  below  under  Use  of  All 
Practicable  Means  to  Avoid  or  Minimize 
Harm. 

In  making  its  decision,  the 
Department  also  considered  the  direct 
costs  of  constructing  and  operating  a 
railroad,  and  the  consequences  from 
potential  delays  in  the  availability  of  the 
railroad.  DOE  has  estimated  that  the 
total  cost  to  construct  the  railroad  along 
the  Mina  rail  alignment  would  be 
approximately  20  percent  less  than  to 
construct  the  railroad  along  the  Caliente 
rail  alignment  ($2.03  billion  compared 
to  $2.57  billion  in  2008  dollars). 
However,  objections  by  the  Walker 
River  Paiute  Tribe  will  prevent  DOE 
from  constructing  the  railroad  in  the 
Mina  corridor,  which  in  turn  will 
preclude  DOE  from  disposing  of  large 
amounts  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste  in  a  timely 
manner. 

The  Department  has  concluded  that 
construction  and  operation  of  a  railroad 
along  the  Caliente  rail  alignment  would 
result  in  generally  small  potential 
impacts  to  natural,  human  health. 


social,  economic,  and  cultural 
resources.  Moreover,  ns  described  below 
under  Use  of  All  Practicable  Means  to 
Avoid  or  Minimize  Harm,  the  use  of 
best  management  practices  and 
mitigation  measures  will  reduce  and 
minimize  those  potential  impacts  or 
compensate  for  those  impacts.  Lastly, 
when  considering  other  relevant 
aspects,  there  are  no  land  use  conflicts 
along  the  rail  alignment  within  the 
Caliente  corridor  that  should  prevent 
DOE  from  acquiring  the  necessary  land 
and  rights-of-way  to  construct  the 
railroad. 

Caliente  Rail  Alignment 

The  Department’s  decision  to  select 
certain  alternative  segments  comprising 
the  Caliente  rail  alignment  was  based  on 
the  analyses  of  the  final  Rail  Alignment 
EIS  and  consideration  of  comments 
received.  In  selecting  the  Caliente 
alternative  segment  and  its  associated 
Interchange  and  Staging  Yard,  DOE 
considered  that  constructing  a  railroad 
on  the  Eccles  alternative  segment  would 
be  more  complex  due  to  its  larger 
drainages  and  steeper  terrain,  and 
would  present  greater  challenges  to 
operating  the  railroad  due  to  the  steeper 
slope  of  its  Interchange  Yard  tracks  and 
main  track  leaving  the  interchange.  In 
addition,  constructing  the  Caliente 
alternative  segment  would  avoid  the 
need  to  realign  parts  of  Clover  Creek, 
which  would  be  required  to  construct 
the  Eccles-North  Interchange  Yard,  and 
would  avoid  indirect  impacts  to  riparian 
areas  along  Clover  Creek  downstream  of 
that  Interchange  Yard  (the  riparian  areas 
have  been  proposed  by  the  Bureau  of 
Land  Management  as  an  Area  of  Critical 
Environmental  Concern). 

The  selection  of  the  Upland  Staging 
Yard  (along  the  Caliente  alternative 
segment)  is  preferable  to  the  Indian 
Cove  Staging  Yard  because  the  Upland 
Staging  Yard  would  not  impact 
wetlands.  In  contrast,  construction  of 
the  Indian  Cove  Staging  Yard  would 
require  filling  up  to  47  acres  of 
wetlands. 

In  selecting  Garden  Valley  alternative 
segment  3,  DOE  considered  potential 
impacts  to  all  resources  and  engineering 
factors,  but  engineering  factors  did  not 
offer  a  means  to  discriminate  clearly 
among  Garden  Valley  segments  1,  2,  3, 
and  8.  As  described  above  under 
Environmentally  Preferable 
Implementing  Alternative,  DOE 
determined  segments  1  and  3  to  be 
environmentally  preferable  to  segments 
2  and  8,  but  as  between  segment  1  and 
3,  neither  was  clearly  preferable. 
Nevertheless,  DOE  has  decided  to 
construct  the  railroad  along  Garden 
Valley  3  because  it  is  farthest  from  City, 


an  earthworks  sculpture  located  on 
private  land,  and  this  would  reduce 
(relative  to  other  segments)  any 
potential  noise  or  aesthetic  impacts  to 
those  visiting  the  sculpture. 

DOE  selected  South  Reveille 
alternative  segment  3,  rather  than 
•segment  2,  along  which  to  construct  the 
railroad.  Construction  of  the  railroad 
along  South  Reveille  alternative 
segment  3  would  be  preferable  to 
construction  along  South  Reveille 
segment  2,  because  it  would  avoid  a 
complex  road  and  wash  crossing.  Also, 
a  railroad  along  South  Reveille 
alternative  segment  3  would  minimize 
potential  impacts  to  noise,  air  quality 
and  aesthetic  resources  because  it  is 
located  farther  ft’om  the  boundary  of  the 
South  Reveille  Wilderness  Study  Area 
than  is  South  Reveille  segment  2. 

In  selecting  Goldfield  alternative 
segment  4  (and  its  associated 
Maintenance-of-Way  Facility),  DOE 
considered  potential  impacts  to  all 
resources  and  engineering  factors  and 
determined  that  it  would  be  preferable 
to  construct  and  operate  the  railroad 
along  this  segment  rather  than  along 
Goldfield  alternative  segments  1  or  3.  As 
described  above  under  Environmentally 
Preferable  Implementing  Alternative, 
DOE  determined  that  Goldfield 
alternative  segment  3  was 
environmentally  preferable.  However, 
Goldfield  alternative- segment  3  also 
presents  more  complex  engineering  and 
railroad  operation  challenges  than  the 
selected  segment  (Goldfield  4)  because 
of  its  topography  (many  more  curves 
and  grades  to  negotiate).  In  addition,  the 
design  and  construction  of  Goldfield 
alternative  segment  1  is  more  uncertain 
than  that  of  Goldfield  segment  4, 
because  it  would  cross  a  mining  district 
likely  to  contain  as-yet-unidentified 
abandoned  mine  drifts  and  shafts.  DOE 
also  considered  that  Goldfield 
alternative  segment  4  is  preferred  by  the 
Esmeralda  County  government.  For 
these  reasons,  DOE  selected  Goldfield 
alternative  segment  4  along  which  to 
construct  the  railroad. 

DOE  selected  Bonnie  Claire 
alternative  segment  3,  rather  than 
segment  2,  because  it  would  be  farthest 
from  the  boundary  of  the  Nevada  Test 
and  Training  Range,  and  would  be  less 
difficult  to  construct  as  it  requires  fewer 
drainage  structures  in  less  complex 
terrain.  DOE  also  selected  Oasis  Valley 
alternative  segment  1,  rather  than 
segment  3,  because  it  too  would  be  less 
difficult  to  construct.  The  potential 
environmental  impacts  to  the  Bonnie 
Claire  and  Oasis  Valley  alternative 
segments  did  not  offer  a  means  to 
discriminate  clearly  between  the 
segments. 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


60257 


Facilities  Associated  With  the  Caliente 
Rail  Alignment 

DOE  also  has  decided  to  construct 
and  operate  the  Nevada  Railroad 
Control  Center  and  the  National 
Transportation  Operations  Center,  co¬ 
located  with  the  Upland  Staging  Yard, 
along  the  Caliente  alternative  segment, 
rather  than  one  mile  from  the  southern 
boundary  of  the  geologic  repository 
operations  area  at  the  Rail  Equipment 
Maintenance  Yard.  In  making  this 
selection,  DOE  recognizes  that  locating 
these  facilities  at  the  Upland  Staging 
Yard  would  require  the  use  of  private 
land,  but  believes  that  locating  these 
facilities  nearer  Caliente,  Nevada,  is 
responsive  to  public  comments  received 
on  the  draft  Rail  Alignment  EIS. 

Shared  Use 

Lastly,  the  Department  has  decided  to 
select  the  Shared-Use  Option  for  the 
railroad.  DOE  finds  that  the  potential 
impacts  from  the  Shared-Use  Option 
generally  would  result  in  a  small 
incremental  increase  relative  to  those  of 
the  Proposed  Action  without  the 
Shared-Use  Option.  Further,  DOE 
believes  that  this  decision  is  responsive 
to  public  comments  received  on  the 
draft  Rail  Alignment  EIS,  which 
generally  supported  the  Shared-Use 
Option  and  identified  economic  benefits 
that  could  accrue  to  those  communities 
through  which  the  railroad  would  pass. 

Floodplain  Statement  of  Findings 

In  accordance  with  10  CFR  Part  1022, 
“Compliance  with  Floodplain  and 
Wetland  Environmental  Review 
Requirements,”  DOE  prepared  a 
floodplain  and  wetland  assessment  for 
the  Caliente  rail  alignment  (see 
Appendix  F  of  the  final  Rail  Alignment 
EIS).  Many  of  the  floodplains  that 
would  be  encountered  unavoidably  by 
the  railroad  are  associated  with 
internally  draining  basins  with  few,  if 
any,  inhabitants  or  facilities,  and  where 
the  floodwaters  end  in  playa  areas.  The 
floodplains  are  primarily  those  areas  of 
normally  dry  washes  that  are 
temporarily  and  infrequently  inundated 
from  runoff  during  100-year  or  500-year 
floods. 

Construction  of  the  Caliente  rail 
alignment  will  affect  floodplains,  either 
through  direct  alteration  of  the  stream 
channel  cross  section  that  will  affect  the 
flow  pattern  of  the  stream,  or  through 
indirect  changes  in  the  amount  of 
impervious  surfaces  and  additional 
water  volume  added  to  the  floodplain. 

In  most  areas,  construction  in  a 
floodplain  will  not  increase  the  risk  of 
future  flood  damage  or  increase  the 
impact  of  floods  on  human  health  and 


safety,  because  there  are  very  few 
human  activities  or  facilities  in  the  areas 
adjacent  to  the  rail  alignment,  except  for 
example,  in  the  City  of  Caliente. 

Potential  impacts  from  construction  will 
be  minimized  because  DOE  will  reduce 
the  area  of  disturbance  where  the  rail 
alignment  will  cross  floodplains,  and 
because  construction  activities  will  be 
based  on  design  standards  that  limit  the 
degree  to  which  floodwaters  will  be 
allowed  to  rise.  DOE  will  incorporate 
hydraulic  modeling  into  the  engineering 
design  process  to  ensure  that  crossings 
are  designed  to  limit  adverse  impacts  to 
nearby  populations  and  resources. 

In  areas  where  drainage  structures 
cross  a  100-year  floodplain  designated 
by  the  Federal  Emergency  Management 
Agency,  the  railroad  will  be  designed  in 
compliance  with  the  Agency’s 
floodplain  protection  standards  and 
applicable  county  regulations.  In  other 
areas,  hydraulic  design  will  be  based 
upon  Class  1  freight  railroad  standard 
design  criteria,  which  require  that  the 
50-year  flood  not  come  into  contact  with 
the  top  of  a  culvert  or  the  lowest  point 
of  a  bridge.  For  the  100-year  flood,  these 
criteria  require  that  the  floodwaters  not 
rise  above  the  subgrade  elevation  of  a 
structure.  The  Department  will 
construct  bridges  where  flows  will  be 
larger  and  where  the  rail  surface 
elevation  would  not  be  high  enough  to 
accommodate  a  sufficiently  sized 
culvert.  Culverts,  bridge  abutments,  and 
piers  will  be  constructed  to  include 
riprap  around  the  exposed  ends  to 
protect  the  fill  material.  In  places, 
channel  improvements  might  be 
necessary  for  a  short  distance  upstream 
and  downstream  of  the  rail  line  to 
intercept  and  redirect  flows  through 
drainage  structures.  DOE  also  will 
design  the  rail  line  to  accommodate  100- 
year  floods,  based  on  Cla.ss  1  freight 
railroad  standard  design  criteria,  as 
described  above. 

Constructing  structures  to  cross 
washes  or  other  flood-prone  areas  may 
reduce  the  area  through  which 
floodwaters  naturally  flow,  which  could 
cause  water  levels  to  rise  at  the 
upstream  side  of  crossings. 
Sedimentation  would  be  likely  to  occur 
on  the  upstream  side  of  crossings  in 
those  areas  where  the  flow  of  water  is 
restricted  to  the  point  where  ponding 
occurs.  DOE  will  manage  sedimentation 
of  this  type  under  a  regular  maintenance 
program. 

While  some  changes  will  be 
unavoidable,  DOE  will  take  steps  to 
ensure  that  the  alterations  to  natural 
drainage,  sedimentation,  and  erosion 
processes  will  not  increase  future 
flooding  potential,  increase  the  irrqjact 
of  floods  on  human  health  and  safety,  or 


cause  identifiable  harm  to  the  function 
and  values  of  floodplains.  The 
Department  will  implement  best 
management  practices,  including 
erosion  control  measures  such  as  the 
use  of  silt  fences  and  flow-control 
devices,  to  reduce  flow  velocities  and 
minimize  erosion,  and  other  mitigation 
measures,  as  needed  (see  Use  of  All 
Practicable  Means  to  Avoid  or  Minimize 
Harm  below). 

Section  404(r)  of  the  Clean  Water  Act 

DOE  has  complied  with  section  404(r) 
of  the  Clean  Water  Act.  Pursuant  to  the 
requirements  of  that  section,  DOE 
included  in  Appendix  F  of  the  final  Rail 
Alignment  EIS  an  analysis  of  wetlands 
impacts  under  the  guidance  of  section 
404(b)(1)  of  the  Act  and  has  submitted 
the  final  Rail  Alignment  EIS,  including 
the  requisite  analysis  under  the 
guidelines,  to  members  of  Congress.  As 
required  by  the  guidelines,  which  are 
described  in  40  CFR  Part  230,  Appendix 
F  included  a  demonstration  of  the  need 
to  fill  wetlands,  an  analysis  and 
comparison  among  alternatives  of  the 
potential  impacts  to  aquatic  resources 
demonstrating  that  the  practicable 
alternative  with  the  least  impact  to 
aquatic  resources  has  been  selected,  and 
a  description  of  methods  for  mitigating  , 
unavoidable  impacts  (see  Use  of  All 
Practicable  Means  to  Avoid  or  Minimize 
Harm  below).  On  the  basis  of  the 
conclusions  in  Appendix  F,  the 
proposed  discharge  of  fill  materials  into 
wetlands  and  other  waters  of  the  United 
States  complies  with  the  guidelines  of 
40  CFR  Part  230,  and  DOE  has  met  the 
associated  requirements  of  section 
404(r)  by  including  in  the  final  Rail 
Alignment  EIS  an  analysis  of  wetlands 
impacts  in  accordance  with  the 
guidelines  developed  under  section 
404(b)(1). 

Section  7  of  the  Endangered  Species  Act 

DOE  has  complied  with  section  7  of 
the  Endangered  Species  Act.  Pursuant  to 
the  regulations  that  implement  the  Act 
(50  CFR  Part  402),  in  March  2008,  DOE 
submitted  a  biological  assessment 
regarding  the  potential  impacts  to  the 
threatened  Mojave  desert  tortoise,  the 
endangered  southwestern  willow 
flycatcher,  and  the  threatened  Ute 
ladies’-tresses  from  the  construction  and 
operation  of  a  railroad  in  the  Caliente 
corridor,  and  initiated  consultation  with 
the  Fish  and  Wildlife  Service.  The 
Bureau  of  Land  Management  and  the 
Surface  Transportation  Board  were 
supporting  agencies  on  this 
consultation. 

On  September  19,  2008,  the  Fish  and 
Wildlife  Service  issued  its  biological 
opinion  and^found  that  construction 
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and  operation  of  the  railroad  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  threatened  Mojave 
population  of  the  desert  tortoise  or  the 
Ute  ladies’-tresses.  In  addition,  the  Fish 
and  Wildlife  Service  concluded  that  the 
railroad  will  not  result  in  adverse  effects 
to  the  critical  habitat  designated  for  the 
Mojave  desert  tortoise,  and  further 
analysis  of  potential  critical  habitat 
impacts  is  not  necessary  (critical  habitat 
for  the  Ute  ladies’-tresses  in  Nevada  has 
not  been  designated).  The  Fish  and 
Wildlife  Service  also  included  an 
incidental  take  ^ 2  statement  and 
identified  reasonable  and  prudent 
measures  (mitigation  measures)  that 
must  be  implemented  by  DOE  to 
minimize  take  of  Mojave  desert  tortoise, 
and  conservation  and  minimization 
measures  that  must  be  implemented  if 
the  Fish  and  Wildlife  Service 
determines  that  the  loss  of  Ute  ladies’- 
tresses  by  construction  activities  would 
be  significant.  The  Department  is 
committing  to  these  measures,  the 
details  of  which  will  be  included  in  the 
Mitigation  Action  Plan  (see  below  under 
Use  of  All  Practicable  Means  to  Avoid 
or  Minimize  Harm). 

The  Fish  and  Wildlife  Service 
concurred  with  DOE’s  determination 
that  construction  and  operation  of  a 
railroad  in  the  Caliente  corridor  may 
affect,  but  is  not  likely  to  adversely 
affect,  the  southwestern  willow 
flycatcher.  The  Service’s  concurrence 
concluded  the  informal  consultation  for 
that  species  pursuant  to  regulations 
implementing  the  Endangered  Species 
Act. 

Use  of  All  Practicable  Means  To  Avoid 
or  Minimize  Harm 

Pursuant  to  the  NWPA,  spent  nuclear 
fuel  and  high-level  radioactive  waste 
will  be  transported  in  casks  certified  by 
the  Nuclear  Regulatory  Conimission 
(NRC).  The  NRG  regulates  and  certifies 
the  design,  manufacture,  testing  and  use 
of  these  casks.  Additionally,  the  NWPA 
requires  that  DOE  comply  with  NRC 
regulations  regarding  advance 
notification  of  State  and  local 
governments  prior  to  transportation  of 
spent  nuclear  fuel  or  high-level 
radioactive  waste. 

In  its  Record  of  Decision  of  April  8, 
2004  (69  FR  18557),  DOE  committed  to 
implementing  measures  to  avoid  or 
minimize  harm  related  to  the  shipment 
of  spent  nuclear  fuel  and  high-level 
radioactive  waste,  identified  specific 
measures,  and  committed  to  following 


Take  means  to  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or  collect,  or 
attempt  to  engage  in  such  conduct  without  a  special 
exemption. 


current  and  future  Department  of 
Transportation  and  NRC  transportation 
rules.  DOE  also  committed  to  consult 
with  states,  Native  American  tribes, 
local  governments,  utilities,  the 
transportation  industry,  and  other 
interested  parties  in  a  cooperative 
manner  to  refine  the  transportation 
system  as  it  is  developed.  DOE,  in  this 
Record  of  Decision,  is  reaffirming  its 
commitment  to  those  implementing 
measures,  which  are  incorporated  by 
reference  herein. 

In  the  final  Rail  Alignment  EIS 
(Chapter  7),  DOE  identifies  preliminary 
best  management  practices  and 
mitigation  measures  that  represent  the 
initial  step  in  an  iterative  process  to 
develop  and  eventually  implement 
these  practices  and  measures.  The 
preliminary  best  management  practices 
and  mitigation  measures  will  be  further 
developed  and  detailed  through  (1)  the 
regulatory  compliance  process,  such  as 
that  associated  with  DOE’s  right-of-way 
application  to  the  Bureau  of  Land 
Management  and  DOE’s  application  for 
a  Certificate  of  Public  Convenience  and 
Necessity  to  the  Surface  Transportation 
Board;  (2)  development  of  the  final 
design  and  associated  specifications, 
such  as  the  selection  of  specific  seed 
mixes  and  application  techniques  for 
reclaiming  disturbed  land;  and  (3) 
consultation  with  directly  affected 
parties,  such  as  grazing  permittees  and 
local  communities  through  which  the 
Caliente  rail  alignment  will  pass. 

The  Department  will  undertake  this 
mitigation  process  in  consultation  with 
federal,  state,  and  local  regulatory 
authorities  having  jurisdiction  over  the 
construction  and  operation  of  the 
railroad,  and  in  consultation  with 
directly  affected  parties.  To  that  end, 
DOE  proposes  to  constitute  one  or  more 
Mitigation  Advisory  Boards  to  assist 
DOE,  the  Bureau  of  Land  Management, 
and  the  Surface  Transportation  Board  in 
developing,  implementing,  and 
monitoring  best  management  practices 
and  mitigation  measures  during  the 
construction  and  operation  of  the 
railroad. 

Further,  DOE  will  conduct  an 
ethnographic  evaluation  of  the  rail 
alignment  area  to  develop  a  cultural 
resources  management  program.  DOE 
proposes  that  the  Consolidated  Group  of 
Tribes  and  Organizations  assist  in  the 
ethnographic  evaluation,  and  in  the 
development  and  implementation  of 


DOE  maintains  a  Native  American  Interaction 
Program.  As  part  of  this  Program,  17  tribes  and 
organizations  have  formed  the  Consolidated  Group 
of  Tribes  and  Organizations,  which  consists  of 
appointed  tribal  representatives  responsible  for 
presentation  of  their  respective  tribal  concerns  and 
perspectives  to  DOE. 


best  management  practices  and 
mitigation  measures. 

In  Appendix  F  of  the  final  Rail 
Alignment  EIS,  DOE  identifies 
preliminary  measures  to  mitigate  the 
potential  adverse  impacts  of  actions  in 
a  floodplain  or  wetlands,  including  but 
not  limited  to,  minimum  grading 
requirements,  runoff  controls,  design 
and  construction  constraints,  and 
protection  of  ecologically  sensitive 
areas.  To  the  extent  practicable,  DOE 
will  avoid  disturbing  floodplains  and 
wetlands,  and,  if  avoidance  is  not 
possible,  will  minimize  impacts  to  the 
extent  practicable.  In  general,  DOE  will 
minimize  impacts  to  floodplains  and 
wetlands  through  the  implementation  of 
engineering  design  standards  and  best 
management  practices.  DOE  has 
designed  the  rail  alignment  to  avoid 
potential  direct  and  indirect  impacts  to 
water  resources  wherever  practicable. 
Due  to  the  nature  of  rail  line  design  and 
the  construction  activities  that  would  be 
'  required  to  implement  the  design,  the 
rail  line  cannot  avoid  crossing 
floodplains  or  wetlands.  The 
engineering  design  process  will  ensure, 
however,  that  the  engineered  structures 
used  to  pass  water  runoff  from  one  side 
of  the  rail  line  to  the  other  will  do  so 
in  a  way  that  will  minimize  impacts  to 
floodplains  and  wetlands.  Such  impacts 
will  be  limited  mostly  to  the 
construction  phase,  which  will  be 
subject  to  Clean  Water  Act  regulations. 

In  most  cases,  DOE  will  minimize 
potential  adverse  impacts  through  the 
implementation  of  best  management 
practices  in  concert  with  the  permits 
and  plans  regulatory  agencies  will 
require. 

DOE  will  implement  a  wetlands 
compensatory  mitigation  plan  that  will 
meet  the  requirements  of  the 
Environmental  Protection  Agency  for 
mitigating  losses  of  aquatic  resources 
(Subpart  J,  40  CFR  Part  230).  As 
specified  in  the  Agency’s  comment 
letter  of  August  11,  2008,  this  plan  will 
include  one  of  the  following  options  to 
compensate  for  the  loss  of  wetlands:  (1) 
Restore  or  create  three  acres  of  wetlands 
of  equivalent  function  within  the 
watershed  for  every  acre  of  wetlands 
filled  to  construct  the  railroad;  (2) 
restore  or  create  one  acre  of  wetlands  of 
equivalent  function  within  the 
watershed,  and  remove  non-native 
plants  in  five  acres  within  the 
watershed  for  every  acre  of  wetlands 
filled;  or  (3)  restore  or  create  one  acre 
of  wetlands  of  equivalent  function  in 
the  watershed,  and  enhance  five  acres  of 
riparian  wetland  habitat  in  upper 
Meadow  Valley,  including  Rainbow 
Canyon,  for  every  acre  of  wetlands 
filled.  The  compensatory  mitigation 
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plan  will  be  developed  and 
implemented  in  accordance  with 
requirements  of  the  Environmental 
Protection  Agency  (40  CFR  230.91 
through  230.97),  and  in  coordination 
with  the  Army  Corps  of  Engineers  and 
the  Bureau  of  Land  Management. 

The  Department  will  implement  the 
conservation  and  minimization 
measures  listed  in  the  biological 
opinion  to  protect  Ute  ladies’-tresses, 
and  the  reasonable  and  prudent 
measures  identified  by  the  Fish  and 
Wildlife  Service  to  protect  the  Mojave 
population  of  the  desert  tortoise. 
Implementation  of  these  measures  will 
be  coordinated  with  the  Bureau  of  Land 
Management  and  Surface 
Transportation  Board,  as  appropriate. 

Based  on  all  of  the  above,  DOE  will 
prepare  a  Mitigation  Action  Plan  in 
accordance  with  its  NEPA  regulations 
(10  CFR  1021.331).  The  Mitigation 
Action  Plan  will  include  an 
introduction  describing  the  basis, 
function,  and  organization  of  the  plan; 
a  summary  of  the  potential  impacts  to 
be  mitigated;  a  description  of 
preliminary  best  management  practices 
and  specific  mitigation  measures  from 
Chapter  7  of  the  final  Rail  Alignment 
EIS;  a  description  of  all  mitigation 
commitments  in  this  Record  of 
Decision,  including  wetlands 
compensatory  measures  and  measures 
to  protect  the  Mojave  desert  tortoise  and 
Ute  ladies’-tresses;  a  description  of  the 
Mitigation  Action  Plan  monitoring  and 
reporting  system  that  DOE  will 
implement  to  ensure  that  elements  of 
the  plan  are  met  and  are  effective;  and 
a  schedule  for  actions  and  identification 
of  the  responsible  parties.  DOE  will 
develop  the  Mitigation  Action  Plan  in 
consultation  with  the  proposed 
Mitigation  Advisory  Board(s)  and 
directly  affected  parties. 

The  Mitigation  Action  Plan  will  be 
completed  and  made  publicly  available 
before  DOE  takes  any  action  under  this 
decision  that  is  the  subject  of  a 
mitigation  commitment.  DOE  may 
revise  the  Plan  as  more  specific  and 
detailed  information  becomes  available, 
or  in  consultation  with  the  proposed 
Mitigation  Advisory  Board(s)  and 
directly  affected  parties.  At  this  stage  in 
the  process,  the  Department  has  adopted 
all  practicable  means  to  avoid  or 
minimize  environmental  harm. 

Is.sued  in  Washington,  DC,  on  October  6, 
2008. 

Edward  F.  Sproat,  III, 

Director,  Office  of  Civilian  Radioactive,  Waste 
Management.  , 

[FR  Doc.  E8-24168  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6450-01-P  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR08-1 5-003] 

Energy  Transfer  Fuel,  LP;  Notice  of 
Compliance  Filing 

October  6,  2008. 

Take  notice  that  on  October  1,  2008, 
Energy  Transfer  Fuel,  LP  filed  a  Report 
of  Refunds  in  compliance  with  the 
Commission’s  letter  order  issued  on  July 
11,  2008  in  Docket  Nos.  PR08-1 5-000 
and  PR08-1 5-001. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
the  date  as  indicated  below.  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public  , 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
Tuesday,  October  14,  2008. 

Kimberly  D.  Bose, 

Secretory. 

[FR  Doc.  E8-24159  Filed  10-9-08;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-2-000] 

Butler  Ridge,  LLC;  Supplemental 
Notice  That  Initial  Market-Based  Rate 
Filing  Includes  Request  for  Blanket 
Section  204  Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Butler 
Ridge,  LLC’s  application  for  market- 
based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
§  385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
.  eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
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FERC  Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24156  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER08-1 523-000] 

Coburn  Energy,  LLC;  Suppiemental 
Notice  That  Initial  Market-Based  Rate 
Filing  Includes  Request  for  Blanket 
Section  204  Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Coburn 
Energy,  LLC’s  application  for  market- 
based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  fde  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the' 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 


The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
FERC  Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24153  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-4-000] 

Krayn  Wind  LLC;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Krayn 
Wind  LLC’s  application  for  market- 
based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
wu'w. fere. gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 


must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
FERC  Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24158  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-1-000] 

Majestic  Wind  Power  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Majestic 
Wind  Power  LLC’s  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385. 211. and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicaiit. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
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authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
FERC  Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24155  Filed  10-9-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER08-1 583-000] 

Tuolumne  Wind  Project,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of 
Tuolumne  Wind  Project,  EEC’s 
application  for  market-based  rate 
authority,  with  an  accompanying  rate 
tariff,  noting  that  such  application 
includes  a  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability. 


Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  VVashington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
§  385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eEibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
FERC  Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24154  Filed  10-9-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-3-000] 

Wessington  Wind  I  LLC;  Supplemental 
Notice  That  Initial  Market-Based  Rate 
Filing  Includes  Request  for  Blanket 
Section  204  Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of 
Wessington  Wind  I  EEC’s  application 
for  market-based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
n'ww.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eEibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
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P’ERC  Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose,  ' 

Secretary. 

|FR  Doc.  E8-24157  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER08-1 522-000] 

WG  Energy  LLC;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

October  6,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  WG 
Energy  EEC’s  application  for  market- 
based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  October  27, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
li.sted  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 


The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eEibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
dockets(s).  For  assistance  with  any 
FERC  Online  service,  please  e-mail 
FERCPnlineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24160  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR08-30-000i 

Enterprise  Texas  Pipeline  LLC;  Notice 
of  Petition  for  Rate  Approval 

October  6,  2008. 

Take  notice  that  on  September  30, 
2008,  Enterprise  Texas  Pipeline  LLC 
(Enterprise  Texas)  filed  a  petition  for 
rate  approval  pursuant  to  section 
284.123(b)(2)  of  the  Commission’s 
regulations.  Enterprise  Texas  requests 
that  the  Commission  approve  an 
incremental  rate  of  $0.6370  per  MMBtu 
for  service  on  the  Sherman  Extension 
commencing  on  September  30,  2008. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  to  protest  this  filing  must 
file  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Prote.sts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  notice  of  intervention  or 
motion  to  intervene,  as  appropriate. 

Such  notices,  motions,  or  protests  must 
be  filed  on  or  before  the  date  as 
indicated  below.  Anyone  filing  an 
intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 


interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eEibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Dote:  5  p.m.  Eastern  Time 
Friday  October  17,  2008. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-24152  Filed  10-9-08;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OW-200&-0068;  FRL-8727-6] 

RIN  2040-ZA02 

Drinking  Water:  Preliminary  Regulatory 
Determination  on  Perchlorate 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  action  presents  EPA’s 
preliminary  regulatory  determination 
for  perchlorate  in  accordance  with  the 
Safe  Drinking  Water  Act  (SDWA).  The 
Agency  has  determined  that  a  national 
primary  drinking  water  regulation 
(NPDWR)  for  perchlorate  would  not 
present  “a  meaningful  opportunity  for 
health  risk  reduction  for  persons  served 
by  public  water  systems.”  The  SDWA 
requires  EPA  to  make  determinations 
every  five  years  of  whether  to  regulate 
at  least  five  contaminants  on  the 
Contaminant  Candidate  List  (CCL).  EPA 
included  perchlorate  on  the  first  and 
second  CCLs  that  were  published  in  the 
Federal  Register  on  March  2, 1998  and 
February  24,  2005.  Most  recently,  EPA 
presented  final  regulatory 
determinations  regarding  1 1 
contaminants  on  the  second  CCL  in  a 
notice  published  in  the  Federal  Register 
on  July  30,  2008.  In  today’s  action,  EPA 
presents  supporting  rationale  and 
requests  public  comment  on  its 
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preliminary  regulatory  determination 
for  perchlorate.  EPA  will  make  a  final 
regulatory  determination  for  perchlorate 
after  considering  comments  and 
information  provided  in  the  30-day 
comment  period  following  this  notice. 
EPA  plans  to  publish  a  health  advisory 
for  perchlorate  at  the  time  the  Agency 
publishes  its  final  regulatory 
determination  to  provide  State  and  local 
public  health  officials  with  technical 
information  that  they  may  use  in 
addressing  local  contamination. 

DATES:  Comments  must  be  received  on 
or  before  November  10,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OW-2008-0068,  by  one  of  the  following 
methods: 

•  www.reguIations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Water  Docket,  Environmental 
Protection  Agency,  Mailcode:  2822T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

•  Hand  Delivery:  Water  Docket,  EPA 
Docket  Center  (EPA/DC)  EPA  West, 

Room  3334,  1301  Constitution  Ave., 

NW.,  Washington,  DC.  Such  deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OW-2008- 
0068.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
wv^iv. regulations. gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  e-mail.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.reguIations.gov  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 


and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses.  For  additional  instructions 
on  submitting  comments,  go  to  Unit  I.B 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  wwn'.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.reguIations.gov  or  in  hard  copy  at 
the  Water  Docket,  EPA/DC,  EPA  West, 
Room  3334, 1301  Constitution  Ave., 

NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  EPA  Docket  Center  is 
(202)  566-2426. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bumeson,  Office  of  Ground  Water  and 
Drinking  Water,  Standards  and  Risk 
Management  Division,  at  (202)  564- 
5250  or  e-mail  burneson.eric@epa.gov. 
For  general  information  contact  the  EPA 
Safe  Drinking  Water  Hotline  at  (800) 
426-4791  or  e-mail:  hotline- 
sdwa@epa.gov. 

Abbreviations  and  Acronyms 
a.  i. — active  ingredient 
< — less  than 
< — less  than  or  equal  to 
> — greater  than 
> — greater  than  or  equal  to 
|i — microgram,  one-millionth  of  a  gram 
gg/g — micrograms  per  gram 
gg/kg — micrograms  per  kilogram 
gg/L — micrograms  per  liter 
ATSDR — Agency  for  Toxic  Substances  and 
Disease  Registry 

AWWARF — American  Water  Works 
Association  Research  Foundation 
BMD — bench  mark  dose 
BMDL — bench  mark  dose  level 
BW — body  weight  for  an  adult,  assumed  to  be 
70  kilograms  (kg) 

CASRN — Chemical-  Abstract  Serv'ices 
Registry  Number 

CBI — conhdential  business  information 
ChE — cholinesterase 
CCL — Contaminant  Candidate  List 
CCL  1 — EPA’s  First  Contaminant  Candidate 
List 

CCL  2 — EPA’s  Second  Contaminant 
Candidate  List 

CDC — Centers  for  Disease  Control  and 
Prevention 

CDPH — California  Department  of  Public 
Health 


CFR — Code  of  Federal  Regulations 
CMR — Chemical  Monitoring  Reform 
CWS — community  water  system 
DW — dry  weight 

DWEL — drinking  water  equivalent  level 
DWI — drinking  water  intake 
EPA — United  States  Environmental 
Protection  Agency 
EPCRA — Emergency  Planning  and 
Community  Right-to-Know  Act 
FDA — United  States  Food  and  Drug 
Administration 

FQPA — Food  Quality  Protection  Act 
FR — Federal  Register 
FW — fresh  weight 
g— gram 

g/day — grams  per  day 

HRL — health  reference  level 

IOC — inorganic  compound 

IRIS — Integrated  Risk  Information  System 

kg — kilogram 

L — liter 

LDso  — an  estimate  of  a  single  dose  that  is 
expected  to  cause  the  death  of  50  percent 
of  the  exposed  animals;  it  is  derived  from 
experimental  data. 

LOAEL — lowest-observed-adverse-effect  level 
MA  DEP — Massachusetts  Department  of 
Environmental  Protection 
MCL — maximum  contaminant  level 
MCLG — maximum  contaminant  level  goal 
mg — milligram,  one-thousandth  of  a  gram 
mg/kg — milligrams  per  kilogram  body  weight 
mg/kg/day — milligrams  per  kilogram  body 
weight  per  day 
mg/L — milligrams  per  liter 
mg/m-* — milligrams  per  cubic  meter 
MRL — minimum  or  method  reporting  limit 
(depending  on  the  study  or  survey  cited) 

N — number  of  samples 
NAS — National  Academy  of  Sciences 
NCEH — National  Center  for  Environmental 
Health  (CDC) 

NCFAP — National  Center  for  Food  and 
Agricultural  Policy 
NCI — National  Cancer  Institute 
News — non-community  water  system 
ND — not  detected  (or  non-detect) 

NDWAC — National  Drinking  Water  Advisory 
Council 

NHANES — National  Health  and  Nutrition 
Examination  Survey  (CDC) 

NIS — sodium  iodide  symporter 
NOEL — no-observed-effect-level 
NPDWR — national  primary  drinking  water 
regulation 

NPS — National  Pesticide  Survey 
NQ — not  quantifiable  (or  non-quantifiable) 
NRC — National  Research  Council 
NTP — National  Toxicology  Program 
OA — oxanilic  acid 
OW — Office  of  Water 
OPP — Office  of  Pesticide  Programs 
PBPK — physiologically  based 
pharmacokinetic 
PCR — polymerase  chain  reaction 
PGWDB — pesticides  in  ground  water  data 
base 

PWS — public  water  system 

RAIU — radioactive  iodide  uptake 

RED — Reregistration  Eligibility  Decision 

RfC — reference  concentration 

RfD — reference  dose 

RSC — relative  source  contribution 

SAB — Science  Advisory  Board 

SDWA — Safe  Drinking  Water  Act 
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SOC — synthetic  organic  compound 
SVOC — semi-volatile  organic  compound 
T3 — triiodothyronine 
T4 — thyroxine 

TDS— Total  Diet  Study  (FDA) 

TRl — Toxics  Release  Inventory 
TSH — thyroid  stimulating  hormone 
TT— treatment  technique 
UCMR  1 — First  Unregulated  Contaminant 
Monitoring  Regulation 
UF — uncertainty  factor 
US — United  States  of  America 
USDA — United  States  Department  of 
Agriculture 

uses — United  States  Geological  Survey 
UST — underground  storage  tanks 
VOC — volatile  organic  compound 
WHO — World  Health  Organization 
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SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Impose  Any 
Requirements  on  My  Public  Water 
System? 

Today’s  action  seeks  public  comment 
on  EPA’s  preliminary  determination 
that  a  national  primary  drinking  water 
regulation  is  not  necessary  for 
perchlorate,  and  thus  imposes  no 
requirements  on  public  water  systems. 
After  review  and  consideration  of  public 


comment,  EPA  will  issue  a  final 
regulatory  determination. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comm  en  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible.  - 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views, 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  Purpose,  Background  and  Summary 
of  This  Action 

This  section  briefly  summarizes  the 
purpose  of  this  action,  the  statutory 
requirements,  previous  activities  related 
to  the  Contaminant  Candidate  List  and 
regulatory  determinations,  and  the 
approach  used  and  outcome  of  this 
preliminary  regulatory  determination. 

A.  What  is  the  Purpose  of  This  Action? 

The  purpose  of  today’s  action  is  to 
present  EPA’s  preliminary  regulatory 
determination  on  perchlorate,  the 
process  and  the  rationale  used  to  make 
this  determination,  a  brief  summary  of 
the  supporting  documentation,  and  a 
request  for  public  comment. 

B.  Background  on  the  CCL  and 
Regulatory  Determinations 

1.  Statutory  Requirements  for  CCL 
and  Regulatory  Determinations.  The 
specific  statutory  requirements  for  the 
Contaminant  Candidate  List  (CCL)  and 
regulatory  determinations  can  be  found 
in  section  1412(b)(1)  of  the  Safe 
Drinking  Water  Act  (SDWA).  The  CCL  is 
a  list  of  contaminants  that  are  not 
subject  to  any  proposed  or  promulgated 
national  primary  drinking  water 
regulations  (NPDWRs),  are  known  or 
anticipated  to  occur  in  public  water 
systems  (PWSs),  and  may  require 
regulation  under  the  SDWA.  The  1996 
SDWA  Amendments  also  direct  EPA  to 
determine,  every  five  years,  whether  to 


regulate  at  least  five  contaminants  from 
the  CCL.  The  SDWA  requires  EPA  to 
publish  a  Maximum  Contaminant  Level 
GoaU  (MCLG)  and  promulgate  an 
NPDWR  2  for  a  contaminant  if  the 
Administrator  determines  that: 

(a)  The  contaminant  may  have  an 
adverse  effect  on  the  health  of  persons; 

(b)  The  contaminant  is  known  to 
occur  or  there  is  a  substantial  likelihood 
that  the  contaminant  will  occur  in 
public  water  systems  with  a  frequency 
and  at  levels  of  public  health  concern; 
and 

(c)  In  the  sole  judgment  of  the 
Administrator,  regulation  of  such 
contaminant  presents  a  meaningful 
opportunity  for  health  risk  reduction  for 
persons  served  by  public  water  systems. 

While  carrying  out  the  process  to 
make  a  determination,  the  law  requires 
EPA  to  take  into  consideration  the  effect 
contaminants  have  on  subgroups  that 
comprise  a  meaningful  portion  of  the 
general  population  (such  as  infants, 
children,  pregnant  women,  the  elderly, 
individuals  with  a  history  of  serious 
illness  or  other  subpopulations)  that  are 
identifiable  as  being  at  greater  risk  of 
adverse  health  effects  than  the  general 
population. 

If  EPA  makes  a  final  determination 
that  a  national  primary  drinking  water 
regulation  is  needed,  the  Agency  has  24 
months  to  publish  a  proposed  MCLG 
and  NPDWR.  After  the  proposal,  the 
Agency  has  18  months  to  publish  and 
promulgate  a  final  MCLG  and  NPDWR 
(SDWA  section  1412(b)  (1)  (E)).^ 

EPA  published  preliminary  regulatory 
determinations  for  nine  CCL  1 
contaminants  on  )une  3,  2002,  (67  FR 
38222  (USEPA,  2002a)),  and  final 
regulatory  determinations  on  fuly  18, 
2003  (68  FR  42898  (USEPA,  2003a)). 

EPA  published  preliminary  regulatory 
determinations  for  eleven  CCL  2 
contaminants  on  May  1,  2007,  (72  FR 
24016  (USEPA,  2007))  and  finalized 
these  regulatory  deterniinations  on  July 
30,  2008  (73  FR  44251  (USEPA,  2008c)). 
As  part  of  its  May  1,  2007,  FR  notice  of 
preliminary  regulatory  determinations 
for  11  contaminants,  EPA  also  presented 
information  on  several  contaminants 


’  The  MCLG  is  the  “maximum  level  of  a 
contaminant  in  drinking  water  at  which  no  known 
off  anticipated  adverse  effect  on  the  health  of 
persons  would  occur,  and  which  allows  an 
adequate  margin  of  safety.  Maximum  contaminant 
level  goals  are  non-enforceahle  heath  goals”  (CFR 
141.2). 

^  An  NPDWR  is  a  legally  enforceable  standard 
that  applies  to  public  water  systems.  An  NPDWR 
sets  a  legal  limit  (called  a  maximum  contaminant 
level  or  MCL)  or  specifies  a  certain  treatment 
technique  (TT)  for  public  water  systems  for  a 
specific  contaminant  or  group  of  contaminants. 

^  The  statute  authorizes  a  nine  month  extension 
of  this  promulgation  date. 
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from  the  second  CCL  for  which  the 
Agency  was  not  yet  making  a 
preliminary  regulatory  determination, 
including  perchlorate.  Specifically,  EPA 
indicated  that  additional  information 
was  needed  to  more  fully  characterize 
perchlorate  exposure  and  determine 
whether  it  is  appropriate  to  regulate 
perchlorate  in  drinking  water  (j.e., 
whether  setting  a  national  primary 
drinking  water  standard  would  provide 
a  meaningful  opportunity  to  reduce  risk 
for  people  served  by  public  water 
systems).  The  May  1,  2007,  FR  notice 
describes  how  the  Agency  was 
considering  additional  information 
including  FDA  food  data  and  CDC 
human  exposure  data  to  determine 
whether  to  regulate  perchlorate.  (See  the 
May  1,  2007,  FR  notice  at  24038  for  a 
discussion  regarding  the  information 
that  EPA  had  on  perchlorate  as  well  as 
the  additional  information  that  was* 
needed  before  the  Agency  could  make  a 
preliminary  regulatory  determination 
for  perchlorate). 

C.  What  Comments  and  Information  Did 
EPA  Receive  Regarding  Perchlorate  in 
Response  to  the  May  1,  FR  Notice? 

Eight  commenters  on  the  Regulatory 
Determinations  2  Preliminary  FR  notice 
addressed  perchlorate.  EPA  received 
comments  that  supported  and 
comments  that  opposed  regulating 
perchlorate.  One  of  the  commenters 
who  encouraged  regulation  stated  that 
perchlorate  is  known  to  occur  in  public 
water  supplies  in  a  number  of  States 
and  “while  occurrence  data  does  [s/c] 
not  suggest  that  perchlorate  occurs  at 
levels  of  public  health  concern  in  the 
vast  majority  of  public  drinking  water 
supplies,  and  the  population  at  risk 
appears  to  be  small,  that  group  does 
include  a  sensitive  subpopulation 
(pregnant  women  and  developing 
fetuses)  of  significant  concern.”  Another 
commenter  wrote  “the  contamination  of 
water  supplies  by  perchlorate  is  on¬ 
going”  and  “perchlorate  that  has 
entered  the  soil  and  contaminated 
aquifers  will  likely  lead  to  additional 
impacted  sites.”  A  commenter  wrote 
that  “a  number  of  States  are  moving  to 
regulate  perchlorate  and  a  patchwork  of 
different  regulations  will  confuse  the 
public  and  the  regulated  water 
community.” 

The  commenters  opposed  to 
regulating  perchlorate  also  cited  the 
available  information  to  support  their 
recommendation.  One  commenter  wrote 
that  “the  extensive  scientific  record 
indicates  that  establishing  a  drinking 
water  standard  for  perchlorate  would 
not  yield  a  meaningful  opportunity  to 
reduce  risk  to  human  health.”  Another 
commenter  stated  that  perchlorate  “does 


not  appear,  at  this  stage,  to  be  a 
nationwide  problem.” 

Several  commenters  also  addressed 
EPA’s  assessment  that  additional 
investigation  is  necessary  to  ascertain 
total  human  exposure  before  a 
preliminary  regulatory  determination 
could  be  made.  Commenters  wrote  that 
the  principal  study  on  which  EPA’s 
Reference  Dose  (RfD)  is  based  already 
accounts  for  background  sources  of 
perchlorate  and  therefore  EPA  should 
not  adjust  the  RfD  to  account  for  other 
non-drinking-water  exposures. 

EPA  has  considered  the  perchlorate 
comments  submitted  in  connection  with 
the  May  1,  2007,  notice  in  the 
development  of  today’s  action.  EPA  will 
consider  these  and  any  further 
comments  submitted  in  response  to  this 
notice  before  preparing  a  final 
regulatory  determination  for 
perchlorate. 

D.  What  is  EPA’s  Preliminary  Regulatory 
Determination  on  Perchlorate  and  What 
Happens  Next? 

EPA  is  making  a  preliminary 
regulatory  determination  in  this  notice 
that  a  national  primary  drinking  water 
rule  is  not  necessary  for  perchlorate 
because  a  national  primary  drinking 
water  regulation  would  not  provide  a 
meaningful  opportunity  to  reduce 
health  risk.  EPA  will  make  a  final 
regulatory  determination  for  perchlorate 
after  considering  comments  and 
information  provided  in  the  30-day 
comment  period  following  this  notice. 
One  of  the  analyses  that  EPA  considered 
for  this  preliminary  determination  is  a 
physiologically-based  pharmacokinetic 
(PBPK)  model  that  predicts  radioactive 
iodide  uptake  (RAIU)  inhibition  in  the 
thyroid  for  various  sub-populations  and 
drinking  water  concentrations.  The 
model,  which  is  described  in  section 
IV. B. 5,  has  already  been  published  in 
peer-reviewed  articles  (Clewell  et  al., 
2007  and  Merrill  et  al.,  2005),  but  EPA 
subjected  the  model  to  intensive 
internal  review  prior  to  considering  it 
for  this  regulatory  determination  and 
made  several  adjustments  as  a  result. 
EPA  believes  it  is  appropriate  to  have 
these  adjustments  peer-reviewed.  While 
the  application  of  the  model  to  non¬ 
adult  subpopulations  was  part  of  the 
previously  peer-reviewed  articles,  EPA 
will  also  ask  the  peer  reviewers  to 
comment  on  this  issue  to  help  EPA 
ensure  that  the  model  is  appropriate  for 
use  in  assessing  health  outcomes 
associated  with  perchlorate  exposure  for 
these  populations.  EPA  intends  to 
complete  this  review  before  publishing 
its  final  determination  and  will  consider 
any  comments  from  the  reviewers. 
Additionally,  EPA  plans  to  publish  a 


health  advisory  for  perchlorate  at  the 
time  the  Agency  publishes  its  final 
regulatory  determination  to  provide 
State  and  local  public  health  officials 
with  information  that  they  may  use  in 
addressing  local  contamination. 

Additionally,  at  the  same  time  that 
EPA  publishes  a  health  advisory  for 
perchlorate,  the  Agency  will  withdraw 
its  existing  January  2006  guidance 
regarding  perchlorate  and  potential 
cleanup  levels  under  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (National  Contingency  Plan,  NCP) 
and  will  replace  it  with  revised 
guidance.  (See  memorandum  dated 
January  26,  2006,  from  Susan  Parker 
Bodine  to  EPA  Regional  Administrators 
(US  EPA,  2006).)  Specifically,  the 
January  2006  guidance,  in  part, 
addresses  the  use  of  preliminary 
remediation  goals  (PRGs)  for  perchlorate 
contaminated  water  at  National  Priority 
List  (NPL)  sites.  The  January  2006 
guidance  recommends  a  PRG  of  24.5 
ppb,  assuming  that  all  exposure  comes 
from  ground  water  at  the  site.  The 
recommended  PRG  is  based  on  the 
assumption  that  all  exposure  comes 
from  ground  water,  because  at  the  time 
the  January  2006  guidance  was  issued 
there  was  insufficient  information 
available  on  the  levels  of  perchlorate  in 
food  to  calculate  a  national  relative 
source  contribution  (RSC).  In  the 
absence  of  such  national  data  on  the 
levels  of  perchlorate  found  in  foods,  the 
approach  outlined  in  the  January  2006 
guidance  was  considered  by  the  Agency 
to  be  the  most  scientifically  defensible. 

In  addition,  because  the  recommended 
PRG  generally  is  the  starting  point  for 
determining  appropriate  site-specific 
cleanup  levels,  the  guidance  also 
indicates  that  the  cleanup  level  at  any 
site  should  be  evaluated  on  a  case-by¬ 
case  basis,  and  modified  accordingly, 
based  on  site-specific  information, 
including  exposure  to  non-water 
sources,  such  as  foods.  EPA  now  has 
sufficient  data  to  calculate  a  national 
RSC  and  has  used  this  RSC  to  calculate 
a  health  reference  level  (HRL)  for 
drinking  water  as  part  of  the  basis  for 
today’s  preliminary  determination. 

When  EPA  issues  the  final  regulatory 
determination  for  perchlorate,  the  final 
HRL  will  be  the  basis  for  the  health 
advisory  value  in  the  health  advisory 
document  the  Agency  expects  to  issue  at 
that  time.  Thereafter,  it  may  be 
appropriate  to  use  the  health  advisory 
value  as  a  “to  be  considered”  (TBC) 
value  in  developing  potential  cleanup 
levels  for  perchlorate  at  Superfund  sites. 
In  addition,  some  State  regulations  may 
be  applicable  or  relevant  and 
appropriate  requirements  (ARARs) 
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when  establishing  cleanup  levels  for 
perchlorate  at  Superfund  sites. 

III.  What  Scientific  Data  and  Analyses 
Did  EPA  Evaluate  in  Making  a 
Preliminary  Regulatory  Determination 
for  Perchlorate? 

This  section  summarizes  the  health 
effects,  occurrence,  and  population 
exposure  evaluation  information  EPA 
used  to  support  the  preliminary 
regulatory  determination  for 
perchlorate.  EPA’s  conclusions  with 
respect  to  these  data  are  discussed  in 
Section  IV. 

A.  Evaluation  of  Precursor  and  Adverse 
Health  Effects 

Section  1412(b)(l)(AKi)  of  the  SDWA 
requires  EPA  to  determine  whether  a 
candidate  contaminant  may  have  an 
adverse  effect  on  public  health.  EPA 
described  the  overall  process  the 
Agency  used  to  evaluate  health  effects 
information  in  the  May  1,  2007,  Federal 
Register  Notice  (72  FR  24016  (USEPA, 
2007)).  This  section  presents  specific 
information  about  the  potential  for 
precursor  and  adverse  health  effects 
from  perchlorate,  including  a  discussion 
of  an  extensive  report  completed  by  the 
National  Academy  of  Sciences  (NAS)  on 
the  issue  and  other  research  published 
after  that  report. 

1.  NAS  Review  of  Perchlorate  Health 
Implications  and  EPA’s  Reference  Dose 

In  2003,  the  National  Research 
Council  (NRC)  of  the  NAS  was  asked  to 
assess  the  current  state  of  the  science 
regarding  potential  adverse  effects  of 
disruption  of  thyroid  function  by 
perchlorate  in  humans  and  laboratory 
animals  at  various  stages  of  life  and, 
based  on  this  review,  to  determine 
whether  EPA’s  findings  in  its  2002  draft 
risk  assessment  were  consistent  with  the 
current  scientific  evidence. 

In  January  2005,  the  NRC  published 
“Health  Implications  of  Perchlorate 
Ingestion,”  a  review  of  the  state  of  the 
science  regarding  potential  adverse 
health  effects  of  perchlorate  exposure 
and  mode-of-action  for  perchlorate 
toxicity  (NRC,  2005). 

Perclilorate  can  interfere  with  the 
normal  functioning  of  the  thyroid  gland 
by  competitively  inhibiting  the 
transport  of  iodide  into  the  thyroid. 

.  Iodide  is  an  important  component  of 
two  thyroid  hormones,  T4  and  T3,  and 
the  transfer  of  iodide  from  the  blood 
into  the  thyroid  is  an  essential  step  in 
the  synthesis  of  these  two  hormones. 
Iodide  transport  into  the  thyroid  is 
mediated  by  a  protein  molecule  known 
as  the  sodium  (Na  )-iodide  (I  “ ) 
symporter  (NIS).  NIS  molecules  bind 
iodide  with  very  high  affinity,  but  they 


also  bind  other  ions  that  have  a  similar 
shape  and  electric  charge,  such  as 
perchlorate.  The  binding  of  these  other 
ions  to  the  NIS  inhibits  iodide  transport 
into  the  thyroid,  which  can  result  in 
intrathyroidal  iodide  deficiency  and 
consequently  decreased  synthesis  of  T4 
and  T3.  There  is  compensation  for  low- 
levels  of  iodide  deficiency,  however, 
such  that  the  body  maintains  blood 
serum  concentrations  of  thyroid 
hormones  within  narrow  limits  through 
feedback  control  mechanisms.  The 
compensation  for  decreased  thyroid 
hormone  is  accomplished  by  increased 
secretion  of  the  thyroid  stimulating 
hormone  (TSH)  from  the  pituitary  gland 
triggered  by  the  reduced  hormone 
levels,  which  has  among  its  effects  the 
increased  production  of  T4  and  T3 
(USEPA,  2005b).  The  thyroid’s  ability  to 
compensate  in  this  way  is  limited, 
though,  such  that  sufficiently  high 
levels  of  perchlorate  exposure  result  in 
a  reduction  of  T4  and  T3  blood  levels 
(after  thyroid  iodine  stores  are 
depleted).  Sustained  changes  in  thyroid 
hormone  and  TSH  secretion  can  result 
in  thyroid  hypertrophy  and  hyperplasia 
(j.e.,  a’onormal  growth  or  enlargement  of 
the  thyroid)  (USEPA,  2005b). 

Children  born  with  congenital 
hypothyroidism  may  suffer  from  mild 
cognitive  deficits  despite  hormone 
remediation  (Rovet,  2002;  Zoeller  and 
Rovet,  2004),  and  subclinical 
hypothyroidism  and  reductions  in  T4 
(i.e.,  hypothyroxinemia)  in  pregnant 
women  have  been  associated  with 
neurodevelopmental  delays  and  IQ 
deficits  in  their  children  (Pop  et  ah, 

1999,  2003;  Haddow  et  al.,  1999; 

Kooistra  et  al.,  2006;  Morreale  de 
Escobar,  2000,  2004).  Animal  studies 
support  these  observations,  and  recent 
findings  indicate  that 
neurodevelopmental  deficits  are  evident 
under  conditions  of  hypothyroxinemia 
and  occur  in  the  absence  of  growth 
retardation  (Auso  et  al.,  2004;  Gilbert 
and  Sui,  2008;  Sharlin  et  al.,  2008; 
Goldey  et  al.,  1995). 

Results  from  studies  of  the  effects  of 
perchlorate  exposure  on  hormone  levels 
have  been  mixed.  One  recent  study  did 
not  identify  any  effects  of  perchlorate  on 
blood  serum  hormones  (Amitai  et  al., 
2007),  while  another  study  (Blount  et 
al.,  2006b)  did  identify  such  effects.  The 
results  of  the  Blount  study  are  discussed 
further  in  Section  III.A.2. 

The  data  from  epidemiological  studies 
of  the  general  population  provide  some 
information  on  possible  effects  of 
perchlorate  exposure.  Based  upon 
analysis  of  the  data  available  at  the  time 
NRG  (2005)  acknowledged  that  ecologic 
epidemiological  data  alone  are  not 
sufficient  to  demonstrate  whether  or  not 


an  association  is  causal,  and  that  these 
studies  can  provide  evidence  bearing  on 
possible  associations.  Noting  the 
limitations  of  specific  studies,  the  NRG 
(2005;  chapter  3)  committee  concluded 
that  the  available  epidemiological 
evidence  is  not  consistent  with  a  causal 
association  between  perchlorate  and 
congenital  hypothyroidism,  changes  in 
thyroid  function  in  normal  birthweight, 
full-term  newborns,  or  hypothyroidism 
or  other  thyroid  disorders  in  adults.  The 
committee  considered  the  evidence  to 
be  inadequate  to  determine  whether  or 
not  there  is  a  causal  association  between 
perchlorate  exposure  and  adverse 
neurodevelopmental  outcomes  in 
children.  The  committee  noted  that  no 
studies  have  investigated  the 
relationship  between  perchlorate 
exposure  and  adverse  outcomes  among 
especially  vulnerable  groups,  such  as 
the  offspring  of  mothers  who  had  low 
dietary  iodide  intake,  or  low- 
birthweight  or  preterm  infants  (US  EPA, 
2005b). 

The  NRC  recommended  data  from  the 
Greer  et  al.  (2002)  human  clinical  study 
as  the  basis  for  deriving  a  reference  dose 
(RfD)  for  perchlorate  (NRC,  2005).  Greer 
et  al.,  (2002)  report  the  results  of  a  study 
that  measured  thyroid  iodide  uptake, 
hormone  levels,  and  urinary  iodide  ■ 
excretion  in  a  group  of  37  healthy  adults 
who  were  administered  perchlorate 
doses  orally  over  a  period  of  14  days. 
Dose  levels  ranged  from  7  to  500  pg/kg/ 
day  in  the  different  experimental 
groups.  The  investigators  found  that  the 
24-hour  inhibition  of  iodide  intake 
ranged  from  1.8  percent  in  the  lowest 
dose  group  to  67.1  percent  in  the 
highest  dose  group.  However,  no 
significant  differences  were  seen  in 
measured  blood  serum  thyroid  hormone 
levels  (T3,  T4,  total  and  free)  in  any 
dose  group.  The  statistical  no  observed 
effect  level  (NOEL)  for  the  perchlorate- 
induced  inhibition  of  thyroid  iodide 
uptake  was  determined  to  be  7  pg/kg/ 
day,  corresponding  to  an  iodide  uptake 
inhibition  of  1.8  percent.  Although  the 
NRC  committee  concluded  that 
hypothyroidism  is  the  first  adverse 
effect  in  the  continuum  of  effects  of 
perchlorate  exposure,  NRC 
recommended  that  “the  most  health- 
protective  and  scientifically  valid 
approach”  was  to  base  the  perchlorate 
RfD  on  the  inhibition  of  iodide  uptake 
by  the  thyroid  (NRC,  2005).  NRC 
concluded  that  iodide  uptake  inhibition, 
although  not  adverse,  is  the  most 
appropriate  precursor  event  in  the 
continuum  of  possible  effects  of 
perchlorate  exposure  and  would 
precede  any  adverse  health  effects  of 
perchlorate  exposure.  The  lowest  dose 
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(7  (xg/kg/day)  administered  in  the  Greer 
et  al.,  (2002)  study  was  considered  a 
NOEL  (rather  than  a  no-observed- 
adverse-effect  level  or  NOAEL)  because 
iodide  uptake  inhibition  is  not  an 
adverse  effect,  but  a  biochemical 
precursor.  The  NRC  further  determined 
that,  “the  very  small  decrease  (1.8 
percent)  in  thyroid  radioiodide  uptake 
in  the  lowest  dose  group  was  well 
within  the  variation  of  repeated 
measurements  in  normal  subjects.”  A 
summary  of  the  data  considered  and  the 
NRC  deliberations  can  be  found  in  the 
NRC  report  (2005). 

The  NRC  recommended  that  EPA 
apply  an  intraspecies  uncertainty  factor 
of  10  to  the  NOEL  to  account  for 
differences  in  sensitivity  between  the 
healthy  adults  in  the  Greer  et  al.,  (2002) 
study  and  the  most  sensitive 
population,  fetuses  of  pregnant  women 
who  might  have  hypothyroidism  or 
iodide  deficiency.  Because  the  fetus 
depends  on  an  adequate  supply  of 
maternal  thyroid  hormone  for  its  central 
nervous  system  development  during  the 
first  trimester  of  pregnancy,  iodide 
uptake  inhibition  from  low-level 
perchlorate  exposure  has  been 
identified  as  a  concern  in  connection 
with  increasing  the  risk  of 
neurodevelopmental  impairment  in 
fetuses  of  high-risk  mothers  (NRC, 

2005).  The  NRC  (2005)  viewed  the 
uncertainty  factor  of  10  as  conservative 
and  protective  of  health  given  that  the 
point  of  departure  (the  NOEL)  is  based 
on  a  non-adverse  effect  (iodide  uptake 
inhibition),  which  precedes  the  adverse 
effect  in  a  continuum  of  possible  effects 
of  perchlorate  exposure.  The  NRC  panel 
concluded  that  no  additional 
uncertainty  factor  was  needed  for  the 
use  of  a  less-than-chronic  study,  for 
deficiencies  in  the  database,  or  for 
interspecies  variability.  EPA’s  Integrated 
Risk  Information  System  (IRIS)  adopted 
the  NRC’s  recommendations  resulting  in 
an  RfD  of  0.7  pg/kg/day,  derived  by 
applying  a  ten-fold  total  uncertainty 
factor  to  the  NOEL  of  7  pg/kg/day 
(USEPA,  2005b).  ' 

The  NRC  emphasized  that  its 
recommendation  “differs  from  the 
traditional  approach  to  deriving  the 
RfD.”  The  NRC  recommended  “using  a 
nonadverse  effect  rather  than  an  adverse 
effect  as  the  point  of  departure  for  the 
perchlorate  risk  asessement.  Using  a 
nonadverse  effect  that  is  upstream  of  the 
adverse  effect  is  a  more  conservative, 
health-protective  approach  to  the 
perchlorate  risk  assessment.”  The  NRC 
also  noted  that  the  purpose  of  the  10- 
fold  uncertainty  factor  is  to  protect 
sensitive  subpopulations  in  the  face  of 
uncertainty  regarding  their  relative 
sensitivity  to  perchlorate  exposure.  The 


NRC  recognized  that  additional 
information  on  these  relative 
sensitivities  could  be  used  to  reduce 
this  uncertainty  factor  in  the  future 
(NRC,  2005).^ 

2.  Biomonitoring  Studies 

After  the  NRC  report  was  released, 
several  papers  were  published  that 
investigated  whether  biomonitoring  data 
associated  with  the  National  Health  and 
Nutrition  Exaniination  Survey 
(NHANES)  could  be  used  to  discern  if 
there  was  a  relationship  betw'een 
perchlorate  levels  in  the  body  and 
thyroid  function.  These  papers  also  help 
to  evaluate  populations  that  might  be 
considered  to  be  more  sensitive  to 
perchlorate  exposure. 

Blount  et  al.,  (2006b)  published  a 
study  examining  the  relationship 
between  urinary,  levels  of  perchlorate 
and  blood  serum  levels  of  TSH  and  total 
T4  in  2,299  men  and  women  (ages  12 
years  and  older)  who  participated  in 
CDC’s  2001-2002  NHANES.^  Blount  et 
al.,  (2006b)  evaluated  perchlorate  along 
with  a  number  of  covariates  known  or 
likely  to  be  associated  with  T4  or  TSH 
levels  to  assess  the  relationship  between 
perchlorate  and  these  hormones,  and 
the  influence  of  other  factors  on  this 
relationship.  These  covariates  included 
gender,  age,  race/ethnicity,  body  mass 
index,  serum  albumin,  serum  cotinine  (a 
marker  of  nicotine  exposure),  estimated 
total  caloric  intake,  pregnancy  status, 
post-menopausal  status,  premenarche 
status,  serum  C-reactive  protein,  hours 
fasting  before  sample  collection,  urinary 
thiocyanate,  urinary  nitrate,  and  use  of 
selected  medications.  The  study  found 
that  perchlorate  was  a  statistically 
significant  predictor  of  thyroid 
hormones  in  women,  but  not  in  men. 

After  finding  evidence  of  gender 
differences,  the  researchers  focused  on 
further  analyzing  the  NHANES  data  for 
the  1,111  women  participants.  They 
divided  these  1,111  women  into  two 
categories,  higher-iodide  and  lower- 
iodide  urinary  content,  using  a  cut  point 
of  100  pg/L  of  urinary  iodide  based  on 
the  median  level  the  World  Health 
Organization  (WHO)  considers 


*  “There  can  be  variability  in  responses  among 
humans.  The  intraspecies  uncertainty  factor 
accounts  for  that  variability  and  is  intended  to 
protect  populations  more  sensitive  than  the 
population  tested.  In  the  absence  of  data  on  the 
range  of  sensitivity  among  humans,  a  default 
uncertainty  factor  of  10  is  typically  applied.  The 
factor  could  be  set  at  1  if  data  indicate  that  sensitive 
populations  do  not  vary  substantially  from  those 
tested."  (NRC  2005,  p  173) 

®  while  CDC  researchers  measured  urinary 
perchlorate  concentration  for  2,820  NHANES 
participants,  TSH  and  total  T4  serum  levels  were 
only  available  for  2,299  of  these  participants. 


indicative  of  sufficient  iodide  intake® 
for  a  population.  Hypothyroid  women 
were  excluded  from  the  analysis. 
According  to  the  study’s  authors,  about 
36  percent  of  women  living  in  the 
United  States  have  urinary  iodide  levels 
less  than  100  pg/L  (Caldwell  et  al., 

2005).  For  women  with  urinary  iodide 
levels  less  than  100  pg/L,  the  study 
found  that  urinary  perchlorate  is 
associated  with  a  decrease  in  (a  negative 
predictor  for)  T4  levels  and  an  increase 
in  (a  positive  predictor  for)  TSH  levels. 
For  women  with  urinary  iodide  levels 
greater  than  or  equal  to  100  pg/L,  the 
researchers  found  that  perchlorate  is  a 
significant  positive  predictor  of  TSH, 
but  not  a  predictor  of  T4.  The 
researchers  state  that  perchlorate  could 
be  a  surrogate  for  another  unrecognized 
determinant  of  thyroid  function. 

Also,  the  study  reports  that  while 
large  doses  of  perchlorate  are  known  to 
decrease  thyroid  function,  this  is  the 
first  time  an  association  of  decreased 
thyroid  function  has  been  observed  at 
these  low  levels  of  perchlorate 
exposure.  The  clinical  significance  of 
the  variations  in  T4/TSH  levels,  which 
were  generally  within  normal  limits,  has 
not  been  determined.  The  researchers 
noted  several  limitations  of  the  study 
[e.g.,  assumption  that  urinary 
perchlorate  correlates  with  perchlorate 
levels  in  the  .stroma  and  tissue  and 
measurement  of  total  T4  rather  than  free 
T4)  and  recommended  that  these 
findings  be  affirmed  in  at  least  one  more 
large  study  focusing  on  women  with 
low  urine  iodide  levels.  It  is  also  not 
known  whether  the  association  between 
perchlorate  and  thyroid  hormone  levels 
is  causal  or  mediated  by  some  other 
correlate  of  both,  although  the 
relationship  between  urine  perchlorate 
and  total  TSH  and  T4  levels  persisted 
after  statistical  adjustments  for  some 
additional  covariates  known  to  predict 
thyroid  hormone  levels  (e.g.,  total 
kilocalorie  intake,  estrogen  use,  and 
serum  C-reactive  protein  levels).  A 
planned  follow-up  .study  will  include 
additional  measures  of  thyroid  health 
and  function  (e.g.,  TPO-antibodies,  free 
T4).  An  additional  paper  by  Blount  et 
al.,  (2006c),  discussed  further  in  Section 
III.  C.  2.  a.,  found  that  almost  all 
participants  in  the  NHANES  survey, 
including  the  participants  in  this  group, 
had  urinary  levels  of  perchlorate 
corresponding  to  estimated  dose  levels 
that  are  below  the  RfD  of  0.7  pg/kg/day. 

The  Blount  study  suggested  that 
perchlorate  could  be  a  surrogate  for 
another  unrecognized  determinant  of 


®  WHO  notes  that  the  prevalence  of  goiter  begins 
to  increase  in  populations  with  a  median  urinary 
iodide  level  below  100  pg/L  (WHO,  1994). 
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thyroid  function.  There  are  other 
chemicals,  including  nitrate  and 
thiocyanate,  which  can  affect  thyroid 
function.  Steinmaus  et  al.,  (2007) 
further  analyzed  the  data  from  NHANES 
2001-2002  to  assess  the  impact  of 
smoking,  cotinine  and  thiocyanate  on 
the  relationship  between  urinary 
perchlorate  and  blood  serum  T4  and 
TSH.  Thiocyanate  is  a  metabolite  of 
cyanide  found  in  tobacco  smoke  and  is 
naturally  occurring  in  some  foods, 
including  cabbage,  broccoli,  and 
cassava.  Increased  serum  thiocyanate 
levels  are  associated  with  increasing 
levels  of  smoking.  Thiocyanate  affects 
the  thyroid  by  the  same  mechanism  as 
perchlorate  (competitive  inhibition  of 
iodide  uptake).  Steinmaus  et  al. 
analyzed  the  data  to  determine  whether 
smoking  status  (smoker  or  nonsmoker), 
serum  thiocyanate,  or  serum  cotinine 
were  better  predictors  of  T4  and  TSH 
changes  than  perchlorate,  or  if  the 
effects  reflected  the  combined  effects  of 
perchlorate  and  thiocyanate 

Of  female  subjects  12  years  of  age  and 
older  in  NHANES  2001-2002,  1,203 
subjects  had  data  on  blood  serum  T4, 
serum  TSH,  urinary  perchlorate,  iodine 
and  creatinine.  Subjects  with  extreme 
T4  or  TSH  (3  individuals)  or  with  a 
reported  history  of  thyroid  disease  (91) 
were  excluded  from  further  analyses.  Of 
the  remaining  women,  385  (35  percent)  ' 
had  urinary  iodine  levels  below  100 
pg/1.  Steinmaus,  et  al.  evaluated  serum 
cotinine  as  an  indicator  of  nicotine 
exposure,  with  levels  greater  than  10  ng/ 
ml  classified  as  high  and  levels  less  than 
0.015  ng/ml  classified  as  low. 

The  authors  found  no  association 
between  either  perchlorate  or  T4  and 
smoking,  cotinine  or  thiocyanate  in  men 
or  in  women  with  urinary  iodine  levels 
greater  than  100  pg/1.  In  addition,  they 
found  no  association  between  cotinine 
and  T4  or  TSH  in  women  with  iodine 
levels  lower  than  100  pg/1.  However,  in 
women  with  urinary  iodine  levels  lower 
than  100  pg/1,  an  association  between 
urinary  perchlorate  and  decreased 
serum  T4  was  stronger  in  smokers  than 
in  non-smokers,  and  stronger  in  those 
with  high  urinary  thiocyanate  levels 
than  in  those  with  low  urinary 
thiocyanate  levels.  Although  noting  that 
their  findings  need  to  be  confirmed  with 
further  research,  the  authors  concluded 
that  for  these  low-iodine  women  the 
results  suggest  that  at  commonly- 
occurring  perchlorate  exposure  levels, 
thiocyanate  in  tobacco  smoke  and 
perchlorate  interact  in  affecting  thyroid 
function,  and  that  agents  other  than 
tobacco  smoke  might  cause  similar 
interactions  (Steimaus  et  al.,  2007). 

EPA  also  evaluated  whether  health 
information  is  available  regarding 


children,  pregnant  women  and  lactating 
mothers.  The  NRC  report  discussed  a 
number  of  epidemiological  studies  that 
looked  at  thyroid  hormone  levels  in 
infants.  A  more  recent  study  by  Amitai 
et  al.,  (2007)  assessed  T4  values  in 
newborns  in  Israel  whose  mothers 
resided  in  areas  where  drinking  water 
contained  perchlorate  at  “very  high” 

(340  pg/L),  “high”  (12.94  pg/L),  or 
“low”  (<3  pg/L)  perchlorate 
concentrations.  The  mean  (±  standard 
deviation)  T4  value  of  the  newborns  in 
the  very  high,  high,  and  low  exposure 
groups  was  13.8  ±  3.8,  13.9  ±  3.4,  and 
14.0  ±  3.5  pg/dL,  respectively,  showing 
no  significant  difference  in  T4  levels 
between  the  perchlorate  exposure 
groups.  This  is  consistent  with  the 
conclusions  drawn  by  the  NRC  review 
of  other  epidemiological  studies  of 
newborns.  The  NRC  (2005)  also  noted 
“no  epidemiologic  studies  are  available 
on  the  association  between  perchlorate 
exposure  and  thyroid  dysfunction 
among  low-birthweight  or  preterm 
newborns,  offspring  of  mothers  who  had 
iodide  deficiency  during  gestation,  or 
offspring  of  hypothyroid  mothers.” 

3.  Physiologically -based 
Pharmacokinetic  (PBPK)  Models 

PBPK  models  represent  an  important 
class  of  dosimetry  models  that  can  be 
used  to  predict  internal  doses  to  target 
organs,  as  well  as  some  effects  of  those 
doses  (e,g.,  radioactive  iodide  uptake 
inhibition  in  the  thyroid).  To  predict 
internal  dose  level,  PBPK  models  use 
physiological,  biochemical,  and 
physicochemical  data  to  construct 
mathematical  representations  of 
processes  associated  with  the 
absorption,  distribution,  metabolism, 
and  elimination  of  compounds.  With 
the  appropriate  data,  these  models  can 
be  used  to  extrapolate  across  and  within 
species  and  for  different  exposure 
scenarios,  and  to  address  various 
sources  of  uncertainty  in  health 
assessments,  including  uncertainty 
regarding  the  relative  sensitivities  of 
various  subpopulations. 

Clewell  et  al.,  (2007)  developed  multi¬ 
compartment  PBPK  models  describing 
the  absorption  and  distribution  of 
perchlorate  for  the  pregnant  woman  and 
fetus,  the  lactating  woman  and  neonate, 
and  the  young  child.  This  work  built 
upon  Merrill  et  al.’s,  (2005)  model  for 
the  average  adult.  Related  research  that 
served  as  the  basis  for  the  more  recent 
PBPK  modeling  efforts  was  discussed  by 
the  NRC  in  their  January  2005  report  on 
perchlorate. 

The  models  estimated  the  levels  of 
perchlorate  absorbed  through  the 
gastrointestinal  tract  and  its  subsequent 
distribution  within  the  body.  Clewell  et 


al.,  (2007)  provided  estimates  of  internal 
dose  and  resulting  iodide  uptake 
inhibition  across  all  life  stages,  and  for 
pregnant  and  lactating  women.  The 
paper  reported  iodide  uptake  inhibition 
levels  for  external  doses  of  1,  10,  100, 
and  1000  pg/kg/day.  Results  at  the  lower 
two  doses  indicated  that  the  highest 
perchlorate  blood  concentrations  in 
response  to  an  external  dose  would  • 
occur  in  the  fetus,  followed  by  the 
lactating  woman  and  the  neonate.  ( 
Predicted  blood  levels  for  all  three 
groups  (i.e.,  fetus,  lactating  women  and 
neonates)  were  four-  to  five-fold  higher 
than  for  non-pregnant  adults.  Smaller 
relative  differences  were  predicted  at 
external  doses  of  100  and  1000  pg/kg/ 
day.  The  authors  attributed  this  change 
to  saturation  of  uptake  mechanisms.  The 
model  predicted  minimal  effect  of 
perchlorate  on  iodide  uptake  inhibition 
in  all  groups  at  the  1  pg/kg/day  external 
dose  (about  one  and  one  half  times  the 
RfD),  estimating  1.1  percent  inhibition 
or  less  across  all  groups.  Inhibition  was 
predicted  to  be  10  percent  or  less  in  all 
groups  at  an  external  dose  of  10  pg/kg/ 
day  (about  14  times  the  RfD). 

The  results  of  the  model 
extrapolations  were  evaluated  against 
data  developed  in  two  epidemiologic 
studies  performed  in  Chile,  one 
studying  school  children  (Tellez  et  al., 
2005)  and  another  following  women 
through  pregnancy  and  lactation  (Gibbs 
et  al.,  2004).  The  model  predicted 
average  blood  serum  concentrations  of 
perchlorate  in  the  women  from  the 
Gibbs  et  al.,  (2004)  study  which  were 
nearly  identical  to  their  measured 
perchlorate  blood  serum  concentrations. 
The  blood  serum  perchlorate 
concentrations  predicted  from  the 
Tellez  et  al.,  (2005)  study  were  within 
the  range  of  the  measured 
concentrations,  and  the  concentrations 
of  perchlorate  in  breast  milk  predicted 
from  the  model  were  within  two 
standard  deviations  of  the  measured 
concentrations.  The  authors  concluded 
that  the  model  predictions  were 
consistent  with  empirical  results  and 
that  the  predicted  extent  of  iodide 
inhibition  in  the  most  sensitive 
population  (the  fetus)  is  not  significant 
at  EPA’s  Rf6  of  0.7  pg/kg-day. 

The  NRC  recommended  that 
inhibition  of  iodide  uptake  by  the 
thyroid,  which  is  a  precursor  event  and 
not  an  adverse  effect,  should  be  used  as 
the  basis  for  the  perchlorate  risk 
assessment  (NRC,  2005).  Consistent 
with  this  recommendation,  iodide 
uptake  inhibition  was  used  by  EPA  as 
the  critical  effect  in  determining  the 
reference  dose  (RfD)  for  perchlorate. 
Therefore,  PBPK  models  of  perchlorate 
and  radioiodide,  which  were  developed 
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to  describe  thyroidal  radioactive  iodide  - 
uptake  (RAIU)  inhibition  by  perchlorate 
for  the  average  adult  (Merrill  et  ah, 

2005),  pregnant  woman  and  fetus, 
lactating  woman  and  neonate,  and  the 
young  child  (Clewell  et  al.,  2007)  were 
evaluated  by  EPA  based  on  their  ability 
to  provide  additional  information 
surrounding  this  critical  effect  for 
potentially  sensitive  subgroups  and 
reduce  some  of  the  uncertainty 
regarding  the  relative  sensitivities  of 
these  subgroups. 

EPA  evaluated  the  PBPK  model  code 
provided  by  the  model  authors  and 
found  minor  errors  in  mathematical 
equations  and  computer  code,  as  well  as 
some  inconsistencies  between  model 
code  files.  EPA  made  several  changes  to 
the  code  in  order  to  harmonize  the 
models  and  more  adequately  reflect  the 
biology  (see  USEPA,  2008b)  for  more 
information. 

Model  parameters  describing  urinary 
excretion  of  perchlorate  and  iodide  were 
determined  to  be  particularly  important 
_  in  the  prediction  of  RAIU  inhibition  in 
all  subgroups;  therefore,  a  range  of 
biologically  plausible  values  available 
in  the  peer-reviewed  literature  was 
evaluated  in  depth  using  the  PBPK 
models.  Exposure  rates  were  also 
determined  to  be  critical  for  the 
estimation  of  RAIU  inhibition  by  the 
models  and  were  also  further  evaluated. 

Overall,  detailed  examination  of 
Clewell  et  al.,  (2007)  and  Merrill  et  al., 
(2005)  confirmed  that  the  model 
structures  were  appropriate  for 
predicting  percent  inhibition  of  RAIU 
by  perchlorate  in  most  lifestages. 
Unfortunately,  the  lack  of  biological 
information  during  early  fetal 
development  limits  the  applicability  of 
the  PBPK  modeling  of  the  fetus  to  a  late 
gestational  timeframe  (i.e.,  near  full 
term  pregnancy,  -GW  40),  so  EPA  did 
not  make  use  of  model  predictions 
regarding  early  fetal  RAIU  inhibition. 
Although  quantitative  outputs  of  EPA’s 
revised  PBPK  models  differ  somewhat 
from  the  published  values,  the  EPA 


evaluation  confirmed  that,  with 
modifications  (as  described  in  USEPA, 
2008b),  the  Clewell  et  al.,  (2007)  and 
Merrill  et  al.,  (2005)  models  provide  an 
appropriate  basis  for  calculating  the 
lifestage  differences  in  the  degree  of 
thyroidal  RAIU  inhibition  at  a  given 
level  of  perchlorate  exposure.  The 
results  of  EPA’s  model  application  are 
discussed  in  Section  IV.B.5. 

B.  Evaluation  of  Perchlorate  Occurrence 
in  Drinking  Water 

The  primary  source  of  drinking  water 
occurrence  data  used  to  support  this 
preliminary  regulatory  determination  is 
the  data  provided  by  public  water 
systems  in  accordance  with  the  first 
Unregulated  Contaminant  Monitoring 
Regulation  (UCMR  1).  The  Agency  also 
evaluated  supplemental  sources  of 
occurrence  information. 

1.  The  Unregulated  Contaminant 
Monitoring  Regulation.  In  1999,  EPA 
developed  the  UCMR  program  in 
coordination  with  the  CCL  and  the 
National  Drinking  Water  Contaminant 
Occurrence  Database  (NCOD)  to  provide 
national  occurrence  information  on 
unregulated  contaminants  (September 
17,  1999,  64  FR  50556  (USEPA,  1999b): 
March  2,  2000,  65  FR  11372  (USEPA, 
2000b);  and  January  11,  2001,  66  FR 
2273  (USEPA,  2001b)). 

EPA  designed  the  UCMR  1  data 
collection  with  three  parts  (or  tiers). 
Occurrence  data  for  perchlorate  are  from 
the  first  tier  of  UCMR  (also  known  as 
UCMR  1  List  1  Assessment  Monitoring). 
EPA  required  all  large  ^  PWSs,  plus  a 
statistically  representative  national 
sample  of  800  small  ^  PWSs,  to  conduct 
Assessment  Monitoring.^ 

Approximately  one-third  of  the 
participating  small  systems  were 
scheduled  to  monitor  for  these 
contaminants  during  each  calendar  year 
from  2001  through  2003.  Large  systems 
could  conduct  one  year  of  monitoring 
anytime  during  the  2001-2003  UCMR  1 
period.  EPA  specified  a  quarterly 
monitoring  schedule  for  1,896  surface 
water  systems  and  a  twice-a-year,  six- 


month  interval  monitoring  schedule  for 
1,969  ground  water  systems.  The 
objective  of  the  UCMR  1  sampling 
approach  for  small  systems  was  to 
collect  contaminant  occurrence  data 
from  a  statistically  selected,  nationally 
representative  sample  of  small  systems. 
The  small  system  sample  was  stratified 
and  population-weighted,  and  included 
some  other  sampling  adjustments,  such 
as  including  at  least  2  systems  from 
each  State.  With  contaminant 
monitoring  data  from  all  large  PWSs  and 
a  statistical,  nationally  representative 
sample  of  small  PWSs,  the  UCMR  1  List 
1  Assessment  Monitoring  program 
provides  a  contaminant  occurrence  data 
set  suitable  for  national  drinking  water 
estimates. 

EPA  collected  and  analyzed  drinking 
water  occurrence  data  for  perchlorate 
from  3,865  PWSs  between  2001  and 
2005  under  the  UCMR  1.  EPA  found 
that  160  (approximately  4.1  percent)  of 
the  3,865  PWSs  that  sampled  and 
reported  had  at  least  1  analytical 
detection  of  perchlorate  (in  at  least  1 
sampling  point)  at  levels  greater  than  or 
equal  to  the  method  reporting  limit 
(MRL)  of  4  pg/L.  These  160  systems  are 
located  in  26  States  and  2  territories.  Of 
these  160  PWSs,  8  are  small  systems 
(serving  10,000  or  fewer  people)  and 
152  are  large  systems  (serving  more  than 
10,000  people).  These  160  systems 
reported  637  detections  of  perchlorate  at 
levels  greater  than  or  equal  to  4  pg/L, 
which  is  approximately  11.3  percent  of 
the  5,629  samples  collected  by  these  160 
systems  and  approximately  1.9  percent 
of  the  34,331  samples  collected  by  all 
3,865  systems.  The  maximum  reported 
concentration  of  perchlorate  was  420 
pg/L,  from  a  single  surface  water  sample 
from  a  PWS  in  Puerto  Rico.  The  average 
concentration  of  perchlorate  for  those 
samples  with  positive  detections  for 
perchlorate  was  9.85  pg/L  and  the 
median  concentration  was  6.40  pg/L.  A 
summary  of  the  perchlorate  occurrence 
statistics  in  UCMR  1  is  shown  in  Table 
1. 


Table  1— UCMR  1  Occurrence  of  Perchlorate  at  Concentrations  >=  4  po/L^o 


System  size 

Number  of 
samples 

Samples 

w/detects 

Sampling 

points 

tested 

Sampling 

points 

w/detects 

Sampled 

systems 

_ 

Systems 

w/detects 

Small  Systems  . 

3,295 

15 

8 

Large  Systems  . 

31,036 

622 

152 

Total  Systems . 

34,331 

637 

14,987 

387 

160 

Notes; 


“Large  and  small  systems  that  purchase  100  '“Table  1  shows  perchlorate  detection  sat  levels 

percent  of  their  water  supply  were  not  required  to  greater  than  and  equal  to  the  MRL  of  4  pg/L. 
participate  in  the  UCMR  1  Assessment  Monitoring 
or  the  UCMR  1  Screening  Survey. 


^Systems  serving  more  than  10,000  people. 
®  Systems  serving  10,000  people  or  fewer. 
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1.  For  both  large  and  small  systems,  at  3,865  systems  with  data,  there  were  34,331  samples  taken  at  14,987  (entry)  points  resulting  in  637 
(1.86%)  sample  detects  representing  387  (2.58%)  of  the  entry/sample  points  in  160  (4.14%)  of  the  systems. 

2.  For  3,068  large  systems  with  data,  there  were  31,036  samples  taken  at  13,533  entry  points  resulting  in  622  (2.00%)  detections  representing 
379  (2.80%)  entry/sample  points  in  152  (4.95%)  of  the  systems. 

3.  For  797  small  systems  with  data,  there  were  3,295  samples  taken  at  1,454  entry  points,  resulting  in  a  total  of  15  (0.455%)  detections  rep¬ 
resenting  8  (0.55%)  entry/sample  points  at  8  (1%)  of  the  systems. 


Table  2  presents  EPA’s  estimates  of 
the  population  served  by  water  systems 
for  which  the  highest  reported 
perchlorate  concentration  was  greater 
than  various  threshold  concentrations 
ranging  from  4  pg/L  (MRL)  to  25  pg/L. 
The  fourth  column  of  Table  2  presents 
a  high  end  estimate  of  the  population 
served  drinking  water  above  a 
threshold.  This  column  presents  the 
total  population  served  by  systems  in 
which  at  least  one  sample  was  found  to 
contain  perchlorate  above  the  threshold 
concentration.  EPA  considers  this  a  high 
end  estimate  because  it  is  based  upon 
the  assumption  that  the  entire  system 
population  is  served  water  from  the 


entry  point  that  had  the  highest  reported 
perchlorate  concentration.  In  fact,  many 
water  systems  have  multiple  entry 
points  into  which  treated  water  is 
pumped  for  distribution  to  their 
consumers.  For  the  systems  with 
multiple  entry  points,  it  is  unlikely  that 
the  entire  service  population  receives 
water  from  the  one  entry  point  with  the 
highest  single  concentration.  Therefore, 
EPA  included  a  less  conservative 
estimate  of  the  population  served  water 
above  a  threshold  in  the  fifth  column  in 
Table  2.  EPA  developed  this  estimate  by 
assuming  the  population  was  equally 
distributed  among  all  entry  points.  For 
example,  if  a  system  with  10  entry 


points  serving  200,000  people  had  a 
sample  from  a  single  entry  point  with  a 
concentration  at  or  above  a  given 
threshold,  EPA  assumed  that  the  entry 
point  served  one-tenth  of  the  system 
population,  and  added  20,000  people  to 
the  total  when  estimating  the 
population  in  the  last  column  of  Table 
2.  This  approach  may  provide  either  an 
overestimate  or  an  underestimate  of  the 
population  served  by  the  affected  entry 
point.  In  contrast,  in  the  example  above, 
EPA  added  the  entire  system  population 
of  200,000  to  the  more  conservative 
population  served  estimate  in  column  4, 
which  is  likely  an  overestimate. 


Table  2— UCMR  1  Occurrence  and  Population  Estimates  for  Perchlorate  Above  Various  Thresholds 


Thresholds® 

PWSs  with  at 
least  1 
detection  > 
threshold  of 
interest 

PWS  entry  or 
sample  points 
with  at  least  1 
detection  > 
threshold  of 
interest 

Population 
served  by 
PWSs  with 
at  least  1 
detection  > 
threshold  of 
interest® 

Population 
estimate  for 
entry 
or  sample 
points 
having  at 
least  1 
detection  > 
threshold  of 
interest ‘‘ 

4  pg/L  . 

4.01%  . 

2.48%  . 

e16.6  M 

5.1  M 

(155  of  3,865)  . 

(371  of  14,987)  . 

5  pg/L  . 

3.16%  . 

1.88%  . 

14.6  M 

4.0  M 

(122  of  3,865)  . 

(281  of  14,987)  . 

7  pg/L  . 

2.12%  . 

1.14%  . 

7.2  M 

2.2  M 

(82  of  3,865)  . 

(171  of  14,987)  . 

10  pg/L  . 

1.35%  . 

0.65%  . 

5.0  M 

1.5  M 

(52  of  3,865)  . 

(97  of  14,987)  . 

12  pg/L  . 

1.09%  . 

0.42%  . 

3.6  M 

1.2  M 

(42  of  3,865)  . 

(63  of  14,984)  . 

15  pg/L  . 

0.80%  . 

0.29%  . 

2.0  M 

0.9  M 

(31  of  3,865)  . 

(44  of  14,987)  . 

17  pg/L  . 

0.70%  . 

0.24%  . 

1.9  M 

0.8  M 

(27  of  3,865)  . 

(36  of  14,987)  . 

20  pg/L  . : . 

6.49%  . .’ . 

0.16%  . . . 

1.5  M 

0.7  M 

(19  of  3,865)  . 

(24  of  14,987)  . 

25  pg/L  . 

0.36%  . 

0.12%  . 

1.0  M 

0.4  M 

(14  of  3,865)  . 

(18  of  14,987)  . 

Footnotes; 

a  All  occurrence  measures  in  this  table  were  conducted  on  a  basis  reflecting  values  greater  than  the  listed  thresholds. 

‘’The  entry/sample-point-level  population  served  estimate  is  based  on  the  system  entry/sample  points  that  had  at  least  1  analylical  detection 
for  perchlorate  greater  than  the  threshold  of  interest.  The  UCMR  1  small  system  survey  was  designed  to  be  representative  of  the  nation’s  small 
systems,  not  necessarily  to  be  representative  of  small  system  entry  points. 

‘’The  system-level  population  served  estimate  is  based  on  the  systems  that  had  at  least  1  analytical  detection  for  perchlorate  greater  than  the 
threshold  of  interest. 

‘‘Because  the  population  served  by  each  entry/sample  point  is  not  known,  EPA  assumed  that  the  total  population  served  by  a  particular  sys¬ 
tem  is  equally  distributed  across  all  entry/sample  points.  To  derive  the  entry/sample  point-level  population  estimate,  EPA  summed  the  population 
values  for;  the  entry/sample  points  that  had  at  least  1  analytical  detection  greater  than  the  threshold  of  interest. 

®This  value  does  not  include  the  population  associated  with  5  systems  serving  200,000  people  that  measured  perchlorate  at  4  pg/L  in  at  least 
one  sample. 


2.  Supplemental  Occurrence  Data. 
The  Agency  also  evaluated  drinking 
water  monitoring  data  for  perchlorate  in 
California  and  Massachusetts.  EPA 


considers  these  State  data  to  be 
supplemental  for  purposes  of  this 
regulatory  determination,  because  they 
are  not  nationally  representative.  EPA 


believes  these  State’s  monitoring  results 
are  generally  consistent  with  the  results 
collected  by  EPA  under  UCMR  1.  The 
California  Department  of  Public  Health 
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(CDPH)  last  updated  its  perchlorate 
monitoring  results  on  July  10,  2008 
(CDPH,  2008).  The  Massachusetts’s 
Department  of  Environmental  Protection 
(MA  DEP)  last  updated  its  draft  report 
on  The  Occurrence  and  Sources  of 
Perchlorate  in  Massachusetts  in  April, 
2006  (MA  DEP,  2005). 

C.  Evaluation  of  Perchlorate  Exposure 
From  Sources  Other  Than  Drinking 
Water 

An  important  element  of  EPA’s 
regulatory  determination  process  is  to 
consider  the  contaminant  exposure  that 
individuals  are  likely  to  receive  from 
sources  other  than  drinking  water.  An 
individual’s  total  exposure  to  a 
contaminant  is  more  relevant  to  his  or 
her  risk  for  adverse  health  effects  than 
is  exposure  to  the  contaminant  from 
drinking  water  alone. 

Because  there  are  significant  sources 
of  perchlorate  exposure  other  than 
through  the  drinking  water  route,  EPA 
determined  that  data  on  exposure  to 
perchlorate  from  these  sources  is  critical 
to  the  evaluation  of  whether  or  not  there 
is  a  meaningful  opportunity  for  health 
risk  reduction  through  a  national 
primary  drinking  water  rule  for 
perchlorate.  Dietary  studies  pose  a 
particular  challenge  because  there  is 
great  variety  in  the  American  diet  and 
many  foods  must  be  analyzed  to  enable 
a  comprehensive  dietary  exposure 
estimate.  However,  EPA  believes  that 
two  recent  studies  provide  a  sound  basis 
for  evaluating  total  perchlorate 
exposure.  These  are  the  Food  and  Drug 
Administration  (FDA)  Total  Diet  Study 
and  an  analysis  of  NHANES/UCMR  data 
conducted  by  EPA  and  CDC. 

FDA’s  Total  Diet  Study  (TDS) 
combines  nationwide  sampling  and 
analysis  of  hundreds  of  food  items  along 
with  national  surveys  of  food  intake  to 
develop  comprehensive  dietary 
exposure  estimates  for  a  variety  of 
demographic  groups  in  the  U.S.  CDC’s 
NHANES  data  base  measured 
perchlorate  in  the  urine  of  a 
representative  sample  of  Americans. 

EPA  and  CDC  used  data  from  the 
NHANES  data  base  and  UCMR 
monitoring  to  estimate  perchlorate 
exposure  from  food  and  water  together, 
and  food  alone,  for  different  sub¬ 
populations.  This  section  of  the  notice 
provides  details  on  the  results  of  these 
studies.  Because  the  sources  of  exposure 
encompassed  by  each  of  these  studies 
overlap,  EPA  has  considered  them  both 
in  making  a  regulatory  determination  in 


an  effort  to  provide  the  most 
comprehensive  basis  for  the  preliminary 
determination. 

In  this  section,  EPA  also  provides  a 
brief  review  of  other  dietary  and 
biomonitoring  studies  that,  while  not 
directly  incorporated  into  our 
determination,  tend  to  reinforce  the 
results  of  the  primarv  exposure  studies. 

1.  Food  Studies.  The  FDA,  the  United 
States  Department  of  Agriculture 
(USDA),  and  other  researchers  have 
studied  perchlorate  in  foods.  The  most 
recent  and  most  comprehensive 
information  available  on  the  occurrence 
of  perchlorate  in  the  diet  has  been 
published  by  FDA.  This  section 
describes  two  perchlorate  studies 
released  by  FDA. — the  Total  Diet  Study 
and  FDA’s  Exploratory  Survey  Data  on 
Perchlorate  in  Food. 

a.  FDA  Total  Diet  Study,  2005  and 
2006.  Since  1961,  FDA  has  periodically 
conducted  a  broad-based  food 
monitoring  study  known  as  the  Total 
Diet  Study  (TDSl  The  purpose  of  the 
TDS  is  to  measure  substances  in  foods 
representative  of  the  total  diet  of  the 
U.S.  population,  and  to  make  estimates 
of  the  average  dietary  intake  of  those 
substances  for  selected  age-gender 
groups.  A  detailed  history  of  the  TDS 
can  be  found  at  the  following  Web  site: 
http://www.cfsan.fda.gov/~comm/tds- 
toc.html. 

Murray  et  al.,  (2008)  briefly  describe 
the  design  of  the  current  TDS.  Dietary 
intakes  of  perchlorate  were  estimated  by 
combining  analytical  results  from  the 
TDS  with  food  consumption  estimates 
developed  specifically  for  estimating 
dietary  exposure  from  TDS  results. 
While  the  perchlorate  data  for  TDS 
foods  were  collected  in  2005-2006,  the 
food  consumption  data  in  the  current 
TDS  food  list  is  based  on  results  (Egan 
et  al.,  2007)  from  the  USDA’s  1994-96, 
1998  Continuing  Survey  of  Food  Intakes 
by  Individuals  (94-98  CSFII),  which 
includes  data  for  all  age  groups 
collected  in  1994-96,  and  for  children 
from  birth  through  age  9  collected  in 
1998.  Although  over  6,000  different 
foods  and  beverages  were  included  in 
the  food  consumption  surveys,  these 
foods  and  beverages  were  collapsed  into 
a  set  of  285  representative  foods  and 
beverages  by  aggregating  the  foods 
according  to  the  similarity  of  their 
primary  ingredients  and  then  selecting 
the  specific  food  consumed  in  greatest 
quantity  from  each  group  as  the 
representative  TDS  food  for  that  group. 
The  consumption  amounts  of  all  the 


foods  in  a  group  were  aggregated  and 
assigned  to  the  representative  food  for 
that  group.  It  is  these  285  representative 
foods  and  beverages  that  are  on  the 
current  TDS  food  list.  This  approach  to 
estimating  dietary  intakes  assumes  that 
the  analytical  profiles  [e.g.,  perchlorate 
concentrations)  of  the  representative 
foods  are  similar  to  those  of  the  larger 
group  of  foods  from  the  original 
consumption  survey  to  which  they 
correspond.  This  approach  provides  a 
reasonable  estimate  of  total  dietary 
exposure  to  the  analytes  from  all  foods 
in  the  diet,  not  from  the  representative 
TDS  foods  alone.  The  sampled  TDS 
foods  are  purchased  at  retail  from 
grocery  stores  and  fast-food  restaurants. 
The  foods  are  prepared  tahle-ready  prior 
to  analyses,  using  distilled  water  when 
water  is  called  for  in  the  recipe.  The 
analytical  method  developed  and  used 
by  FDA  to  measure  perchlorate  in  food 
samples  has  a  nominal  limit  of  detection 
(LOD)  of  1.00  ppb  and  a  limit  of 
quantitation  (LOQ)  of  3.00  ppb 
(Krynitsky  et  al.,  2006). 

Murray  et  al.,  (2008)  reports  that  FDA 
included  perchlorate  as  an  analyte  in 
TDS  baby  foods  in  2005  and  in  all  other 
TDS  foods  in  2006.  Iodine  was  analyzed 
in  all  TDS  foods  from  five  market 
baskets  surveyed  in  late  2003  through 
2004.  Using  these  data  collectively,  FDA 
developed  estimates  of  average  dietary 
perchlorate  and  iodine  intake  for  14  age- 
gender  groups.  To  account  for 
uncertainties  associated  with  samples 
with  no  detectable  concentrations  of 
perchlorate  or  iodine  (non-detects  or 
NDs),  FDA  calculated  a  lower-bound 
and  upper-bound  for  each  estimate  of 
average  dietary  exposure,  assuming  that 
NDs  equal  to  zero  and  the  LOD, 
respectively.  Specifically,  FDA 
multiplied  these  upper-  and  lower- 
bound  concentrations  by  the  average 
daily  consumption  amount  of  the 
representative  food  for  the  given 
subpopulation  group  to  provide  a  range 
of  average  intakes  for  each  TDS  food. 

Table  3  summarizes  the  FDA 
estimated  upper-  and  lower-bound 
average  dietary  perchlorate  intakes 
(from  food)  for  14  age-gender  groups  on 
a  per  kilogram  of  body  weight  per  day 
basis  to  enable  direct  comparison  to  the 
perchlorate  RfD.  Murray  et  al.,  (2008) 
reports  that  average  body  weights  for 
each  population  group  were  based  on 
self-reported  body  weights  from 
respondents  in  the  94-98  CSFII. 
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Table  3— Lower-  and  Upper-Bound  (ND  =  0  and  LOD)  Perchlorate  Intakes  From  FDA’s  TDS  Results  for 

2005-2006 


Infants — 6-11  mo  . 

Children — 2  yr . . 

Children — 6  yr . 

Children — 10  yr . 

Teenage  Girls — 14-16  yr 
Teenage  Boys — 14-16  yr 

Women — 25-30  yr . 

Men— 25-30  yr  . 

Women — 40-45  yr . 

Men — 40-45  yr  . 

Women — 60-65  yr . 

Men — 60-65  yr  . 

Women — 70+  yr . 

Men — 70+  yr  . 


Population  group 


Average  perchlorate  intake 
from  food 
(pg/kg/day) 


-bound 

Upper-bound 

0.26 

0.29 

0.35 

0.39 

0.25 

0.28 

0.17 

0.20 

0.09 

0.11 

0.12 

0.14 

0.09 

0.11 

0.08 

0.11 

0.09 

0.11 

0.09 

0.11 

0.09 

0.10 

0.09 

0.11 

0.09 

0.11 

0.11 

0.12 

Based  on  their  analysis  (jf  TDS  data, 
FDA  reports  that  detectable  levels  of 
perchlorate  u'ere  found  in  at  least  one 
sample  in  74  percent  (211  of  286)  of 
TDS  foods  (Murray  et  al.,  2008).  The 
average  estimated  perchlorate  intakes 
for  the  14  age-gender  groups  range  from 
0.08  to  0.39  pg/kg/day,  compared  with 
the  RfD  of  0.7  pg/kg/day.  Though  not 
shown  here,  Murray  et  al.,  (2008) 
reports  that  average  estimated  iodine 
intakes  for  the  14  age-gender  groups 
range  from  138  to  353  pg/person/day, 
and  for  all  groups  exceed  the  relevant 
U.S.  dietary  reference  values  used  for 
assessing  the  nutritional  status  of 
populations. 

The  results  of  the  TDS  dietary  intake 
assessment  provide  an  estimate  of  the 
average  dietary  perchlorate  intakes  by 
specific  age-gender  groups  in  the  U.S. 
However,  Murray  et  al.  note  that  the 
current  TDS  design  “does  not  allow  for 
estimates  of  intakes  at  the  extremes 
(j.e.,  upper  or  lower  percentiles  of  food 
consumption)  or  for  population 
subgroups  within  the  14  age/sex  groups 
that  may  have  specific  nutritional  needs 
(e.g.,  the  subgroups  of  pregnant  and 
lactating  women  within  the  groups  of 
women  of  child  bearing  age).” 
Nevertheless,  Murray  et  al.  stated  that: 
“These  TDS  results  increase 
substantially  the  available  data  for 
characterizing  dietary  exposure  to 
perchlorate  and  provide  a  useful  basis 
for  beginning  to  evaluate  overall 


”  Murray  et  al.,  (2008)  compared  estimated 
average  iodine  intakes  with  U.S.  Dietary  Reference' 
Intakes  for  iodine  (NAS,  2000).  The  reference  values 
cited  by  Murray  et  al.,  (2008)  are  as  follows:  130 
pg/person/day  for  infants,  65  pg/person/day  for 
children  1-8  years,  73  pg/person/day  for  children 
9-13  years,  and  95  pg/person/day  for  the  remainder 
of  population. 


perchlorate  and  iodine  estimated  dietary 
intakes  in  the  U.S.  population.” 

b.  FDA  Exploratory  Survey  Data  on 
Perchlorate  in  Food,  2003-2005.  Prior  tq 
including  perchlorate  in  the  TDS,  FDA 
conducted  exploratory  surveys  from 
October  2003  to  September  2005  to 
determine  the  occurrence  of  perchlorate 
in  a  variety  of  foods.  In  May  2007,  FDA 
provided  an  estimate  of  perchlorate 
exposure  from  these  surveys  [http:// 
wvt'w.cfsan.  fda.gov/~dms/clo4ee.html). 
Using  the  data  from  these  exploratory 
studies  and  food  and  beverage 
consumption  values  from  USDA’s  94-98 
CSFII,  FDA  estimated  mean  perchlorate 
exposures  of  0.053  pg/kg/day  for  all  ages 
(2+  years),  0.17  pg/kg/day  for  children 
(2-5  years),  and  0.037  pg/kg/day  for 
females  (15-45  years).  There  are 
uncertainties  associated  with  the 
preliminary  exposure  assessment 
because  the  27  foods  and  beverages 
selected  represent  only  about  32  to  42 
percent  of  the  total  diet  depending  on 
the  population  group.  Additionally,  the 
overall  goal  of  the  sampling  plan  was  to 
gather  initial  information  on  occurrence 
of  perchlorate  in  foods  from  various 
locations  with  a  high  likelihood  of 
perchlorate  contamination.  With  the 
preceding  caveats  in  mind,  the  results  of 
these  exploratory  studies  are  generally 
consistent  with  the  more  complete 
results  of  the  2005-2006  TDS.  For  the 
purpose  of  developing  a  national 
estimate  of  dietary  perchlorate 
exposure,  the  results  of  FDA’s 
exploratory  studies  are  superseded  by 
the  results  of  the  TDS. 

c.  Other  Published  Food  Studies. 

Since  publication  of  EPA’s  May  2007 
notice,  Pearce  et  al.,  (2007)  published  an 
analysis  of  perchlorate  concentrations  in 
17  brands  of  prepared  ready  to  eat  and 


concentrated  liquid  infant  formula. 
Perchlorate  concentrations  in  the  17 
samples  ranged  from  0.22  to  4.1  pg/L, 
with  a  median  concentration  of  1.5  pg/ 

L.  The  researchers  did  not  estimate  the 
dose  infants  would  consume  at  the 
concentrations  observed  in  the  study. 
FDA  also  included  sampling  and 
analysis  of  infant  formula- in  their  2008 
TDS  analysis,  discussed  above. 

Studies,  such  as  those  published  by 
Kirk  et  al.,  (2003,  2005)  and  Sanchez  et 
al.,  (2005a,  2005b)  have  examined 
perchlorate  in  milk  and  produce.  These 
studies  and  others  were  summarized  in 
EPA’s  May  2007  notice  describing  the 
status  of  EPA’s  evaluation  of  perchlorate 
(72  FR  24016  (USEPA,  2007)). 

2.  Biomonitoring  Studies.  Researchers 
have  also  begun  to  investigate 
perchlorate  occurrence  in  humans  by 
analyzing  for  perchlorate  in  urine  and 
breast  milk.  For  example,  GDC  has 
included  perchlorate  in  its  National 
Biomonitoring  Program,  which  develops 
methods  to  measure  environmental 
chemicals  in  humans.  With  this 
information,  the  GDC  can  obtain  data  on 
levels  and  trends  of  exposure  to 
environmental  chemicals  in  the  U.S. 
population. 

a.  Urinary  Biomonitoring.  In  the 
largest  study  of  its  kind,  Blount  et  al., 
(2006c)  measured  perchlorate  in  urine 
samples  collected  from  a  nationally 
representative  sample  of  2,820  U.S. 
residents  as  part  of  the  2001-2002 
NHANES.  Blount  et  al.,  (2006c)  detected 
perchlorate  at  concentrations  greater 
than  0.05  pg/L  in  all  2,820  urine 
samples  tested,  with  a  median 
concentration  of  3.6  pg/L  and  a  95th 
percentile  of  14  pg/L.  Women  of 
reproductive  age  (15—44  years)  had  a 
median  urinary  perchlorate 
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concentration  of  2.9  |xg/L  and  a  95th 
percentile  of  13  pg/L.  The  demographic 
with  the  highest  concentration  of 
urinary  perchlorate  was  children  (6-11 
years),  who  had  a  median  urinary 
perchlorate  concentration  of  5.2  pg/L. 
Blount  et  ah,  (2006c)  estimated  a  total 
daily  perchlorate  dose  for  the  NHANES 
participants  aged  20  and  older  (for 
whom  a  creatinine  correction  method 
was  available)  and  found  a  median  dose 
of  0.066  pg/kg/day  (about  one  tenth  of 
the  RfD)  and  a  95th  percentile  dose  of 
0.234  pg/kg/day  (about  one  third  of  the 
RfD).  Eleven  adults  (0.7  percent)  had 
estimated  perchlorate  exposure  greater 
than  perchlorate’s  RfD  of  0.7  pg/kg/day 
(the  highest  calculated  exposure  was 
3.78  pg/kg/day).  Because  of  daily 
variability  in  diet  and  perchlorate 
exposure,  and  the  short  residence  time 
of  perchlorate  in  the  body,  these  single 
sample  measurements  may  overestimate 
long-term  average  exposure  for 
individuals  at  the  upper  end  of  the 
distribution  and  may  underestimate  the 
long-term  average  exposure  for 
individuals  at  the  lower  end  of  the 
distribution.  Blount  et  al.  did  not 
estimate  daily  perchlorate  dose  for 
children  and  adolescents  due  to  the 
limited  validation  of  estimation 
methods  for  these  age  groups  at  that 
time  (Blount  et  al.,  2006c). 

In  a  recent  unpublished,  but  peer 
reviewed,  study,  EPA  and  CDC 
investigators  merged  the  data  sets  from 
NHANES  and  UCMR  1  to  identify  the 
NHANES  participants  from  counties 
which  had  a  perchlorate  detection 
during  the  UCMR  survey  (USEPA, 
2008a).  The  study  assumes,  based  on 
previous  analyses  of  perchlorate 
pharmacokinetics,  that  urine  is  the  sole 
excretion  pathway  other  than  in 
lactating  women.  Since  all  NHANES 
participants’  urine  contained 
perchlorate,  separating  out  those  who 
had  a  higher  potential  for  additional 
exposure  via  drinking'water  from  those 
who  had  a  lower  potential  for  drinking 
water  exposure  left  the  remainder  of 
participants  whose  exposure  was 
expected  to  be  primarily  from  food. 

The  advantage  of  a  urinary 
biomonitoring  study  is  that  it  analyzes 
the  perchlorate  actually  ingested  in  the 
diets  of  a  large  number  of  individuals 
rather  than  using  estimators  of 
perchlorate  ingestion  from  a  variety  of 
foods  for  a  diverse  population.  The 
methodology  provides  a  novel 
opportunity  to  use  public  water  system 


occurrence  and  human  biomonitoring 
data  to  directly  inform  EPA’s  decision. 
The  approach  is  reasonable  for 
estimating  perchlorate  intake  at  various 
percentiles  from  food  and  to  gain  an 
understanding  of  the  relative 
contribution  from  water.  A  limitation  is 
in  the  use  of  NHANES ’s  spot  urine 
testing,  and  creatinine  corrections  for  a 
population  with  diverse  physiological 
characteristics,  to  calculate  the  daily 
perchlorate  dose.  The  cross  sectional 
study  attempts  to  capture  a 
representative  exposure,  but  was  limited 
by  the  need  to  match  up  drinking  water 
occurrence  data  with  biomonitoring 
data  on  a  county-wide  basis,  even 
though  county  and  public  water  system 
service  area  boundaries  often  do  not 
coincide.  There  also  may  have  been 
some  temporal  mismatch  between  the 
occurrence  and  biomonitoring  data. 

As  noted,  the  primary  goal  of  the  * 
study  was  to  derive  the  dose  of 
perchlorate  coming  from  food  alone  by 
eliminating  possible  sources  of  water 
contribution.  Individuals’  data  were 
placed  into  one  of  three  bins  based  on 
likelihood  of  perchlorate  being  in  their 
tap  water.  The  bins  were  further  sorted 
by  age  and  sex.  Bin  I  was  comprised  of 
NHANES  2001-2002  data  for 
individuals  residing  in  the  same 
counties  as  public  water  systems  that 
had  at  least  one  positive  measurement 
of  perchlorate  during  the  sample  period, 
as  measured  in  UCMR  1.  Therefore,  this 
bin  represented  those  who  were  more 
likely  to  be  exposed  to  perchlorate  in 
both  food  and  water.  For  the  most  part, 
the  average  perchlorate  level  in  urine  for 
all  age  groups  was  the  highest  in  this 
bin,  and  the  creatinine-corrected 
average  dose  for  all  individuals  in  this 
group  was  0.101  pg/kg/day,  with  a 
geometric  mean  of  0.080  pg/kg/day. 

In  contrast.  Bin  III  was  comprised  of 
data  for  individuals  considered  less 
likely  to  have  exposure  to  perchlorate 
via  drinking  water,  as  defined  in  one  of 
three  ways:  (1)  They  resided  in  counties 
where  there  were  no  quantified 
detections  of  perchlorate  in  public 
drinking  water  systems  sampled  as  part 
of  UCMR  (i.e.,  UCMR  1  results  were 
below  the  minimum  reporting  limit  of  4 
pg/L):  or  (2)  they  self-reported  that  they 
had  not  consumed  tap  water  in  the 
previous  24  hours  regardless  of  where 
they  resided  (i.e.,  they  may  have  resided 
in  a  county  with  a  positive  UCMR 
finding,  but  did  not  drink  tap  water);  or 
(3)  again,  not  considering  the  UCMR 


status  of  the  county,  their  response  to 
NHANES  indicated  they  used  a  reverse 
osmosis  filter  which  may  be  effective  for 
removing  perchlorate.  Bin  III  thus 
represents  results  of  urinary  perchlorate 
from  individuals  who  were  less  likely  to 
experience  perchlorate  exposure  via  tap 
water,  and  were  thus  more  likely  to 
have  their  perchlorate  exposure  caused 
solely  by  intake  from  food.  The  average 
creatinine-corrected  perchlorate  dose  for 
these  individuals  was  0.090  pg/kg/day, 
with  a  geometric  mean  of  0.062  pg/kg/ 
day. 

Finally,  Bin  II  included  individuals 
residing  in  counties  which  had  not  been 
sampled  in  UCMR.  As  such,  there  is  no 
information  on  potential  perchlorate  in 
their  public  drinking  water.  The  average 
creatinine-corrected  perchlorate  dose  for 
these  individuals  was  0.072  pg/kg/day, 
with  a  geometric  mean  of  0.053  pg/kg/ 
day.  The  results  for  Bin  II  are  somewhat 
anomalous,  and  may  suggest  either  that 
drinking  water  concentrations  are  even 
lower  in  these  non-monitored  counties 
than  in  the  Bin- III  counties  or  that  food 
exposure  for  these  counties  was  lower 
than  for  the  counties  in  either  Bin  I  or 
III.  In  any  case,  EPA’s  analysis  to 
determine  the  RSC  did  not  focus  on  Bin 
II,  as  discussed  below. 

A  summary  of  selected  results  for 
individuals  in  Bins  I  and  III  is  shown  in 
Table  4.  The  estimates  of  daily 
perchlorate  intake  presented  in  Table  4 
from  the  NHANES-UCMR  analysis  are 
somewhat  higher  than  those  of  Blount  et 
al.  (2006).  The  Blount  et  al.,  (2006) 
estimates  were  limited  to  adults  20 
years  of  age  and  older  because 
application  of  the  set  of  creatinine 
excretion  equations  used  by  Blount  et 
al.  to  estimate  perchlorate  dose  was 
limited  to  adults.  Mage  et  a].,  (2007) 
provides  an  expanded  set  of  equations 
that  allows  for  estimating  daily 
creatinine  excretion  rates  for  children, 
as  well  as  for  adults.  Since  children 
tend  to  have  higher  exposure  on  a  per 
body  weight  basis  than  adults,  it  is  not 
surprising  that  the  estimates  based  on 
both  adults  and  children  are  somewhat 
higher  than  the  Blount  estimates  based 
on  adults  alone.  The  mean  total 
exposure  for  people  that  are  more  likely 
to  be  exposed  to  perchlorate  in  food  and 
water  (Bin  I)  was  calculated  to  be  0.101 
pg/kg/day.  The  average  exposure  for 
people  more  likely  to  be  exposed  to 
perchlorate  from  food  alone  (Bin  III)  was 
0.090  pg/kg/day. 
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Table  4— Estimated  Daily  Perchlorate  Intakes  ([ig/kg/day)  for  Two  Bins  Based  on  UCMR  1  Occurrence 

Data 


Group 

Bin* 

Number  of 
people 

Average 

(mean) 

Geometric 

mean 

50th 

percentile 

90th 

percentile 

Total  . 

1 

320 

0.101 

0.080 

0.075 

0.193 

III 

2,063 

0.090 

0.062 

0.058 

0.167 

Age:  6-11  . 

52 

0.152 

0.132 

0.131 

0.237 

III 

270 

0.150 

0.118 

0.124 

0.280 

Age:  12-19 . . . 

100 

0.109 

0.078 

0.070 

0.286 

III 

608 

0.080 

0.061 

0.060 

0.158 

Age:  20  or  more . 

1 

168 

0.091 

0.074 

0.071 

0.186 

III 

1,185 

0.085 

0.057 

0.055 

0.143 

Females:  15-44  . 

1 

57 

0.081 

0.062 

0.071 

0.141 

III 

505 

0.093 

0.055 

0.052 

0.143 

Pregnant  Females . 

1 

8 

0.097 

0.086 

0.060 

0.121 

III 

98 

0.123 

0.064 

0.056 

0.263 

*  Bin  I  was  comprised  of  individuals  residing  in  counties  which  had  at  least  one  positive  measurement  of  perchlorate  somewhere  in  the  public 
drinking  water  supply.  Bin  III  was  comprised  of  individuals  considered  less  likely  to  have  exposure  to  perchlorate  via  drinking  water  based  on  a 
three-part  test  (see  text). 


Using  Bin  III  as  the  dose  most  closely 
representing  only  dietary  perchlorate 
exposure,  one  can  compare  results  from 
the  FDA  TDS,  shown  previously  in 
Table  3.  For  example,  for  females  14-16, 
women  25-30,  and  women  40-45  years 
old,  the  FDA  mean  food  dose  was  0.09- 
0.1  pg/kg/day.  In  the  EPA-CDC 
biomonitoring  study  of  NHANES- 
UCMR,  the  mean  food  dose  for  women 
of  child-bearing  age  (15-44  years  old) 
was  0.093  pg/kg/day.  The  results  from 
calculating  likely  food  intakes  (TDS 
study)  and  from  urinalysis  from  actual 
intakes  (NHANES/UCMR)  are  in  close 
agreement  where  comparisons  can  be 
made. 

b.  Breast  Milk.  A  number  of  studies 
have  investigated  perchlorate  in  human 
breast  milk.  The  most  recent  study 
included  measurements  from  49  healthy 
Boston-area  volunteers  (10-250  days 
postpartum,  median  48  days;  Pearce  et 
ah,  2007).  Perchlorate  was  found  in  all 
samples,  ranging  from  1.3-411  pg/L, 
with  a  median  concentration  of  9.1 
pg/L  and  a  mean  concentration  of  33 
pg/L.  No  correlation  was  found  between 
perchlorate  and  iodine  concentrations 
in  breast  milk.  EPA  notes  that  the 
Boston-area  public  water  systems  did 
not  detect  perchlorate  in  drinking  water 
samples  collected  for  the  U.S.  EPA’s 
Unregulated  Contaminant  Monitoring 
Rule  from  2001  to  2003,  nor  did  Boston 
area  systems  detect  perchlorate  in 
samples  collected  in  response  to  the 
Massachusetts  DEP  2004  emergency 
regulations  for  perchlorate  (see  Section 
III.B  of  this  notice). 

Kirk  et  ah,  (2005)  analyzed  36  breast 
milk  samples  from  18  States  (CA,  CT, 
FL,  GA,  HI,  MD,  ME,  MI,  MO,  NC,  NE, 


NJ,  NM,  NY,  TX,  VA,  WA,  WV)  and 
found  perchlorate  concentrations  in  all 
samples  ranging  from  1.4  to  92.2  pg/L, 
with  a  mean  concentration  of  10.5  pg/ 

L.  Kirk  et  al.,  (2007)  later  did  a  smaller 
study  involving  10  women,  which 
included  6  samples  on  each  of  3  days 
in  a  temporal  study.  Half  the  women 
were  from  Texas,  but  the  others  were 
from  CO,  FL,  MO,  NM,  and  NC.  They 
found  significant  variation  in  all 
samples  (n=147),  with  a  range,  mean, 
and  median  perchlorate  concentration 
of  0.5-39.5  pg/L,  5.8  pg/L,  and  4.0 
pg/L,  respectively. 

Tellez  et  ah,  (2005)  reported  maternal 
parameters  for  participants  from  a  study 
conducted  in  Chile.  Breast  milk  samples 
indicated  that  a  significant  amount  of 
perchlorate  leaves  the  body  of  the 
nursing  mother  through  breast  milk,  in 
addition  to  urine.  However,  the  breast 
milk  perchlorate  levels  were  highly 
variable  and  no  significant  correlations 
could  be  e.stablished  between  breast 
milk  perchlorate  and  either  urine 
perchlorate  or  breast  milk  iodide 
concentrations  for  the  individuals 
evaluated  in  these  Chilean  cities  (Tellez 
et  al,  2005). 

Blount  et  al,  (2007)  also  sugge.sts 
breast  milk  as  an  excretion  pathway  and 
the  NHANES-UCMR  study  authors 
observed  a  difference  between  the 
urinary  perchlorate  concentration  of 
breast  feeding  women  versus  pregnant 
women  with  an  overall  mean 
concentration  of  0.130  pg/kg/day  for  117 
pregnant  women  compared  to  a 
concentration  of  0.073  pg/kg/day  for  the 
24  breast-feeding  women  (USEPA, 
2008a). 


Dasgupta  et  al,  (2008)  analyzed  breast 
milk  samples  and  24  hour  urine  samples 
from  13  lactating  women  from  Texas  for 
perchlorate  and  iodine.  For  breast  milk, 
they  found  perchlorate  concentrations 
ranging  from  0.01  to  48  pg/L,  with  a 
median  concentration  of  7.3  pg/L  and  a 
mean  concentration  of  9.3  pg/L  (457 
total  samples).  For  iodine, 
concentrations  ranged  from  1  to  1,200 
pg/L,  with  a  median  concentration  of  43 
pg/L  and  a  mean  concentration  of  120 
pg/L  (447  total  samples).  For  urine  they 
found  perchlorate  concentrations 
ranging  from  0.6  to  80  pg/L,  with  a 
median  concentration  of  3.2  pg/L  and  a 
mean  concentration  of  4.0  pg/L  (110 
total  samples).  For  iodine, 
concentrations  ranged  from  26  to  630 
pg/L,  with  a  median  concentration  of 
110  pg/L  and  a  mean  concentration  of 
140  pg/L  (117  total  samples) 

IV.  Preliminary  Regulatory 
Determination  for  Perchlorate 

In  making  preliminary  regulatory 
determinations,  EPA  uses  the  criteria 
mandated  by  the  1996  SDWA 
Amendments.  EPA  has  found  that 
perchlorate,  at  sufficiently  high  doses, 
may  have  an  adverse  effect  on  the  health 
of  persons,  and  that  perchlorate  is  found 
in  a  small  percentage  of  public  water 
supply  systems.  However,  EPA  has 
determined  that  regulation  of 
perchlorate  in  drinking  water  systems 
does  not  present  a  meaningful 
opportunity  to  reduce  health  risk  for 
persons  served  by  public  water  systems. 
This  section  describes  how  EPA  has 
evaluated  these  three  criteria  in  light  of 
the  data  presented  in  Section  III  to  make 
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a  preliminary  regulatory  determination 
for  perchlorate. 

A.  May  Perchlorate  Have  an  Adverse 
Effect  on  the  Health  of  Persons? 

Yes.  Perchlorate  interacts  with  the 
sodium  iodide  symporter,  reducing 
iodine  uptake  into  the  thyroid  gland 
and,  at  sufficiently  high  doses,  the 
amount  of  T4  produced  and  available 
for  release  into  circulation.  Sustained 
changes  in  thyroid  hormone  secretion 
can  result  in  hypothyroidism.  Thyroid 
hormones  stimulate  diverse  metabolic 
activities  in  most  tissues  and 
individuals  suffering  from 
hypothyroidism  experience  a  general 
slowing  of  metabolism  of  a  number  of 
organ  systems.  In  adults,  these  effects 
are  reversed  once  normal  hormone 
levels  are  restored  (NRC,  2005). 

In  fetuses,  infants,  and  young 
children,  thyroid  hormones  are  critical 
for  normal  growth  and  development. 
Irreversible  changes,  particularly  in  the 
brain,  are  associated  with  hormone 
insufficiencies  during  development  in 
humans  (Chan  and  Kilby,  2000  and 
Glinoer,  2007).  Disruption  of  iodide 
uptake  presents  particular  risks  for 
fetuses  and  infants  (Glinoer,  2007  and 
Delange,  2004).  Because  the  fetus 
depends  on  an  adequate  supply  of 
maternal  thyroid  hormone  for  its  central 
nervous  system  development  during  the 
first  trimester  of  pregnancy,  iodide 
uptake  inhibition  from  perchlorate 
exposure  has  been  identified  as  a 
concern  in  connection  with  increasing 
the  risk  of  neurodevelopmental 
impairment  in  fetuses  of  high-risk 
mothers  (NRC,  2005).  Poor  iodide 
uptake  and  subsequent  impairment  of 
thyroid  function  in  pregnant  and 
lactating  women  have  been  linked  to 
delayed  development  and  decreased 
learning  capability  in  infants  and 
children  with  fetal  and  neonatal 
exposure  (NRC,  2005) 

The  NRC  recommended  basing  the 
RfD  on  a  precursor  to  an  adverse  effect 
rather  than  an  adverse  effect  per  se.  The 
precursor  event  precedes  a  downstream 
adverse  effect  in  the  dose  response 
continuum.  In  this  case,  NRC  used 


prevention  of  iodide  uptake  inhibition, 
a  precursor  to  adverse  thyroid  effects,  to 
establish  a  level  at  which  no  adverse 
effects  would  be  anticipated  in  exposed 
populations.  This  approach  is  consistent 
with  the  Agency’s  policy  on  the  use  of 
precursor  events  when  appropriate  in 
establishing  the  critical  effect  upon 
which  an  RfD  is  based  (U.S.  EPA, 

2002c). 

Based  on  the  information  above,  EPA . 
finds  that  perchlorate,  at  sufficiently 
high  doses,  may  have  an  adverse  effect 
on  the  health  of  persons. 

B.  Is  Perchlorate  Known  To  Occur  or  Is 
There  a  Substantial  Likelihood  That 
Perchlorate  Occurs  at  a  Frequency  and 
at  a  Level  of  Public  Health  Concern  in 
Public  Water  Systems? 

No.  EPA  has  found  that  perchlorate 
occurs  infrequently  at  levels  of  health 
concern  in  public  water  systems. 
Specifically,  EPA  established  a  Health 
Reference  Level  (HRL)  as  the  level  of 
concern  and  evaluated  the  information 
on  the  occurrence  of  perchlorate  in 
public  water  systems  presented  in 
Section  III.B  in  relation  to  this  HRL.  The 
HRL  is  a  benchmark  against  which  EPA 
compares  the  concentrations  of  a 
contaminant  found  in  public  water 
systems  to  determine  if  it  is  at  a  level 
of  public  health  concern.  For  past 
regulatory  determinations  for  non¬ 
carcinogens,  EPA  has  calculated  an  HRL 
using  the  Agency’s  reference  dose  (RfD) 
as  follows: 

HRL  =  [(RfD  X  BW)/DWI]  x  RSC 
Where: 

RfD  =  Reference  Dose 

BW  =  Body  Weight  for  an  adult  assumed  to 
be  70  kilograms  (kg) 

DWI  =  Drinking  Water  Intake  for  an  adult, 
assumed  to  be  2  L/day 
RSC  =  Relative  Source  Contribution,  or  the 
remaining  portion  of  the  reference  dose 
available  for  drinking  water  after  other 
sources  of  exposure  have  been 
considered  [e.g.,  food,  ambient  air) 

In  addition,  EPA  has  used  a  RSC 
default  value  of  20  percent  for  screening 
purposes  to  estimate  the  HRL  for  past 
regulatory  determinations  because  it  has 
lacked  adequate  data  to  develop  an 
empirical  RSC.  In  the  absence  of  such 


data,  EPA  has  determined  that  it  is 
appropriate  to  use  a  conservative  value 
that  is  more  likely  to  understate  than  to 
overstate  the  amount  of  contaminant 
that  can  be  safely  ingested  through 
drinking  water.  For  its  two  previous  sets 
of  regulatory  determinations,  EPA  did 
not  find  contaminants  at  frequencies 
and  levels  of  concern  in  comparison  to 
the  conservative  screening-level  HRL. 
Therefore,  it  was  not  necessary  for  the 
Agency  to  further  evaluate  the  RSC  in 
making  regulatory  determinations  for 
these  contaminants. 

However,  the  Agency  believes  that 
sufficient  exposure  data  are  available  for 
perchlorate  to  enable  EPA  to  estimate  a 
better  informed  RSC  and  HRL  that  is 
more  appropriate  for  fetuses  of  pregnant 
women  (the  most  sensitive 
subpopulations  identified  by  the  NRC). 
These  exposure  data  include  the  further 
analysis  by  EPA  of  the  UCMR  data  and 
the  CDC’s  NHANES  biomonitoring  data, 
as  well  as  the  FDA’s  Total  Diet  Study. 
The  following  sections  describe  EPA’s 
analyses  of  each  of  these  data  sources  to 
estimate  RSCs  and  HRLs  for  this 
sensitive  subpopulation. 

1.  Total  Diet  Study  for  Estimation  of 
an  RSC.  The  results  of  FDA’s  recent 
evaluation  of  perchlorate  under  the  TDS 
were  presented  in  Section  III.C.l  of  this 
notice.  The  TDS  estimates  are 
representative  of  average,  national, 
dietary  perchlorate  exposure,  for  the 
age-gender  groups  that  were  selected. 
EPA  used  FDA’s  dietary  exposure 
estimates  to  calculate  RSC  values  by 
subtracting  the  dietary  estimates  from 
the  RfD  (0.7  pg/kg/day),  dividing  this 
difference  by  the  RfD,  and  multiplying 
the  result  by  100  (to  convert  it  to  a 
percentage).  Because  EPA  believes  that 
dietary  ingestion  is  the  only  significant 
pathway  for  non-drinking-water 
perchlorate  exposure,  the  resulting  RSCs 
represent  the  amount  of  perchlorate 
exposure  (as  a  percentage  of  the  RfD) 
that  the  average  individual  within  a 
subgroup  would  have  to  ingest  via 
drinking  water  in  order  to  reach  a  level 
of  total  perchlorate  exposure  that  equals 
the  RfD.  These  RSCs,  displayed  as 
percentages,  are  presented  in  Table  5. 


Table  5 — Relative  Source  Contributions  Remaining  for  Water  Based  on  TDS  for  Various  Subgroups 


j 

1 

Population  group  ! 

Total  per¬ 
chlorate  intake 
from  food 
(pg/kg/day) 

RfD  that 
remains 
(pg/kg/day)  | 

! 

RSC  remain¬ 
ing  for  drinking 
water 

(as  a  percent¬ 
age  of  the 
RfD) 

Infants,  6-1 1  mo . 

0.26-0.29 

0.41-0.44 

59-63 

Children,  2  yr  . . . 

0.35-0.39 

0.31-0.35 

44-50 

Children,  6  yr  . 

0.25-0.28 

0.42-0.45 

60-64 

Children,  10  yr  . 

0.17-0.20 

0.50-0.53 

71-76 

Teenage  Girls,  14-16  yr . 

0.09-0.11 

0.59-0.61 

84-87 
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Table  5— Relative  Source  Contributions  Remaining  for  Water  Based  on  TDS  for  Various  Subgroups— 

Continued 


Population  group 

Total  per¬ 
chlorate  intake 
from  food 
(pg/kg/day) 

RfD  that 
remains 
(pg/kg/day) 

RSC  remain¬ 
ing  for  drinking 
water 

(as  a  percent¬ 
age  of  the 
RfD)  - 

Teenage  Boys,  14-16  yr  . . 

0.12-0.14 

0.09-0.11 

0.56-0.58 

0.59-0.61 

80-83 

84-87 

0.08-0.11 

0.69-0.62 

84-89 

0.09-0.11 

0.59-0.61 

84-87 

0.09-0.11 

0.59-0.61 

84-87 

0.09-0.10 

0.60-0.61 

86-87 

0.09-0.11 

0.59-0.61 

84-87 

0.09-0.11 

0.59-0.61 

84-87 

0.11-0.12 

0.58-0.59 

83-84 

The  subpopulation  that  is  the  most 
sensitive  to  perchlorate  exposure  is  the 
fetus  of  an  iodine-deficient  pregnant 
woman.  The  FDA  TDS  does  not  estimate 
the  dietary  intake  of  perchlorate 
specifically  for  pregnant  women  (nor 
can  it  specifically  address  iodine- 
deficient  women);  but  it  does  present 
dietary  estimates  for  three  groups  of 
women  of  childbearing  age  (Teenage 
girls  14-16,  Women  25-30  and  Women 
40-45).  The  calculated  RSCs  range  from 
84  to  87  percent  for  women  of 
childbearing  age.  Murray  et  al.  (2008) 
suggested  that  perchlorate  intake  rates 
for  pregnant  and  lactating  women  are 
“likely  to  be  somewhat  higher  than 


those  of  women  of  childbearing  age  as 
a  whole.”  If  this  is  true,  an  RSC  derived 
based  upon  the  TDS  mean  dietary  intake 
for  women  of  childbearing  age  may 
underestimate  the  relative  source 
contribution  from  food  for  pregnant 
women. 

2.  Urinary  Data  for  Estimation  of  an 
RSC.  As  described  in  Section  III.C.2  of 
this  notice,  EPA  and  CDC  researchers 
analyzed  NHANES  urinary  data  in 
conjunction  with  UCMR  occurrence 
data  at  the  CDC’s  National  Center  for 
Environmental  Health  (NCEH)  to 
evaluate  exposure  to  perchlorate.  These 
data  were  partitioned  to  provide  an 
estimate  of  what  portion  of  the  overall 


exposure  likely  came  from  food  alone. 

In  this  analysis,  EPA  and  CDC 
researchers  were  able  to  characterize  the 
distribution  of  actual  perchlorate 
exposure  as  seen  in  their  urine  for 
pregnant  women.  This  means  that  the 
analysis  could  determine  not  only  the 
mean  exposure,  but  also  the  exposure  of 
highly  exposed  individuals.  Results  of 
this  analysis,  presented  in  Table  6, 
indicate  that  for  pregnant  women, 
exposure  to  perchlorate  from  food  is 
0.263  pg/kg/day  at  the  90th  percentile, 
representing  nearly  38  percent  of  the 
RfD,  and  thus  leaving  an  RSC  for  water 
of  62  percent. 


Table  6— Dose  Remaining  for  Water,  and  Fraction  of  RfD  (RSC)  Based  on  NHANES-UCMR  Analysis 

Calculations  of  Perchlorate  in  Food 


Group 

Mean  food 
dose 

(pg/kg/day) 

RfD  that 
remains 
(pg/kg/day) 

RSC  as  % 
of  RfD 

Median 
food  dose 
(pg/kg/day) 

RfD  that 
remains 
(pg/kg/day) 

RSC  as  % 
of  RfD 

90th 

percentile 
food  dose 
(pg/kg/day) 

RfD  that 
remains 
(pg4<g/day) 

RSC  as  % 
of  RfD 

Total  population . 

0.090 

0.61 

87 

0.075 

0.625 

89 

0.167 

0.533 

76 

Ages  6-1 1  . 

0.150 

0.55 

79 

0.124 

0.58 

83 

0.280 

0.42 

60 

Ages  12-19  . 

0.080 

0.62 

89 

0.060 

0.64 

91 

0.158 

0.542 

77 

Ages  20  + . 

0.085 

0.615 

88 

0.055 

0.645 

92 

0.143 

0.557 

80 

Female  1&-44  . 

0.093 

0.607 

87 

0.052 

0.65 

93 

0.143 

0.557 

80 

Pregnant . 

0.123 

0.58 

82 

0.056 

0.64 

91 

0.263 

0.437 

62 

3.  HRL  Derivation.  EPA  believes  the 
NHANES-UCMR  analysis  is  the  best 
available  information  to  characterize 
non-drinking  water  exposures  to 
perchlorate  for  the  most  sensitive 
subpopulation.  The  FDA  Total  Diet 
Study  provides  a  nationally 
representative  estimate  of  the  mean 
dietary  exposure  to  perchlorate  for  14 
age  and  gender  groups,  including 
women  of  childbearing  age.  However, 
this  study  does  not  provide  specific 
estimates  for  the  most  sensitive 
subpopulation,  the  iodine-deficient 
pregnant  woman  and  her  fetus.  Also, 
this  study  estimates  only  mean 
exposures,  so  it  does  not  account  for  the 


perchlorate  exposure  of  highly  exposed 
individuals.  The  NHANES-UCMR 
analysis  provides  a  distribution  of 
exposure  (not  just  a  mean)  specific  to 
almost  100  pregnant  women  who  are 
not  likely  to  have  been  exposed  to 
perchlorate  from  their  drinking  water, 
although  it  also  does  not  separate  out 
iodine-deficient  pregnant  women 
because  of  data  limitations.  Table  7 
presents  the  HRLs  developed  for  the 
most  sensitive  subpopulation  using  the 
TDS  data  and  the  NHANES-UCMR  data. 
EPA  notes  that  the  mean  RSC  for 
pregnant  women  estimated  ft’om  the 
NHANES-UCMR  data  is  verj'  close  to, 
but  slightly  lower  than,  the  mean  for 


women  of  childbearing  age  estimated 
from  the  TDS  data.  This  shows  close 
agreement  between  the  two  data  sets 
and  is  consistent  with  the  suggestion  in 
Murray  et  al.  that  food  exposures  for 
pregnant  women  are  likely  to  be 
somewhat  higher  than  for  women  of 
childbearing  age  as  a  whole.  (Note  that 
higher  food  exposure  equates  to  a  lower 
RSC  because  a  smaller  fraction  of  the 
RfD  is  left  to  be  allocated  to  drinking 
water.)  While  the  means  are  available 
(and  in  close  agreement)  from  both  data 
sets,  EPA  believes  it  is  more  protective 
to  estimate  the  HRL  for  drinking  water 
by  subtracting  the  90th  percentile 
exposure  in  food  from  the  reference 
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dose  to  assure  that  the  highly  exposed 
individuals  from  this  most  sensitive 
subpopulation  are  considered  in  the 


evaluation  of  whether  perchlorate  is 
found  at  levels  of  health  concern.  The 
NHANES-UCMR  data  allow  for  the 


calculation  of  the  90th  percentile  food 
exposure,  which  results  in  an  HRL  of  15 
pg/L  for  the  pregnant  woman. 


Table  7— Health  Reference  Levels  for  Pregnant  Women  Using  TDS  Data  and  NHANES-UCMR  Data 


Subpopulation 

Body 

weight® 

Drinking 
water  con¬ 
sumption  ® 

Source  of  RSC  derivation 

RSC 

(percent) 

HRL 

Women  of  Childbearing  Age  . 

70  kg . 

2  liters . 

TDS  mean  (Table  5) . 

84-87 

21  pg/L 

Pregnant  Women . 

70  kg . 

2  liters . 

NHANES-UCMR  mean  (Table  6)  . 

82 

20  pg/L 

Pregnant  Women . 

70  kg . 

2  liters . 

_ 1 

NHANES-UCMR  90th  percentile  (Table  6) 

62 

15  pg/L 

Footnotes: 

®  Default  values  used  by  ERA  in  the  derivation  of  HRLs. 


4.  Frequency  of  Exposure  at  Health 
Reference  Level.  The  number  of 
pregnant  women  potentially  exposed  to 
perchlorate  in  public  drinking  water 
above  these  HRLs  can  be  estimated  from . 
the  UCMR  data.  Using  the  data 
presented  in  Table  2,  approximately  0.8 
percent  of  the  systems  had  one  or  more 
detections  of  perchlorate  at  or  above  15 
pg/L,  the  HRL  determined  for  pregnant 
women  in  this  analysis.  These  systems 
serve  a  total  of  2.0  million  persons  in 
their  entire  service  area,  of  which  1.0 
million  are  females,  and  thus  might 
become  pregnant  at  some  point  during 
their  lives.  However,  not  all  water 
system  customers  are  living  in 
households  that  are  served  water  from 
the  entry  point(s)  that  tested  positive. 
Table  2  also  provides  a  more  refined 
estimate  of  the  potentially  exposed  _ 
population  by  factoring  in  an  estimate  of 
the  portion  of  the  system  population 
served  by  each  entry  point  (as  described 
in  Section  III.B.l.  of  this  notice).  Using 
this  second  approach,  which  is  likely  to 
be  more  accurate,  the  number  of  people 
served  by  entry  points  which  exceed  the 
HRL  is  0.9  million,  of  which  0.45 
million  are  females.  EPA  estimates  that 
at  any  one  time,  1.4  percent  of  the 
population  from  Table  2  served  by  water 
systems  (or  entry  points)  that  detected 
perchlorate  at  levels  greater  than  15 
pg/L  (Table  7)  are  pregnant  women.  This 
estimate  is  based  o'n  the  number  of  live 
births  (4,059,000,  Ventura  et  al.,  2004) 
as  a  percentage  of  the  total  U.S. 
population  in  2000  (281,421,906,  U.S. 
Census  Bureau,  2002).  Therefore,  a  best 
estimate  of  about  16,000  pregnant 
women  (with  a  high  end  estimate  of 
28,000)  could  be  exposed  at  levels 
exceeding  the  HRL  at  any  given  time. 

Based  on  this  analysis,  EPA  concludes 
that  perchlorate  occurs  infrequently  at 
levels  of  health  concern  in  public  water 
systems.  There  are  a  small  percentage  of 
public  water  systems  (0.8  percent) 
where  drinking  water  above  the  HRL,  in 
'  combination  with  perchlorate  from 
food,  may  result  in  exposures  to 


pregnant  women  at  levels  that  exceed 
the  EPA  reference  dose  for  perchlorate. 
However,  as  explained  in  section  IV.C, 
these  exposures  to  perchlorate  in 
drinking  water  at  concentrations  above 
the  HRL  do  not  rise  to  the  level  of  a 
meaningful  opportunity  for  public 
health  risk  reduction  through  a  national 
primary  drinking  water  regulation. 

5.  Consideration  of  Sensitive 
Subpopulations 

In  making  a  regulatory  determination, 
the  SDWA  requires  EPA  to  take  into 
consideration  the  effect  of  contaminants 
on  subgroups  that  comprise  a 
meaningful  portion  of  the  general 
population  that  are  identifiable  as  being 
at  greater  risk  of  adverse  health  effects 
due  to  exposure  to  contaminants  in 
drinking  water  than  the  general 
population. 

As  noted  above,  in  past  regulatory 
determinations,  EPA  has  calculated  a 
screening  level  HRL  based  on  drinking 
water  consumption  and  body  weight 
information  for  adults  in  general, 
combined  with  default  assumptions 
about  RSC,  in  the  absence  of  robust 
empirical  data.  For  this  preliminary 
perchlorate  determination,  EPA  has 
improved  on  this  approach  by  using 
body  weight,  drinking  water  and  food 
exposure  data  for  pregnant  women,  in 
order  to  protect  the  most  sensitive 
subpopulation  identified  by  the  NRC 
(j.e.,  the  fetuses  of  these  women).  In 
addition,  EPA  has  used  90th  percentile 
rather  than  mean  food  exposure  data  to 
ensure  that  the  HRL  protects  highly 
exposed  pregnant  women  and  their 
fetuses.  However,  infants,  developing 
children,  and  people  with  iodine 
deficiency  or  thyroid  disorders  were 
also  identified  as  sensitive 
subpopulations  by  the  NRC.  Because 
infants  and  children  eat  and  drink  more 
on  a  per  body  weight  basis  than  adults, 
eating  a  normal  diet  and  drinking  water 
with  15  pg/L  of  perchlorate  may  result 
in  exposure  that  is  greater  than  the 
reference  dose  in  these  groups.  To 
address  this  concern,  the  potential  effect 


of  this  intake  on  inhibition  of  iodide 
uptake  in  these  subgroups  (j.e.,  relative 
sensitivity)  was  evaluated  itsing  PBPK 
modeling,  as  discussed  in  Section 
III.A.3.  Because  the  NRC  (NRC,  2005) 
found  that  the  inhibition  of-iodide 
uptake  by  the  thyroid,  which  is  a  non- 
adverse  precursor  to  any  adverse  effect, 
should  be  used  as  the  basis  for 
perchlorate  risk  assessment,  evaluating 
iodide  uptake  inhibition  is  important  for 
determining  whether  the  HRL  of  15 
pg/L  (derived  for  pregnant  women)  is 
also  an  appropriate  health  reference 
level  for  the  other  sensitive 
subpopulations.  Reducing  some  of  the 
uncertainty  regarding  the  relative 
sensitivities  of  these  subpopulations 
will  help  to  address  the  concerns  that 
some  groups  may  be  exposed  above  the 
reference  dose  (calculated  using  group- 
specific  body  weight  and  intake 
information),  particularly  if  PBPK 
modeling  predicts  that  at  the  HRL,  these 
groups  do  not  experience  precursor 
effects  (RAIU  inhibition)  that  exceed  the 
no  effect  level  from  which  the  reference 
dose  was  derived. 

a.  Published  PBPK  Models.  The 
Clewell  et  al.  (2007)  and  Merrill  et  al. 
(2005)  PBPK  models  predict  the 
distribution  and  elimination  of 
perchlorate  after  it  is  ingested.  The 
models  also  predict  the  level  of  RAIU 
inhibition  that  would  result  from 
different  levels  of  perchlorate  exposure 
for  different  subpopulations,  including 
children  and  infants. 

Clewell  et  al.  (2007)  predicted  that  at 
a  perchlorate  dose  of  0.001  mg/kg/day  (1 
pg/kg/day),  approximately  one  and  one 
half  times  the  RfD,  iodide  uptake 
inhibition  in  the  most  sensitive 
populations,  j.e.,  fetuses  and  infants, 
was  no  greater  than  1.1  percent.  This  is 
below  the  level  (1.8  percent)  of 
inhibition  at  the  NRC  identified  no¬ 
effect  level  (NOEL)  in  healthy  adults 
and  recommended  as  the  point  of 
departure  for  calculating  the  RfD, 
applying  a  10-fold  intraspecies 
uncertainty  factor.  The  fact  that  for  all 
subpopulations  the  predicted  RAIU  at  a 
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level  slightly  above  the  RfD  is  still 
below  the  RAIU  at  the  NOEL  is 
consistent  with  the  NRC’s  conclusion 
that  the  RfD  would  protect  even  the 
most  sensitive  sub-populations. 
However,  because  the  Clewell  model 
does  not  account  for  reduced  urinary 
clearance  that  occurs  in  young  infants, 
EPA  modified  the  model  as  discussed  in 
Section  III.A.3  to  address  this  and  other 
limitations. 

b.  Results  of  EPA’s  Application  of  the 
Published  Models.  EPA  evaluated  the 
published  models  (Clewell  et  al.,  2007, 
and  Merrill  et  al.,  2005)  and  used  them 
to  further  explore  the  relationship 
between  water  concentrations  and 
iodide  uptake  inhibition  in  different 
subpopulatioas.  As  noted  in  Section 
III.A.3  and  discussed  in  more  detail  in 
EPA’s  description  of  the  model  (USEPA, 
2008b),  EPA  determined  that  it  was 
appropriate  to  make  several  changes  to 
the  models’  computer  codes  in  order  to 
harmonize  them  and  more  adequately 
reflect  the  biology.  EPA  considered  in 
detail  the  data  currently  available  for 
parameters  determined  to  be 
particularly  important  to  the  models’ 
predictions,  and  modified  the  mpdel 
parameters  describing  exposure  as  well 
as  urinary  excretion  of  perchlorate  and 
iodide.  These  modifications  resulted  in 
predicted  RAIU  inhibition  rates  that 
were  up  to  1.5  times  the  predicted 
inhibition  rates  in  the  earlier  versions  of 
the  model.  EPA  believes  its  revisions 
have  improved  the  predictive  power  of 
the  model  and  has  used  its  results  as  the 
basis  for  the  following  discussion. 

Consistent  with  botn  the  unmodified 
Clewell  model  and  the  NRC’s 
conclusions,  EPA’s  analysis  identified 


the  near-term  fetus  (gestation  week  40 
fetus)  as  the  most  sensitive  subgroup, 
with  a  percent  RAIU  inhibition  that  was 
5-fold  higher  than  the  percent  inhibition 
of  the  average  adult  at  a  dose  equal  to 
the  point  of  departure  (7  pg/kg/day). 
After  correcting  the  model  for  reduced 
urinary  clearance  in  infants,  the  same 
analysis  shows  that  the  predicted 
percent  RAIU  inhibition  is 
approximately  1-to  2-fold  higher  for  the 
breast-fed  and  bottle-fed  infant  (7-60 
days)  than  for  the  average  adult,  and  is 
slightly  lower  for  the  1-2  year  old  child 
than  for  the  average  adult.  While 
uncertainty  remains  regarding  the 
model’s  predictions,  EPA  believes  that  it 
is  a  useful  tool,  in  conjunction  with 
appropriate  exposure  information,  for 
evaluating  the  relative  sensitivity  of 
particular  subpopulations  (infants  and 
children)  that  can  inform  our 
assessment  of  whether  the  HRL  is  an 
appropriate  health  reference  level  for  all 
subpopulations  (not  just  pregnant 
women). 

EPA  thus  applied  the  adjusted  model 
to  the  HRL  of  15  pg/L  to  determine  the 
predicted  percent  RAIU  inhibition 
(Table  8).  Iodide  uptake  inhibition 
levels  for  all  other  subpopulations, 
including  infants  and  children,  were 
estimated  to  be  not  greater  than  2.0 
percent  at  the  15  pg/L  drinking  water 
concentration  and  not  greater  than  2.2 
percent  when  also  considering 
perchlorate  in  food.  The  highest  iodide 
update  inhibition  level  (2.2  percent)  was 
seen  for  the  7  day  bottle  fed  infant;  all 
other  subpopulations,  including  the  60 
day  bottle  fed  infant  as  well  as  the  7  and 
60  day  breast  fed  infant  had  inhibition 
levels  below  1.4  percent  when  also 


considering  perchlorate  in  food.  The  2.2 
percent  inhibition  level  for  7-day  old 
bottle  fed  infants  is  comparable  to  the 
1.8  percent  inhibition  level  that  the  NRG 
identified  as  a  no  effect  level  in  healthy 
adults  and  recommended  as  the  point  of 
departure  for  calculating  the  RfD.^^ 

Table  8  also  shows  the  exposure  to 
each  subpopulation  in  pg/kg  of  body 
weight.  EPA  notes  that  for  some 
subgroups,  the  modeled  expbsure 
exceeds  the  RfD,  though  not  for  the  most 
sensitive  subgroup  (i.e.,  pregnant 
women  and  their  fetuses)  from  which 
the  HRL  was  derived.  EPA  has  used 
these  exposure  estimates  as  one  input 
into  the  PBPK  model  to  reduce  the 
uncertainty  associated  with  the  relative 
sensitivities  of  other  subgroups, 
particularly  infants  and  children.  EPA 
believes  use  of  the  model  enhances  its 
assessment  beyond  considering 
exposure  alone  by  predicting  the 
resulting  iodide  uptake  inhibition  that 
may  result  firom  that  exposure.  As  noted 
above,  the  NRG  concluded  that  the 
“most  health  protective  and 
scientifically  valid  approach”  was  to 
base  the  point  of  departure  for  the  RfD 
on  the  inhibition  of  iodide  uptake  by  the 
thyroid  (NRG,  2005),  a  non-adverse 
precursor  effect.  The  predicted  RAIU 
inhibition  for  all  subgroups  is 
comparable  to  or  less  than  the  RAIU  at 
the  NOEL  selected  by  the  NRG. 

Therefore  EPA  believes  the  HRL  of  15 
pg/L,  derived  for  pregnant  women,  is 
also  an  appropriate  health  reference 
level  for  other  sub-populations,  against 
which  to  evaluate  monitored  levels  of 
perchlorate  occurrence  in  drinking 
water  systems. 


Table  8 — Predicted  Percent  Radioactive  Iodide  Uptake  (RAIU)  Inhibition  and  Corresponding  Perchlorate 
Intake  From  Water  at  1 5  pG/L  With  and  Without  Food  Intake 


Body  weight 
(kg)“ 

90th 

Percentile 
water  intake 
(L/day)'> 

Perchlorate 
intake  from 
only  water 
at  1 5  pg/L 
(pg/kg-day) 

Percent  RAIU 
inhibition 
from  only 
water  at  1 5 

ng/L 

TDS  esti¬ 
mated  per¬ 
chlorate  in¬ 
take  from 
food  (pg/kg- 
day)  <= 

Perchlorate 
intake  from 
food  and 
water  at  1 5 
pg/L  (pg/kg- 
day) 

Percent  RAIU 
inhibition 
from  food 
and  water  at 
15  pg/L 

Average  adult . 

70 

2.24 

0.48 

0.15 

0.10 

0.58 

0.18 

Non-pregnant  woman  . 

66 

2.11 

0.48 

0.21 

0.10 

0.58 

0.26 

Pregnant  woman: 

Mom— GW  13  . 

69 

2.18 

0.50 

0.49 

0.10 

0.60 

0.59 

Mom— GW  20  . 

71 

2.34 

0.50 

0.49 

0.10  1 

0.60 

0.59 

Mom — GW  40  . 

78 

2.57 

0.50 

0.47 

0.10  ! 

0.60 

0.57 

Fetus — GW  40  9 . 

3.5 

0.90 

1.1 

Breast-fed  infant: 

Mom — 7  d  . 

74 

2.96 

0.60 

0.18 

0.10 

0.70 

0.21 

Infant — 7  d  . 

3.6 

<^0.52 

1.36 

1.1 

w 

1.59 

1.3 

Mom — 60  d  . 

72 

2.96 

0.61 

0.17 

0.10 

0.71 

0.20 

Infant — 60  d  . 

5 

^0.74 

1.27 

0.73 

(d) 

1.48 

0.84 

The  model  does  not  exactly  match  the  average 
measured  inhibition  at  each  exposure 
concentration.  At  the  point  of  departure  (7  pg/kg/ 
day),  the  model  predicts  a  value  of  2.1  percent  for 
adults,  rather  than  the  1.8  percent  from  the  Greer 


et  al.  (2002)  study.  Thus,  the  model  slightly  over¬ 
predicts  the  level  of  inhibition  for  this  group  at  this 
exposure  level,  though  this  relationship  may  not 
hold  true  for  other  sub-groups  and  exposure  levels. 
In  any  event,  the  difference  between  the  average 


measured  value  of  1.8  percent  and  the  model- 
predicted  value  of  2.1  percent  is  well  within  the 
statistical  uncertainty  in  the  data. 
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Table  8— Predicted  Percent  Radioactive  Iodide  Uptake  (RAIU)  Inhibition  and  Corresponding  Perchlorate 
Intake  From  Water  at  15  ^ig/L  With  and  Without  Food  Intake— Continued 


Body  weight 
(kg)^ 

90th 

Percentile 
water  intake 
(L/day)  “ 

Perchlorate 
intake  from 
only  water 
at  1 5  ng/L 
(pg/kg-day) 

1 

Percent  RAIU 
inhibition 
from  only 
water  at  1 5 
Fg/L 

TDS  esti¬ 
mated  per¬ 
chlorate  in¬ 
take  from 
food  (pg/kg- 
day)  <= 

Perchlorate  | 
intake  from  i 
food  and  | 
water  at  1 5 
pg/L  (pg/kg-  | 
day)  1 

I 

Percent  RAIU 
inhibition 
from  food 
and  water  at 
15  pg/L 

Bottle-fed  infant: 

1 

Infant — 7  d  . 

3.6 

®0.84 

3.53 

2.0 

1.42  pg/L 

3.87 

2.2 

Infant — 60  d  . . 

5 

®1.14 

3.42 

1.3 

1 .42  pg/L 

3.74  i 

1.4 

Child: 

6-12  mo'  . 

9.2 

1.03 

1.68 

0.46 

0.275 

1.96 

0.53 

1-2  yr'  . 

11.4 

0.64 

0.84 

0.23 

0.370 

1.21 

0.33 

®  Calculations  for  a  70  kg  “average”  adult  are  shown,  while  the  body  weight  (BW)  for  the  non-pregnant  woman  is  from  U.S.  EPA  2004  (based 
on  CSFII  94-96,  98)  and  BWs  for  the  child  are  mean  values  from  Kahn  and  Stralka  (2008).  BWs  for  pregnant  and  breast  feeding  moms,  fetuses, 
bottle  and  breast  fed  infants  are  predicted  weights  (functions  of  age  or  gestation  week)  using  growth  equations  from  Gentry  et  at.  (2002)  as  im¬ 
plemented  in  the  PBPK  models  (Clewell  et  at.  2007;  non-pregnant  value  is  BW  at  day  0  of  gestation). 

‘’Water  intake  levels  for  adults  other  than  the  lactating  mother  are  based  on  normalized  90th  percentile  values  for  total  water  intake  (direct  and 
indirect)  multiplied  by  the  age-  or  gestation-week-dependent  BW,  as  follows:  0.032  L/kg-day  for  average  adult  and  non-pregnant  woman;  0.033  L/ 
kg-day  for  the  pregnant  woman.  A  fixed  ingestion  rate  was  used  for  the  lactating  mother  because,  while  her  BW  is  expected  to  drop  during  the 
weeks  following  the  end  of  pregnancy,  the  demands  of  breast-feeding  will  be  increasing.  Values  are  from  Kahn  and  Stralka  (2008),  except  values 
for  women  are  from  U.S.  EPA  (2004). 

‘’The  dietary  values  used  correspond  to  the  midpoint  of  the  range  of  lower-  and  upper-bound  average  perchlorate  levels  for  each  subgroup,  as 
identified  from  the  FDA  TDS  in  Murray  et  at.  (2008),  except  for  the  bottle-fed  infant.  EPA  used  1 .42  pg/L  as  the  concentration  of  perchlorate  in 
infant  formula.  This  is  based  on  an  average  of  available  FDA  TDS  data,  with  V2  LCD  included  in  the  average  for  the  samples  in  which  per¬ 
chlorate  was  not  detected. 

“The  breast-fed  infants  are  assumed  to  have  no  direct  exposure  via  food  or  water.  The  prediction  for  breast-fed  infants  in  this  table  results 
from  the  dose  from  both  food  and  water  to  the  mother  providing  breast  milk  to  the  infant.  Breast-fed,  infant  “water  intake”  is  the  breast  milk  inges¬ 
tion  rate  obtained  by  fitting  an  age-dependent  function  to  the  breast-milk  ingestion  data  (L/kg-day)  from  Arcus-Arth  et  at.  (2005).  Urinary  clear¬ 
ance  rates  for  the  lactating  woman  equal  to  that  of  the  average  adult  were  used,  consistent  with  data  presented  in  Delange  (2004). 

®  For  the  bottle-fed  infant,  normalized  total  water  intake  (direct  and  indirect,  L/kg-day)  was  described  as  a  smooth  function  of  infant  age  fit  to 
the  results  from  Kahn  and  Stralka  (2008),  and  multiplied  by  BW(age).  For  the  7-day-old  infant,  the  data  used  to  fit  the  function  included  the  90th 
percentile  community  water-consumers  only  intake  (0.235  L/kg-day,  N=40)  for  the  <1  month  old  infant.  For  the  60-day-old  infant,  the  90th  per¬ 
centile  community  water-consumers  only  intake  (0.228  L/kg-day,  N=114)  for  the  1-  to  <3  months-old  infant  was  used. 

'For  the  6-  to  12-month  and  1-  to  2-year-old  children,  EPA  set  the  water  ingestion  based  on  published  exposure  tables  and  selected  the  age  at 
which  the  model-predicted  BW  (from  growth  equations)  matched  the  exposure-table  mean.  This  approach  resulted  in  model  predictions  for  a  9.6- 
month-old  child  (to  represent  6-  to  12-month-old  children)  and  a  1.3-year  old  (to  represent  1-  to  2-year-old  children). 

9  Due  to  data  limitations,  RAIU  inhibition  is  calculated  only  for  fetuses  at  GW  40. 


c.  Modeling  Uncertainties 

EPA  recognizes  that  there  are 
uncertainties  associated  with  this 
modeling,  as  there  are  for  any  modeling 
effort.  For  example,  this  analysis  does 
not  take  into  account  within-group 
variability  in  pharmacokinetics, 
uncertainty  in  model  parameters  and 
predictions,  or  population  differences  in 
pharmacodynamics  (PD)  of-receptor 
binding  and  upregulation.  Also,  the 
NRG  identified  fetuses  of  pregnant 
women  that  are  hypothyroid  or  iodine 
deficient  as  the  most  sensitive 
subpopulation.  The  model  predictions 
of  RAIU  inhibition  in  the  various 
subgroups  are  average  inhibition  for 
typical,  healthy  individuals,  not  for 
hypothyroid  or  iodine  deficient 
individuals.  However,  EPA  did  not  rely 
on  this  analysis  for  determining  the 
HRL.  Rather,  the  HRL  of  15  pg/L  was 
calculated  directly  from  the  RfD  to 
protect  the  most  sensitive 
subpopulation,  the  fetuses  of  pregnant 
women,  using  high  end  exposure 
assumptions  (e.g.,  estimated  90th 
percentile  drinking  water  consumption 
and  estimated  90th  percentile 
perchlorate  dietary  (food)  exposure). 
The  PBPK  modeling  was  used  to 


provide  information  on  the  potential 
effects  of  exposure  at  the  HRL  for  other 
subgroups,  such  as  infants  and  children. 

In  addition,  the  predicted  inhibitions 
are  averages  for  the  subgroup  as  a 
whole,  given  the  exposure  assumptions 
used  in  the  model.  Thus,  some  members 
of  a  group  would  be  expected  to  have 
RAIU  inhibition  greater  than  indicated 
in  Table  8  for  a  particular  perchlorate 
concentration,  while  others  would  have 
lesser  inhibition.  EPA  was  able  to 
partially  address  this  variability  by 
using  90th  percentile  water 
consumption  rates  and  mean  body 
weights  in  the  analysis  to  consider  the 
highly  exposed  portions  of  the  various 
subgroups.  Most  members  of  the 
subgroups  would  be  expected  to  have 
exposures  less  than  those  indicated  in 
Table  8. 

There  is  also  some  uncertainty 
regarding  the  water  intake  rates, 
particularly  for  infants.  EPA  described 
water  intake  by  infants  as  a  smooth 
function  fit  to  the  90th  percentile 
community  water-consumers  intake-rate 
data  (intake  per  unit  BW)  of  Kahn  and 
Stralka  (2008),  which  is  then  multiplied 
by  the  age-dependent  BW  to  account  for 
the  changes  occurring  over  the  first 


weeks  of  life.  This  resulted  in  an 
estimated  90th  percentile  water  intake 
rate  of  0.84  L/day  for  the  7-day  bottle 
fed  infant  and  used  by  EPA  in  PBPK 
model  simulations.  General  information 
on  water  and  formula  intake  for  7-day 
old  infants  is  also  available  in 
guidelines  for  healthy  growth  and 
nutrition  of  the  American  Academy  of 
Pediatrics  (AAP,  2008).  The  values 
estimated  using  the  guidelines  from  the 
AAP  (0.126  L/kg-day  assuming  80%  is 
the  percent  water  used  in  preparation  of 
formula)  for  7-day-old  infants  are  close 
to  the  mean  consumers-only  intake  rate 
for  the  1-30  day-old  infants  from  Kahn 
and  Stralka  (2008;  0.137  L/kg-day 
N=40). 

However,  FDA  has  suggested  an 
alternate  approach,  using  the  caloric 
intake  requirement  of  a  7-day  old  infant 
as  the  basis  for  calculating  consumption 
(FDA,  2008).  This  would  likely  yield  a 
lower  estimate  of  intake  than  the  0.84  L/ 
day  EPA  has  used  in  the  model.  If  intake 
is  lower,  this  would  yield  a  lower 
prediction  of  RAIU  inhibition,  as  can  be 
seen  from  the  value  predicted  for  the  7- 
day  old  breast  fed  infant  (1.4  percent). 
EPA  plans  to  ask  specifically  for 
feedback  on  the  consumption  estimates 
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for  7-day  old  bottle-fed  infants  when  the 
model  revisions  are  peer  reviewed. 

There  is  also  uncertainty  regarding 
the  appropriate  duration  of  exposure 
(i.e.,  days,  weeks,  months)  to  compare  to 
the  perchlorate  RfD,  which  EPA  defines 
as  “an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 
magnitude)  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious  effects 
during  a  lifetime.”  Reference  values, 
like  the  RfD,  are  derived  based  on  an 
assumption  of  continuous  exposure 
throughout  the  duration  specified,  while 
intake  levels  may  rapidly  change  day  to 
day  or  during  certain  life  stages.  For 
comparability  with  the  RfD,  continuous 
perchlorate  expos^'re  was  assumed  in 
EPA’s  modeling  analysis.  Using 
perchlorate  levels  predicted  for  a 
continuous  exposure  (constant  rate  of 
introduction  to  the  stomach),  rather 
than  incorporating  changes  in  exposure 
and  other  input  parameters  over  time 
{i.e.,  simulating  the  timing  and  quantity 
of  specific  ingestion  events  during  the 
day),  substantially  reduced  the  effects  of 
parameter  uncertainty  in  the. modeling. 
RAIU  inhibition,  on  the  other  hand,  is 
evaluated  as  the  change  in  thyroid 
uptake  of  a  pulse  of  iodide 
(radiolabeled,  ft-om  an  IV  injection)  at  a 
time  24  hours  after  the  pulse  is 
administered.  Thus,  it  represents  the 
inhibition  on  a  given  day.  This  was  true 
in  the  Greer  study  on  which  the  RfD  is 
based,  and  it  is  also  true  in  the  model. 
For  all  lifestages  except  the  developing 
infant,  the  day-to-day  variation  in  RAIU 
inhibition  at  the  levels  under 
consideration  will  have  little  or  no 
effect.  However,  the  effects  of  short-term 
inhibition  in  the  infant  (and  fetus)  may 
be  of  greater  consequence  than  in  the 
adult,  although  infants  may  also  have 
less  short-term  variability  in  their  diet 
and  intake  levels  than  adults.  To 
address  this  concern,  we  present  the 
results  for  the  infant  at  both  7  days  and 
60  days  after  birth.  The  model  predicts 
a  fairly  smooth  variation  in  effect 
between  these  two  ages. 

d.  Summary  of  Modeling  Analysis 

In  deciding  whether  to  regulate 
perchlorate,  EPA  focused  attention  on 
the  most  sensitive  subpopulation,  a 
pregnant  woman  and  her  fetus.  EPA 
calculated  an  HRL  of  15  pg/L  for 
pregnant  women  using  RSC  information 
derived  from  an  analysis  of  NHANES 
and  UCMR  data.  EPA  also  conducted 
PBPK  modeling  to  evaluate  predicted 
biological  outcomes  associated  with 
drinking  water  concentrations  at  the 
health  reference  level  for  different 
sensitive  subpopulations.  For  pregnant 


women,  EPA  assumed  a  90th  percentile 
water  ingestion  rate  of  0.033  L/kg-day, 
a  food  intake  rate  that  represented  the 
midpoint  of  the  range  of  average 
perchlorate  dietary  exposures  reported 
in  Murray  et  al.  (2008),  and  used  the 
Clewell  et  al.  (2007)  PBPK  model-fitted 
body  weight.  EPA  believes  that  the 
model-fitted  body  weight  provides  a 
more  realistic  weight  for  the  pregnant 
woman  than  EPA’s  70  kg  default 
assumption  for  adults.  In  addition, 
rather  than  using  the  default  assumption 
of  2L/day  water  ingestion,  EPA  used  a 
90th  percentile  water  ingestion  rate 
normalized  for  body  weight  and  based 
on  data  specifically  for  pregnant  women 
(USEPA  2004b).  Using  these 
assumptions,  the  model  predicted  that 
the  pregnant  woman’s  dose  of 
perchlorate  would  not  exceed  the 
reference  dose  if  she  consumed  drinking 
water  with  a  concentration  of  15  pg/L  or 
less,  which  is  consistent  with  the 
derivation  of  the  HRL  from  the  reference 
dose,  based  on  average  body  weight, 

90th  percentile  water  consumption,  and 
'90th  percentile  food  exposure  for 
pregnant  women.  The  model  further 
predicted  that  the  percent  inhibition  in 
the  fetus  of  a  pregnant  woman 
consuming  drinking  water  with  15  pg/ 

L  perchlorate  (in  combination  with  a 
normal  diet)  is  1.1  percent,  below  the 
1.8  percent  that  the  NRC  determined  to 
be  a  no-effect  level  in  healthy  adults. 

EPA  evaluated  other  subpopulations  to 
estimate  iodide  uptake  inhibition  and 
determined  that  7-day  old  bottle-fed 
infants  were  predicted  to  have  a  2.2 
percent  inhibition  level,  after  also 
accounting  for  food  exposure,  and  all 
other  subpopulations,  including  60-day 
old  bottle-fed  infants,  7  and  60  day  old 
breast-fed  infants,  and  children,  were 
predicted  to  have  levels  of  inhibition  of 
1.4  percent  or  less,  after  accounting  for 
food.  All  of  these  levels  are  comparable 
to  or  below  the  1.8  percent  no  effect 
inhibition  level  from  the  Greer  study. 

Based  on  the  health  protective 
approach  for  deriving  the  RfD  (i.e.,  use 
of  a  NOEL  rather  than  a  NOAEL  as  the 
point  of  departure),  the  conservative 
assumptions  used  in  deriving  the  RSC 
and  corresponding  HRL  (use  of  90th 
percentile  food  exposure  data 
specifically  from  pregnant  women),  and 
the  PBPK  modeling  analysis  of  RAIU 
inhibition  in  potentially  sensitive 
subpopulations,  EPA  believes  drinking 
water  with  perchlorate  concentrations  at 
or  belov/  the  HRL  of  15  pg/L  is 
protective  of  all  subpopulations.  Based 
upon  the  HRL  and  the  analysis  of 
drinking  water  occurrence,  EPA 
concludes  that  perchlorate  does  not 
occur  at  a  frequency  and  level  of  health 


concern  to  warrant  a  national  drinking 
water  regulation. 

C.  Is  There  a  Meaningful  Opportunity 
for  the  Reduction  of  Health  Risks  From 
Perchlorate  for  Persons  Served  by  Public 
Water  Systems? 

The  Agency  does  not  believe  that  a 
national  primary  drinking  water 
regulation  for  perchlorate  presents  a 
meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  public 
water  systems.  EPA  has  found  that 
perchlorate  occurs  infrequently  above 
levels  of  health  concern.  Only  31  out  of 
3,865  systems  (0.8  percent)  detected 
perchlorate  in  drinking  water  above  the 
HRL  of  15  pg/L.  EPA’s  best  estimate  is 
that  0.9  million  people  (with  an  upper 
bound  estimate  of  2  million  people)  may 
be  consuming  water  containing 
perchlorate  at  levels  that  could  exceed 
the  HRL  for  perchlorate  and  the  Agency 
estimates  that  fewer  than  30,000  of  them 
are  pregnant  women  at  any  given  time. 

EPA’s  RfD  was  derived  by  applying  a 
10  fold  uncertainty  factor  to  the  dose 
corresponding  to  a  non-statistically 
significant  mean  1.8  percent  decline  in 
RAIU  in  healthy  adults  following  two 
weeks  of  daily  exposure  to  perchlorate 
(Greer  et  al.,  2002).  Because  iodide 
uptake  inhibition  is  not  an  adverse 
effect  but  a  precursor  biochemical 
change,  this  point  of  departure  (7  ug/kg/ 
day)  is  a  NOEL  which  provides  for  a 
more  conservative  and  health-protective 
approach  to  perchlorate  hazard 
assessment.  After  taking  perchlorate  in 
the  diet  into  consideration,  at  the  HRL 
of  15  pg/L  for  perchlorate  in  drinking 
water,  the  models  predicted  that  the 
percent  RAIU  inhibition  in  fetuses 
would  be  1.1  percent,  while  the 
inhibition  in  all  other  subgroups  except 
the  7-day -old  bottle  fed  infant  would  be 
no  greater  than  1.4  percent.  For  the  7- 
day-old  bottle  fed  infant,  the  predicted 
inhibition  is  2.2  percent.  All  of  these 
values  are  comparable  to  or  below  the 
percent  inhibition  at  the  NOEL  in  the 
Greer  study. 

Based  on  these  analyses,  EPA  has 
determined  that  a  national  primary 
drinking  water  regulation  for 
perchlorate  would  not  present  a 
meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  public 
water  systems. 

V.  EPA’s  Next  Steps 

EPA  requests  comment  on  this 
preliminary  determination  that  a 
national  primary  drinking  water 
regulation  for  perchlorate  would  not 
present  a  meaningful  opportunity  for 
health  risk  reduction  for  persons  served 
by  public  water  systems.  EPA  also 
requests  comment  upon  the  scientific 
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data  and  supporting  analyses  for  this 
determination.  In  past  regulatory 
determinations,  EPA  has  qualitatively 
but  not  quantitatively  evaluated  the 
health  effects  of  exposure  at  the  HRL  on 
infants  and  children.  Because  the 
evaluation  of  the  potential  impacts  of 
exposure  at  the  HRL  of  15  pg/L  on 
infants  and  children  is  a  novel 
approach,  EPA  specifically  requests 
comment  on  its  use  of  the  revised  PBPK 
model  to  evaluate  these  potential 
impacts. 

EPA  will  respond  to  the  public 
comments  it  receives  on  the  preliminary 
determination  and  will  review  the 
comments  from  the  peer  review  of  its 
model  application.  After  considering 
comments,  EPA  plans  to  issue  a  final 
regulatory  determination  for  perchlorate 
by  December  2008.  EPA  also  plans  to 
publish  a  health  advisory  for 
perchlorate  at  the  time  of  the  final 
determination  to  provide  information  to 
Federal,  Regional,  State,  and  local 
public  health  officials  regarding 
potential  health  risks  from  perchlorate- 
contaminated  drinking  water. 
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ENVIRONMENTAL  PROTECTION 
AOENCY 

[ER-FRL-8586-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
202-564-7146. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  6,  2008  (73  FR  19833). 

Draft  EISs 

EIS  No.  20080309,  ERP  No.  D-TVA- 
E65082-00,  Mountain  Reservoirs  Land 
Management  Plan,  Implementation, 
Proposes  to  Develop  a  Plan  for 
Managing  Nine  Mountain  Reservoirs: 
Chatuge,  Hiwassee,  Blue  Ridge,  Nottely, 
Ocoees  1,  2,  and  3,  Apalachia,  and  ' 
Fontana  Reservoirs,  Fannin,  Towns,  and 
Union  Counties,  GA;  Cherokee,  Clay, 
Graham,  and  Swain  Counties,  North 
Carolina;  and  Polk  County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  about  shoreline 
development  and  potential  water 
quality  impacts.  Rating  EC2. 

EIS  No.  20080315,  ERP  No.  DA-BLM- 
K67011-NV,  Betze  Pit  Expansion 
Project,  Development  of  New 
Facilities  and  Expansion  of  Existing 
Open-Pit  Gold  Mining,  Eureka  and 
Elko  Counties,  NV. 

Summary:  EPA'expressed 
environmental  concerns  about  impacts 
from  tailings  closure  and  cessation  of 
mine  dewatering,  which  could  include 
soil  salinity  accumulations,  saline  and/ 
or  alkaline  runoff  conditions, 
accelerated  eolian  or  surface  water 
erosion,  fire,  and  cheatgrass  or  other 
weed  infestations.  Rating  EC2. 

EIS  No.  20080239,  ERP  No.  DS-UAF- 
A10051-MA,  Pave  Paws  Early 
Warning  Radar  Operation  Project, 
Continued  Operation  of  the  Solid- 
State  Phased- Array  Radar  System 
(SSPARS),  also  known  as  Pave, 
Phased  Array  Warning  Systems 
(PAWS),  Cape  Cod  Air  Force  Station, 
MA. 

Summary:  EPA  does  not  object  to  the 
proposed  project.  Rating  LO. 

Final  EISs 

EIS  No.  20080245,  ERP  No.  F-FHW- 
J40181-UT,  1-15,  Corridor  Project, 


Transportation  Improvement  from 
Utah  County  to  Salt  Lake  County,  UT. 
Summary:  EPA  continues  to  express 
environmental  concerns  about  wetland 
and  air  quality  impacts. 

EIS  No.  2008031 7,  ERP  No.  F-FHW- 
E40815-00,  Interstate  73  North 
Project,  Construct  on  New  Alignment, 
from  1-95  to  Future  1-74  in  NC, 
Funding,  U.S.  Army  COE  Section  404 
Permit,  Dillon  and  Malboro  Counties, 
SC,  and  Richmond  and  Scotland 
Counties,  NC. 

Summary:  EPA  continues  to  have 
environmental  concern  about  wetland 
impacts  and  the  compensatory 
mitigation  plan. 

EIS  No.  20080323,  ERP  No.  F-CGD- 
A99225-00,  Rulemaking  for  Dry  Cargo 
Residue  (DCR)  Discharges  in  the  Great 
Lakes,  To  Regulate  Nonhazardous  and 
Nontoxic  DCR  Sweeping  from  Vessels 
in  the  Great  Lakes  that  fall  under  the 
Jurisdiction  of  the  United  States. 
Summary:  EPA  does  not  object  to  the 
proposed  project. 

EIS  No.  20080335,  ERP  No.  F-BLM- 
E60016-00,  Alabama  and  Mississippi 
Resource  Management  Plan,  Analyzes 
Management  Alternatives  for  the 
Public  Land  and  Resources,  in 
Portions  of  the  States  of  Alabama  and 
Mississippi. 

Summary:  EPA  continues  to  have 
environmental  concerns  because  the 
FEIS  presented  minimal  discussion  of 
how  the  preferred  disposal  method  will 
affect  the  ground  water  resources, 
including  the  Southern  Hills  Regional 
Sole  Source  Aquifer. 

Dated:  October  7,  2008. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  E8-24172  Filed  10-9-08;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-8586-4] 

Environmental  impacts  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-1399  or  http://www.epa.gov/ 
com  pliance/nepa/. 

Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  09/29/2008 
Through  :^0/03/2008  Pursuant  to  40  CFR 
1506.9 

EIS  No.  20080401,  Draft  Supplement, 
FHW,  OR,  Sunrise  Project,  Proposes  to 
Build  a  New  East-West  Oriented, 


Limited-Access  Highway  between  I- 
205  to  Rock  Creek  Junction,  Funding 
and  U.S.  Army  COE  Section  404 
Permit,  Clackamas  County,  Oregon, 
Comment  Period  Ends:  11/28/2008, 
Contact:  Thomas  Picco  503-731- 
8230. 

EIS  No.  20080402,  Final  EIS,  AFS,  MT, ' 
Whitetail-Pipestone  Travel 
Management,  Develop  Site-Specific 
Travel  Management  Plan,  Jefferson 
and  Butte  Ranger  Districts, 
Beaverhead-Deerlodge  National 
Forest,  Jefferson  and  Silver  Bow 
Counties,  MT,  Wait  Period  Ends:  11/ 
10/2008,  Contact:  Terry  Sexton  406- 
287-3223. 

EIS  No.  20080403,  Final  EIS,  FHW,  UT, 
Layton  Interchange  Project, 
Improvements  on  1-15  (Exit-330)  to 
Provide  Unrestricted  Access  Across 
the  Unicon  Pacific  Railroad  and  to 
Address  Traffic  Congestion  on  Gentile 
St.  in  West  Layton,  Layton  City,  UT, 
Wait  Period  Ends:  11/10/2008, 

Contact:  Doug  Atkin  801-963-0182. 

EIS  No.  20080404,  Draft  EIS,  DOI,  00, 
Grand  Staircase — Escalante  National 
Monument  (GSENM),  Draft 
Monument  Management  Plan 
Amendment  &  Draft  Rangeland 
Health,  Implementation,  Portions  of 
Kane  and  Garfield,  Utah  and 
Coconino  County,  AZ,  Comment 
Period  Ends:  01/08/2009,  Contact: 

Paul  Chapman  435-644-4309. 

EIS  No.  20080405,  Draft  Supplement, 
COE,  LA,  Inner  Harbor  Navigation 
Canal  (IHNC)  Lock  Replacement 
Project,  Proposal  for  Relieving 
Navigation  Traffic  Congestion 
Associated  with  IHNC  Lock,  Located 
between  the  St.  Claude  Avenue  and 
North  Claibone  Avenue  Bridge, 
Orleans,  LA,  Comment  Period  Ends: 
11/25/2008,  Contact:  Richard  E.  Boe 
504-862-1505. 

EIS  No.  20080406,  Final  EIS,  BIA,  MT, 
Absaloka  Mine  Crow  Reservation 
South  Extension  Coal  Lease  Approval, 
Proposed  Mine  Development  Plan, 
and  Related  Federal  and  State 
Permitting  Actions,  Crow  Indian 
Reservation,  Crow  Tribe,  Bighorn 
County,  MT,  Wait  Period  Ends:  11/10/ 
2008,  Contact:  Rick  Stefanic  406-247- 
7911. 

EIS  No.  20080407,  Draft  EIS,  AFS,  CA, 
Moonridge  Animal  Park  Relocation 
Project,  Application  for  a  Special-Use- 
Permit  to  Construct  and  Operate  a 
Wild  Animal  Park  and  Associated 
Facilities,  Mountaintop  Ranger 
District,  San  Bernardino  National 
Forest,  San  Bernardino  County,  CA, 
Comment  Period  Ends:  11/24/2008, 
Contact:  Paul  Bennett  909-382-2819. 

EIS  No.  20080408,  Draft  EIS,  COE,  GA, 
Fort  McPherson  Project,  Disposal  and 
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Reuse,  Implementation,  in  City  Limits 
of  Atlanta,  Fulton  County,  GA, 
Comment  Period  Ends;  12/19/2008, 
Contact:  Bob  Ross  703—602—2878. 

EIS  No.  20080409,  Draft  EIS,  COE.  CO, 
Fort  Carson  Grow  the  Army 
^  Stationing  Decision,  Constructing 
New  Facilities  to  Support  Additional 
Soldiers  and  their  Families,  Portions 
of  El  Paso,  Pueblo  and  Fremont 
Counties,  CO,  Comment  Period  Ends: 
11/24/2008,  Contact:  Michael 
Ackerman  410-436-2522. 

Dated:  October  7,  2008. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  E8-24171  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

October  6,  2008. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  199'5,  44  U.S.C.  3501-3520.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  December  9,  2008. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser,  Office  of 
Management  and  Budget  (OMB),  (202) 
395-5887,  or  via  fax  at  202-395-5167, 
or  via  the  Internet  at 
NichoIas_A._Fraser@omb.eop.gov  and 
to  Judith-B.Herman@fcc.gov,  Federal 
Communications  Commission  (FCC).  To 
submit  your  comments  by  e-mail  send 
them  to;  PRA@fcc.gov. 

To  view  a  copy  of  this  information 
collection  request  (ICR)  submitted  to 
OMB:  (1)  Go  to  the  web  page  http:// 
www.reginfo.gov/public/do/PRAMain , 

(2)  look  for  the  section  of  the  Web  page 
called  “Currently  Under  Review”,  (3) 
click  the  downward-pointing  arrow  in 
the  “Select  Agency”  box  below  the 
“Currently  Under  Review”  heading,  (4) 
select  “Federal  Communications 
Commission”  from  the  list  of  agencies 
presented  in  the  “Select  Agency”  box, 

(5)  click  the  “Submit”  button  to  the 
right  of  the  “Select  Agency”  box  and  (6) 
when  the  list  of  FCC  ICRs  currently 
under  review  appears,  look  for  the  title 
of  this  ICR  (or  its  OMB  Control  Number, 
if  there  is  one)  and  then  click  on  the  ICR 
Reference  Number  to  view  detailed 
information  about  this  ICR. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  send  an  e-mail 
to  Judith  B.  Herman  at  202-418-0214. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0812. 

Title:  Exemption  from  Payment  of 
Regulatory  Fees  When  Claiming  Non- 
Profit  Status. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions  and  business  or  other  for- 
profit. 

Number  of  Respondents:  4,500 
respondents;  4,950  responses. 

Estimated  Time  per  Response:  .50 
hours. 

Frequency  of  Response:  Annual,  on 
occasion  and  one  time  reporting 
requirements  and  recordkeeping 
requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
(IC)  is  contained  in  47  U.S.C.  159. 

Total  Annual  Burden:  2,475  hours. 

Annual  Cost  Burden:  N/A. 

Privacy  Act  Impact  Assessment:  N/A. 

Nature  and  Extent  of  Confidentiality: 
Licensees  or  regulatees  concerned  about 
disclosure  of  sensitive  information  in 
any  submissions  to  the  Commission 
may  request  confidential  treatment 


pursuant  to  47  CFR  0.459  of  the 
Commission’s  rules. 

Needs  and  Uses:  The  Commission 
will  submit  this  information  collection 
as  an  extension  (no  change  in  reporting 
and  recordkeeping  requirements)  after 
this  60  day  comment  period  in  order  to 
obtain  the  full  three  year  clearance  from 
the  OMB.  There  is  no  change  in  the 
estimated  burden  hours. 

The  Federal  Communications 
Commission  (FCC)  in  accordance  with 
the  Communications  Act  of  1934,  as 
amended,  is  required  to  assess  and 
collect  regulatory  fees  from  its  licensees 
and  regulatees  in  order  to  recover  its 
costs  incurred  in  conducting 
enforcement,  policy  and  rulemaking, 
and  international  and  user  information 
services. 

The  purposes  for  these  requirements 
are  to  facilitate;  (1)  The  statutory 
provisions  that  non-profit  entities  be 
exempt  from  payment  of  regulatory  fees; 
and  the  FCC’s  ability  to  audit  regulatory 
fee  payment  compliance. 

In  order  to  develop  a  Schedule  of 
Regulatory  Fees,  the  FCC  must  as 
accurately  as  possible,  estimate  the 
number  of  payment  units  and  distribute 
the  costs.  These  estimates  must  be 
adjusted  to  account  for  any  licensees  or 
regulatees  that  are  exempt  from 
payment  of  regulatory  fees.  The  FCC, 
therefore,  requires  all  licensees  and 
regulatees  that  claim  exemption  as  non¬ 
profit  entities  to  provide  one-time  only 
documentation  sufficient  to  establish 
their  non-profit  status.  Further,  the  FCC 
is  requesting  that  it  be  similarly  notified 
if  for  any  reason  that  status  changes. 

The  documentation  necessary  to 
provide  to  the  Commission  will  likely 
take  the  form  of  an  Internal  Revenue 
Service  (IRS)  “Determination  Letter”,  a 
state  charter  indicating  non-profit 
status,  proof  of  church  affiliation 
indicating  tax  exempt  status,  etc. 

The  FCC  is  requiring  licensees  or 
regulatees  to  maintain  and  to  make 
available,  upon  request,  for  inspection 
such  records  that  they  would  normally 
keep  in  the  course  of  doing  business. 
These  records  are  used  to  compute  the 
amount  of  regulatory  fee  payment  for 
period  of  two  years  from  the  time  the  fee 
payment  was  made.  This  will  allow 
adequate  time  for  the  FCC  to  conduct 
any  audits  deemed  appropriate  to 
determine  whether  fee  payments  were 
made  correctly. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  E8-24192  Filed  10-9-08;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

TIME  AND  date:  October  15,  2008—10 
a.m. 

PLACE:  800  North  Capitol  Street,  NW., 
First  Floor  Hearing  Room,  Washington, 
DC. 

STATUS:  A  portion  of  the  meeting  will  be 
in  Open  Session  and  the  remainder  of 
the  meeting  will  be  in  Closed  Session. 

Matters  To  Be  Considered 

Open  Session 

(1)  Docket  No.  06-06 — EuroUSA 
Shipping,  Inc.,  Tober  Group,  Inc.,  and 
Container  Innovations,  Inc.  Possible 
Violations  of  Section  10  of  the  Shipping 
Act  of  1984  and  Commission’s 
Regulations  at  46  CFR  515.27. 

(2)  Docket  No.  06-09 — Parks 
International  Shipping,  Inc.,  Cargo 
Express  International  Shipping  Inc.,  et 
ah,  Possible  Violations  of  Sections  8(a) 
and  19  of  the  Shipping  Act  of  1984  and 
Commission’s  Regulation  at  46  CFR 
Parts  515  and  520. 

Closed  Session 

(1)  FMC  Agreement  No.  201170-001, 
LA/Long  Beach  Port  Infrastructure  & 
Environmental  Cooperative  Working 
Agreement. 

(2)  Docket  No.  08-05 — City  of  Los 
Angeles,  California,  Harbor  Department 
of  the  City  of  Los  Angeles,  Board  of 
Harbor  Commissioners  of  the  City  of  Los 
Angeles,  City  of  Long  Beach,  California, 
Harbor  Department  of  the  City  of  Long 
Beach,  and  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach — Possible  Violations  of  Sections 
10(b)(10),  10(d)(1)  and  10(d)(4)  of  the 
Shipping  Act  of  1984. 

(3)  Internal  Administrative  Practices 
and  Personnel  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Karen  V.  Gregory,  Secretary,  (202)  523- 
5725. 

Karen  V.  Gregory, 

Secretary. 

[FR  Doc.  E8-24325  Filed  10-8-08;  4:15  pm] 
BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 


(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  6, 
2008. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Todd  Offenbacker,  Assistant  Vice 
President)  1  Memorial  Drive,  Kansas 
City,  Missouri  64198-0001: 

1.  Lindoe,  Inc.,  Ordway,  Colorado,  to 
acquire  up  to  25  percent  of  the  voting 
shares  of  Southern  Colorado  National 
Bancorporation,  Inc.,  and  thereby 
indirectly  acquire  voting  shares  of 
Southern  Colorado  National  Bank,  both 
of  Pueblo,  Colorado. 

2.  Summerfield  Financial  Services, 
LLC,  Fremont,  Nebraska,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Summerfield, 
Summerfield,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-24173  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  firom  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the^pplications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  27,  2008. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Royal  Bank  of  Canada,  Montreal, 
Canada,  through  Moneris  Solutions 
Corporation,  Toronto,  Canada,  to 
indirectly  acquire  Humboldt  Merchant 
Services,  LP,  Reno,  Nevada,  and  thereby 
engage  in  lending,  activities  related  to 
extending  credit,  and  data  processing 
activities,  pursuant  to  sections 
225.28(b)(1),  (b)(2),  and  (b)(14)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(Burl  Thornton,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690—1414: 

1.  Illinois  National  Bancorp,  Inc., 
Springfield,  Illinois,  to  engage  de  novo 
in  lending  activities,  pursuant  to  section 
225.28(b)(1)  of  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  October  7,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-24174  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission 
(“FTC”  or  “Commission”). 

action:  Notice. 

SUMMARY:  The  FTC  is  seeking  public 
comments  on  its  proposal  to  extend 
through  February  28,  2012,  the  current 
Paperwork  Reduction  Act  (“PRA”) 
clearance  for  information  collection 
requirements  contained  in  its 
regulations  under  the  Fair  Packaging 
and  Labeling  Act  (“FPLA”).  That 
clearance  expires  on  February  28,  2009. 

DATES:  Comments  must  be  filed  by 
December  9,  2008. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
electronically  or  in  paper  form. 
Comments  should  refer  to  “Fair 
Packaging  &  Labeling  Regs,  PRA 
Comments,  P074200”  to  facilitate  the 
organization  of  comments.  Please  note 
that  comments  will  be  placed  on  the 
public  record  of  this  proceeding — 
including  on  the  publicly  accessible 
FTC  website,  at  [http://wwvi'.ftc.gov/os/ 
publiccomments.shtm]  —  and  therefore 
should  not  include  any  sensitive  or 
confidential  information.  In  particular, 
comments  should  not  include  any 
sensitive  personal  information,  such  as 
an  individual’s  Social  Security  Number; 
date  of  birth;  driver’s  license  number  or 
other  state  identification  number,  or 
foreign  country  equivalent;  passport 
number;  financial  account  number;  or 
credit  or  debit  card  number.  Comments 
also  should  not  include  any  sensitive 
health  information,  such  as  medical 
records  or  other  individually 
identifiable  health  information.  In 
addition,  comments  should  not  include 
any  “[t]rade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or 
confidential — ,”  as  provided  in  Section 
6(f)  of  the  FTC  Act,  15  U.S.C.  46(f),  and 
Commission  Rule  4.10(a)(2),  16  CFR 
4.10(a)(2).  Comments  containing 
material  for  which  confidential 
treatment  is  requested  must  be  filed  in 
paper  form,  must  be  clearly  labeled 


“Confidential,”  and  must  comply  with 
FTC  Rule  4. 9(c). ^ 

Because  paper  mail  addressed  to  the 
FTC  is  subject  to  delay  due  to 
heightened  security  screening,  please 
consider  submitting  your  comments  in 
electronic  form.  Comments  filed  in 
electronic  form  should  be  submitted  by 
using  the  following  weblink:  [http:// 
secure.commentworks.com/ftc- 
FPLAregs)  (and  following  the 
instructions  on  the  web-based  form).  To 
ensure  that  the  Commission  considers 
an  electronic  comment,  you  must  file  it 
on  the  web-based  form  at  the  weblink 
[http://secure.commentworks.com/ftc- 
FPLAregs).  If  this  Notice  appears  at 
[http://www.regulations.gov/search/ 
index.jsp),  you  may  also  file  an 
electronic  comment  through  that 
website.  The  Commission  will  consider 
all  comments  that  regulations.gov 
forwards  to  it.  You  may  also  visit  the 
FTC  website  at  http://www.ftc.gov  to 
read  the  Notice  and  the  news  release 
describing  it. 

A  comment  filed  in  paper  form 
should  include  the  “Fair  Packaging  & 
Labeling  Regs,  PRA  Comments, 

P074200“  reference  both  in  the  text  and 
on  the  envelope,  and  should  be  mailed 
or  delivered  to  the  following  address: 
Federal  Trade  Commission,  Office  of  the 
Secretary,  Room  H-135  (Annex  J),  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  because  U.S.  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the  ■ 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
[http :// WWW  .ftc.gov/ os/ 
publiccomments.shtm).  As  a  matter  of 
discretion,  the  Commission  makes  every 
effort  to  remove  home  contact 
information  for  individuals  from  the 
public  comments  it  receives  before 
placing  those  comments  on  the  FTC 


’  FTC  Rule  4.2(d),  16  CFR  4.2(d).  The  commeni 
must  be  accompanied  by  an  explicit  request  for 
confidential  treatment,  including  the  factual  and 
legal  basis  for  the  request,  and  must  identify  the 
specific  portions  of  the  comment  to  be  withheld 
from  the  public  record.  The  request  will  be  granted 
or  denied  by  the  Commission’s  General  Counsel, 
consistent  with  applicable  law  and  the  public 
interest.  See  FTC  Rule  4.9(c),  16  CFR  4.9(c). 


website.  More  information,  including 
routine  uses  permitted  by  the  Privacy 
Act,  may  be  found  in  the  FTC’s  privacy 
policy,  at  [http://www.ftc.gov/ftc/ 
privacy. shtm). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  sent  to  Stephen 
Ecklund,  Investigator,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
600  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20580,  (202)  326- 
2841. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  44  U.S.C.  3501-3521,  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  “Collection  of 
information”  means  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  44  U.S.C. 
3502(3);  5  CFR  1320.3(c).  As  required  by 
the  PRA,  the  FTC  is  providing  this 
opportunity  for  public  comment  before 
requesting  that  OMB  extend  the  existing 
paperwork  clearance  for  the  regulations 
noted  herein.  44  U.S.C.  3506(c)(2)(A). 

The  FTC  invites  comments  on:  (1) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  All  comments 
should  be  filed  as  prescribed  in  the 
ADDRESSES  section  above,  and  must  be 
received  on  or  before  December  9,  2008. 

The  FPLA,  15  U.S.C.  1451-1461,  was 
enacted  to  eliminate  consumer 
deception  concerning  product  size 
representations  and  package  content 
information.  The  regulations  that 
implement  the  FPLA,  16  CFR  Parts  500 
-  503,  establish  requirements  for  the 
manner  and  form  of  labeling  applicable 
to  manufacturers,  packagers,  and 
distributors  of  “consumer 
commodities.  ”2  Section  4  of  the  FPLA 


^  “Consumer  commodity”  means  any  article, 
product,  or  commodity  of  ^my  kind  or  class  which 
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specifically  requires  packages  or  labels 
to  be  marked  with:  (1)  a  statement  of 
identity;  (2)  a  net  quantity  of  contents 
disclosure;  and  (3)  the  name  and  place 
of  business  of  a  company  that  is 
responsible  for  the  product. 

Estimated  annual  hours  burden: 
7,570,740  total  burden  hours  (solely 
relating  to  disclosure^). 

As  in  the  past.  Commission  staff  has 
used  census  data^  to  estimate  the 
number  of  companies  subject  to  the 
FPLA.  Staff  conservatively  estimates^ 
that  approximately  757,074 
manufacturers,  packagers,  distributors, 
and  retailers  of  consumer  commodities 
make  disclosures  at  an  average  burden 
of  ten  hours  per  entity,  for  a  total 
disclosure  burden  of  7,570,740  hours. 

Estimated  annual  cost  burden: 
$158,985,540  (solely  relating  to  labor 
costs). 

The  estimated  annual  labor  cost 
burden  associated  with  the  FPLA 
disclosure  requirements  consists  of  an 
estimated  hour  of  managerial  and/or 
professional  time  per  covered  entity  (at 
an  estimated  average  hourly  rate  of  $55), 
plus  two  hours  of  specialized  clerical 
support®  (at  an  estimated  average  hourly 
rate  of  $25),  and  seven  hours  of  clerical 
time  per  covered  entity  (at  an  estimated 
average  hourly  rate  of  $15),  for  a  total 
of  $158,985,540  ($210  per  covered 
entity  x  757,074  entities). ^ 


is  customarily  produced  or  distributed  for  sale 
through  retail  sales  agencies  or  instrumentalities  for 
consumption  by  individuals,  or  use  by  individuals 
for  purposes  of  personal  care  or  in  the  performance 
of  services  ordinarily  rendered  within  the 
household,  and  which  usually  is  consumed  or 
expended  in  the  course  of  such  consumption  or 
use.”  16  CFR  500.2(c).  For  the  precise  scope  of  the 
term's  coverage  see  16  CFR  500.2(c);  503.2;  503.5. 
See  also  {http://wn'w.ftc.gov/os/statutes/fp]a/ 
outline. ht  mi). 

^To  the  extent  that  the  FPLA-implementing 
regulations  require  sellers  of  consumer 
commodities  to  keep  records  that  substantiate 
“cents  off,”  “introductoiy'  offer,”  and/or  “economy 
size”  claims,  staff  believes  that  most,  if  not  all,  of 
the  records  that  sellers  maintain  would  be  kept  in 
the  ordinary  course  of  business,  regardless  of  the 
legal  mandates. 

■*  Staff  has  drawn  upon  the  U.S.  Census  Bureau’s 
2002  economic  census,  the  most  recently  complete 
census  available,  for  arriving  at  the  instant 
estimates.  See  (http://www.census.gov/econ/ 
census02/guide/SUBSUMM.HTM)  and  (http:// 
www.census.gOv/prod/ec02/ec023 lsgl.pdf)  (Table 
2). 

®  Although  the  estimates  are  non-rounded  figures, 
they  remain  estimates  as  they  are  the  sum  total  of 
projected  industry  codes  subject  to  the  FPLA.  But, 
even  allowing  for  industries  that  may  apply,  the 
Census  data  do  not  separately  break  out  non¬ 
household  products  from  household  use  and, 
accordingly,  overstate  what  is  actually  subject  to  the 
FPLA. 

®  “Specialized  clerical  support”  consists  of 
graphic  design  specialists,  working  by  computer  to 
design  the  appearance  and  layout  of  product 
packaging,  including  appropriate  display  of  the  . 
disclosures  required  by  the  FPLA  regulations. 

^  Based  generally  on  the  National  Compensation 
Survey:  Occupational  Earnings  in  the  United  States, 


Total  capital  and  start-up  costs  are  de 
minimis.  For  many  years,  the  packaging 
and  labeling  activities  that  require 
capital  and  start-up  costs  have  been 
performed  by  covered  entities  in  the 
ordinary  course  of  business 
independent  of  the  FPLA  and 
implementing  regulations.  Similarly, 
firms  provide  in  the  ordinary  course  of 
business  the  information  that  the  statute 
and  regulations  require  be  placed  on 
packages  and  labels. 

William  Blumenthal 

General  Counsel 

[FR  Doc.  E8-24210  Filed  10-9-08:  8:45  am] 
[Billing  code:  67SO-01-S] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Secretary’s  Advisory  Committee  on 
Human  Research  Protections;  Notice 
of  Meetings 

AGENCY:  Office  of  Public  Health  and 
Science,  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SUMMARY:  Pursuant  to  Section  10(a)  of 
the  Federal  Advisory  Committee  Act, 
U.S.C.  Appendix  2,  notice  is  hereby 
given  that  the  Secretary’s  Advisory 
Committee  on  Human  Research 
Protections  (SACHRP)  will  hold  its 
seventeenth  meeting.  The  meeting  will 
be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Monday,  October  27,  2008  from  8:30 
a.m.  until  4:30  p.m.  and  Tuesday, 
October  28,  2008  from  8:30  a.m.  until 
4:30  p.m. 

ADDRESSES:  The  Sheraton  National 
Hotel,  900  South  Orme  Street, 

Arlington,  Virginia  22204.  Phone:  703- 
521-1900. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivor 
Pritchard,  PhD,  Acting  Director,  Office 
for  Human  Research  Protections 
(OHRP),  or  Julia  Corey,  JD,  Executive 
Director,  Secretary’s  Advisory 
Committee  on  Human  Research 
Protections  (SACHRP):  U.S.  Department 
of  Health  and  Human  Services,  1101 
Wootton  Parkway,  Suite  200,  Rockville, 
Maryland  20852;  240-453-8141;  fax: 
240^53-6909;  e-mail  address: 
sachrp@osophs.dhhs:gov. 


2007,  U.S.  Department  of  Labor,  Bureau  of  Labor 
Statistics  (August  2008)  (“BLS  National 
Compensation  Survey”)  (citing  the  mean  hourly 
earnings  for  management  occupations,  legal 
occupations/lawyers,  and  assorted  clerical 
positions),  available  at  (http://www.bls.gov/ncs/ocs/ 
sp/nctb0300.pdf].  Clerical  estimates  are  derived 
from  the  above  source  data,  applying  roughly  a  mid¬ 
range  of  mean  hourly  rates  for  potentially 
applicable  clerical  types,  e.g.,  computer  operators, 
data  entry  and  information  processing  workers. 


SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  42  U.S.C.  217a,  Section  222 
of  the  Public  Health  Service  Act,  as 
amended,  SACHRP  was  established  to 
provide  expert  advice  and 
recommendations  to  the  Secretary  of 
Health  and  Human  Services  and  the 
Assistant  Secretary  for  Health  on  issues 
and  topics  pertaining  to  or  associated 
with  the  protection  of  human  research 
subjects. 

On  October  27,  2008,  the  morning 
session  will  begin  with  a  SACHRP 
update.  Members  of  OHRP  and  the 
Office  of  the  General  Counsel  will  make 
brief  presentations  on  the  status  of 
SACHRP  recommendations  that  have 
been  approved  to  date,  the  OHRP 
guidance  and  Federal  rulemaking 
process,  and  the  status  of  OHRP  budget 
and  staffing.  This  will  be  followed  by  a 
period  of  discussion.  In  the  afternoon, 
SACHRP  will  receive  a  report  from  the 
Subpart  A  Subcommittee.  This 
subcommittee  is  charged  with 
developing  recommendations  for 
consideration  by  SACHRP  regarding  the 
application  of  Subpart  A  of  45  CFR  part 
46  in  the  current  research  environment. 
This  subcommittee  was  established  by 
SACHRP  at  its  October  4-5,  2006 
meeting. 

The  lollowing  day,  October  28,  2008, 
the  Subcommittee  on  Inclusion  of 
Individuals  with  Impaired  Decision- 
Making  in  Research  will  present  and 
discuss  their  current  report.  The 
Subcommittee  on  Inclusion  of 
Individuals  with  Impaired  Decision- 
Making  in  Research  is  charged  with 
developing  recommendations  for 
consideration  by  SACHRP  about 
whether  guidance  and/or  additional 
regulations  are  needed  for  research 
involving  individuals  with  impaired 
decfsion-making  capacity.  This 
subcommittee  was  formed  as  a  result  of 
discussions  during  the  July  31-August 
1,  2006  SACHRP  meeting.  The  afternoon 
session  will  consist  of  an  invited  panel 
of  community  and  consumer 
representatives  who  will  discuss  their 
reaction  and  provide  feedback  on  the 
subcommittee’s  recommendations. 

Public  attendance  at  the  meeting  is 
limited  to  space  available.  Individuals 
who  plan  to  attend  the  meeting  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  designated  contact  persons. 
Members  of  the  public  will  have  the 
opportunity  to  provide  comments  on 
both  days  of  the  meeting.  Public 
comment  will  be  limited  to  five  minutes 
per  speaker.  Any  members  of  the  public 
who  wish  to  have  printed  materials 
distributed  to  SACHRP  members  for  this 
scheduled  meeting  should  submit 
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materials  to  the  Acting  Executive 
Director,  SACHRP,  prior  to  the  close  of 
business  Tuesday,  October  14,  2008. 
Information  about  SACHRP  and  the 
draft  meeting  agenda  will  be  posted  on 
the  SACHRP  Web  site  at:  http://  . 
www.hhs.gov/ohrp/sachTp/index.htmL 
Dated:  October  7,  2008. 

Ivor  A.  Pritchard, 

Acting  Director,  Office  for  Human  Research 
Protections,  Acting  Executive 
Secretary.Secretary's  Advisory  Committee  on 
Human  Research  Protections. 

[FR  Doc.  E8-24169  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4150-3&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Toxicology  Program  (NTP); 
Report  on  Carcinogens  (RoC); 
Availability  of  the  Draft  Background 
Document  for  Cobalt-Tungsten 
Carbide  Powders  and  Hard  Metals; 
Request  for  Comments  on  the  Draft 
Background  Document; 

Announcement  of  the  Cobalt-Tungsten 
Carbide  Powders  and  Hard  Metals 
Expert  Panel  Meeting 

AGENCY:  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS):  National  Institutes  of  Health 
(NIH). 

ACTION:  Availability  of  Background 
Document:  Request  for  Comments;  and 
Announcement  of  a  Meeting. 

SUMMARY:  The  NTP  announces  the 
availability  of  the  draft  background 
document  for  cobalt-tungsten  carbide 
powders  and  hard  metals  by  October  10, 
2008  on  the  RoC  Web  site  (http:// 
ntp.niehs.nih.gov/go/29679)  or  in 
printed  text  from  the  RoC  (see 
ADDRESSES  below).  The  NTP  invites  the 
submission  of  public  comments  on  the 
draft  background  document  for  cobalt- 
tungsten  carbide  powders  and  hard 
metals.  The  expert  panel  will  meet  on 
December  9-10,  2008,  at  the  Sheraton 
Chapel  Hill  Hotel,  One  Europe  Drive, 
Chapel  Hill,  NC  27514  to  peer  review 
the  draft  background  document  for 
cobalt-tungsten  carbide  powders  and 
hard  metals  and,  once  completed,  make 
a  recommendation  regarding  the  listing 
status  (i.e.,  known  to  be  a  human 
carcinogen,  reasonably  anticipated  to  be 
a  human  carcinogen,  or  not  to  list)  for 
cobalt-tungsten  carbide  powders  and 
hard  metals  in  the  12th  Edition  of  the 
RoC  {12th  RoC).  The  RoC  expert  panel 
meeting  is  open  to  the  public  with  time 
scheduled  for  oral  public  comments. 
Attendance  is  limited  only  by  the 
available  meeting  room  space. 

Following  the  expert  panel  meeting  and 


completion  of  the  expert  panel  report, 
the  NTP  will  post  the  final  background 
document  and  the  expert-panel  peer 
review  report  on  the  RoC  Web  site. 
DATES:  The  expert  panel  meeting  for 
cobalt-tungsten  carbide  powders  and 
hard  metals  will  be  held  on  December 
9-10,  2008.  The  draft  background 
document  for  cobalt-tungsten  carbide 
powders  and  hard  metals  will  be 
available  for  public  comment  by 
October  10,  2008.  The  deadline  to 
submit  written  comments  is  November 
24,  2008,  and  the  deadline  for  pre¬ 
registration  to  attend  the  meeting  and/ 
or  to  provide  oral  comments  at  the 
meeting  is  December  1,  2008. 

ADDRESSES:  The  RoC  expert  panel 
meeting  on  cobalt-tungsten  carbide 
powders  and  hard  metals  will  be  held 
at  Sheraton  Chapel  Hill  Hotel,  One 
Europe  Drive,  Chapel  Hill,  NC  27514. 
Access  to  on-line  registration  and 
materials  for  the  meeting  are  available 
on  .the  RoC  Web  site  [http:// 
ntp.niehs.nih.gov/go/29679).  Comments 
on  the  draft  background  document 
should  be  sent  to  Dr.  Ruth  M.  Lunn, 
NIEHS,  P.O.  Box  12233,  MD  EC-14, 
Research  Triangle  Park,  NC  27709,  FAX: 
(919)  541-0144,  or  Iunn@niehs.nih.gov. 
Courier  address:  Report  on  Carcinogens 
Office,  79  T.W.  Alexander  Drive, 
Building  4401,  Room  3118,  Research 
Triangle  Park,  NC  27709.  Persons 
needing  interpreting  services  in  order  to 
attend  should  contact  301-402-8180 
(voice)  or  301-435-1908  (TTY). 
Requests  should  be  made  at  least  seven 
business  days  in  advance  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Ruth  M.  Lunn,  Director,  RoC  Office, 
919-316—4637,  lunn@niehs.nih.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NTP  announced  the  RoC  review 
process  for  the  12th  RoC  on  April  16, 
2007  in  the  Federal  Register 
(72FR18999  available  at  http:// 
ntp.niehs.nih.gov/go/15208].  An  expert 
panel  meeting  is  being  convened  on 
December  9-10,  2008,  to  review  cobalt- 
tungsten  carbide  powders  and  hard 
metals  for  possible  listing  in  the  12th 
RoC.  The  draft  background  document 
for  cobalt-tungsten  carbide  hard  metals 
and  powders  will  be  available  on  the 
RoC  Web  site  by  October  10,  2008  or  in 
printed  text  from  the  RoC  Office  (see 
ADDRESSES  above).  Persons  can  register 
firee-of-charge  with  the  NTP  listserv  to 
receive  notification  when  draft  RoC 
background  documents  for  candidate 
substances  for  the  12th  RoC  are  made 
available  on  the  RoC  Web  site  (http:// 
ntp.niehs.nih.gov/go/231). 


Cobalt-tungsten  carbide  hard  metals 
are  composites  of  carbides  (including 
tungsten  carbide  alone  or  in 
combination  with  small  amounts  of 
other  carbides)  with  a  metallic  cobalt 
binder,  pressed  into  a  compact,  solid 
form  at  high  temperatures  by  a  process 
known  as  “sintering.”  Cobalt-tungsten 
carbide  hard  metals  are  used  primarily 
in  cutting  tools.  Cobalt-tungsten  carbide 
hard  metals  are  manufactured  and  used 
in  the  United  States.  Occupational 
exposure  to  cobalt-tungsten  carbide 
hard-metal  particles  can  occur  during 
hard-metal  production,  recycling  of 
hard-metal  products,  and  grinding  and 
sharpening  of  hard-metal  tools. 

Preliminary  Agenda,  Request  for 
Comments,  and  Registration 

Preliminary  agenda  topics  include: 

•  Oral  public  comments  on  cobalt- 
tungsten  carbide  powders  and  hard 
metals. 

•  Peer  review  of  the  draft  background 
document  on  cobalt-tungsten  carbide 
powders  and  hard  metals. 

•  Recommendation  for  listing  status 
in  the  12th  RoC  for  cobalt-tungsten 
carbide  powders  and  hard  metals  and 
scientific  justification. 

The  meeting  is  scheduled  for 
December  9-10,  2008,  from  8:30  a.m.  to 
adjournment  each  day.  A  copy  of  the 
preliminary  agenda,  expert  panel  roster, 
and  any  additional  infortnation,  when 
available,  will  be  posted  on  the  RoC 
Web  site  or  may  be  requested  from  the 
Director  of  the  RoC  Office  (see 
ADDRESSES  above).  Individuals  who 
plan  to  attend  the  meeting  are 
encouraged  to  register  on-line  by 
December  1,  2008,  to  facilitate  planning 
for  the  meeting. 

Request  for  Comments 

The  NTP  invites  both  written  and  oral 
public  comments  on  the  draft 
background  document  on  cobalt- 
tungsten  carbide  powders  and  hard 
metals.  All  written  comments  received 
will  be  posted  on  the  RoC  Web  site  prior 
to  the  meeting  and  distributed  to  the 
expert  panel  and  RoC  staff  for  their 
consideration  in  the  peer  review  of  the 
draft  background  document  and/or 
preparation  for  the  expert  panel 
meeting.  Persons  submitting  written 
comments  are  asked  to  include  their 
name  and  contact  information 
(affiliation,  mailing  address,  telephone 
and  facsimile  numbers,  e-mail,  and 
sponsoring  organization,  if  any)  and 
send  them  to  Dr.  Lunn  (see  ADDRESSES 
above)  for  receipt  by  November  24, 

2008.  Time  will  be  set  aside  at  the 
expert  panel  meeting  for  the 
presentation  of  oral  public  comments. 
Seven  minutes  will  be  available  for  each 
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speaker  (one  speaker  per  organization). 
Persons  can  register  on-line  to  present 
oral  comments  or  contact  Dr.  Lunn  (see 
ADDRESSES  above).  When  registering  to 
comment  orally,  please  provide  your 
name,  affiliation,  mailing  address, 
telephone  and  facsimile  numbers,  e- 
mail  and  sponsoring  organization  (if 
any).  If  possible,  send  a  copy  of  the 
statement  or  talking  points  to  Dr.  Lunn 
by  December  1,  2008.  This  statement 
will  be  provided  to  the  expert  panel  to 
assist  them  in  identifying  issues  for 
discussion  and  will  be  noted  in  the 
meeting  record.  Registration  for 
presentation  of  oral  comments  will  also 
be  available  at  the  meeting  on  December 
9-10,  2008,  from  7:30-8:30  a.m.  Time 
allowed  for  comments  by  on-site 
registrants  may  be  less  than  for  pre¬ 
registered  speakers  and  will  be 
determined  by  the  number  of  persons 
who  register  at  the  meeting.  Persons 
registering  at  the  meeting  are  asked  to 
bring  25  copies  of  their  statement  or 
talking  points  for  distribution  to  the 
expert  panel  and  for  the  record. 


Background  Information  on  the  RoC 

The  RoC  is  a  congressionally 
mandated  document  [Section  301(b)(4) 
of  the  Public  Health  Services  Act,  42 
U.S.C.  241(b)(4)],  that  identifies  and 
discusses  agents,  substances,  mixtures, 
or  exposure  circumstances  (collectively 
referred  to  as  “substances”)  that  may 
pose  a  hazard  to  human  health  by  virtue 
of  their  carcinogenicity.  Substances  are 
listed  in  the  report  as  either  known  or 
reasonably  anticipated  to  be  human 
carcinogens.  The  NTP  prepares  the  RoC 
on  behalf  of  the  Secretary  of  Health  and 
Human  Services.  Information  about  the 
RoC  and  the  nomination  process  can  be 
obtained  from  its  homepage  [http:// 
ntp.niehs.nih.gov/go/roc)  or  by 
contacting  Dr.  Lunn  (see  FOR  FURTHER 
INFORMATION  CONTACT  above).  The  NTP 
follows  a  formal,  multi-step  process  for 
review  and  evaluation  of  selected 
substances.  The  formal  evaluation 
process  is  available  on  the  RoC  Web  site 
[http://ntp.niehs.nih.gov/go/15208)  or  in 
printed  copy  from  the  RoC  Office. 


Dated:  October  2,  2008. 

Samuel  H.  Wilson, 

Acting  Director,  National  Institute  of 
Environmental  Health  Sciences  and  National 
Toxicology  Program. 

[FR  Doc.  E8-24102  Filed  10-9-08;  8:45  am) 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Performance  Review  Board  Members 

Title  5,  U.S.C.  431  4(c)(4)  of  the  Civil 
Service  Reform  Act  of  1978,  Public  Law 
95-454,  requires  that  the  appointment 
of  Performance  Review  Board  Members 
be  published  in  the  Federal  Register. 

The  following  persons  may  be  named 
to  serve  on  the  Performance  Review 
Boards  of  Panels,  which  oversee  the 
evaluation  of  performance  appraisals  of 
Senior  Executive  Service  members  of 
the  Department  of  Health  and  Human 
Services. 


Office  of  the  Secretary: 

Agnew,  Ann  C  . 

Babin,  Holly  J  . 

Baldus,  Andrew  C  . 

Barker,  Thomas  R  . 

Barry,  Daniel  J . 

Barsoomian,  Lisa . 

Bartley,  Paul  S  . 

Bedker,  Larry  J . 

Bell,  Karen  M . 

Bennett,  Carol  J  . 

Benor,  David  E  . . 

Bowlin,  Christopher  M 
Broman,  Barbara  B  .... 

Brown,  Martin  J  . 

Burke,  Jamie  T . 

Burton,  Jeremy  C  . 

Cade,  David  S  . 

Caliguiri,  Laura  M  . 

Campanelli,  Richard  M 

Caperton,  David  G  . 

Carleton,  Michael  W  ... 

Carver,  Galen  P  . 

Cash,  Lester  D  . 

Chiedi,  Giovanna  M  .... 

Cochran,  Norris  W . 

Collins,  Eugene  . 

Conley,  Mary  Sheila  ... 

Conroy,  Glenda  J  . 

Corrigan,  Dara  A  . 

Cronin,  Kelly  . 

Croshaw,  Andrew  A  ... 
Daniel,  Jodi  Goldstein 

Davis,  Jeffrey  S  . 

Dawson,  Molly  P  . 

Demske,  Gregory  E  .... 
Detherage,  Marie  P  .... 

Dom,  Alan  S . . 

Downing,  Gregory  J  ... 

Ellis,  Joe  W  . 

Flory,  Ashley  F  . 

Friedman,  Charles  P  . 
Frohboese,  Robinsue 


Executive  Secretary  to  the  Department. 

Deputy  Assistant  Secretary,  Public  Affairs  (Media). 

Director,  Division  of  Budget  Policy,  Execution  and  Review. 

Deputy  General  Counsel. 

Deputy  Associate  General  Counsel  (Procurement,  Fiscal  and  Informa¬ 
tion  Law). 

Deputy  Associate  General  Counsel  (Claims  and  Employment  Law). 
Director,  Program  Support  Center. 

Director,  Business  Operations. 

Director,  Office  of  Health  Information  Technology. 

Deputy  Program  Integrity. 

Associate  General  Counsel  for  Public  Health. 

Deputy  Assistant  Secretary  for  Legislation  (Human  Services). 

Deputy  to  the  Deputy  Assistant  Secretary  for  Planning  and  Evaluation 
(Health  Services  Policy). 

Deputy  Assistant  Secretary  for  Acquisition  Management  and  Policy. 
White  House  Liaison  for  Political  Personnel,  Boards  and  Commissions. 
Deputy  Assistant  Secretary,  Legislation  (Planning  and  Budget). 

Deputy  General  Counsel. 

Director,  Intergovernmental  Affairs. 

Counselor  for  Public  Health  and  Science. 

Deputy  General  Counsel. 

Deputy  Assistant  Secretary,  Chief  Information  Officer. 

Service  Center  Director. 

Associate  Deputy  Assistant  Secretary,  Budget. 

Deputy  Director  for  Management  Operations. 

Director,  Division  of  Discretionary  Programs. 

Executive  Officer. 

Deputy  Assistant  Secretary,  Finance. 

Deputy  Chief  Financial  Officer. 

Deputy  to  the  Deputy  Assistant  Secretary  for  Planning  &  Evaluation. 
Director,  Office  of  Programs  and  Coordination. 

Senior  Executive  Advisor. 

Director,  Office  of  Policy  and  Research. 

Associate  General  Counsel. 

Director,  Office  of  Financial  Policy  and  Reporting. 

Assistant  Inspector  General. 

Executive  Director. 

Chief  Counsel. 

Senior  Executive  Advisor. 

Assistant  Secretary  for  Administration  and  Management. 

Deputy  Executive  Secretary. 

Deputy  National  Coordinator. 

Principal  Deputy  Director. 
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Fullem,  Michael  B  .... 

Galik,  Daniel  . 

Giannini,  Margaret  J 
Goforth,  Prudence  J 
Goldberg,  Larry  J  .... 
Green,  Joe  J . 


Hall,  Philo  D  . 

Hall,  William  H  ..... 
Hapchuk,  John  M 
Harris,  Antonia  T  . 

Hoff,  Johns  . 

Hoffman,  Janice  L 


Hughes,  Matthew  John 

Hurst,  Terry  L  . 

Jarman,  John  S  . 

Jenkins,  George  E . 

Johnson,  Paul  R  . 

Jones,  Wanda  K . 

Kamoie,  Brian  E  . 

Katz,  Ruth  E  . 


Keith,  Robert  E  . 

Kelsey,  Howard  D  . 

Kocher,  Paula  L . 

Kouzoukas,  Demetrios  L 

Kruger,  Mary  U  . 

Lerner,  Joel  J  . 

Lewis,  Kimberly  A . 

Linden,  Carol  D  . 


Mahan,  Roger  A  . 

Masoudi,  Gerald  F  .... 

Mazanec,  Mary  B  . 

McAndrew,  Susan  D 
McCabe,  William  M  .. 
McGarey,  Barbara  M 


McGeein,  Mary  . 

McKeown,  Richard  B 
McMillen,  Cheryl  L  .... 

Meeks,  Donald  E  . 

Menke,  Timothy  J . 

Migliaccio,  Eugene  A 

Miller,  Tamara  L  . 

Morales,  Mario . 

Morris,  Charles  G  . 

Morris,  Lewis  . 

Morris,  Willis  A  . 

Naimon,  David  A  . 

Nightengale,  Gina  E  . 
Noonan,  Robert  M  .... 
Noronha,  Preeya  M  .. 

Nystrom,  Scott  V  . 

O’Neill,  James  B . 

Pardue,  Melissa  G  .... 


Parekh,  Anand  K  . 

Parker,  Gerald  W  . 

Pascal,  Christophe  B 
Paxman,  Dalton  G  .... 
Pereira,  Segundo  . 


Petillo,  John  J  . 

Petti,  Dana  J . 

Pilato,  Anna  . 

Pilcher,  Lori  S . 

Polston,  Mark  D . 

Pruett,  Douglas  J  ... 

Raub,  William  F . 

Reeb,  George  M  .... 

Ritchie,  Brian  P  . 

Robinson,  Robin  A 

Rojee,  Frederick  J 


Director,  HHS  Acquisition  Consolidation. 

Chief  Information  Security  Officer. 

Director,' Office  of  Disability. 

Director,  Web  and  New  Media  Communication. 

Principal  Deputy  Inspector  General. 

Assistant  Inspector  General  for  Financial  Management  and  Regional 
Operations. 

Counselor  for  Human  Services  Policy. 

Director,  News  Division. 

Assistant  Inspector  General  for  Audit  Management  and  Policy.  - 
Deputy  Assistant  Secretary  for  Human  Resources. 

International  Health  Attache. 

Associate  General  Counsel,  Centers  for  Medicare  and  Medicaid  Serv¬ 
ices  Division. 

Deputy  Assistant  Secretary  for  Legislation  (Congressional  Liaison). 
Deputy  Assistant  Secretary,  Grants. 

Executive  Officer. 

Director,  Program  Management  &  Systems  Policy. 

Director,  Office  of  Legal  Resources. 

Deputy  Assistant  Secretary,  Women’s  Health. 

Director,  Office  of  Policy  and  Strategic  Planning. 

Deputy  to  the  Deputy  Assistant  Secretary  for  Planning  and  Evaluation 
(Disability,  Aging  and  Long-Term  Care  Policy). 

Associate  General  Counsel. 

Deputy  Assistant  Secretary  for  Facilities  Management  and  Policy. 

Deputy  Associate  General  Counsel. 

Associate  Deputy  Secretary. 

Special  Assistant  and  Senior  Policy  Advisor. 

Chief  Counsel. 

Director,  Baltimore  Human  Resource  Center. 

Principal  Deputy  Director,  Office  of  Public  Health  Emergency  Medical 
Countermeasures. 

Deputy  Assistant  Secretary  for  Legislation. 

Associate  General  Counsel,  Food  &  Drug. 

Director,  Office  of  Medicine,  Science  and  Public  Health. 

Deputy  Director  for  Health  Information. 

Director,  Financial  Management  Service. 

Deputy  Associate  General  Counsel  for  Public  Health,  National  Insti¬ 
tutes  of  Health. 

Principal  Deputy  Assistant  Secretary  for  Planning  and  Evaluation. 

Chief  of  Staff. 

Director,  Division  of  Health  Benefits  and  Income  Security. 

Assistant  Inspector  General  for  Investigations. 

Deputy  Inspector  General  for  Investigations. 

Director,  Federal  Occupational  Health. 

Deputy  Director  for  Civil  Rights. 

Director,  Division  of  Physical  Security. 

Deputy  Chief  of  Staff. 

Deputy  Inspector  General  for  Legal  Affairs. 

Senior  Advisor  to  Assistant  Secretary  for  Health. 

Deputy  Associate  General  Counsel  for  Public  Health. 

Program  Manager,  Talent  and  Advisory  Services. 

Deputy  Assistant  Secretary  for  Business.  Transformation. 

Principal  Deputy  General  Counsel. 

Senior  Advisor  to  the  Assistant  Secretary  Planning  and  Evaluation. 
Principal  Associate  Deputy  Secretary. 

Deputy  Assistant  Secretary  for  Planning  &  Evaluation  (Human  Services 
Policy). 

Deputy  Assistant  Secretary  for  Health  (Science  &  Medicine). 

Deputy  Assistant  Secretary  for  Management  and  Policy. 

Director,  Office  of  Research  Integrity. 

Regional  Health  Administrator. 

Director,  Office  of  Diversity  Management  and  Equal  Employment  Op¬ 
portunity. 

Director,  Office  of  Resource  Planning  and  Evaluation. 

Chief  Counsel. 

Director,  Center  for  Faith-based  and  Community  Initiatives. 

Assistant  Inspector  General  for  Grants  and  Internal  Activities. 

Deputy  Associate  General  Counsel. 

Director,  Personnel  Security  &  Classification. 

Science  Advisor  to  the  Secretary. 

Assistant  Inspector  General  for  Medicare  and  Medicaid  Service  Audits. 
Assistant  Inspector  General  for  Evaluations  Inspections. 

Deputy  Assistant  Secretary  and  Director,  Biomedical  Advance  Develop¬ 
ment  Research  Authority.  ...  a- 

Business  Continuity  Project  Director.  -t  !■  ••  •  ; 'inv 
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Roy,  Gerald  T .  Assistant  Inspector  General  for  Investigative  Operations. 

Scanlon,  James  V  . .  Deputy  Assistant  Secretary. 

Schweers,  Kevin  L  .  Deputy  Assistant  Secretary  for  Public  Affairs  (Policy  and  Strategy). 

Shahrigian,  Raffle .  Director,  Division  of  Strategic  Information. 

Shellenberger,  Joseph  S . .  Deputy  Inspector  General  for  Management  and  Policy. 

Sizemore  III,  Richard  T  .  Principal  Deputy  Director,  Office  of  Preparedness  and  Emergency  Op¬ 

erations. 

Stannard,  Paula  M  .  Deputy  General  Counsel,  Program  Review. 

Stansel,  James  C  .  Counselor  for  Health  Policy. 

Steiger,  William  R . . .  Director,  Office  of  Global  Health. 

Steinberg,  Gary  A .  Chief  Learning  Officer. 

Swindell,  Edgar  M  .  Associate  General  Counsel. 

Swope,  Jay  A  . .  Special  Projects  Director. 

Teeter,  John  L  .  Deputy  Chief  Information  Officer. 

Tingus,  Steven  J  . . .  Deputy  Assistant  Secretary  for  Planning  Evaluation  (Disability,  Aging 

and  Long-Term  Care  Policy). 

Tobias,  Constance  B .  Chair,  Departmental  Appeals  Board. 

Turman,  Richard  J .  Deputy  Assistant  Secretary,  Budget. 

Tyllas,  Michael  A  .  Director,  Administrative  Operations  Service.  ’ 

Valdez,  Mary  Lou  .  Deputy  Director  for  Policy,  Office  of  Global  Health  Affairs. 

Velasco  11,  Robert . .  Director  of  Program  Operations. 

Vengrin,  Joseph  E .  Deputy  Inspector  General  for  Audit  Services. 

Wallace,  Sondra  S  .  Associate  General  Counsel. 

Watson,  Michael  L .  Service  Center  Director. 

Weisman,  Marc  R .  Executive  Director. 

Wells,  Denise  L  .  Director  of  Management  Operations. 

Wilkinson,  Winston  A  . .  Director,  Office  of  Civil  Rights. 

Woo,  Edwin  .  Associate  General  Counsel. 

Wright,  Donald  J .  Principal  Deputy  Assistant  Secretary  for  Health. 

Wright,  Stuart  E  . .r .  Deputy  Inspector  General  for  Evaluation  and  Inspections. 

Yeskey,  Kevin  S  .  Director,  Office  of  Preparedness  and  Emergency  Operations. 

Administration  for  Children  and  Families  (ACF): 

Bean,  Margaret  E  . .  Deputy  Director,  Office  of  Child  Support  Enforcement. 

Brown,  Patricia  E . .  Director,  Office  of  Head  Start. 

Calpin,  Christine  M  .  Associate  Commissioner,  Children’s  Bureau. 

Coy,  Curtis  L  .  Deputy  Assistant  Secretary  Administration. 

Curtis,  Michael  E  .  Director,  Office  of  Information  Services  and  Deputy  Chief  Information 

Officer. 

Dawson,  Diann  .  Director. 

Fuentes  Jr.,  Frank  .  Deputy  Director. 

Fujii,  Sharon  M  .  Regional  Hub  Director. 

Goldstein,  Naomi  C  . .  Director,  Office  of  Planning,  Research  and  Evaluation. 

Higgins,  Mary  Ann  .  Regional  Hub  Director. 

Keckler,  Charles  N  .  Deputy  Assistant  Secretary  for  Policy  &  External  Affairs. 

Kless,  Katherine  A .  Deputy  Director  (Temporary  Assistance  for  Needy  Families). 

Mccowan,  Leon  R  .  Regional  Hub  Director. 

Mocko,  Madeline  . . .  Director. 

Morrissey,  Patricia  A  .  Commissioner. 

Owens,  Ame  W  .  Director,  Office  of  Public  Affairs. 

Robinson,  Josephine  Bias .  Director,  Office  of  Community  Services. 

Schneider,  Daniel  C  .  Principal  Deputy  Assistant  Secretary. 

Siegel,  David  H  .  Project  Manager. 

Squier,  Sidonie  A  .  Director,  Office  of  Family  Assistance. 

Thomas,  Joyce  A  .  Regional  Hub  Director. 

Williams,  Cariis  V  . . .  Regional  Hub  Diredor. 

Agency  for  Healthcare  Research  and  Quality  (AHRQ): 

Fitzmaurice,  J  M  .  Senior  Science  Advisor. 

Handelman,  Mark  .  Director,  Information  Technology. 

Kendrick,  Kathleen  A .  Deputy  Director,  Agency  for  Healthcare,  Research  and  Quality. 

Slutsky,  Jean  R  .  Director,  Center  for  Outcomes  &  Evidence. 

Zucker,  Phyllis  M  .  Director,  Policy  Coordination. 

Francis  Chesley,  Jr.,  MD .  Director,  Office  of  Extramural  Research,  Education  &  Priority  Popu¬ 

lations. 

Steven  Cohen,  PhD  .  Director,  Center  for  Financing,  Access,  &  Cost  Trends. 

Irene  Fraser,  PhD . . .  Director,  Center  for  Delivery,  Organization  &  Markets. 

Allan  Lazar  .  Director,  Office  of  Communications  &  Knowledge  Transfer. 

David  Meyers,  MD .  Director,  Center  for  Primary  Care,  Prevention  &  Clinical  Partnerships. 

William  Munier,  MD  .  Director,  Center  for  Quality  Improvement  &  Patient  Safety. 

Jeffrey  Toven . ;. .  Director,  Office  of  Performance  Accountability,  Resources  &  Tech¬ 

nology. 

Administration  en  Aging  (AOA); 

Bums,  Francis  A .  Deputy  Assistant  Secretary  Center  for  Wellness  and  Community-Based 

^rvices. 

Walker,  Edwin  L  . . . . .  Deputy  Assistant  Secretary  for  Policy  and  Programs. 

Wren,  John  T . r. .  Deputy  Assistant  Secretary  for  Policy  and  Management. 

Centers  for  Disease  Control  and  Prevention  (CDC): 
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Austin,  Carol  L . 

Blount,  Stephen  B  . 

Burel,  William  G  . 

Campbell,  Joseph  R . 

Chandler,  George  F  . 

Dean,  Hazel  D . 

Dickey,  Avis  D  . 

Duncan,  Canton  M  . 

Galaska,  Louise . 

Garland,  Donna  M  . 

Gerberding,  Julie  L . 

Gimson  III,  William  H  . 

Haddix,  Anne  C  . 

Harris,  Barbara  W  . 

Harris,  Walter  S . 

Henson  Sampson,  Rosemarie 

Hunter,  Edward  L  . 

Kenny,  Judith  N  . 

Kotch,  Alan  A  . . 

Lankford  Jr.,  Crayton  J . 

Martin,  Ruth  M . . 

Mebane,  Reginald  R  . 

Nichols,  William  P  . 

Nowak,  Glen  J  . 

Porter,  Diane  D  . 

Porter,  William  T . 

Seligman,  James  D  . 

Shebesh,  Karen  M  . 

Shriber,  Donald  E  . 

Sontag,  Edward  W  . 

Warren,  Rueben  C  . 

Kevin  Fenton,  MD  . 

Howard  Frumkin,  MD  . 

Ileana  Arias,  MD . 

Alison  Johnson  . 

Rima  Khabbaz,  MD  . 

Carolyn  Black,  MD  . 


Special  Advisor  for  Policy. 

Associate  Director  Global  Health. 

Director,  Strategic  National  Stockpile. 

Issues  and  Analysis  Coordination. 

Director,  Buildings  and  Facilities. 

Deputy  Director. 

Executive  Officer. 

Deputy  Chief  Operating  Officer. 

Chief  Management  Officer. 

Director,  Office  of  Enterprise  Communication. 

Director,  Centers  for  Disease  Control  Prevention. 

Chief  Operating  Officer. 

Chief  Policy  Officer. 

Chief  Financial  Officer. 

Chief  Management  Officer. 

Deputy  Director. 

Deputy  Director. 

Director,  Information  Technology  Services. 

Director,  Procurement  and  Grants. 

Chief  Management  Officer. 

Chief  Management  Officer. 

Chief  Management  Officer. 

Financial  Manager. 

Chief  of  Media  Relations. 

Deputy  Director  for  Management. 

Chief  Security  Officer. 

Chief  Information  Officer. 

Chief  Management  Officer. 

Associate  Director,  Washington. 

Senior  Advisor  to  Director  Global  Health  Affairs. 

Associate  Administrator  for  Urban  Affairs. 

Director,  National  Center  for  HIV/AIDS,  Viral  Hepatitis,  Sexually  Trans¬ 
mitted  Diseases,  and  Tuberculosis  Prevention. 

Director,  National  Center  for  Environmental  Health/Agency  for  Toxic 
Substances  and  Disease  Registry. 

Director,  National  Center  for  Injury  Prevention  and  Control. 

Deputy  Director,  National  Center  for  Birth  Defects  and  Developmental 
Disabilities. 

Director,  National  Center  for  Preparedness,  Detection  and  Control  of 
Infectious  Disease. 

Director,  Division  of  Scientific  Resources,  National  Center  for  Pre¬ 
paredness,  Detection  and  Control  of  Infectious  Diseases. 


Centers  for  Medicare  and  Medicaid  Services  (CMS): 

Arden,  Gale  P . 

Bassano,  Amy  . 

Benson,  Rodney  L . 

Block,  Abby  L  . 

Boughn,  Julie  C . .-. . 

Brandt,  Kimberly  L . 

Carter,  Cathy  T . 

Chao,  Henry  . 

Cipolloni,  Frank  D . 

Constantian,  Alan  R  . 

Culotta,  Anthony  J  . 

Farris  Jr.,  James  R . 

Foster,  Richard  S  . 

Frank,  David  A  . 

Frizzera,  Charlene . 

Garner,  Jacqueline  S  . 

Gendron,  Edward  C  . 

Gilbert,  Mark  A  . 

Good  Burton,  Sally  A  . 

Hamilton,  Thomas  E . . . 

Hammarlund,  John  T . .’ . . 

Hill,  Timothy  B  . 

Hutchinson,  Thomas  E . 

Jackson,  Karen  E  . . 

Johnson,  Donald  N . 

Kerr,  James  I  . 

Kickham,  Thomas  M  . 

King,  Robin  R  . 

King,  Terris  A  . 

Kuhn,  Herbert  B  . 

Lasowski,  William  S  . 

Laureno,  Mary  A . 

Loper,  Clifford  Mark . 


Director,  Disabled  and  Elderly  Health  Programs  Group. 

Director,  Hospital  and  Ambulatory  Policy  Group. 

Director,  Office  of  Acquisitions  and  Grants. 

Director,  Center  for  Beneficiary  Choices. 

Director,  Office  of  Information. 

Director,  Program  Integrity  Group. 

Director,  Business  Application. 

Chief  Technology  Officer. 

Director,  Enterprise  Databases  Group. 

Director,  Information  Services. 

Director,  Medicare  Enrollment  and  Appeals  Group. 

Consortium  Administrator. 

Chief  Actuary  Director,  Office  of  the  Actuary. 

Director,  Medicaid  Integrity  Group. 

Chief  Operating  Officer,  Centers  for  Medicare  and  Medicaid  Services. 
Consortium  Administrator. 

Director,  Finance  Systems  and  Budget 
Regional  Administrator. 

Director,  Enterprise  Architect. 

Director,  Survey  Certification  Group. 

Regional  Administrator. 

Director,  Office  of  Financial  Management  (Chief  Financial  Officer). 
Director,  Medicare  Plan  Payment. 

Director,  Medicare  Contractor  Management. 

Deputy  Director,  Office  of  Legislation. 

Consortium  Administrator. 

Director,  Strategic  Research  &  Campaign  Management  Group. 
Director,  Office  of  External  Affairs. 

Deputy  Director,  Office  of  Clinical  Standards  and  Quality. 

Deputy  Administrator,  Centers  for  Medicare  and  Medicaid  Services. 
Deputy  Director. 

Director,  Benefits  Information  Services  Group. 

Deputy  Director,  Center  for  Benefits. 
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Love,  Timothy  P  . . . 

Montilla,  Maria  C  . 

Mussey,  Solomon  M . 

Nicholson,  Geraldine  A  . 

Oconnor,  Nancy  B . 

Perich,  Wesley  R . 

Reilly,  Nanette  F . 

Rich,  Jeffrey  B . 

Richter,  Elizabeth  . 

Saunders,  William  D . 

Sayen,  David  W  . 

Sheil,  Jean  K  . 

Snyder,  Anna  M  . 

Spitalnic,  Paul  I  . 

Stoss,  Douglas  M  . 

Straube,  Barry  M  . 

Streimer,  Stewart  H  . 

Taylor,  Deborah  A  . 

Tranchida,  Brenda  J  . 

Trenkle,  Anthony  F . 

Tudor,  Cynthia  G  . 

Vaccaro,  Robert  T  . . 

Vogel,  Janet  L  . 

Walters,  Gerald  I  . . 

Weber,  James  W . . 

Weems,  Kerry  N  . 

White,  Jacquelyn  Y  . 

Wilson,  Laurence  D . 

Food  and  Drug  Administration  (FDA): 

Abbott,  Russell  J  . 

Anson,  Jeanne  A . 

Autor,  Deborah  M  . 

Axel  rad,  Jane  A . 

Bachorik,  Lawrence  L . 

.Barfell,  Glenda  F  . 

Beck,  Catherine  P  . 

Bernard,  Susan  Maureen  . 

Blumberg,  Eric  M . 

Buehler,  Gary  J  . . 

Davis,  Lori  E  . 

Doyle,  Gregory  . . . 

Dwyer,  David  E  . 

Dyer,  John  R  . 

Fraser,  Leslye  M  . 

Gardner,  Susan  N  . 

Gentile,  John  P . 

Gill,  Lillian  J  . 

Henderson,  Deborah  J  . . 

Holden,  Kimberly  A  . 

Horowitz,  David  J  . . 

Landa,  Michael  M  . . . 

Lutter,  Randall  W  . 

Malarkey,  Mary  Anne  . 

Maloney,  Diane  M  . 

McChesney,  Daniel  G  .  . 

McConagha,  William  A . 

McGarey,  Patrick  O . . 

McKee,  Ruth  E  . . 

Mullin,  Theresa  M . 

Murphy,  Deanna  B  . 

Plaisier,  Melinda  K  . 

Rice,  Lynne  L  . 

Senger,  Jeffrey  M  . 

Spiller,  Philip  C  . 

Stitely,  Timothy  A  . . 

Strachan,  James  M  . 

Tillman,  Donna  Bea . 

Ulatowski,  Timothy  A . 

Vaughn,  Steven  D  . 

Vermillion,  Terrell  L  . 

Wardrop  Jr.,  David  E . 

Williams,  Thomas  D  . 

Winckler,  Susan  C . 

Winkle,  Helen  N  . 


Director,  Office  of  Research,  Development  and  Information. 

Director,  Accounting  Management. 

Supen/isory  Actuary. 

Director,  Provider  Communications. 

Regional  Administrator. 

Director,  Budget  Analysis  Group. 

Consortium  Administrator. 

Director,  Center  for  Medicare  Management. 

Deputy  Director,  Center  for  Medicare  Management. 

Deputy  Director,  Office  of  Information. 

Regional  Administrator. 

Director,  Family  &  Children’s  Health  Programs  Group. 

Deputy  Chief  Operating  Officer. 

Director,  Parts  C  &  D  Actuarial. 

Senior  Advisor  to  the  Administration. 

Chief  Medical  Officer. 

Director,  Provider  Billing  Group. 

Deputy  Director,  Office  of  Financial  Management. 

Director,  Program  Compliance  and  Oversight  Group. 

Director,  Office  of  E-health  Standards  Services. 

Director,  Medicare  Drug  Benefit  Group. 

Director,  Enterprise  Data  Center. 

Director,  Financial  Management. 

Director,  Financial  Services  Group. 

Deputy  Director,  Office  of  Operations. 

Senior  Advisor  to  the  Administrator. 

Director,  Office  of  Strategic  Operations  and  Regulatory  Affairs. 

Director,  Chronic  Care  Policy  Group. 

Director,  Office  of  Management. 

Associate  Director  for  Management  (National  Center  for  Toxicological 
Research). 

Director,  Office  of  Compliance. 

Associate  Director  for  Policy. 

Assistant  Commissioner  External  Relations. 

Director,  Office  of  Acquisitions. 

Associate  Director  for  Policy. 

Associate  Director  for  Regulations. 

Deputy  Associate  General  Counsel. 

Director,  Office  of  Generic  Drugs. 

Deputy  Chief  Information  Officer. 

Chief  of  Shared  Services. 

Director,  Office  of  Real  Property. 

Deputy  Commissioner  for  Operations. 

Director,  Office  of  Regulations  and  Policy. 

Director,  Office  of  Surveillance. 

Associate  Commissioner  for  Operations. 

Senior  Associate  Director. 

Senior  Advisor. 

Assistant  Commissioner  for  Management  Operations. 

Assistant  Commissioner  for  Policy. 

Deputy  Director  for  Regulatory. 

Deputy  Commissioner  for  Policy. 

Director,  Office  of  Compliance. 

Associate  Director  for  Policy. 

Director,  Office  of  Surveillance  and  Compliance. 

Senior  Advisor  &  Regulatory  Counsel  for  Integrity  and  Accountability. 
Director,  Office  of  Budget  Formulation  and  Presentation. 

Associate  Director  for  Management. 

Associate  Director  for  Planning  and  Business. 

Director,  White  Oak  Consolidation  Program. 

Associate  Commissioner  of  International  Programs. 

Director,  Office  of  Communications,  Education  and  Radiation  Pro¬ 
grams. 

Deputy  Chief  Counsel. 

Director,  Office  of  Seafood. 

Chief  Information  Officer. 

Director,  Office  of  Resource  Management. 

Director,  Office  of  Device  Evaluation. 

Director,  Office  of  Compliance. 

Director,  Office  of  New  Animal. 

Director,  Office  of  Criminal  Investigation. 

Associate  Director  for  Management. 

Associate  Director  for  Management. 

Chief  of  Staff. 

Director,  Office  of  Pharmaceutical  Science. 
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Wion,  Ann  H  . 

Health  Resources  and  Services  Administration  (HRSA): 

Aronoff,  F  R  . 

Austein  Casnoff,  Cheryl  A . 

Brand,  Marcia  K  . 

Cheatham,  Tina  M . 

Cheever,  Laura  W  . 

Duke,  Elizabeth  M  . . 

Espinosa,  Diana  . 

Flickinger,  Catherine  A . 

Geolot,  Denise  H  . 

Homer,  Mary  J . . . 

Lewis,  Caroline  T  . . 

Macrae,  James . . 

Marconi,  Katherine  M  . 

McCann,  Samuel  A  . 

McGinness,  Nancy  J  . 

Morgan,  Douglas  . 

Morris,  Thomas  F  . 

Nelson,  Jon  L  . 

Smith,  Richard  J  . , . 

Smith,  Stephen  R  . 

Somsak,  Joyce  G  . 

Spitzgo,  Rebecca  H  . 

Stroup,  Patricia  A  . 

Van  Dyck,  Peter  C  . 

Vannostrand,  Lyman  G  . 

Williams,  Dennis  P  . 

Nesseler,  Kerry  P  . 

Parham  Hopson,  Deborah  . 

Weaver,  Donald  L  . 

Indian  Health  Service  (IHS): 

Annette,  Kathleen  R  . 

Church,  Richard  M  . 

Conway  Jr.,  Cecil  P . . 

Davis,  Don  J . 

Dupree,  Dorothy  A  . 

Elliott,  Athena  S . '. . .’ . 

Grinnell,  Randy . 

Harper,  Carl  L . 

Hartz,  Gary  J . 

Hubbard  Jr.,  John . 

Kerrigan,  Margo  D . 

Mandregan  Jr.,  Christophe . 

McSwain,  Robert  G  . 

Ortiz,  Hankie  Poafpybitty . 

Red  Thunder,  Charlene  M  . 

Toya,  James  L . 

Wilder,  Donalda  L . 

Wolfe,  Phyllis  S  . 

Halliday,  Christopher . 

National  Institutes  of  Health  (NIH): 

Affeldt,  Mary  K . . 

Barros,  Colleen  F  . 

Bartrum,  John  J . 

Billet,  Courtney  R  . 

Breithaupt,  William  G  . 

Burklow,  John  I . 

Burton,  Adriane  R . . 

Callahan,  Kevin  M  . . 

Christoferson,  Don  P . . . 

Com,  Milton  . 

Cullen,  William  P  . . . . . 

Edwards,  Brenda  K  . 

Ellis,  Joseph  J  . 

Frasier,  Diane  J . 

Gormley,  Maureen  E  . 

Greens,  Elizabeth  E  . 

Harper,  Joellen  M . 

Haseltine,  Florence  P . 

Hellinger,  Lynn  C . . . 


Deputy  Chief  Counsel  for  Program  Review. 

Deputy  Associate  Administrator,  Healthcare  Systems  Bureau. 

Associate  Administrator  for  Health. 

Associate  Administrator,  Bureau  of  Health. 

Director,  Office  of  Communications. 

Deputy  Associate  Administrator,  HIV/AIDS. 

Administrator,  Health  Resources  and  Services  Administration. 

Deputy  Associate  Administrator,  Bureau  of  Health  Professions. 

Director,  Office  of  Information  Technology  and  Chief  Information  Offi¬ 
cer. 

Director,  Center  for  Quality. 

Director,  Office  of  Equal  Opportunity  and  Civil  Rights. 

Deputy  Associate  Administrator. 

Associate  Administrator,  Bureau  of  Primary  Health  Care. 

Director,  Office  of  Science  and  Epidemiology. 

Associate  Administrator  for  Financial  Management/Chief  Financial  Offi¬ 
cer. 

Associate  Administrator,  Office  of  Federal  Assistance  Management. 
Director,  Division  of  Service  Systems. 

Associate  Administrator,  Rural  Health  Policy. 

Deputy  Associate  Administrator. 

Associate  Administrator,  Bureau  of  Clinical  Recruitment  Services. 

Special  Assistant  to  the  Administrator. 

Associate  Administrator,  Health. 

Associate  Administrator,  Office  of  Performance  Review. 

Director,  Office  of  Legislation. 

Associate  Administrator  for  Maternal  and  Child  Health  Bureau. 

Director,  Office  of  Planning  and  Evaluation. 

Deputy  Administrator,  Health  Resource  and  Services  Administration. 
Director,  Office  of  International  Health  Affairs. 

Associate  Administrator,  HIV/AIDS  Bureau. 

Deputy  Associate  Administrator,  Bureau  of  Primary  Health  Care. 

Director,  Bemidji  Area. 

Director,  Office  of  Public  Health  Service. 

Director,  Billings  Area. 

Director,  Phoenix  Area. 

Director,  T ucson  Area. 

Director,  Office  Management  Services. 

Director,  Designated  Management  Official. 

Director,  Resource  Access  and  Partnerships. 

Director,  Office  of  Environment. 

Director,  Navajo  Area. 

Director,  California  Area  Office. 

Director,  Alaska  Area. 

Deputy  Director,  Indian  Health  Service. 

Director,  Tribal  Self-Governance. 

Director,  Aberdeen  Area. 

Director,  Albuquerque  Area. 

Director,  Portland  Area. 

Director,  Office  of  Urban  Indian  Health  Policy. 

Chief  Dental  Officer. 

Associate  Director  of  Operations. 

Deputy  Director  of  Management  National  Institutes  of  Health. 

Associate  Director  for  Budget. 

Director,  Office  of  Communications  and  Government  Relations,  Na¬ 
tional  Institute  of  Allergy  and  Infectious  Diseases. 

Associate  Director  for  Management  and  Operations. 

Associate  Director  for  Communications. 

Director  of  Division  of  Computer  System  Services. 

Director,  Office  of  Strategic  Planning  and  Financial  Management/Na¬ 
tional  Institute  of  Allergy  and  Infectious  Disease. 

Associate  Director  for  Administrative  Management. 

Associate  Directpr,  Extramural  Programs. 

Associate  Director  for  Security  &  Emergency  Response. 

Associate  Director,  Surveillance  Research  Program. 

Director,  Office  of  Policy  for  Extramural  Research  Administration. 
Director,  Office  of  Acquisition  Integration  and  Modernization. 

Chief  Operating  Officer. 

Associate  Director  for  Management. 

Associate  Director  for  Management,  National  Institute  of  Neurological 
Disorders  and  Strokes. 

Directory  Center  for  Population  Research. 

Director  of  Management. 
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Hollander,  Marc  S  . 

Hrynkow,  Sharon  H  . 

Humphreys,  Betsy  L . . 

Johnson,  Alfred  C . 

Johnson,  Lenora  E  . 

Joyce,  Maria  D  . 

Kawazoe,  Robin  1  . 

Kerr,  William  D  . 

Kirschstein,  Ruth  L  . 

Kotzin,  Sheldon  . 

Liu,  Simon  Y . . . . . 

Major,  Christine  M  . . 

Manolio,  Ten  A  . 

Marron,  Michael  T  . . 

Martin,  Michael  R  . 

McNairy  Jr.,  Sidney  A  . 

McNicol,  Lore  Anne  . 

Miller,  Anita  S  . 

Mullaney,  Mary  J  . 

Murphy,  Thomas  G  . 

Nichols,  Cheryl  M  . 

Penn,  Audrey  S  . 

Finn,  Vivian  W . 

Rabson,  Alan  S  . 

Ray,  Lawrence  J  . 

Rowe,  Mona  J  . 

Schneider,  Donald  L . 

Self,  Lawrence  N  . 

Servis,  Suzanne  J  . 

Shirdon,  Patrick  A  . 

Smolonsky,  Marc . 

Stith,  Kenneth  W  . 

Stover,  Ellen  L . 

Stringfield,  Laverne  Y . 

Weinrich,  Michael  . 

Wheeland,  Daniel  G  . 

Whitley,  Alfred  H  . 

Whitmer,  David  L . 

Norza  Ruiz  Bravo,  MD  . 

Michael  Gottesman,  MD .  . 

Substance  Abuse  and  Mental  Health  Services  Administration 
(SAMHSA): 

Autry,  Joseph  H . 

Berry,  Joyce  I  . 

Clark,  H  Westley  . . . 

Costigan,  Michael  J  . 

Davis,  Beverly  W . . . 

Harding,  Frances  M . 

-Kade,  Daryl  W  . 

Kopanda,  Richard  T  . 

Marsh,  Anna  L . 

Parry,  Elaine  P  . 

Power,  A  Kathryn  . 

Romero,  Dennis  O  . 

Searle,  Edward  B  . 

Stone,  James  L  . 

Weber,  Mark  A  . 


Associate  Director  of  Management. 

Special  Advisor  to  the  Deputy  Director,  National  Institutes  of  Health. 
Deputy  Director,  National  Library  of  Medicine. 

Director,  Office  of  Research  Services. 

Director,  Office  of  Communications  and  Education. 

Chief  Financial  Officer,  Clinical. 

Associate  Director  for  Administration. 

Associate  Director  for  Administration. 

Senior  Advisor  to  the  Director. 

Associate  Director  for  Library  Operations. 

Director,  Information  Systems. 

Director  of  Human  Resources. 

Director,  Office  of  Population  Genomics. 

Associate  Director,  Bio  Medical  Technology. 

Senior  Scientific  Advisor. 

Associate  Director  for  Research  Infrastructure. 

Director,  Division  of  Extramural  Research. 

Director,  Diabetes-Control  Programs. 

Associate  Director  for  Management. 

Associate  Director  for  Management. 

Director,  Office  of  Science  Planning  and  Assessment. 

Senior  Advisor  to  the  Director. 

Associate  Director,  Research  on  Women’s  Health. 

Deputy  Director  NCI. 

Deputy  Director  for  Management. 

Associate  Director,  Office  of  Science  Policy,  Analysis  and  Communica¬ 
tion. 

Director,  Division  of  Molecular  and  Cellular  Mechanisms. 

Director,  Office  Equal  Opportunity. 

Director,  Office  of  Mgmt  Assessment. 

Associate  Director  for  Management. 

Associate  Director. 

Director,  Financial  Management. 

Director,  Division  of  Mental  Disorders,  Behavioral  Research  and  Ac¬ 
quired  Immunodeficiency  Syndrome. 

Associate  Director  for  Management. 

Director,  National  Center  for  Rehabilitation  Research  in  the  National  In¬ 
stitute  of  Child  Health  and  Human  Development. 

Director,  Office  of  Research  Facilities  Development  and  Operations. 
Deputy  Director. 

Associate  Director  for  Management. 

Deputy  Director  for  Extramural  Research. 

Deputy  Director  for  Intramural  Research,  NIH. 


Senior  Associate  for  Medical  Affairs. 

Division  of  State  and  Community  Systems  Development. 

Director,  Center  for  Substance  Abuse  T reatment. 

Senior  Advisor. 

Senior  Advisor  to  the  Administrator. 

Director,  Center  for  Substance  Abuse  Prevention. 

Associate  Administrator  for  Policy,  Planning  and  Budget. 

Deputy  Director,  Center  for  Substance  Abuse  Treatment. 

Executive  Officer. 

Director  of  Special  Initiatives. 

Director,  Center  for  Mental  Health  Services. 

Deputy  Director,  Center  for  Substance  Abuse  Prevention. 

Deputy  Director,  Center  for  Mental  Health  Services. 

Senior  Associate  for  Behavioral  Health  &  Interagency  Coordination. 
Associate  Administrator  for  Communications. 
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Dated:  October  1,  2008. 

Antonia  T.  Harris, 

Deputy  Assistant  Secretary  for  Human 
Resources, Department  of  Health  and  Human 
Services. 

[FR  Doc.  E8-r23796  Filed  10-9-08;  8:45  am) 
BILLING  CODE  5150-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  *■ 

Disease,  Disability,  and  injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Occupational  Safety 
and  Health  Training  Projects  Grants, 
Request  for  Applications  (RFA)  06- 
484;  Occupational  Safety  and  Health 
Educational  Research  Centers,  RFA 
06-485 

In  accordance  with  section  10(a)(2)  of 
the  Federal  AdvisoryCommittee  Act 
(Pub.  L.  92-463),  the  Centers  for 
DiseaseControl  and  Prevention  (CDC) 
announces  the  aforementioned  meeting: 

Times  and  Dates:8:30  a.m.-5  p.m., 
December  11,  2008  (Closed). 8:30  a.m.-5 
p.m.,  December  12,  2008  (Closed). 

Place:  Harbour  View  Inn,  2  Vendue 
Range,  Charleston,  South  Carolina 
29401,  Telephone  (843)  853-8439. 

Status:  The  meeting  will  be  closed  to 
the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  (6),  Title  5  U.S.C.,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  “Occupational  Safety  and 
Health  Training  Projects  Grants,  RFA 
06—484;  Occupational  Safety  and  Health 
Educational  Research  Centers,  RFA  06- 
485.” 

There  will  be  a  site  visit  at  the 
University  of  California,  Los  Angeles 
(UCLA),  on  November  11-13,  2008;  to 
advise  and  make  recommendations  to 
the  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP: 
Occupational  Safety  and  Health 
Training  Projects  Grants,  RFA  06—484; 
Occupational  Safety  and  Health 
Educational  Research  Centers,  RFA  06- 
485. 

Times,  Dates,  and  Place  of  site  visit: 

Times  and  Dates:7  a.m.-9  p.m., 
November  11,  2008.8  a.m.-6:30  p.m., 
November  12,  2008.8  a.m.-5  p.m., 
November  13,  2008. 

Place:  UCLA  Guest  House,  330 
Charles  E.  Young  Drive  East,  Los 
Angeles,  California  90095. 


Contact  Person  for  More  Information: 
Dr.  M.  Chris  Langub,  Ph.D.,  Scientific 
Review  Administrator,  1600  Clifton 
Road  NE.,  Mailstop  E74,  Atlanta,  GA 
30333,  telephone  (404)  498-2543. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  October  1,  2008. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  E8-23809  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-262,  CMS- 
10142,  CMS-10175  and  CMS-R-218] 

Agency  Information  Coliection 
Activities:  Proposed  Coliection; 
Comment  Request 

Agency:  Centers  for  Medicare  & 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  CY  2010  Plan 
Benefit  Package  (PBP)  and  Formulary 
Submission  for  Medicare  Advantage 
(MA)  Plans  and  Prescription  Drug  Plans 
(PDP)  Use:  Under  the  Medicare 
Modernization  Act  (MM A),  Medicare 
Advantage  (MA)  and  Prescription  Drug 


Plan  (PDP)  organizations  are  required  to 
submit  plan  benefit  packages  for  all 
Medicare  beneficiaries  residing  in  their 
service  area.  The  plan  benefit  package 
submission  consists  of  the  formulary 
file.  Plan  Benefit  Package  (PBP) 
software,  and  supporting  documentation 
as  necessary.  MA  and  PDP  organizations 
will  generate  a  formulary  to  illustrate 
their  list  of  drugs,  including  information 
on  prior  authorization,  step  therapy, 
tiering,  and  quantity  limits. 

Additionally,  the  PBP  software  will  be 
used  to  describe  their  organization’s 
plan  benefit  packages,  including 
information  on  premiums,  cost  sharing, 
authorization  rules,  and  supplemental 
benefits.  CMS  uses  the  formulary  and 
PBP  data  to  review  and  approve  the 
plan  benefit  packages  proposed  by  each 
MA  and  PDP  organization. 

CMS  requires  that  MA  and  PDP 
organizations  submit  a  completed 
formulary  and  PBP  as  part  of  the  annual 
bidding  process.  During  this  process, 
organizations  prepare  their  proposed 
plan  benefit  packages  for  the  upcoming 
contract  year  and  submit  them  to  CMS 
for  review  and  approval.  Based  on 
operational  changes  and  policy 
clarifications  to  the  Medicare  program 
and  continued  input  and  feedback  by 
the  industry,  CMS  has  made  the 
necessary  changes  to  the  plan  benefit 
package  submission.  Form  Number: 
CMS-R-262  (OMB#  0938-0763); 
Frequency:  Yearly;  Affected  Public: 
Business  or  other  for-profits  b.  Not-for- 
profit  institutions;  Number  of 
Respondents:  475;  Total  Annual 
Responses:  4987.5;  Total  Annual  Hours: 
12112.5. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  CY  2010  Bid 
Pricing  Tool  (BPT)  for  Medicare 
Advantage  (MA)  Plans  and  Prescription 
Drug  Plans  (PDP).  Use:  Under  the 
Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act  of 
2003  (MMA),  and  implementing 
regulations  at  42  CFR,  Medicare 
Advantage  organizations  (MAO)  and 
Prescription  Drug  Plans  (PDP)  are 
required  to  submit  an  actuarial  pricing 
“bid”  for  each  plan  offered  to  Medicare 
beneficiaries  for  approval  by  CMS. 
MAOs  and  PDPs  use  the  Bid  Pricing 
Tool  (BPT)  software  to  develop  their 
actuarial  pricing  bid.  The  information 
provided  in  the  BPT  is  the  basis  for  the 
plan’s  enrollee  premiums  and  CMS 
payments  for  each  contract  year.  The 
tool  collects  data  such  as  medical 
expense  development  (from  claims  data 
and/or  manual  rating),  administrative 
expenses,  profit  levels,  and  projected 
plan  enrollment  information.  By  statute. 
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completed  BPTs  are  due  to  CMS  by  the 
first  Monday  of  June  each  year.  CMS 
reviews  and  analyzes  the  information 
provided  on  the  Bid  Pricing  Tool. 
Ultimately,  CMS  decides  whether  to 
approve  the  plan  pricing  (i.e.,  payment 
and  premium)  proposed  by  each 
organization.  Form  Number:  CMS- 
10142  (OMB#  0938-0944);  Frequency: 
Yearly:  Affected  Public:  Business  or 
other  for-profits  b.  Not-for-profit 
institutions:  Number  of  Respondents: 
550:  Total  Annual  Responses:  6050; 
Total  Annual  Hours:  42,350. 

3.  Type  of  Information  Collection 
Request:  Reinstatement  without  change 
of  a  previously  approved  collection; 

Title  of  Information  Collection: 
Certification  Statement  for  Electronic 
File  Interchange  Organizations  (EFIOs) 
Use:  Health  care  providers  can  currently 
obtain  a  National  Provider  Identifier 
(NPI)  via  a  paper  application  or  over  the 
Internet  through  the  National  Plan  and 
Provider  Enumeration  System  (NPPES). 
These  applications  must  he  submitted 
individually,  on  a  per-provider  basis. 
The  Electronic  File  Interchange  (EFI) 
process  allows  provider-designated 
electronic  file  interchange  organizations 
(EFIOs)  to  capture  multiple  providers’ 
NPI  application  information  on  a  single 
electronic  file  for  submission  to  NPPES. 
This  process  is  also  referred  to  as  “hulk 
enumeration.”  To  ensure  that  the  EFIO 
has  the  authority  to  act  on  behalf  of  each 
provider  and  complies  with  other 
Federal  requirements,  an  authorized 
official  of  the  EFIO  must  sign  a 
certification  statement  and  mail  it  to  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS).  Form  Number:  CMS- 
10175  (OMB#  0938-0984);  Frequency: 
Once;  Affected  Public:  Private  Sector — 
Business  or  other  for-profits;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  300;  Total  Annual  Hours: 
300. 

4.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  contained  in 
45  CFR  Part  162;  HIPAA  Standards  for 
Electronic  Transactions.  Use:  We  are 
revising  the  currently  approved 
information  collection  request  to 
include  the  information  collection 
requirements  contained  in  CMS-0009-P 
(73  FR  49742).  In  the  aforementioned 
regulation,  we  update  the  adopted 
standards  for  electronic  transactions  and 


propose  the  adoption  of  a  new  standard 
transaction  for  Medicaid  subrogation  for 
retail  pharmacy  claims.  The  use  of  these 
updated  and  additional  standards 
would  improve  the  Medicare  and 
Medicaid  programs  and  other  Federal 
health  programs  as  well  as  private 
health  programs,  and  the  effectiveness 
and  efficiency  of  the  health  care 
industry  in  general,  hy  simplifying  the 
administration  of  the  system  and 
fostering  and  increase  in  EDI  for 
exchanging  healthcare  information. 
Increased  advances  in  technology  and 
improvements  in  healthcare  business 
processes  have  fostered  development  of 
updated  EDI  standards  to  facilitate 
efficient  and  effective  flow  of 
administrative  operations.  Adopting  an 
updated  version  of  the  standards  and  a 
new  standard  for  Medicaid  subrogation 
would  greatly  improve  EDI 
standardization  for  healthcare 
transactions.  Form  Number:  CMS-R- 
2r8  (OMB#  0938-0866);  Frequency: 
Once;  Affected  Public:  Private  Sector — 
Business  or  other  for-profits  and  Not- 
for-profit  institutions:  Number  of 
Respondents:  696,026;  Total  Annual 
Responses:  696,026;  Total  Annual 
Hours:  6,960,260. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS’  Web  site 
at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E-  . 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

In  commenting  on  the  proposed 
information  collections  please  reference 
the  document  identifier  or  OMB  control 
number.  To  be  assured  consideration, 
comments  and  recommendations  must 
be  submitted  in  one  of  the  following 
ways  hy  December  9,  2008: 

1.  Electronically.  You  may  submit 
your  comments  electronically  to  http:// 
www.regulations.gov.  Follow  the 
instructions  for  “Comment  or 
Submission”  or  “More  Search  Options” 
to  find  the  information  collection 
document(s)  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address:  CMS,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development, 
Attention:  Document  Identifier/OMB 


Control  Number _ ,  Room  C4-26- 

05,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  October  2,  2008. 

Michelle  Short!, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E8-24093  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Annual  Report  /  ACF  204  (State 
MOE) — 1  collection. 

OMB  No.:  0970-0248. 

Description:  The  Administration  for 
Children  and  Families  (ACF)  is 
requesting  a  three-year  extension  of  the 
ACF-204  (Annual  MOE  Report).  The 
report  is  used  to  collect  descriptive 
program  characteristics  information  on 
the  programs  operated  by  States  and 
Territories  in  association  with  their 
Temporary  Assistance  for  Needy 
Families  (TANF)  programs.  All  State 
and  Territory  expenditures  claimed 
toward  States  and  Territories  MOE 
requirements  must  be  appropriate,  i.e., 
meet  all  applicable  MOE  requirements. 
The  Annual  MOE  Report  provides  the 
ability  to  learn  about  and  to  monitor  the 
nature  of  State  and  Territory 
expenditures  used  to  meet  States  and 
Territories  MOE  requirements,  and  it  is 
an  important  source  of  information 
about  the  different  ways  that  States  and 
Territories  are  using  their  resources  to 
help  families  attain  and  maintain  self- 
sufficiency.  In  addition,  the  report  is 
used  to  obtain  State  and  Territory 
program  characteristics  for  ACFs  annual 
report  to  Congress,  and  the  report  serves 
as  a  useful  resource  to  use  in 
Congressional  hearings  about  how 
TANF  programs  are  evolving,  in 
assessing  State  the  Territory  MOE 
expenditures,  and  in  assessing  the  need 
for  legislative  changes. 

Respondents:  The  50  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 
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Annual  Burden  Estimates 


Instrument 

I  I 

No.  of 

respondents 

No.  of  re¬ 
sponses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

ACF-204  . 

54 

1 

1  128 

1  6,912 

Estimated  Total  Annual  Burden  Hours  . 

6,912 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address; 
infocollection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  7,  2008. 

Janean  Chambers, 

Reports  Clearance  Officer. 

[FR  Doc.  E8-24187  Filed  10-9-08;  8:45  am] 
BILLING  CODE  41B4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  ACF-IV-E-1  Foster  Care  and 
Adoption  Assistance  Financial 
Reporting  Form. 

OMB  No.:  0970-0205. 

Description:  State  agencies  administer 
the  Foster  Care  and  Adoption 
Assistance  Programs  under  Title  IV-E  of 


the  Social  Security  Act.  The 
Administration  for  Children  and 
Families  provides  Federal  funding  at  the 
rate  of  50  percent  for  most  of  the 
administrative  costs  and  at  other  rates 
for  other  specific  categories  of  costs  as 
detailed  in  Federal  statute  and 
regulations.  This  form  is  submitted 
quarterly  by  each  State  to  estimate  the 
funding  needs  for  the  upcoming  fiscal 
quarter  and  to  report  expenditures  for 
the  fiscal  quarter  just  ended.  This  form 
is  also  used  to  provide  annual  budget 
projections  from  each  State.  The 
information  collected  in  this  report  is 
used  by  this  agency  to  calculate 
quarterly  Federal  grant  awards  and  to 
enable  this  agency  to  submit  budget 
requests  to  Congress  through  the 
Department  and  to  enable  oversight  of 
the  financial  management  of  the 
programs. 

Respondents:  State  agencies 
(including  the  District  of  Columbia  and 
Puerto  Rico)  administering  the  Foster 
Care  and  Adoption  Assistance  programs 
under  Title  IV-E  of  the  Social  Security 
Act. 


Annual  Burden  Estimates 


Instrument 

1 

No.  of 

respondents  1 

No.  of  re¬ 
sponses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Form  ACF-IV-E-1  . 

52 

4 

i 

I - 

3,536 

Estimated  Total  Annual  Burden 
Hours:  3,536. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 


infocollection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techriiques  or 


other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  7,  2008. 

Janean  Chambers, 

Reports  Clearance  Officer. 

[FR  Doc.  E8-24188  Filed  10-9-08;  8:45  am] 
BILLING  CODE  41 84-01 -P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-2008-N-0038] 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  3,  2008,  from  8  a.m. 
to  5  p.m. 

Location:  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  Advisory 
Committee  Conference  Room,  rm.  1066, 
5630  Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Janie  Kim,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 

5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  Rm.  1093), 

Rockville,  MD  20857,  301-827-7001, 
fax:  301-827-6776,  e-mail: 
Janie.kim@fda.hhs.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code 
3014512530.  Please  call  the  Information, 
Line  for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact,  a  previously  announced 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  22-268, 
artemether  20  milligrams  (mg)/ 
lumefantrine  120  mg,  sponsored  by 
Novartis  Pharmaceuticals  Corp.,  for  the 
proposed  indication  of  treatment  of 
acute,  uncomplicated  malaria  infection 
due  to  Plasmodium  falciparum  or  mixed 
infections  including  P.  falciparum. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 


material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets /ac/ acmenu.htm,  click  on  the 
year  2008  and  scroll  down  to  the 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  November  18,  2008. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
11:30  a.m.  and  12:30  p.m.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before 
November  7,  2008.  Time  allotted  for 
each  presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  November  10,  2008. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Janie  Kim  at 
least  7  days  in  advance  of  the  meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
h  ttp  -.//www.fda  .gov /oc/ advisory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Fe’deral  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated;  October  3,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-24197  Filed  10-9-08;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-2008-N-0038] 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice.  ' 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  10,  2008,  from  8  a.m. 
to  5  p.m. 

Location:  Hilton  Washington  DC/ 
Silver  Spring,  Maryland  Ballroom,  8727 
Colesvill&Rd.,  Silver  Spring,  MD.  The 
hotel  phone  number  is  301-589-5200. 

Contact  Person:  Elaine  Ferguson, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery  5630  Fishers  Lane, 
rm.l093),  Rockville,  MD  20857,  301- 
827-7001,  FAX:  301-827-6776,  e-mail; 
eIaine.ferguson@fda.hhs.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301^43-0572  in  the 
Washington,  DC  area),  code 
3014512533.  Please  call  the  Information 
Line  for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact  a  previously  announced 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  22-349, 
IMAGIFY  (perflubutane  polymer 
microspheres)  injectable  suspension, 
Acusphere  Inc.,  proposed  for  use  as  an 
ultrasound  imaging  agent  indicated  for 
patients  with  stable  chest  pain  being 
evaluated  for  inducible  ischemia  for  the 
detection  of  coronary  artery  disease 
based  on  assessment  of  myocardial 
perfusion  and  wall  motion. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 


/ 
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If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets /ac/ acmenu.htm,  click  on  the 
year  2008  and  scroll  down  to  ttie 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  December  3,  2008. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  1 
p.m.  and  2  p.m.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation  on 
or  before  November  21,  2008.  Time 
allotted  for  each  presentation  may  be 
limited.  If  the  number  of  registrants 
requesting  to  speak  is  greater  than  can 
be  reasonably  accommodated  during  the 
scheduled  open  public  hearing  session, 
FDA  may  conduct  a  lottery  to  determine 
the  speakers  for  the  scheduled  open 
public  hearing  session.  The  contact 
person  will  notify  interested  persons 
regarding  their  request  to  speak  by 
November  25,  2008. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Elaine 
Ferguson  at  least  7  days  in  advance  of 
the  meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
http :/ /  WWW  .fda.gov/ oc/ ad  visory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  October  8,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-24199  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-2008-N-0038] 

General  and  Plastic  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  General  and 
Plastic  Surgery  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  18,  2008,  from  8:30 
a.m.  to  5  p.m.,  and  November  19,  2008, 
from  8  a.m.  to  12:30  p.m. 

Location:  Marriott  Gaithersburg 
Washingtonian  Center,  Salons  C  and  D, 
9751  Washingtonian  Blvd., 

Gaithersburg,  MD. 

Contact  Person:  Lisa  M.  Lim,  Center 
for  Devices  and  Radiological  Health 
(HFZ—410),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  240-276-3555,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
3014512519.  Please  call  the  Information 
Line  for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact  a  previously  announced 
advisory  cdmmittee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 

Agenda:  On  November  18,  2008,  the 
committee  will  receive  an  update  on 
safety  information  collected  on  dermal 
fillers  in  the  commercial  setting,  discuss 
current  premarket  and  postmarket 
approved  study  designs,  and  make 
recommendations  on  general  issues 


concerning  the  Study  of  various  dermal 
fillers.  In  addition,  the  committee  will 
discuss  the  design  of  clinical  trials  for 
future  premarket  submissions  seeking 
approval  of  dermal  fillers  for  new 
intended  uses. 

On  November  19,  2008,  the  committee 
will  discuss  and  make 
recommendations  on  general  issues 
related  to  the  clinical  trials  of  cosmetic 
devices.  Specifically,  the  committee  will 
make  recommendations  on  how  to 
quantify  the  effects  of  devices  with 
various  types  of  energy  sources,  such  as 
light-based  products,  light-based 
combination  devices,  ultrasound 
devices  (including  focused  ultrasound 
devices),  massagers  combined  with 
other  energy  modalities,  cryogenic 
energy  devices,  radiofrequency  ablation 
devices,  and  microwave  systems,  on 
dermatologic  conditions. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets /ac/ acmenu.htm,  click  on  the 
year  2008-and  scroll  down  to  the 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  November  10,  2008. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  9 
a.m.  and  10  a.m.,  and  between  1:15  p.m. 
and  2:15  p.m.  on  November  18,  2008, 
and  between  approximately  8:15  a.m. 
and  9:15  a.m.  on  November  19,  2008. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before  October 
31,  2008.  Time  allotted  for  each 
presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  November  3,  2008. 
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Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams,  Conference  Management 
Staff,  at  240-276-8932  at  least  7  days  in 
advance  of  the  meeting. 

FDA  is  committed  to  the  orderly 
copduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
http://www.fda.gov/oc/advisory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Dated:  October  3,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-24163  Filed  10-9-08;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Operation  of  a  Facility  to 
Study  Influenza  Viruses,  Vaccines,  aftd 
Antimicrobials. 

Date:  October  22,  2008. 

Time:  2:30  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6700B 
Rockledge  Drive,  Bethesda,  MD  20817 
(Telephone  Conference  Call). 

Contact  Person:  Thames  E.  Pickett,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 


National  Institutes  of  Health/NIAID,  6700B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-2550, 
pickettte@niaid.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  October  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-24211  Filed  10-9-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Review  of  an  Unsolicited 
POl  Application, 

Date:  November  12,  2008, 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6700B 
Rockledge  Drive,  Bethesda,  MD 
20817(Telephone  Conference  Call). 

Contact  Person:  Quirijn  Vos,  PhD, 

Scientific  Review  Officer,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
National  Institutes  of  Health/NIAID,  6700B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892,  301-451-2666,  qvos@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS). 


Dated:  October  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  E8-24212  Filed  10-9-08;  8:45  am) 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  Review  of  R21s,  ROls. 

Date:  November  18,  2008. 

Time:  1:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  1  Democracy  Plaza,  6701 
Democracy  Blvd,  Room  #666,  Bethesda,  MD 
(Telephone  Conference  Call). 

Contact  Person:  Rebecca  VVagenaar  Miller, 
PhD,  Scientific  Review  Officer,  Scientific 
Review  Branch,  National  Inst  of  Dental  & 
Craniofacial  Research,  National  In.stitutes  of 
Health,  6701  Democracy,  Rm  666,  Bethesda, 
MD  20892,  301-594-0652, 
rwagenaa@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  October  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-24213  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4140-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  And  Kidney  Diseases 
Special  Emphasis  Panel,  Molecular 
Mechanisms  of  Intrahepatic  Cholestasis. 

Date:  November  6,  2008. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Paul  A.  Rushing,  PhD, 
Scientific  Review  Officer,  Review  Branch, 
DEA,  NIDDK,  National  Institutes  of  Health, 
Room  747,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892-5452,  (301)  594-8895, 
rushingp@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Endoscopy  Imaging 
Study  (R03). 

Date:  November  14,  2008. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  D.  G.  Patel,  PhD,  Scientific 
Review  Officer,  Review  Branch,  DEA, 

NIDDK,  National  Institutes  of  Health,  Room 
756,  6707  Democracy  Boulevard,  Bethesda, 
MD  20892-5452, -(301)  594-7682, 
pateld^niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Predictive  Value  of 
B  Type  Natriuretic  Peptide. 

.  Date:  November  20,  2008. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 


Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Robert  Wellner,  PhD, 
Scientific  Review  Officer,  Review  Branch, 
DEA,  NIDDK,  National  Institutes  of  Health, 
Room  757,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892-5452,  rwl75w@nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Digestive  Diseases 
Research  Core  Centers. 

Date:  November  24,  2008. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Maria  E.  Davila-Bloom, 

PhD,  Scientific  Review  Officer,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  758,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-5452,  (301) 
594-7637,  davila- 
bloomm@extra .  nid  dk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Diabetes, 
Endocrinology  and  Metabolic  Diseases 
Training  and  Mentored  Awards. 

Date:  December  3,  2008. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Robert  Wellner,  PhD, 
Scientific  Review  Officer,  Review  Branch, 
DEA,  NIDDK,  National  Institutes  of  Health, 
Room  757,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892-5452,  rwl75w@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 

Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS). 

Dated:  October  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  E8-24217  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Notice  of  Adjustment  of  Disaster  Grant 
Amounts 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  of  an 
increase  of  the  maximum  amount  for  • 
Small  Project  Grants  to  State  and  local 
governments  and  private  nonprofit 
facilities  for  disasters  declared  on  or 
after  October  1,  2008. 


DATES:  Effective  Date:  October  1,  2008, 
and  applies  to  major  disasters  declared 
on  or  after  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Walke,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3834. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (the  Stafford 
Act),  42  U.S.C.  5121-5207,  prescribes 
that  FEMA  must  annually  adjust  the 
maximum  grant  amount  made  under 
section  422,  Small  Project  Grants, 
Simplified  Procedure,  relating  to  the 
Public  Assistance  program,  to  reflect 
changes  in  the  Consumer  Price  Index  for 
All  Urban  Consumers  published  by  the 
Department  of  Labor. 

FEMA  gives  notice  of  an  increase  of 
the  maximum  amount  of  any  Small 
Project  Grant  made  to  the  State,  local 
government,  or  to  the  owner  or  operator 
of  an  eligible  private  nonprofit  facility, 
under  section  422  of  the  Stafford  Act,  to 
$64,200  for  all  disasters  declared  on  or 
after  October  1,  2008. 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  5.4  percent 
for  the  12-month  period  ended  in 
August  2008.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  16,  2008. 

Catalog  of  Federal  Domestic  Assistance  No. 
97.036,  Public  Assistance  Grants. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24062  Filed  10-9-08;  8:45  am] 
BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Notice  of  Adjustment  of  Countywide 
Per  Capita  Impact  Indicator 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
countywide  per  capita  impact  indicator 
under  the  Public  Assistance  program  for 
disasters  declared  on  or  after  October  1, 
2008,  will  be  increased. 

DATES:  Effective  Date:  October  1,  2008, 
and  applies  to  major  disasters  declared 
on  or  after  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Walke,  Disaster  Assistance 
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Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3834. 
SUPPLEMENTARY  INFORMATION:  Response 
and  Recovery  Directorate  Policy  No. 
9122.1  provides  that  FEMA  will  adjust 
the  countywide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  annual  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

FEMA  gives  notice  of  an  increase  in 
the  countywide  per  capita  impact 
indicator  to  $3.28  for  all  disasters 
declared  on  or  after  October  1,  2008. 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  5.4  percent 
for  the  12-month  period  ended  in 
August  2008.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  16,  2008. 

Catalog  of  Federal  Domestic  Assistance  No. 
97.036,  Public  Assistance  Grants. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24064  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Notice  of  Adjustment  of  Statewide  Per 
Capita  Impact  Indicator 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
statewide  per  capita  impact  indicator 
under  the  Public  Assistance  program  for 
disasters  declared  on  or  after  October  1, 
2008,  will  be  increased. 

DATES:  Effective  Date:  October  1,  2008, 
and  applies  to  major  disasters  declared 
on  or  after  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Walke,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3834. 
SUPPLEMENTARY  INFORMATION:  44  CFR 
206.48  provides  that  FEMA  will  adjust 
the  statewide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor.  !  i  '  "  .  ,  ( 


FEMA  gives  notice  that  the  statewide 
per  capita  impact  indicator  will  be 
increased  to  $1.31  for  all  disasters 
declared  on  or  after  October  1,  2008. 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  5.4  percent 
for  the  12-month  period  ended  in  - 
August  2008.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  16,  2008. 

Catalog  of  Federal  Domestic  Assistance  No. 
97.036,  Public  Assistance  Grants. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24066  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 797-DR] 

Alabama;. Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1 79 7-DR),  dated  September  26, 
2008,  and  related  determinations. 

DATES:  Effective  Date:  September  26, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  26,  2008,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama 
resulting  from  severe  storms  and  flooding 
associated  with  Hurricane  Ike  during  the 
period  of  September  12-14,  2008,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207  (the 
Stafford  Act).  Therefore,  I  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds.  • 


available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas,  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  that  you  deem  appropriate.  Direct 
Federal  assistance  is  authorized.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  Federal  funds  provided  under 
the  Stafford  Act  for  Public  Assistance  also 
will  be  limited  to  75  percent  of  the  total 
eligible  costs,  except  for  any  particular 
projects  that  are  eligible  for  a  higher  Federal 
cost-sharing  percentage  under  the  FEMA 
Public  Assistance  Pilot  Program  instituted 
pursuant  to  6  U.S.C.  777.  If  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  is  later  requested  and  warranted.  Federal 
funding  under  that  program  also  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  W.  Michael  Moore, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

The  following  areas  of  the  State  of 
Alabama  have  been  designated  as 
adversely  affected  by  this  declared 
major  disaster: 

Baldwin  and  Mobile  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of  Alabama 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24076  Filed  ia-9:;08;  8:45  am] 
BILLING  CODE  9111-23-P  .i 


60304 


Federal  Register / VoL  73,  No.  198 /Friday,  October  10,  2008 /Notices 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 795-DR] 

Indiana;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  (FEMA-1 792-DR), 
dated  September  23,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  October  3,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  23,  2008. 

Clark,  Crawford,  Dearborn,  Jackson,  Knox, 
Lawrence,  Martin,  Pike,  Spencer,  and 
Switzerland  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24071  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 792-DR] 

Louisiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-1792-DR),  dated  September  13, 
2008,  and  related  determinations. 

DATES:  Effective  Date:  September  13, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  13,  2008,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows; 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana 
resulting  from  Hurricane  Ike  beginning  on 
September  11,  2008,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207  (the 
Stafford  Act).  Therefore,  I  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A),  including  direct  Federal 
assistance,  under  the  Public  Assistance 
program  in  the  designated  areas;  Hazard 
Mitigation  throughout  the  State;  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  that  you  deem  appropriate  subject  to 
completion  of  Preliminary  Damage 
Assessments  (PDAs),  unless  you  determine 
that  the  incident  is  of  such  unusual  severity 
and  magnitude  that  PDAs  are  not  required  to 
determine  the  need  for  supplemental  Federal 
assistance  pursuant  to  44  CFR  206.33(d). 

Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Other  Needs 
Assistance  will  be  limited  to  75  percent  of 
the  total  eligible  costs. 


Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 

Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  Department  of  Homeland 
Security,  under  Executive  Order  12148, 
as  amended,  Michael  J.  Hall,  of  FEMA 
is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster; 

Acadia,  Beauregard,  Calcasieu,  Cameron, 
Iberia,  Jefferson  Davis,  Sabine,  St.  Mary, 
Vermilion,  and  Vernon  Parishes  for 
Individual  Assistance. 

Acadia,  Beauregard,  Calcasieu,  Cameron, 
Iberia,  Jefferson  Davis,  Sabine,  St.  Mary, 
Vermilion,  and  Vernon  Parishes  for  debris 
removal  (Category  A),  including  direct 
Federal  assistance,  under  the  Public 
Assistance  program. 

All  parishes  within  the  State  of  Louisiana 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,FederaI  Emergency 
Management  Agency. 

[FR  Doc.  E8-24073  Filed  10-9-08;  8:45  am) 
BILLING  CODE  9111-23-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency ' 

[FEMA-1791-DR] 

Texas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1791-DR),  dated  September  13,  2008, 
and  related  determinations. 

DATES:  Effective  Date:  September  1 3 , 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  13,  2008,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas  resulting 
from  Hurricane  Ike  beginning  on  September 
7,  2008,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207  (the 
Stafford  Act).  Therefore,  I  declare  that  such 
a  major  disaster  exists,  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A),  including  direct  Federal 
assistance,  under  the  Public  Assistance 
program  in  the  designated  areas;  Hazard 
Mitigation  throughout  the  State;  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  that  you  deem  appropriate  subject  to 
completion  of  Preliminary  Damage 
Assessments  (PDAs),  unless  you  determine 
that  the  incident  is  of  such  unusual  severity 
and  magnitude  that  PDAs  are  not  required  to 
determine  the  need  for  supplemental  Federal 
assistance  pursuant  to  44  CFR  206.33(d). 

Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Other  Needs 
Assistance  will  be  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  decimation  to  the  extent 
allowable  under  the  Stafford  Act. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 

Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  Department  of  Homeland 
Security,  under  Executive  Order  12148, 
as  amended,  Sandy  Coachman  of  FEMA 
is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Angelina,  Austin,  Brazoria,  Chambers, 
Cherokee,  Fort  Bend,  Galveston,  Grimes, 
Hardin,  Harris,  Houston,  Jasper,  Jefferson, 
Liberty,  Madison,  Matagorda,  Montgomery, 
Nacogdoches,  Newton,  Orange,  Polk,  Sabine, 
San  Augustine,  San  Jacinto,  Trinity,  Tyler, 
Walker,  Waller,  and  Washington  Counties  for 
Individual  Assistance. 

Angelina,  Austin,  Brazoria,  Chambers, 
Cherokee,  Fort  Bend,  Galveston,  Grimes, 
Hardin,  Harris,  Houston,  Jasper,  Jefferson, 
Liberty,  Madison,  Matagorda,  Montgomery, 
Nacogdoches,  Newton,  Orange,  Polk,  Sabine, 
San  Augustine,  San  Jacinto,  Trinity,  Tyler, 
Walker,  Waller,  and  Washington  Counties  for 
debris  removal  (Category  A),  including  direct 
Federal  assistance,  under  the  Public 
Assistance. 

All  counties  within  the  State  of  Texas  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
Counseling:  97.033,  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individual  and 
Household  Housing;  97.049,  Individual  and 
Household  Disaster  Housing  Operations; 
97.050  Individual  and  Household  Program — 
Other  Needs,  97.036,  Public  Assistance 
Grants;  97.039,  Hazard  Mitigation  Grant 
Program.) 

R.  David  Paulison, 

Adminislrator,Federal  Emergency 
Management  Agency. 

(FR  Doc.  E8-24074  Filed  10-9-08;  8:45  am) 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-3293-EM] 

Florida;  Amendment  No.  2  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Florida  (FEMA-3293-EM), 
dated  September  7,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  September  19, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Jeffery  L.  Bryant,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 

This  action  terminates  my 
appointment  of  Thomas  P.  Davies  as 
Federal  Coordinating  Officer  for  this 
emergency. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036; 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24084  Filed  10-9-08;  8:45  am) 
BILLING  CODE  9111-23-P 


60306 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-3288-EM] 

Florida;  Amendment  No.  2  to  Notice  of 
an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
Stale  of  Florida  (FEMA-3288-EM), 
dated  August  21,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  September  19, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Jeffery  L.  Bryant,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 

This  action  terminates  my 
appointment  of  Thomas  P.  Davies  as 
Federal  Coordinating  Officer  for  this 
emergency. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  E8-24099  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-3294-EM] 

Texas;  Amendment  No.  3  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Texas  (FEMA-3294-EM),  dated 
September  10,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  September  26, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  26,  2008. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24087  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 796-DR] 

Alaska;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alaska  (FEMA- 
1 796-DR),  dated  September  26,  2008, 
and  related  determinations. 

DATES:  Effective  Date:  September  26, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  26,  2008,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alaska  resulting 
from  severe  storms,  flooding,  landslides,  and 
mudslides  during  the  period  of  July  27  to 
August  6,  2008,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5207  (the  Stafford  Act). 
Therefore,  I  declare  that  such  a  major  disaster 
exists  in  the  State  of  Alaska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  that  you  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  Federal  funds  provided  under 
the  Stafford  Act  for  Public  Assistance  also 
will  be  limited  to  75  percent  of  tbe  total 
eligible  costs,  except  for  any  particular 
projects  that  are  eligible  for  a  higher  Federal 
cost-sharing  percentage  under  the  FEMA 
Public  Assistance  Pilot  Program  instituted 
pursuant  to  6  U.S.C.  777.  If  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  is  later  requested  and  warranted.  Federal 
funding  under  that  program  also  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Douglas  G.  Mayne, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

The  following  areas  of  the  State  of 
Alaska  have  been  designated  as 
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adversely  affected  by  this  declared 
major  disaster: 

Denali  Borough,  Fairbanks  North  Star 
Borough,  North  Slope  Borough,  and  the 
Yukon-Koyukuk  Regional  Educational 
Attendance  Area  for  Public  Assistance. 

All  boroughs  and  Regional  Educational 
Attendance  Areas  within  the  State  of  Alaska 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

{The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Pauiison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24092  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY  ^ 

Federal  Emergency  Management 
Agency 

[FEMA-1 798-DR] 

Puerto  Rico;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  o*"  a  major 
disaster  for  the  Commonwealth  of 
Puerto  Rico  (FEMA-1 798-DR),  dated 
October  1,  2008,  and  related 
determinations. 

OATES:  Effective  Date:  October  1,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  1,  2008,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5207  (the  Stafford  Act),  as 
follows; 


I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of  Puerto 
Rico  resulting  from  severe  storms  and 
flooding  beginning  on  September  21,  2008, 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  . 
Act,  42  U.S.C.  5121-5207  (the  Stafford  Act). 
Therefore,  I  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Puerto  Rico. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  Commonwealth, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  that  you  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation  and  Other  Needs 
Assistance  will  be  limited  to  75  percent  of 
the  total  eligible  costs.  If  Public  Assistance  is 
later  requested  and  warranted.  Federal  funds 
provided  under^that  program  also  will  be 
limited  to  75  percent  of  the  total  eligible 
costs,  except  for  any  particular  projects  that 
are  eligible  for  a  higher  Federal  cost-sharing 
percentage  under  the  P’EMA  Public 
Assistance  Pilot  Program  instituted  pursuant 
■to  6  U.S.C.  777. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Justo  Hernandez,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

The  following  areas  of  the 
Commonwealth  of  Puerto  Rico  have 
been  designated  as  adversely  affected  by 
this  declared  major  disaster: 

The  municipalities  of  Guayama,  Humacao, 
Maunabo,  Patillas,  Ponce,  Salinas,  Santa 
Isabel,  and  Yabucoa. 

All  municipalities  within  the 
Commonwealth  of  Puerto  Rico  are  eligible  to 
apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic’ 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 


Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Pauiison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24101  Filed  10-9-08;  8:45  am) 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 785-DR] 

Florida;  Amendment  No.  1 1  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Florida  (FEMA-1 785-DR), 
dated  August  24,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  September  19, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Jeffery  L.  Bryant,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

This  action  terminates  my 
appointment  of  Thomas  P.  Davies  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
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and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036; 

Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24081  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 795-DR] 

Indiana;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  (FEMA-1 79 5-DR), 
datedSeptemher  23,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  September  26, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  ofSeptember  23,  2008. 

jefferson,  lennings,  and  Harrison  Gounties 
for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 


(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24078  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 786-DR] 

Louisiana;  Amendment  No.  8  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Louisiana  (FEMA-1 786-DR), 
dated  September  2,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  October  2,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Louisiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  2,  2008. 

Bienville,  Bossier,  Caddo,  Caldwell, 
Claiborne,  Concordia,  De  Soto,  East  Carroll, 
Jackson,  Lincoln,  Madison,  Morehouse, 
Ouachita,  Red  River,  Richland,  Tensas, 

Union,  Webster,  and  West  Carroll  Parishes 
for  Public  Assistance  (already  designated  for 
emergency  protective  measures  [Category  B], 
including  direct  Federal  assistance,  under  the 
Public  Assistance  program). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036; 
Disaster  Grants — Public  Assistance 


(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24085  Filed  10-9-08;  8:45  am] 
BILLING  CODE  91VI-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 794-DR] 

Mississippi;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  (FEMA-1794-DR), 
dated  September  22,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  October  3,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  22,  2008. 

Adams  and  Wilkinson  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036; 
Disaster  Grants — Public  Assistance 
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(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24088  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 794-DR] 

Mississippi;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  (FEMA-1 794-DR), 
dated  September  22,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  September  26, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  22,  2008. 

Hancock  and  Harrison  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

Washington  County  for  Individual 
Assistance  and  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 


(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  .Doc.  E8-24091  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 791 -DR] 

Texas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  (FEMA-1791-DR),  dated 
September  13,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  October  3,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
2,  2008. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans:  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling: 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036; 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters):  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24090  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND  . 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 791 -DR] 

Texas;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  (FEMA-1 791-DR),  dated 
September  13,  2008,  and  related 
determinations. 

DfCTES:  Effective  Date:  September  26, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe-declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  13,  2008. 

Galveston  County  for  Public  Assistance 
[Categories  C-G]  (already  designated  for 
Individual  Assistance  and  debris  removal 
and  emergency  protective  measures 
[Categories  A  and  B],  including  direct 
Federal  assistance,  under  the  Public 
Assistance  program). 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24094  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1791-DR] 

Texas;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  {FEMA-1791-DR),  dated 
September  13,  2008,  and  related 
determinations. 

DATES:  Effective  Date:  October  2,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  13,  2008. 

Chambers  County  for  Public  Assistance 
[Categories  C-G]  (already  designated  for 
Individual  Assistance  and  debris  removal 
and  emergency  protective  measures 
[Categories  A  and  B],  including  direct 
Federal  assistance,  under  the  Public 
Assistance  program). 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036; 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24097  Filed  10-9-08;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Notice  of  Maximum  Amount  of 
Assistance  Under  the  Individuals  and 
Households  Program 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

action:  Notice. 


SUMMARY:  FEMA  gives  notice  of  the 
maximum  amount  for  assistance  under 
the  Individuals  and  Households 
Program  for  emergencies  and  major 
disasters  declared  on  or  afterOctober  1 , 
2008. 

DATES:  Effective  Date:  October  1,  2008, 
and  applies  to  emergencies  and  major 
disasters  declared  on  or  after  October  1, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Berl 
D.  Jones,  Jr.,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  212-1000. 

SUPPLEMENTARY  INFORMATION:  Section 
408  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act 
(the  Stafford  Act),  42  U.S.C.  5174, 
prescribes  that  FEMA  must  annually 
adjust  the  maximum  amounts  for 
assistance  provided  under  the 
Individuals  and  Households  (IHP) 
Program.  FEMA  gives  notice  that  the 
maximum  amount  of  IHP  financial 
assistance  provided  to  an  individual  or 
household  under  section  408  of  the 
Stafford  Act  with  respect  to  any  single 
emergency  or  major  disaster  is  $30,300. 
The  increase  in  award  amount  as  stated 
above  is  for  any  single  emergency  or 
major  disaster  declared  on  or  after 
October  1,  2008.  In  addition,  in 
accordance  with  44  CFR  61.17(c),  this 
adjustment  includes  the  maximum 
amount  of  available  coverage  under  any 
Group  Flood  Insurance  Policy  (GFIP) 
issued  for  those  disasters. 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Gonsumer  Price  Index 
for  All  Urban  Consumers  of  5.4  percent 
for  the  12-month  period  ended  in 
August  2008.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  16,  2008. 

Catalog  of  Federal  Domestic  Assistance  No. 
97.048,  Individuals  and  Households — 
Housing;  97.049  Individuals  and 
Households — Disaster  Housing  Operations; 


97.050,  Individuals  and  Households — Other 
Needs. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-24069  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Intent  To  Request  Renewal  From  0MB 
of  One  Current  Public  Collection  of 
Information:  Aircraft  Operator  Security 

AGENCY:  Transportation  Security 
Administration,  DHS. 

ACTION:  60  Day  Notice. 

SUMMARY:  The  Transportation  Security 
Administration  (TSA)  invites  public 
comment  on  an  existing  information 
collection  requirement  abstracted  below 
that  will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
renewal  in  compliance  with  the 
Paperwork  Reduction  Act.  The 
collection  requires  aircraft  operators  to 
adopt  and  implement  a  TSA-approved 
security  program.  These  programs 
require  aircraft  operators  to  maintain 
and  update  records  to  ensure 
compliance  with  security  provisions 
outlined  in  49  CFR  part  1544. 

DATES:  Send  your  comments  by 
December  9,  2008. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Joanna  Johnson, 
Communications  Branch,  Business 
Management  Office,  Operational  Process 
and  Technology,  TSA-32, 

Transportation  Security  Administration, 
601  South  12th  Street,  Arlington,  VA 
22202-4220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanna  Johnson  at  the  above  address,  or 
by  telephone  (571)  227-3651  or 
facsimile  (571)  227-3588. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  Information  Collection 
Requirement  (ICR)  documentation  is 
available  at  http://www.reginfo.gov. 
Therefore,  in  preparation  for  OMB 
review  and  approval  of  the  following 
information  collection,  TSA  is  soliciting 
comments  to — 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
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the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  using 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Information  Collection  Requirement 

TSA  is  seeking  to  renew  its  OMB 
control  number,  1652-0003,  Aircraft 
Operator  Security.  TSA  has 
implemented  aircraft  operator  security 
standards  at  49  CFR  part  1544  which 
require  each  aircraft  operator  to  which 
this  part  applies  to  adopt  and 
implement  a  security  program.  As  part 
of  these  security  programs,  affected 
aircraft  operators  are  required  to 
maintain  and  update,  as  necessary, 
records  of  compliance  with  the  security 
program  provisions  outlined  in  49  CFR 
part  1544.  This  regulation  also  requires 
affected  aircraft  operators  to  make  their 
security  programs  and  associated 
records  available  for  inspection  by  TSA 
to  ensure  transportation  security  and 
regulatory  compliance.  Under  this 
regulation,  aircraft  operators  must 
ensure  that  flight  crew  members  and 
employees  with  unescorted  access 
authority  or  who  perform  screening 
functions  (1)  submit  to  a  criminal 
history  records  check  (GHRC);  (2) 
conduct  the  CHRC;  and  (3)  require  the 
individual  to  provide  identifying 
information,  including  fingerprints.  The 
collection  requirements  associated  with 
aircraft  operator  security  programs 
remain  critical  in  the  aftermath  of  the 
terrorist  attacks  of  September  11,  2001. 
The  current  estimated  annual  reporting 
burden  for  approximately  66  respondent 
air  carriers  is  34,320  hours. 

Issued  in  Arlington,  Virginia,  on  October  7, 
2008. 

Kurt  Guyer, 

Acting  Program  Manager,  Business 
Improvements  and  Communications, Office  of 
Information  Technology. 

[FR  Doc.  E8-24170  Filed  10-9-08;  8:45  am] 
BILLING  CODE  911(M)5-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[CIS  No.  2457-08;  DHS  Docket  No.  USCIS- 
2008-0036] 

RIN  1615-ZA74 

Revision  of  Effective  Date  for  Direct 
Mail  Program  for  Submitting  Form  N- 
400,  Application  for  Naturalization; 
Withdrawal  of  Notice 

AGENCY:  U.S.  Citizenship  and 
Immigration  Services,  DHS. 

ACTION:  Withdrawal  of  Notice. 

SUMMARY:  On  September  12,  2008,  U.S. 
Citizenship  and  Immigration  Services 
(USCIS)  published  a  notice  in  the 
Federal  Register  revising  the  Direct 
Mail  Program  for  the  filing  of  Form  N- 
400,  Application  for  Naturalization.  The 
Notice  announced  that  in  certain 
instances  Form  N-400  would  be  filed  at 
a  USCIS  lockbox  facility  rather  than  at 
the  USCIS  Service  Center.  The  Notice 
was  to  take  effect  on  October  14,  2008. 
USCIS  has  decided  to  delay 
implementation  while  technical  issues 
are  resolved.  Accordingly,  the  Notice 
published  on  September  12,  2008,  at  73 
FR  53034  is  withdrawn.  Applicants 
should  continue  to  file  their  Form  N- 
400  according  to  the  instructions  on  the 
form. 

DATES:  The  Notice  published  on 
September  12,  2008,  at  73  FR  53034  is 
withdrawn  as  of  October  10,  2008. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Kathleen  Stanley,  Chief,  Lockbox 
Operations  Division,  Office  of  the  Chief 
Financial  Officer,  U.S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security,  20  Massachusetts 
Avenue,  NW.,  4th  Floor,  Washington, 

DC  20529,  Telephone  (202)  272-1969. 

Background 

On  September  12,  2008,  USCIS 
published  a  Notice  in  the  Federal 
Register  at  73  FR  53034  that  announced 
revisions  to  its  Direct  Mail  Program  so 
that  certain  filings  of  Form  N-400, 
Application  for  Naturalization,  would 
be  filed  at  a  designated  lockbox  facility 
instead  of  a  USCIS  Service  Center. 

USCIS  is  delaying  the  implementation 
of  this  revision  to  the  Direct  Mail 
Program  while  technical  issues  are 
resolved.  Until  further  notice, 
applicants  should  submit  their  Form  N- 
400  according  to  the  instructions  on  the 
form.  The  current  filing  instructions  can 
also  be  viewed  on  the  USCIS  Web  site 
at  http://www.uscis.gov. 

When  the  technical  issues  are 
resolved,  USCIS  will  publish  a  new 


Notice  in  the  Federal  Register  to  advistf 
the  public  on  the  revisions  to  the  filing 
instructions. 

The  Federal  Register  Notice  also 
announced  that  if  you  are  the  spouse  of 
an  active  member  of  the  Armed  Forces, 
you  should  fde  your  Form  N-400  at  the 
Nebraska  Service  Center  (NSC),  whether 
you  are  filing  from  within  the  U.S.  or 
abroad.  Although  the  Notice  is 
withdrawn,  active  members  of  the 
Armed  Forces  should  continue  to  file 
their  Form  N-400  at  the  NSC.  This  is 
consistent  with  the  current  instructions 
on  the  Form  N-400. 

You  can  find  general  eligibility 
requirements  for  naturalization  at  our 
Web  site  [http://wvx'w.uscis.gov).  You 
can  also  download  “A  Guide  to 
Naturalization  (Form  M-476),”  which 
provides  information  on  the  benefits 
and  responsibilities  of  citizenship,  an 
overview  of  the  naturalization  process, 
and  eligibility  requirements. 

October  3,  2008. 

Jonathan  R.  Scharfen, 

Acting  Director,  U.S.  Citizenship  and 
Immigration  Services. 

[FR  Doc.  E8-24095  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5186-N-41] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

DATES:  Effective  Date:  October  10,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7262,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
"  Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.G.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized. 
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excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  2,  2008. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
[FR  Doc.  E8-23786  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5218-N-01] 

Notice  of  Funding  Availability  for  the 
Section  202  Demonstration  Pre- 
Development  Grant  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

.ACTION:  Notice  of  funding  availability. 


Overview  Information 

A.  Federal  Agency  Name:  Department 
of  Housing  and  Urban  Development, 
Office  of  Housing. 

B.  Funding  Opportunity  Title:  Section 
202  Demonstration  Pre-Development 
Grant  Program. 

C.  Announcement  Type:  Initial 
announcement. 

D.  Funding  Opportunity  Number:  The 
0MB  approval  number  for  this  NOFA  is 
2502-0267.  The  Federal  Register 
number  is  FR-5218-N-01. 

E.  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number(s):  14.157, 
Section  202  Demonstration  Pre- 
Development  Grant  Program. 

F.  Dates:  The  application  deadline 
date  is:  December  16,  2008.  All 
applications  must  be  received  and 
validated  by  Grants.gov  no  later  than 
11:59:59  pm  Eastern  Time  on  the 
application  deadline  date.  Refer  to  the 
Gieneral  Section  of  the  SuperNOFA 
published  on  March  19,  2008  (72  FR 
14882)  (General  Section),  the  FY2008 
SuperNOFA  published  on  May  12,  2008 
(72  FR  27032)  (SuperNOFA)  and  the 
Notice  of  HUD’s  FY2008  SuperNOFA 
for  HUD’s  Discretionary  Programs; 
Correction  for  Section  202  and  Section 
811  Programs  published  on  June  9,  2008 
(72  FR  32592)  (SuperNOFA 
SUPPLEMENTARY  INFORMATION)  and 
Section  IV  of  this  Program  NOFA  for 
further  information  about  application, 
submission,  and  timely  receipt 
requirements. 

G.  Additional  Ch'erview  Content 
Information:  Applicants  must  be 


registered  to  apply  on  line  at  Grants.gov 
to  submit  an  application.  Private 
nonprofit  organizations  and  nonprofit 
consumer  cooperatives  interested  in 
applying  for  funding  under  this 
program,  in  addition  to  this  Program 
Section,  should  carefully  review  the 
General  Section,  the  SuperNOFA,  and 
the  SuperNOFA  SUPPLEMENTARY 
INFORMATION,  and  the  information 
detailed  in  this  Program  NOFA,  which 
covers  the  registration,  submission, 
timely  receipt,  and  additional 
requirements  for  this  funding 
opportunity.  Applicants  are  advised  to 
start  the  registration  process 
immediately  upon  publication  of  this 
NOFA.  Registration  can  take  several 
weeks  to  complete. 

Full  Text  Of  Announcement 

I.  Funding  Opportunity  Description 

A.  Program  Description.  The  purpose 
of  this  Demonstration  Pre-Development 
Grant  program  is  to  assist  Sponsors  of 
projects  that  receive  Fund  Reservation 
Awards  pursuant  to  the  FY2008 
SuperNOFA  for  the  Section  202 
Supportive  Housing  for  the  Elderly 
program  by  providing  pre-development 
grant  funding  for  architectural  and 
engineering  work,  site  control,  and  other 
planning  related  expenses  that  are 
eligible  for  funding  under  the  Section 
202  Supportive  Housing  for  the  Elderly- 
program.  Subsequent  to  providing  pre¬ 
development  grant  funding  to  the 
selected  applicants,  HUD  will  assess  the 
impact  of  the  availability  of  such 
funding  on  the  ability  of  project 
Sponsors  to  expedite  the  development 
processing  of  projects  from  Section  202 
Fund  Reservation  to  Initial  Closing 
within  18  months. 

HUD  is  aware  of  the  complexities  of 
developing  Section  202  projects  and 
understands  that  a  lack  of  pre¬ 
development  funding  may  be  a 
contributing  factor  in  many  instances 
where  project  Sponsors  are  not  able  to 
move  their  approved  projects  from  Fund 
Reservation  award  to  Initial  Closing 
within  the  required  lO-month  time 
frame.  Funding  under  this  program  is 
not  intended  to  duplicate  Section  202 
Capital  Advance  funding,  but  rather  to 
provide  a  source  of  funding  for  pre¬ 
development  costs  that  would  otherwise 
not  be  reimbursable  until  Initial  Closing 
or  would  be  payable  from  eligible 
funding  resources  secured  outside  of 
Section  202  Capital  Advance  funding. 

B.  Authority.  The  Section  202 
Demonstration  Pre-Development 
program  is  authorized  by  the 
Consolidated  Appropriations  Act,  2008 
(Pub.  L.  110-161;  approved  December 
26,  2007). 


II.  Award  Information 

A.  Funding  Available.  The 
Consolidated  Appropriations  Act,  2008 
(Pub.  L.  110-161;  approved  December 
26,  2007),  authorized  approximately 
$20,000,000  for  pre-development  grants 
to  private  nonprofit  organizations  and 
consumer  cooperatives  in  connection 
with  the  development  of  housing  under 
the  Section  202  Supportive  Housing  for 
the  Elderly  program. 

B.  Funding  Process.  HUD  will  only 
make  offers  to  fully  fund  as  many 
applications  as  possible  from  the  $20 
million  allocated  for  Sponsors  that 
receive  Section  202  Fund  Reservations 
pursuant  to  the  FY2008  SuperNOFA. 
Applicants  selected  for  funding  under 
the  FY2008  Section  202  Supportive 
Housing  for  the  Elderly  NOFA  are  not 
guaranteed  funding  under  this 
demonstration  program. 

C.  Maximum  Grant  Award.  The 
maximum  grant  amount  per  single 
application  is  $400,000.  However,  no 
more  than  $800,000  may  be  awarded  to 
a  single  entity  or  its  affiliated 
organizations.  The  amount  of  funding 
requested  must  be  within  the  maximum 
grant  award  amounts  or  the  application 
will  not  receive  funding  consideration. 

D.  Beduction  of  Requested  Grant 
Amount.  HUD  may  make  an  award  in  an 
amount  less  than  requested,  if: 

1.  HUD  determines  that  any  of  the 
proposed  pre-development  activities  are 
ineligible  for  funding  under  the  Section 
202  Supportive  Housing  for  the  Elderly 
program; 

2.  HUD  determines  that  an  eligible 
applicant  has  not  been  able  to  provide 
sufficient  evidence  to  support  the 
proposed  cost  of  an  eligible  pre¬ 
development  item  or  activity; 

3.  HUD  determines  that  a  reduced 
grant  would  prevent  duplicative  federal 
funding;  or 

4.  HUD  determines  that  proposed 
costs  for  pre-development  activities  are 
not  based  on  comparable  costs  for 
eligible  items  and  activities  in  the 
applicant’s  community.  HUD  field  office 
staff  will  review  proposed  costs  in 
accordance  with  customary  and 
reasonable  costs  for  such  items  within 
the  geographical  jurisdiction  of  the 
respective  Multifamily  Hub  and/or 
Multifamily  Program  Center  Office.  If 
requested  by  HUD,  eligible  applicants 
must  provide  supportable  evidence  of 
comparable  costs  for  proposed 
activities. 

E.  Term  of  Funded  Activities.  The 
grant  term  is  18  months  from  the  date 
of  the  Section  202  Supportive  Housing 
for  the  Elderly  Agreement  Letter  to  . 
Initial  Closing.  Funds  not  expended  by 
the  end  of  the  grant  term  are  subject  to 
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recapture  and/or  repayment  if  expended 
on  ineligible  activities.  Failure  to 
complete  the  development  processing  of 
the  Section  202  project  by  the  end  of  the 
grant  term  may  result  in  grant 
termination,  grant  reduction,  or  other 
action  deemed  appropriate  by  HUD. 

HUD  may  use  past  performance  in 
making  future  funding  decisions. 

III.  Eligibility  Information 

A.  Eligible  Applicants 

1.  All  private  nonprofit  organizations 
and  nonprofit  consumer  cooperatives 
that  submitted  an  application  for 
funding  consideration  under  the 
FY2008  SuperNOFA  for  the  Section  202 
Supportive  Housing  for  the  Elderly 
program  are  eligible  to  apply  for  funding 
under  this  Demonstration  Pre- 
Development  Grant  program.  (Please 
refer  to  the  Section  202  Program  NOFA 
published  with  the  FY2008  SuperNOFA 
and  the  FY2008  SuperNOFA 
SUPPLEMENTARY  INFORMATION  for  a 
discussion  on  the  eligibility  criteria  for 
the  Section  202  program.)  However, 
funding  awards  under  this  Section  202 
Demonstration  Pre-Development  Grant 
program  will  be  restricted  to  those 
applicants  that  are  selected  for  Fund 
Reservation  Awards  under  the  FY2008 
SuperNOFA  for  the  Section  202 
Supportive  Housing  for  the  Elderly 
program.  Funding  under  this  Program 
will  not  be  fair  shared  to  each  HUD 
office. 

2.  Ineligible  applicants.  Ineligible 
applicants  include: 

a.  Applicants  that  failed  to  submit  a 
request  for  Fund  Reservation  under 
FY2008  Section  202  Program  NOFA. 

b.  Applications  from  migible 
applicants  that  do  not  receive  a  Fund 
Reservation  Award  under  the  FY2008 
SuperNOFA  for  the  Section  202 
program. 

c.  Applications  from  applicants  that 
are  ineligible  under  the  Section  202 
program  including  public  bodies  and 
instrumentalities  of  public  bodies. 

d.  Applicants  submitting  proposals 
involving  mixed-financing  for 
additional  units. 

B.  Cost  Sharing  or  Matching 

No  match  required. 

C.  Other 

1.  Requirements  and  Procedures.  To 
receive  and  administer  funding  under 
this  demonstration  program,  applicants 
must  fully  satisfy  the  eligibility 
requirements  for  participation  in  the 
Section  202  Supportive  Housing  for  the 
Elderly  program  as  well  as  comply  with 
the  following: 

a.  Statutory  and  Regulatory 
Requirements.  You  must  comply  with 


all  statutory,  regulatory,  threshold,  and 
public  policy  requirements  listed  in  the 
General  Section. 

b.  Allowable  Use  of  Funds.  Pre¬ 
development  grant  funds  may  be  used  to 
cover  the  cost  of  pre-development 
activities  relating  to  the  development  of 
supportive  housing  for  the  elderly  under 
the  Section  202  program  as  described  in 
Section  IV.E.l.  (“Eligible  Activities”). 
However,  before  a  grantee  can  enter  into 
a  contract  for  professional  services,  the 
entity  must  receive  approval  under  the 
form  HUD-2530  clearance  process. 

Such  entities  include,  but  are  not 
limited  to,  housing  consultants 
(including  those  instances  where 
eligible  sponsors  proposed  to  provide 
such  services),  general  contractors,  and 
management  agents. 

c.  Organizational  Costs.  Eligible 
organizational  expenses  and/or  costs  are 
limited  to  those  incurred  in  connection 
with  the  organization  of  an  owner 
entity,  pursuant  to  the  requirements  of 
the  Section  202  Supportive  Housing  for 
the  Elderly  program. 

d.  Site  Control.  Applicants  are 
required  to  provide  evidence  of  site 
control,  consistent  with  the 
requirements  of  the  Section  202 
program,  as  a  condition  to  being  funded 
under  the  FY2008  Section  202  NOFA. 
Applicants  who  receive  funding  awards 
under  this  NOFA  may  utilize  this 
funding  to  extend  site  control  in 
accordance  with  the  site  control 
requirements  under  the  Section  20? 
Supportive  Housing  for  the  Elderly 
program.  For  further  discussion,  see  the 
Section  202  Program  NOFA  published 
as  part  of  the  FY2008  SuperNOFA  and 
the  FY2008  SuperNOFA  SUPPLEMENTARY 
INFORMATION: 

e.  Phase  I  and  Phase  11  Environmental 
Site  Assessments^ESA).  The 
requirements  for  Phase  I  and  II  ESAs  are 
the  same  as  those  that  apply  to  the 
Section  202  Supportive  Housing  for  the 
Elderly  program  and  are  contained  in 
the  Section  202  Program  NOFA 
published  as  part  of  the  FY2008 
SuperNOFA  and  the  FY2008 
SuperNOFA  SUPPLEMENTARY 
INFORMATION. 

f.  False  Statements.  See  the  General 
Section  of  the  FY2008  SuperNOFA. 

g.  Delinquent  Federal  Debts.  In 
addition  to  the  requirements  in  the 
General  Section  of  the  FY2008 
SuperNOFA,  applicants  at  the  time  of 
award  that  have  federal  debt  or  are  in 
default  of  an  agreement  with  the 
Internal  Revenue  Service  (IRS)  will  not 
be  funded.  Applicants  selected  for 
funding  have  an  obligation  to  report  to 
HUD  changes  in  status  of  a  current  IRS 
agreement  covering  federal  debt. 


2.  Program  Related  Threshold 
Requirements.  In  addition  to  the 
threshold  requirements  in  the  General 
Section  of  the  FY2008  SuperNOFA, 
applicants  must  adhere  to  all  program- 
specific  threshold  requirements,  as 
detailed  in  this  NOFA.  HUD  will 
consider  an  application  non-responsive 
to  this  NOFA  and  will  not  accept  it  for 
processing  if  the  applicant: 

a.  Is  determined  to  be  ineligible 
(Please  refer  to  Section  III.A  of  this 
NOFA  for  a  more  detailed  discussion  on 
ineligible  applicants); 

b.  Requested  more  than  the  maximum 
grant  amount; 

c.  Is  granted  a  waiver  to  submit  a 
paper  application,  but  fails  to  submit 
the  required  original  and  four  copies;  or 

d.  Failed  to  submit  the  threshold 
requirements  as  identified  by  the 
asterisk  (*)  in  Section  IV.B.  of  this 
Program  NOFA  by  the  deadline  date. 

IV.  Application  and  Submission 
Information 

A.  Addresses  to  Request  Application 
Package.  All  information  needed  for  the 
preparation  and  submission  of  this 
application  is  included  in  this  Program 
NOFA  and  the  General  Section  of  the 
FY2008  SuperNOFA  and  the  FY2008 
SuperNOFA  SUPPLEMENTARY 
INFORMATION.  Copies  of  the  General 
Section,  this  Program  NOFA,  and 
needed  forms  are  found  in  the 
instructions  and  application  downloads 
which  are  on  the  Granfs.gov  Web  site  at 
www.Grants.gnv.  If  you  have  difficulty 
accessing  the  information,  you  may  call 
the  Grants.gov  Support  Desk  toll  free  at 
800-518-GRANTS  or  e-mail  your 
questions  to  Support@Grants.gov.  The 
Support  Desk  staff  will  assist  you  in 
accessing  the  information. 

Your  application  must  be  transmitted 
electronically  using  www.Grants.gov/ 
applicant/ apply _f or _grants.jsp  unlesfe 
you  request  and  receive  a  waiver  of  the 
requirement  for  electronic  application 
submittal.  See  the  General  Section,  the 
Introduction  to  the  FY2008  SuperNOFA 
and  the  FY2008  SuperNOFA 
SUPPLEMENTARY  INFORMATION  for  further 
information  and  instructions  pertaining 
to  electronic  application  submission 
and  waiver  request  requirements. 

For  applicants  receiving  a  waiver  to 
submit  a  paper  application,  an  original 
and  4  copies  of  the  completed 
application  package  must  be  received  by 
the  appropriate  local  HUD  office  on  or 
before  December  9,  2008.  See  http:// 
WWW. hud.gov/ offi  ces/adm/gran  ts/ 
fundsavail.cfm  (select  “Important 
Information  Related  to  the  SuperNOFA” 
and  then  select  “Field  Offices”)  for  a 
complete  listing  of  the  Multifamily  Hub 
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Offices  and  Multifamily  Program 
Centers. 

B.  Content  and  Form  of  Application 
Submission. 

You  should  ensure  that  your 
application  is  complete  before 
transmitting  it  to  the  following  Weh  site: 
http  .-//uTvw.gran  ts.gov/a  p  plicants/ 
apply_for_grants.jsp.  In  cases  where  a 
waiver  of  electronic  submission 
requirement  is  granted,  an  original  and 
four  copies  must  be  submitted  to  the 
appropriate  HUD  office.  In  addition,  all 
applicable  documents  must  have  an 
original  signature.  Upon  receipt  of  the 
application  by  HUD  staff,  HUD  will 
screen  all  applications  to  determine  if 
there  are  any  curable  deficiencies.  See 
Section  V.B.2.  of  this  Program  NOFA  for 
further  discussion. 

Applicants  may  submit  more  than  one 
application  to  a  single  field  office. 
However,  no  more  than  one  application 
may  be  submitted  per  project.  Each 
application  must  propose  a  separate 
project,  and  the  proposed  development 
must  be  located  within  the  jurisdiction 
of  the  appropriate  field  office.  To  be 
eligible  for  review,  all  applications  must 
contain  the  required  exhibits  that 
include  form  SF-424,  form  HUD-2880, 
and  the  narrative  discussions.  Forms 
needed  for  the  application  may  be 
obtained  from  http://www.grants.gov/ 
applicants/apply _for_grants.jsp. 
Threshold  items  are  identified  by  an 
asterisk  (*).  Failure  to  include  threshold 
items  in  your  initial  application 
submission  will  render  your  application 
non-responsive  and  it  will  notlae 
considered  for  funding  by  HUD. 
Applications  must  contain  the  required 
exhibits  as  listed  below; 

1.  Cover  Letter.  A  brief  narrative 
detailing  the  project’s  name,  HUD 
project  number,  and  the  name(s), 
address(es),  contact  person  name(s)  and 
telephone  number(s)  of  the  Sponsor(s). 
The  letter  must  also  detail  the  total  grant 
amount  being  requested  under  this 
Program  NOFA. 

2.  Standard  Form  424 — Application 
for  Federal  Assistance.  Applicants  must 
enter  their  legal  name  in  box  8. a.  of  the 

.  SF-424  as  it  appears  in  the  Central 
Contractor  Register  (CCR).  See  the 
General  Section  of  the  FY2008 
SuperNOFA  regarding  CCR  registration. 

3.  *  Narrative  Demonstrating  Need  for 
Pre-development  Funding.  This  exhibit 
requires  applicants  to  submit  form 
HUD-2880,  Applicant/Recipient 
Disclosure/Update  Report  (“HUD 
Applicant  Recipient  Disclosure  Report” 
on  Grants.gov).  A  disclosure  of 
assistance  from  other  government 
sources  received  in  connection  with  the 
project  is  required.  Applicants  must  also 


submit  a  brief  narrative  describing  the 
financial  circumstances  that  resulted  in 
your  need  to  apply  for  funding 
assistance  with  pre-development 
activities  and  how  the  lack  of  such 
assistance  has  impacted  the 
organization’s  previous  or  current 
development  efforts. 

4.  *  Proposed  Pre-development 
Activities  and  Budget.  This  exhibit 
requires  applicants  to  submit  a 
spreadsheet  that  specifically  identifies 
the  proposed  activity(ies)  and  their 
anticipated  cost.  The  recommended 
format  is  as  follows: 

Column  1 — Clearly  identify  each 
eligible  pre-development  activity  being 
proposed  by  the  applicant. 

Column  2 — Identify  the  anticipated 
cost  for  each  activity. 

The  spreadsheet  must  identify  the 
total  pre-development  funding 
assistance  being  proposed  in  the 
application. 

5.  *  Project  Development  Schedule. 
This  exhibit  should  include  a  detailed 
development  schedule  which  identifies 
the  pre-development  activities  being 
proposed,  their  projected  start  and 
completion  dates,  the  projected 
completion  date  for  all  pre-development 
planning  activities,  and  a  brief  narrative 
describing  the  applicant’s  plan  for 
monitoring  this  schedule  of  activities 
and  addressing  delays  should  they 
occur.  All  projected  development 
schedules  must  clearly  demonstrate  the 
applicant’s  ability  to  move  its  approved 
FY2008  Section  202  elderly  housing 
project  from  Fund  Reservation  to  Initial 
Closing  within  18  months  of  grant 
approval  and  must  provide  a  statement 
addressing  how  access  to  pre¬ 
development  funding  will  assist  the 
applicant  in  moving  its  FY2008  Section 
202  elderly  housing  project  to  Initial 
Closing  within  18  months  of  Fund 
Reservation  approval.  The  completion 
of  the  Logic  Model  (form  HUD-96010) 
will  assist  you  in  responding  to  this 
exhibit. 

6.  Program  Outcome  Logic  Model 
(HUD-96010).  The  Logic  Model  is 
representative  of  this  Section  202 
Demonstration  Pre-Development  Grant 
program  proposal  and  it  serves  as  the 
“executive  summary”  for  this  grant 
request.  Applicants  must  ensure  that 
their  Logic  Model  accurately  represents 
the  purpose  of  the  funding  request  and 
the  expected  impact  on  the 
development  process. 

7.  Third  Party  Documentation 
Facsimile  Transmittal  (“Facsimile 
Transmittal  Form”  on  Grants.gov) 
(HUD-9601 1 ).  This  form  must  be  used 
as  part  of  the  electronic  application  to 
transmit  third  party  documents  and 
other  information  as  described  in  the 


General  Section  of  the  SuperNOFA  (if 
applicable). 

8.  Acknowledgment  of  Application 
Receipt  (HUD-2993).  This  is  not 
required  for  applications  submitted 
electronically. 

9.  Client  Comments  and  Suggestions 
(HUD-2994).  This  is  optional. 

If  changes  have  been  made  to  any  of 
the  forms  that  were  submitted  under  the 
FY2008  Section  202  NOFA,  HUD 
requires  that  the  updated  form(s)  be 
resubmitted  under  this  Demonstration 
Pre-Development  Grant  NOFA. 

10.  SF-424  Supplement,  Survey  for 
Ensuring  Equal  Opportunity  for 
Applicants  (“Faith  Based  EEO  Survey 
(SF-424  SUPP)”  on  Grants.gov). 

11.  SF-LLL,  Disclosure  of  Lobbying 
Activities,  if  applicable. 

C.  Submission  Dates  and  Times.  Your 
application  must  be  received  and 
validated  electronically  by  Grants.gov 
no  later  than  11:59:59  p.m.  eastern  time 
by  the  application  deadline  date,  unless 
a  waiver  of  the  electronic  delivery 
process  has  been  approved  by  HUD. 
Please  refer  to  the  General  Section  of  the 
FY2008  SuperNOFA  and  Section  IV.F. 
below  for  instructions  on  applying  for  a 
waiver.  If  a  waiver  is  granted,  HUD  must 
receive  an  original  and  four  copies  of 
your  application  on  December  9,  2008. 
The  notification  approving  your  waiver 
request  will  provide  submission 
instructions.  Paper  applications  must  be 
received  by  the  deadline  date. 

D.  Intergovernmental  Review.  This 
funding  opportunity  is  subject  to 
Executive  Order  (EO)  12372, 
“Intergovernmental  Review  of  Federal 
Programs.”  You  must  contact  your 
State’s  Single  Point  of  Contact  (SPOC)  to 
find  out  about  and  comply  with  the 
state’s  process  under  EO  12372.  The 
names  and  addresses  of  the  SPOCs  are 
listed  in  the  Office  of  Management  and 
Budget’s  home  page  at  http:// 

WWW. whitehouse.gov/omb/grants/ 
spoc.html.  If  required  by  the  state,  the 
submission  to  the  state  needs  to  occur 
no  later  than  the  application  deadline 
date.  HUD  recommends  that  you 
provide  the  state  with  sufficient  time  to 
review  the  application.  Therefore,  it  is 
important  that  you  consult  with  the 
SPOC  for  State  review  timeframes  and 
take  that  into  account  when  submitting 
the  application. 

E.  Funding  Restrictions 

1.  Eligible  Activities.  Section  202 
Demonstration  Pre-Development  Grant 
program  funds  must  be  used  exclusively 
to  facilitate  planning,  design,  and  pre¬ 
development  activities  for  projects 
funded  under  the  FY2008  SuperNOFA 
for  the  Section  202  Supportive  Housing 
for  the  Elderly  program.  Such  activities 
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include  architectural  and  engineering 
work,  site  control  planning,  and  other 
planning  activities  related  to  the 
development  of  a  multifamily  housing 
project  funded  under  the  FY2008 
Section  202  Supportive  Housing  for  the 
Elderly  program.  Grantees  may  not  use 
funds  for  land  acquisition,  leasing,  new 
construction,  or  property  rehabilitation, 
alteration,  demolition,  or  disposition. 

a.  All  expenses  related  to  eligible 
activities  must  be  limited  to  those  actual 
costs  that  are  incurred  prior  to  initial 
closing  and  be  otherwise  eligible 
activities  under  the  Section  202 
program.  Activities  that  are  eligible  for 
funding  include  the  following: 

(1)  Appraisals.  The  applicant’s  cost 
for  obtaining  an  appraisal  to  establish 
the  fair  market  value  of  the  proposed 
site  completed  by  a  qualified  and 
licensed  appraiser. 

(2)  Architect  Services.  The  design  fees 
charged  by  licensed  architectural/ 
engineering  firms  for  architectural 
services  regarding  the  applicant’s 
project. 

(3)  Engineering  Services.  Actual  cost 
of  boundary  survey,  topographic  survey, 
soil  borings  and  tests. 

(4)  Environmental  Site  Assessment. 
Actual  cost  incurred  for  the 
environmental  site  assessment,  i.e., 
Phase  I  and  Phase  II. 

(5)  Consultant  Services.  Up  to  20 
percent  of  the  total  amount  of  the 
contract  between  the  applicant  and  its 
consultant  for  services  related  to  the 
development  and  submission  of  an 
approvable  Section  202  Fund 
Reservation  Application. 

(6)  Cost  Analysis.  The  cost  of  the 
contract  between  the  applicant  and  a 
professional  with  experience  in  cost 
estimation,  for  an  independent  cost 
estimate  needed  to  determine  the 
viability  of  a  proposed  project  as 
required  for  firm  commitment 
processing  under  the  Section  202 
program. 

(7)  Legal  Fees.  The  cost  for  legal 
services  and  title  binder  fees. 

(8)  Site  Control.  The  applicant’s  cost 
for  extending  the  time  for  site  control  of 
the  original  site,  including  option  costs 
necessary  to  extend  the  option 
agreement  for  up  to  18  months,  to  the 
closing  target  date.  The  proceeds  of  this 
grant  may  not  be  used  for  site 
acquisition. 

(9)  Market  Studies.  The  applicant’s 
cost  for  a  study  completed  by  a 
qualified,  independent,  third  party, 
market  research  firm  for  purposes  of 
examining  the  need  for  and  verifying 
the  marketability  of  the  proposed 
project. 

(10)  Organizational  Expenses.  The 
actual  cost  related  to  the  creation  of  an 


owner  entity  for  the  proposed  project 
pursuant  to  Section  202  program 
regulations. 

(11)  Impact  Fees.  One-time  fees  local 
governments  charge  Sponsor/Owners  to 
offset  the  impact  such  housing  will  have 
on  the  community.  (Typical  impact  fees 
are  traffic,  solid  waste,  sewer,  water, 
electric,  gas,  police  protection,  and  fire 
protection). 

(12)  Relocation  Expenses.  If  the 
project  involves  displacement  of  site 
occupants  who  are  eligible  for 
relocation  assistance,  indicate  the  total 
estimated  cost. 

(13)  Building  Permits  and  Variance 
Fees.  The  cost  of  obtaining  building 
permits  and  variances. 

2.  Ineligible  Activities.  No  proposed 
activity  that  is  deemed  to  be  ineligible 
will  be  funded  from  the  Demonstration 
Pre-Development  Grant  funds. 

a.  Section  202  Demonstration  Pre- 
Development  Grant  program  funds  may 
not  be  used  for  the  following: 

(1)  To  acquire  sites  or  other  real 
property,  to  fund  organizational 
overhead  and/or  operating  expenses,  for 
staff  salaries,  or  to  fund  any  planning 
activity  that  is  otherwise  ineligible  for 
assistance  under  the  Section  202 
Supportive  Housing  for  the  Elderly 
program. 

(2)  To  meet  Minimum  Capital 
Investment  (MCI)  requirements  for  the 
Section  202  program. 

(3)  To  meet  Performance/Payment 
Bonds  (dual  obligee). 

(4)  To  pay  taxes  and  interest. 

(5)  To  pay  bond  premium,  builder’s 
risk,  liability  insurance,  fidelity  bond 
insurance,  performance  bond  insurance, 
cash  bond,  and  insurance  premiums. 

b.  In  the  event  that  funding  awarded 
under  this  program  is  utilized  for 
activities  or  purposes  that  have  not  been 
approved  by  HUD,  the  Department  will 
seek  repayment  or  any  other  available 
remedies. 

3.  Applicants  submitting  proposals 
involving  mixed-financing  for 
additional  units  are  not  eligible  to  be 
considered  for  pre-development  funding 
under  this  NOFA. 

F.  Other  Submission  Requirements 

Application  Submission  and  Receipt 
Procedures.  This  section  provides  the 
application  submission  and  receipt 
instructions  for  HUD  program 
applications.  Refer  to  the  General 
Section  for  specific  procedures  for 
additional  information  on  application 
submission  requirements. 

1.  Electronic  Delivery.  Demonstration 
Pre-Development  Grant  applicants  must 
submit  their  applications  electronically 
through  http://www.grants.gov/ 
applicants/apply_for_grants.jsp,  unless 


a  waiver  is  granted.  Please  be  advised 
that  Grants.gov  will  not  accept 
Microsoft  Vista  or  Microsoft  2007 
operating  systems.  Applicants  must  use 
Microsoft  Windows  XP  versions  2003 
and  below,  or  your  application  will  not 
be  accepted. 

a.  The  http://www.grants.gov/ 
applicants/apply_for_grants.jsp  Web 
site  offers  a  simple,  unified  application 
process.  Submission  requires  an 
authenticated  signature  and  registration 
at  Grants.gov.  There  are  five  steps  to 
complete  the  registration  process  and 
information  is  available  at  the 
wwvv.grants.gov  Web  site.  Applicants 
should  carefully  read  HDD’s  Federal 
Register  Notice  on  Early  Registration 
published  on  March  10,  2008  (73  FR 
12751),  and  start  the  Grants.gov 
registration  process  immediately  upon 
publication  of  this  NOFA.  The 
registration  process  can  take  several 
weeks  to  complete. 

b.  In  addition,  applicants  should 
carefully  read  the  General  Section,  the 
Introduction  to  the  FY2008  SuperNOFA 
and  the  FY2008  SuperNOFA 
SUPPLEMENTARY  INFORMATION. 

These  notices  alert  applicants  to  a 
recent  change  in  the  registration  process 
with  the  Central  Contractor  Registry 
(CCR).  As  of  August  1,  2006,  CCR 
registrants  will  not  be  able  to  enter  or 
modify  their  name  and  address 
information,  because  it  will  be  pre¬ 
populated  using  Dun  and  Bradstreet 
(D&B)  Data  Universal  Numbering 
System  (DUNS)  record  data.  During  a 
new  registration  or  when  updating  a 
record,  CCR  registrants  will  have  a 
choice  to  accept  or  reject  the 
information  provided  from  D&B.  If  the 
CCR  registrant  agrees  with  the  D&B 
supplied  information,  the  D&B  data  will 
be  accepted  into  the  CCR  registrant 
record.  If  the  CCR  registrant  disagrees 
with  the  D&B  supplied  information,  the 
registrant  will  need  to  go  to  the  D&B 
Web  site,  http://fedgov.dnb.com/ 
webform,  to  modify  the  information 
contained  in  the  D&B  record  before 
proceeding  with  its  CCR  registration. 
See  further  details  in  the  above 
referenced  FR  Notice. 

2.  Instructions  on  how  to  submit  an 
electronic  application  to  HUD  via 
grants.gov/Apply  are  contained  in 
section  IV. F.  of  the  General  Section. 
Also,  Grants.gov  has  a  full  set  of 
instructions  on  how  to  apply  for  funds 
on  its  Web  site  at  http:// 
www.gran ts.gov/applican  ts/ 
apply_for_grants.jsp.  In  addition,  HUD 
has  published  a  Desktop  User  Guide  for 
Submitting  Electronic  Grant 
Applications  which  is  available  on 
HDD’s  Web  site  at  http://www.hud.gov/ 
utilities/intercept.cfm?/offices/adm/ 
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grants/ deskuserguide.pdf.  The  guide 
contains  screen  shots  and  detailed 
instructions.  Applicants  are  encouraged 
to  read  all  sources  of  instructions 
carefully. 

3.  Waiver  of  Electronic  Submission 
Requirement.  HUD  will  only  accept 
electronic  applications  submitted 

th rough  h ftp :// xnwi'.gran  ts.gov/ 
applicants/ apply _f or _grants.jsp  unless 
the  applicant  has  received  a  waiver. 
Applicants  that  are  unable  to  submit 
their  application  electronically  must 
seek  a  waiver  of  the  electronic  grant 
submission  requirement.  Waiver 
requests  must  be  submitted  no  later  than 
15  days  before  the  application  deadline 
date.  Waiver  requests  must  be  submitted 
by  mail  or  by  fax.  For  this  Program 
NOFA,  e-mail  requests  will  not  be 
considered.  Waiver  requests  submitted 
by  mail  or  fax  should  be  submitted  on 
the  applicant’s  letterhead  and  signed  by 
an  official  with  the  legal  authority  to 
request  a  waiver  from  the  Department. 
The  request  must  be  addressed  to  the 
Assistant  Secretary  for  Housing  at  the 
following  address:  Brian  D. 

Montgomery,  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  9100,  Washington, 

DC  20410-8000.  Waiver  requests 
submitted  by  fax  must  be  sent  to  (202) 
708-3104.  If  a  waiver  is  granted,  you 
must  submit  the  required  number  of 
copies  of  your  application  to  the 
Director  of  the  appropriate  local  HUD 
office,  and  the  application  must  be 
received  no  later  than  that  HUD  office’s 
close  of  business  on  the  application 
deadline  date.  The  waiver  approval 
notification  will  identify  the  appropriate 
HUD  office  where  the  application 
should  be  submitted  and  the  required 
number  of  copies  that  must  be 
submitted. 

4.  Proof  of  Timely  Submission. 
Applicants  must  submit  their 
applications  to  http://www.grants.gov/ 
applicants/apply_for_grants.jsp  in  time 
for  receipt  and  validation  at  Grants.gov 
by  11:59:59  p.m.  Eastern  time  on  the 
application  deadline  date.  Validation 
can  take  24-48  hours  so  applicants 
should  submit  with  ample  time  for  the 
process  to  be  completed.  Applicants  are 
also  advised  to  submit  72  hours  in 
advance  of  the  deadline  so  that  they 
have  sufficient  time  to  correct  any 
deficiencies  that  would  prevent  the 
acceptance  of  your  application  by 
Grants.gov.  (Refer  to  the  General  Section 
for  specific  procedures  regarding  proof 
of  timely  submission  of  applications.) 

5.  Address  for  Submitting 
Applications.  Applications  must  be 
submitted  electronically  through  the 


http :/ /  WWW. gran  ts.gov/ applican  ts/ 
apply _for_grants.jsp,  unless  the 
applicant  receives  a  waiver  from  the 
electronic  application  submission 
requirement.  See  section  IV  of  the 
General  Section,  “Application 
Submission  and  Receipt  Procedures,’’ 
for  information  on  applying  online. 

The  applications  submitted 
electronically  via  http:// 
www.grants.gov/applicants/ 
apply _f or _grants.jsp  will  be 
electronically  downloaded  and 
forwarded  to  the  appropriate  local  HUD 
office. 

V.  Application  Review  Information 

A.  Criteria 

HUD  Headquarters  will  select 
applications  for  the  Section  202 
Demonstration  Pre-Development  Grant 
based. on  the  HUD  Multifamily  Program 
Center’s  rating  of  the  respective  FY2008 
Section  202  applications.  HUD  will 
award  funding  under  the  following 
process  until  all  available  funding  has 
been  exhausted. 

B.  Review  and  Selection  Process 

1.  HUD’s  application  review  process 
will  include,  but  is  not  limited  to,  an 
eligibility  review  of  each  pre¬ 
development  planning  activity  being 
proposed  by  the  applicant,  the 
reasonableness  of  the  proposed  cost  for 
each  activity,  the  reasonableness  of  the 
applicant’s  proposed  budget,  and  the 
ability  of  project  Sponsors  to  expedite 
the  development  processing  of  projects 
from  Section  202  Fund  Reservation  to 
Initial  Closing  within  the  18  month 
timeframe.  All  activities  must  be  related 
to  the  development  of  the  Section  202 
housing  project  selected  under  the 
FY2008  Section  202  Supportive 
Housing  for  the  Elderly  program  and  be 
otherwise  eligible  activities  under  the 
Section  202  program. 

2.  Review  for  Curable  Deficiencies.  A 
curable  deficiency  is  a  missing  exhibit 
or  portion  of  an  exhibit  that  will  not 
affect  the  eligibility  of  the  applicant. 

The  exhibits  identified  by  asterisk  (*)  as 
threshold  requirements  must  be  dated 
on  or  before  the  application  deadline 
date.  Refer  to  the  General  Section  of  the 
SuperNOFA  for  additional  information 
regarding  procedures  for  corrections  to 
deficient  applications.  HUD  will  screen 
all  applications  received  by  the 
application  submission  deadline  for 
curable  deficiencies.  The  HUD  Office 
will  notify  you  in  writing  if  your 
application  is  missing  any  of  the 
exhibits  or  portions  of  exhibits,  as  listed 
in  Section  IV.B.  of  this  NOFA.  You  will 
then  be  given  14  calendar  days  from  the 
date  of  the  HUD  written  notification  to 


submit  the  information  required  to  cure 
the  noted  deficiencies. 

3.  Review  for  Threshold 
Requirements.  All  applications  must 
meet  the  threshold  requirements 
identified  in  the  General  Section  of  the 
FY2008  SuperNOFA  and  in  Section 
IV.B.  and  Section  III.C.2.  of  this  Program 
NOFA.  Failure  to  meet  any  threshold 
item  will  render  an  application 
ineligible  for  funding  consideration. 
Please  note  that  Section  III.G.2.  of  the 
General  Section  of  the  FY2008 
SuperNOFA,  and  the  items  identified  by 
an  asterisk  (*)  as  listed  in  Section  IV.B. 
and  in  Section  III.G.2.  of  this  NOFA,  are 
also  threshold  requirements  and  must 
be  dated  on  or  before  the  application 
deadline  date.  Failure  to  satisfy  all 
threshold  requirements  at  the  time  of 
submission  will  render  the  application 
in  question  as  non-responsive  to  this 
NOFA,  and  the  application  will  be 
subject  to  no  further  review.  See  the 
General  Section  of  the  FY2008 
SuperNOFA  for  additional  procedures 
for  corrections  to  deficient  applications. 

4.  Technical  Review.  HUD 
Multifamily  Field  Office  staff  will 
review  applications  that  passed  the 
threshold  review  for  compliance  with 
the  eligibility  criteria  set  forth  in  this 
NOFA.  However,  HUD  will  not  reject 
your  application  based  on  technical 
review  without  notifying  you  of  that 
rejection,  the  reason(s)  for  the  rejection, 
and  providing  you  with  an  opportunity 
to  appeal.  You  will  have  14  calendar 
days  from  the  date  of  HUD’s  written 
notice  to  appeal  a  technical  rejection  to 
the  HUD  office.  The  HUD  office  will 
make  a  determination  on  an  appeal 
before  making  its  selection  of  projects  to 
be  forwarded  to  HUD  Headquarters. 
HUD  Field  Office  staff  will  forward  to 
Headquarters  a  listing  of  eligible 
applications  that  were  received  by  the 
deadline  date,  that  met  all  eligibility 
criteria,  that  proposed  reasonable  costs 
for  eligible  activities,  and  that  included 
all  technical  corrections  by  the 
designated  deadline  date. 

5.  HUD  Headquarters  will  select 
Section  202  Demonstration  Pre- 
Development  Grant  applications  based 
on  HUD  Multifamily  Program  Centers’ 
rating  of  the  respective  FY2008  Section 
202  application,  beginning  with  the 
highest  rated  application  nationwide. 
After  this  selection,  HUD  Headquarters 
will  select  the  next  highest  rated 
application  in  another  Program  Center. 
Only  one  application  will  be  selected 
per  Multifamily  Program  Center. 
However,  if  there  are  no  approvable 
applications  in  other  Multifamily 
Program  Centers,  the  process  will  begin 
again  with  the  selection  of  the  next 
highest  rated  application  nationwide. 
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More  than  one  application  may  be 
selected  per  HUD  Multifamily  Program 
Center  if  there  are  no  other  approvable 
applications. 

This  process  will  continue  into  a 
second  and  subsequent  round(s)  until 
all  approvable  applications  are  selected 
using  the  available  remaining  funds. 
HUD  Headquarters  will  fully  fund  as 
many  applications  as  allocated  funds 
will  allow.  HUD  Headquarters  will 
review  its  selection  results  to  ensure 
that  no  single  entity  (including  affiliated 
entities)  receives  grant  funding  in  excess 
of  $800,000.  Once  an  organization 
receives  its  maximum  amount  of  grant 
funding,  no  other  projects  from  that 
organization  will  be  eligible  for 
selection  from  the  succeeding  rounds. 

If  there  is  a  tie  score  between  two  or 
more  applications,  HUD  will  select  the 
applicant  with  the  highest  score  in 
Rating  Factor  1  of  the  FY2008  Section 
202  application.  If  Rating  Factor  1  is 
scored  identically,  the  score  in  Rating 
Factor  2,  3,  and  4,  of  the  FY2008  Section 
202  application,  will  be  compared  in 
that  order,  until  one  of  the  applications 
receives  a  higher  score.  If  both 
applications  still  score  the  same,  then 
the  application  which  requests  the  least 
funding  will  be  selected. 

6.  Adjustments  to  Funding/Reduction 
of  Requested  Grant  Amount.  See 
Section  II.D.  of  this  Program  NOFA. 

VI.  Award  Administration  Information 

A.  Award  Notices.  Following  the 
congressional  notification  process,  HUD 
will  issue  a  press  release  announcing 
the  selection  of  awards.  Once  such  an 
announcement  has  been  made, 
successful  applicants  will  receive  their 
selection  letters  and  grant  agreement, 
including  an  approved  Logic  Model,  via 
regular  or  overnight  mail.  The  grant 
agreement  is  the  legally  binding 
document  that  establishes  a  relationship 
between  MUD  and  the  award  recipient 
organization.  Once  properly  executed, 
funds  are  obligated,  and  the 
disbursement  of  funds  is  generally 
authorized. 

1.  As  a  condition  of  receiving  a  grant 
under  this  Section  202  Demonstration 
Pre-Development  program,  Grantees 
must  open  a  separate,  non-interest 
bearing  account  for  the  receipt  and 
handling  of  these  funds. 

2.  All  applicants  that  were  not 
selected  for  funding  will  receive  a  non¬ 
selection  letter. 

3.  You  may  request  a  debriefing  on 
your  application  in  accordance  with 
section  VI.  A.  of  the  General  Section  of 
the  FY2008  SuperNOFA.  The  request 
must  be  made  to  the  Director  of 
Multifamily  Housing,  in  the  HUD  field 
office  that  has  jurisdiction  over  the 


housing  development  identified  in  your 
application,  to  which  you  sent  your 
application. 

B.  Administrative  and  National  Policy 
Requirements.  The  Consolidated 
Appropriations  Act  2008  (Pub.  L.  110— 
161)  requires  HUD  to  obligate  all 
Section  202  funds  appropriated  for 
FY2008  by  September  30,  2011.  Under 
31  U.S.C.  1551,  no  funds  can  be 
disbursed  from  this  account  after 
September  30,  2016.  Under  this  Section 
202  demonstration  predevelopment 
grant  program  obligation  of  funds  occurs 
upon  execution  of  the  Grant  Agreement. 

C.  Reporting.  Grantees  must  submit 
quarterly  updates  of  the  Program 
Outcome  Logic  Model  (form  HUD- 
96010)  as  well  as  quarterly  SF  269, 
Financial  Status  Reports.  In  order  for 
HUD  to  evaluate  the  effectiveness  of  the 
Demonstration  Pre-Development  Grant 
program  (DPG)  funding,  each  Logic 
Model  must  indicate  the  results 
achieved  against  the  proposed  output 
goal(s)  and  proposed  outcome(s)  which 
were  stated  in  the  FY2008  Section  202 
DPG  program  application  and  agreed 
upon  by  HUD.  HUD  requires  that 
funded  recipients  collect  racial  and 
ethnic  beneficiary  data.  It  has  adopted 
the  Office  of  Management  and  Budget’s 
(OMB)  Standards  for  Collection  of 
Racial  and  Ethnic  Data.  In  view  of  these 
requirements,  you  should  use  form 
HUD-27061,  Racial  and  Ethnic  Data 
Reporting  Form  (and  instructions  for  its 
use)  found  on  http://www.HUDclips.org. 

D.  Environmental  Requirements.  The 
provision  of  assistance  under  this  NOFA 
is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321)  and  not  subject  to 
compliance  action  for  related 
environmental  authorities  under  24  CF^^ 
50.19(b)(1),  (3),  (5),  (8)  and  (16). 

E.  Environmental  Impact.  This  NOFA 
does  not  direct,  provide  for  assistance  or 
loan  and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate,  real 
property  acquisition,  disposition, 
leasing,  rehabilitation,  alteration, 
demolition,  or  new  construction,  or 
establish,  revise  or  provide  for  standards 
for  construction  or  construction 
materials,  manufactured  housing,  or 
occupancy.  Accordingly,  under  24  CFR 
50.19(c)(1),  this  NOFA  is  categorically 
excluded  from  environmental  review 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321). 

VII.  Agency  Contacts 

A.  For  programmatic  information  you 
may  contact  the  appropriate  local  HUD 
office,  or  Denise  Taylor-Parker  at  HUD 
Headquarters  at  (202)  402-2892,  or  via 
the  Internet  at  Denise_TayIor-Parker 


©hud.gov.  Persons  with  hearing  and 
speech  impairments  may  access  the 
above  number  via  TTY  by  calling  the 
toll-free  Federal  Relay  Service  at  1-800- 
877-8339. 

B.  For  technical  assistance  in 
downloading  and  submitting  an 
application  package  through  http:// 

WWW. gran  ts.gov/applican  ts/appIy_for_ 
grants.jsp,  contact  the  Grants.gov  Help 
Desk  at  1-800-518-GRANTS,  or  by 
sending  an  e-mail  to 
support@grants.gov. 

VIII.  Other  Information 

A.  Section  102  of  the  HUD  Reform  Act, 
Documentation  and  Public  Access 

Requirements.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  (HUD  Reform  Act)  and  the 
regulations  codified  at  24  CFR  part  4, 
subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992,  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  Section  102  (57 
FR  1942).  The  documentation,  public 
access,  and  disclosure  requirements  of 
Section  102  apply  to  assistance  awarded 
under  this  NOFA  as  follows: 

1.  Documentation.  HUD  will  ensure 
that  documentation  and  other 
information  regarding  each  application 
submitted  pursuant  to  this  NOFA  are 
sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  (24 
CFR  part  15). 

2.  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (form 
HUD-2880)  submitted  in  connection 
with  this  NOFA.  Update  reports  (also 
reported  on  form  HUD-2880)  will  be 
made  available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  of  less  than  3  years.  All  reports, 
both  applicant  disclosures  and  updates, 
will  be  made  available  in  accordance 
with  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD’s  implementing 
regulations  (24  CFR  part  15). 

3.  Publication  of  Recipients  of  HUD 
Funding.  HUD  will  publish  a  notice  in 
the  Federal  Register  to  notify  the  public 
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of  all  decisions  made  by  HUD  to 
provide: 

a.  Assistance  subject  to  Section  102(a) 
of  the  HUD  Reform  Act;  and 

b.  Assistance  provided  through  grants 
or  cooperative  agreements  on  a 
discretionary  (non-formula,  non¬ 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 

B.  Section  103  of  the  HUD  Reform 
Act.  HUD’s  regulations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  at  24  CFR  part  4,  subpart  B, 
apply  to  this  funding  competition.  The 
regulations  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  prevented  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics-related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  (202) 
708-3815.  (This  is  not  a  toll-free 
number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel  or  Headquarters  counsel  for  the 
program  to  which  the  question  pertains. 

C.  Paperwork  Reduction  Act 
Statement.  The  information  collection 
requirements  contained  in  this 
document  are  currently  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  and 
assigned  OMB  control  number  2502- 
0267.  In  accordance  with  the  Paperwork 
Reduction  Act,  HUD  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a 
currently  valid  OMB  control  number. 
Public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  4  hours  per  annum  per 
respondent  for  the  application  and  grant 
administration.  This  includes  the  time 
for  collecting,  reviewing,  and  reporting 
the  data  for  the  application,  semi-annual 
reports  and  final  report.  The 
information  will  be  used  for  grantee 
selection  and  monitoring  the 
administration  of  funds.  Response  to 
this  request  for  information  is  required 
in  order  to  receive  the  benefits  to  be 
derived. 


Dated:  October  2,  2008. 

Ronald  Y.  Spraker, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing' 

[FR  Doc.  E8-24196  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Environmental  Impact  Statement 
and  Record  of  Decision  for  the 
Proposed  Absaloka  Mine  Crow 
Reservation  South  Extension  Coal 
Lease  Approval,  Mine  Development 
Plan  and  Related  Federal  and  State 
Permitting  Actions,  Big  Horn  County, 
MT 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
and  the  Montana  Department  of 
Environmental  Quality  (MDEQ)  as  joint 
lead  agencies,  with  the  Crow  Tribe  of 
Indians,  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
the  Bureau  of  Land  Management  (BLM) 
and  the  U.S.  Environmental  Protection 
Agency  (EPA),  as  cooperating  agencies, 
intend  to  file  a  Final  Environmental 
Impact  Statement  (FEIS)  with  the  EPA 
for  the  proposed  extension  of  the 
existing  Absaloka  mine  onto  the  Crow 
Indian  Reservation  and  for  related 
federal  and  state  permitting  actions. 

This  notice  also  announces  that  the  BIA 
will  simultaneously  issue  its  Record  of 
Decision  (ROD)  for  approval  of  the 
Westmoreland  Resources,  Inc.  (WRI) 
lease  with  the  Crow  Tribe  for  the  South 
Extension  coal  lease  tract  on  the 
Reservation,  and  the  approval  of  all 
surface  use  agreements  between  WRI 
and  the  allottee  surface  owners  in  the 
South  Extension  tract.  The  FEIS  and 
ROD  are  now  available  for  public 
review. 

DATES:  The  waiting  period  for  the  FEIS 
and  the  appeal  period  for  the  ROD  end 
on  November  10,  2008.  Any  written 
comments  on  the  FEIS  must  arrive  by 
November  10,  2008. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  on  the  FEIS  to  George 
Cover,  Superintendent;  Crow  Agency, 
P.O.  Box  69;  Crow  Agency,  MT. 
Directions  on  how  and  where  to  file 
appeals  are  included  in  the  ROD. 

You  may  review  the  FEIS  and  ROD  at 
BIA,  Weaver  Avenue,  Building  2,  Crow 
Agency,  MT;  BIA,  Rocky  Mountain 
Regional  Office,  316  N.  26th  Street 
(Environmental,  Cultural  and  Safety — 


Room  4433),  Billings,  MT;  BLM, 

Montana  State  Office  (Solid  Minerals 
Section),  5001  Southgate  Drive,  Billings, 
MT;  EPA,  10  W.  15th  Street,  Suite  3200, 
Helena,  MT;  MDEQ,  1520  E.  6th 
Avenue,  Helena,  MT;  the  Crow  Tribal 
Office,  Crow  Agency,  MT;  Big  Horn 
County  Library,  Hardin,  MT;  or  Little 
Bighorn  College  Library,  Crow  Agency, 
MT.  The  documents  are  also  available 
on  the  Internet  at  http:// 

WWW. deq.mt.gov. 

Computer  disk  copies  of  the  FEIS  may 
be  obtained  by  contacting  Rick  Stefanic, 
Regional  Environmental  Protection 
Officer,  Rocky  Mountain  Region,  at  316 
N.  26th  Street,  Billings,  MT  59101,  or  at 
the  telephone  number  provided  below. 
Copies  have  been  mailed  to  parties  on 
the  distribution  list  and  to  others  who 
commented  during  the  development 
and  review  process  for  this  EIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Stefanic,  (406)  247-7911. 

SUPPLEMENTARY  INFORMATION:  WRI  has 
operated  the  Absaloka  Mine  on  the 
existing  Tract  III  Crow  Indian  coal  lease 
in  the  Crow  Ceded  Area  since  1974. 

WRI  proposes  to  advance  surface  coal 
mining  operations  southward  onto  the 
Crow  Reservation  pursuant  to  the  terms 
of  an  agreement  with  the  Crow  Tribe 
under  the  Indian  Mineral  Development 
Act  (IMDA).  The  legal  description  for 
the  coal  acreage  on  the  Reservation  is 
generally  given  as  being  within  T.lS., 
R.37E.,  Sections  1, 12, 13;  and  T.lS., 
R.38E.,  Sections  8,  9,  10,  11,  14,  15,  16, 
17,  20,  and  21;  Montana  Principal 
Meridian.  This  area  totals  3,660.23  acres 
in  Big  Horn  County,  Montana.  All  of  the 
minerals  are  owned  by  the  Crow  Tribe. 
The  surface  estate  is  owned  by  the  Crow 
Tribe  (32%),  allotted  Indian  owners 
(14%),  and  non-Indian  fee  owners 
(54%). 

The  FEIS  analyzes  three  alternatives, 
the  Proposed  Action,  Alternative  One, 
and  No  Action.  Under  the  Proposed 
Action,  the  MDEQ  and  OSMRE  would 
approve  Absaloka  Mine’s  proposed 
Tract  III  Revision.  The  BIA  would 
approve  the  IMDA  lease  for  the 
proposed  South  Extension  and  the 
surface  use  agreements  between  the 
allottee  surface  owners  and  WRI;  and 
OSMRE  would  approve  the  mining 
permit  for  the  South  Extension.  Under 
this  alternative,  approximately  76.6 
million  tons  of  additional  coal  would  be 
recovered,  and  the  mine  life  would  be 
extended  until  about  2023. 

Under  Alternative  One,  WRI  would 
not  implement  the  South  Extension 
development  plan  on  the  Crow  Indian 
Reservation  if  the  BIA  does  not  approve 
the  IMDA  lease  for  the  South  Extension 
tract.  Furthermore,  because  the  South 
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Extension  includes  allotted  trust  lands, 
the  South  Extension  development  plan 
would  not  be  implemented  if  the  BIA 
does  not  approve  all  surface  use 
agreements  between  the  allottee  surface 
owners  and  WRI.  The  coal  contained  in 
the  South  Extension  tract  on  the  Crow 
Indian  Reservation  would  not  be  mined. 
WRI  would,  however,  receive  approval 
from  MDEQ  and  OSMRE  to  revise 
Absaloka  Mine’s  existing  mine  and 
reclamation  plan  to  include  the  Tract  III 
Revision  area.  Under  this  alternative, 
approximately  13  million  tons  of 
additional  coal  would  be  mined  and  the 
mine  life  would  be  extended  to  about 
2011. 

Under  the  No  Action  Alternative, 
none  of  the  proposed  actions  would 
occur  and  WRI  would  not  implement 
the  South  Extension  development  plan. 
The  remaining  (already  permitted)  14 
million  tons  of  in-place  coal  reserves 
would  be  mined  by  approximately  2009 
at  the  current  6.5  to  7.0  million-ton 
annual  production  rate. 

In  addition  to  the  BIA’s  proposed 
action  alternatives  described  above,  the 
EIS  analyzes  the  proposed  action  for  the 
EPA  to  issue  a  Clean  Water  Act  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  for  discharges  of  storm 
water  associated  with  the  proposed 
mine  expansion  onto  the  Crow’  Indian 
Reservation.  The  proposed  stormwater 
management  alternative  is  for  EPA 
Region  8  to  issue  an  NPDES  permit  for 
the  use  of  24  sediment  traps  to  contain 
the  2-year,  24-hour  runoff  event  during 
the  initial  clearing  and  grubbing  and 
during  the  reclamation  phase. 
Supplemental  internal  sediment  traps 
would  be  used  during  the  operational 
phase  to  contain  10-year,  24-hour  runoff 
volume  in  aggregate.  Sediment  traps 
would  then  be  reduced  in  size  to  small 
depressions  as  a  best  management 
practice  as  reclamation  is  completed. 

A  second  alternative  analyzed  is  to 
issue  an  NPDES  permit  for  the  use  of 
conventional  sediment  pond  dams  to 
detain  the  10-year,  24-hour  runoff  event 
plus  sediment  storage.  A  third,  is  to 
issue  an  NPDES  permit  for  the  use  of  a 
single  large  dam  on  the  main  stem  of 
Middle  Fork  Sarpy  Creek,  downstream 
of  mine  operations.  The  No  Action 
Alternative  for  the  proposed 
management  corresponds  with  BIA 
alternatives  that  do  not  involve 
expansion  of  the  mine  onto  the  Crow 
Indian  Reservation,  in  which  case,  EPA 
would  not  issue  an  NPDES  permit. 

The  BIA  has  afforded  government 
agencies  and  the  public  full  opportunity 
to  participate  in  the  preparation  of  this 
EIS.  The  BIA  published  a  notice  of 
intent  to  prepare  the  EIS  for  the 
proposed  action  in  the  Federal  Register 


on  November  28,  2006  (71  FR  68831); 
and  held  a  public  scoping  meeting  on 
December  14,  2006,  in  West  Hardin, 
Montana.  A  Notice  of  Availability  for 
the  Draft  EIS  was  published  in  the 
Federal  Register  on  March  21,  2008  (73 
FR  15189).  The  Draft  was  available  for 
public  comment  until  May  5,  2008,  with 
an  extension  until  June  4,  2008, 
published  in  the  Federal  Register  on 
May  2,  2008  (73  FR  24304).  The  BIA 
held  a  public  hearing  on  the  Draft  EIS 
on  April  23,  2008,  in  West  Hardin, 
Montana.  This  date  was  announced  in 
the  Federal  Register  on  April  2,  2008 
(73  FR  17995),  in  correction  of  an  April 
10,  2008,  meeting  date  erroneously 
announced  in  the  March  21,  2008, 

Notice  of  Availability  (73  FR  15189). 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BIA 
address  shown  in  the  ADDRESSES 
section,  during  business  hours,  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Before  including  your 
address,  phone  number,  e-mail  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
w’ithhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority:  This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  of  Environmental  Quality 
Regulations  (40  CFR,  Parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42  U.S.C. 
4371  et  seq.).  Department  of  the  Interior 
Manual  (516  DM  1-6),  and  is  in  the  exercise 
of  authority  delegated  to  the  Director,  Office 
of  Environmental  Policy  and  Compliance,  via 
516  DM  6.3  B.  and  Environmental  Statement 
Memorandum  ESM04-12.6(e). 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(FR  Doc.  E8-23784  Filed  10-9-08;  8:45  am) 
BILLING  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14888-A;  AK-965-1410-KC-P] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 


SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  The  Kuskokwim  Corporation, 
Successor  in  Interest  to  Lower  Kalskag 
Incorporated.  The  lands  are  in  the 
vicinity  of  Lower  Kalskag,  Alaska,  and 
are  located  in: 

Seward  Meridian,  Alaska 
T.  16  N.,  R.  60  W., 

Secs.  27  to  30,  inclusive. 

Containing  approximately  2,254  acres. 

T.  16N.,R.  61  W., 

Secs.  25  to  29,  inclusive. 

Containing  approximately  3,145  acres. 

T.  16  N.,  R.  63  W., 

Secs.  8,  17,  and  19. 

Containing  approximately  1,821  acres. 

T.  14  N.,  R.  64  W., 

Secs.  1,  2,  and  3; 

Secs.  10  to  16,  inclusive. 

Containing  approximately  4,949  acres. 
Aggregating  approximately  12,169  acres. 

The  subsurface  estate  in  these  lands 
will  be  conveyed  to  Calista  Corporation 
when  the  surface  estate  is  conveyed  to 
The  Kuskokwim  Corporation.  Notice  of 
the  decision  will  also  be  published  four 
times  in  the  Tundra  Drums. 

DATES;  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  November 
10,  2008  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Bureau  of  Land  Management  by  phone 
at  907-271-5960,  or  by  e-mail  at 
ak.bim.con veyance@ak. bim .gov.  Persons 
who  use  a  telecommunication  device 
(TTD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
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week,  to  contact  the  Bureau  of  Land 
Management. 

Robert  Childers, 

Land  Law  Examiner,  Land  Transfer 
Adjudication  II. 

[FR  Doc.  E8-24133  Filed  10-9-08;  8;45  am] 
BILUNG  CODE  4310->1A-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT030-4310-DS] 

Notice  of  Availability  of  Draft 
Monument  Management  Plan 
Amendment  and  Draft  Rangeland 
Health  Environmental  Impact 
Statement  for  the  Grand  Staircase- 
Escalante  National  Monument 
Planning  Area  in  Kane  and  Garfield 
Counties,  UT  and  Coconino  County, 

AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  42  U.S.C.  4321  et  seq.)  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA,  43 
U.S.C.  1701  et  seq.),  the  Bureau  of  Land 
Management  (BLM)  has  prepared  Draft 
Monument  Management  Plan 
Amendment  and  Draft  Rangeland 
Health  Environmental  Impact  Statement 
(DEIS)  (hereafter  referred  to  as  the  ‘Draft 
Rangeland  Health  Amendment’)  and  by 
this  notice  is  announcing  the  opening  of 
the  comment  period. 

DATES:  To  ensure  that  comments  will  be 
considered,  the  BLM  must  receive 
written  comments  on  the  Draft 
Rangeland  Health  Amendment  within 
90  days  following  the  date  the 
Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register.  The  BLM  will 
announce  future  meetings  or  hearings 
and  any  other  public  involvement 
activities  at  least  15  days  in  advance 
through  public  notices,  media  news 
releases,  and/or  mailings. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods; 

•  E-mail:  UT^GSENM_NEPA@ 
blm.gov. 

•  Fax;  (435)  644-4350. 

•  Mail:  Draft  Rangeland  Health 
Amendment  Comments — Attention  Paul 
Chapman,  Grand  Staircase-Escalante 
National  Monument,  Bureau  of  Land 
Management,  190  East  Center  Street, 
Kanab,  Utah  84741. 

Copies  of  the  Draft  Rangeland  Health 
Amendment  are  available  in  the  BLM 


Grand  Staircase-Escalante  National 
Monument  main  office  at  the  above 
address;  the  BLM  Utah  State  Office  in 
Salt  Lake  City;  and  may  be  viewed  and 
downloaded  in  PDF  format  at  http:// 

WWW.  blm  .gov/u  t/st/en/ prog/planning/ 
existing_plans.html.  Please  note  that 
public  comments  and  information 
submitted  including  names,  street 
addresses,  and  email  addresses  of 
respondents  will  be  available  for  public 
review  and  disclosure  at  the  above 
address  during  regular  business  hours  (8 
a.m.  to  4  p.m.),  Monday  through  Friday, 
except  holidays. 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  and/or  to  have  your 
name  added  to  the  planning  project 
mailing  list,  contact  Paul  Ghapman, 
Grand  Staircase-Escalante  National 
Monument,  Bureau  of  Land 
Management,  190  East  Center  Street, 
Kanab,  Utah  84741,  telephone:  (435) 
644—4309,  or  e-mail; 
UT_GSENM_NEPA@blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Escalante,  Paria,  Vermilion  and  Zion 
Management  Framework  Plans  (MFPs) 
provided  the  planning  analysis  baseline 
for  this  Draft  EIS.  This  baseline  will  be 
carried  forward  as  the  Rangeland  Health 
Amendment  into  the  Grand  Staircase- 
Escalante  National  Monument 
Manageihent  Plan  (MMP)  through  a  Plan 
Amendment.  Once  approved,  the 
Record  of  Decision  (ROD)  for  the 
Rangeland  Health  Amendment  will 
modify  or  replace  all  existing  livestock 
management  determinations  for  the 
planning  area. 

The  planning  area  includes  all  of  the 
public  land  grazing  allotments  managed 
or  administered  by  the  Grand  Staircase- 
Escalante  National  Monument  in  Kane 
and  Garfield  Counties,  Utah  and 
Coconino  County,  Arizona.  The 
planning  area  encompasses  public  lands 
currently  managed  under  the  Grand 
Staircase-Escalante  National  MMP,  and 
portions  of  lands  managed  or 
administered  under  the  Escalante,  Paria, 
Vermilion,  and  Zion  MFPs.  Under 
Public  Law  92-593,  the  Grand  Staircase- 
Escalante  National  Monument 
administers  grazing  on  a  portion  of  the 
Glen  Canyon  National  Recreation  Area, 


which  is  managed  by  the  National  Park 
Service  under  the  Glen  Canyon  National 
Recreation  Area  General  Management 
Plan.  The  planning  area  includes 
approximately  2.2  million  acres  of  lands 
on  which  BLM  administers  livestock 
grazing  in  the  three  county  areas, 
including  approximately  250,000  acres 
in  the  Glen  Canyon  National  Recreation 
Area. 

The  Draft  Rangeland  Health 
Amendment  analyzes  five  alternatives. 
The  alternatives  present  differing 
management  balances  between  the 
various  resources  and  uses,  and  vary  in 
both  context  and  intensity.  The 
alternatives  are: 

Alternative  A  (No  Action):  The 
current  level  of  resource  use  and 
protection  would  be  maintained. 

Grazing  permits  would  be  renewed  with 
existing  Terms  and  Gonditions. 

Alternative  B:  Rangeland  Health 
Standards,  with  minimal  stocking 
adjustments  and  improved  livestock 
distribution  and  management,  would  be 
emphasized.  Rangeland  restoration  and 
the  future  installation  of  structural 
improvements  would  be  assessed. 
Grazing  permits  would  be  renewed  with 
modified  Terms  and  Gonditions 
consistent  with  the  actions  proposed  in 
this  alternative. 

Alternative  C  (Preferred  Alternative): 
Rangeland  Health  Standards  would  be 
achieved  over  the  life  of  the  MMP  by 
making  allotment  specific  modifications 
to  grazing  management.  These 
management  changes  would  include 
distribution  of  adjustments,  stocking 
adjustments,  and  temporary 
suspensions  on  less  than  10%  of 
alletments  when  Rangeland  Health 
Standards  assessments  and  monitoring 
indicate  such  actions  are  needed  to  meet 
resource  objectives.  This  alternative 
includes  the  range  restoration  and 
future  structural  improvements  assessed 
under  Alternative  B.  Grazing  permits 
wmuld  be  renewed  with  modified  Terms 
and  Conditions  consistent  with  the 
actions  proposed  in  this  alternative. 

Alternative  D:  Rangeland  Health 
Standards  would  be  achieved  over  the 
life  of  the  MMP  by  making 
modifications  to  grazing  management 
including  temporary  grazing 
suspensions  on  allotments  which  fail  to 
meet  Utah  BLM’s  Rangeland  Health 
Standards  for  upland  soils  or  desired 
specifics.  Range  restoration  and  the 
installation  of  structural  range 
improvements  would  he  assessed  under 
this  alternative,  but  to  a  lesser  degree 
than  in  Alternatives  B  and  C.  Grazing 
permits  would  be  renewed  with 
modified  Terms  and  Conditions 
consistent  with  the  actions  proposed  in 
this  alternative. 
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Alternative  E:  Rangeland  Health 
Standards  would  be  achieved  over  the 
life  of  the  MMP  by  making 
modifications  to  grazing  management 
including  temporary  grazing 
suspensions  on  allotments  which  fail 
Utah  BLM’s  Rangeland  Health 
Standards  for  upland  soils,  desired 
species,  and  riparian/wetland 
functionality.  This  alternative  proposes 
an  emphasis  on  vegetation  restoration 
activity  without  structural  range 
improvements.  Grazing  permits  would 
be  renewed  with  modified  Terms  and 
Conditions  consistent  with  the  actions 
proposed  in  this  alternative. 

Potentially  impacted  resources  and 
conditions  include:  Livestock 
management,  compliance  with 
Standards  and  Guidelines  for  Rangeland 
Health,  socio-economics,  cultural 
resources,  and  recreation. 

Jeff  Rawson, 

Associate  Utah  State  Director. 

[FR  Doc.  E8-23958  Filed  10-9-08;  8:45  am] 

BILLING  CODE  4310-OQ-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-1 00-1 61 0-DP] 

Notice  of  Availability  of  the  Additional 
Air  Quality  Impact  Assessment  To 
Support  the  Little  Snake  Draft 
Resource  Management  Plan  and 
Environmental  Impact  Statement  (RMP/ 
EIS),  Moffat  and  Routt  Counties,  CO 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  42  U.S.C.  4321  et  seq.]  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA,  43 
U.S.G.  1701  et  seq.),  the  Bureau  of  Land 
Management  (BLM)  has  prepared  an 
Additional  Air  Quality  Impact 
Assessment  to  Support  the  Draft 
Resource  Management  Plan  Draft 
Environmental  Impact  Statement 
(DRMP/DEIS)  for  the  Little  Snake  Field 
Office  and  by  this  notice  is  announcing 
the  opening  of  the  comment  period. 
DATES:  To  assure  that  they  will  be 
considered,  BLM  must  receive  written 
comments  on  the  Additional  Air  Quality 
Impact  Assessment  within  45  days 
following  the  date  the  Environmental 
Protection  Agency  (EPA)  publishes  their 
Notice  of  Availability  (NOA)  in  the 
Federal  Register.  Additional 
announcements  are  being  made  through 
local  media  by  news  releases  and 


information  will  be  posted  on  the  Little 
Snake  RMP  Web  site;  http:// 

WWW.  CO.  him  .gov/lsra/rmp. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

•  E-mail:  coIsrmp@bIm.gov. 

•  Fax;  (970)  826-5002. 

•  Mail:  Jeremy  Gasterson.BLM — Little 
Snake  Field  Office,455  Emerson 

St., Craig,  CO  81625. 

Copies  of  the  Additional  Air  Quality 
Impact  Assessment  are  available  at  the 
Little  Snake  Field  Office  at  the  above 
address.  Copies  will  also  be  posted  on 
the  Internet  at  http://www.bIm.gov/co/ 
st/en/fo/Isfo/pIans/rmp_revision/ 
rmp_docs.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  Casterson,  Planning  and 
Environmental  Coordinator,  BLM — 

Little  Snake  Field  Office,  455  Emerson 
St.,  Craig,  CO  81625.  Phone:  (970)  826- 
5071.  E-mail; 

Jeremy_Casterson@blm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
planning  area  is  located  in  Northwest 
Colorado  in  Moffat,  Routt,  and  Rio 
Blanco  Counties.  The  plan  will  provide 
a  framework  to  guide  subsequent 
management  decisions  on 
approximately  1.3  million  acres  of  BLM- 
administered  public  lands  and  1.1 
million  acres  of  subsurface  mineral 
estate  administered  by  the  BLM.  The 
Little  Snake  Field  Office  is  currently 
being  managing  under  its  1989  RMP, 
which  has  been  amended  for  Oil  and 
Gas  Leasing  (1991),  Black-Footed  Ferret 
Reintrodiiction  (1996)  and  Land  Health 
Standards  (1997). 

On  May  16,  2007,  the  public  comment 
period  on  the  Little  Snake  DRMP/DEIS 
ended.  During  the  public  comment 
period,  the  EPA,  in  consultation  with 
BLM,  identified  areas  where  additional 
air  quality  information  would  improve 
the  existing  analysis  in  the  DEIS. 

As  a  result,  the  BLM  has  prepared  an 
additional  air  quality  analysis  to  inform 
the  public  and  allow  public  comment 
on  the  data  and  conclusions.  BLM  will 
only  accept  comments  from  the  public 
pertaining  to  the  new  air  quality 
information.  Comments  that  are 
substantive  and  in  relation  to  the 
material  contained  in  the  Additional  Air 
Quality  Impact  Assessment  will  be 
responded  to  in  the  Final  EIS  if  received 
within  the  45  days  after  the  NOA  is 
published  in  the  Federal  Register. 

Please  note  that  public  comments  and 
information  submitted  regarding  the 
Additional  Air  Quality  Impact 
Assessment,  including  names,  street 
addresses,  and  e-mail  addresses  of  the 
respondents,  will  be  available  for  public 
review  and  disclosure  at  the  above 
address  during  regular  business  hours 


(7:45  a.m.  to  4:30  p.m.),  Monday  * 
through  Friday,  except  holidays. 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Sally  Wisely, 

State  Director,  Colorado. 

(FR  Doc.  E8-23952  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  a  Meeting  for  Gates  of  the 
Arctic  National  Park  Subsistence 
Resource  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  a  meeting  for  Gates  of 
the  Arctic  National  Park  Subsistence 
Resource  Commission. 

SUMMARY:  The  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission  (SRC)  will  meet  to  develop 
and  continue  work  on  National  Park 
Service  (NPS)  subsistence  hunting 
program  recommendations  and  other 
related  subsistence  management  issues. 
This  meeting  is  open  to  the  public  and 
will  have  time  allocated  for  public 
testimony.  The  public  is  welcomed  to 
present  written  or  oral  comments  to  the 
SRC.  This  meeting  will  be  recorded  and 
meeting  minutes  will  be  available  upon 
request  from  the  park  superintendent  for 
public  inspection  approximately  six 
weeks  after  each  meeting.  The  NPS 
subsistence  resource  commission 
program  is  authorized  under  Title  VIII, 
Section  808  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  Public 
Law  96—487,  to  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Krupa,  Subsistence  Manager,  Tel. 
(907)  455-0631,  Address:  Gates  of  the 
Arctic  National  Park  and  Preserve,  4175 
Geist  Road,  Fairbanks,  AK  99709  or 
Clarence  Summers,  Subsistence 
Coordinator,  Tel.  (907)  644-3603. 

Proposed  Meeting  Date:  The  SRC 
meeting  will  be  held  on  Thursday, 
November  13  and  Friday,  November  14, 
2008,  from  9  a.m.  to  5  p.m. 

Location:  Anaktuvuk  Pass  Community 
Hall,  Anaktuvuk  Pass,  AK.  The  meeting 
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may  end  on  November  13,  2008,  if  all 
business  is  completed. 

The  proposed  SRC  meeting  agenda 
includes  the  following: 

1.  Call  to  order. 

2.  SRC  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent’s 
Welcome  and  Introductions. 

4.  Approval  of  Minutes  from  Last  SRC 
Meeting. 

5.  Review  and  Approve  Agenda. 

6.  Status  of  SRC  Membership  and 
Charter. 

7.  SRC  Member  Reports. 

8.  Park  Subsistence  Manager  Report. 

9.  Gates  of  the  Arctic  National  Park 
and  Preserve  Staff  Reports. 

a.  Resource  Management  Report. 

b.  Ranger  Division  Update. 

c.  Wildlife  Biologist  Report-Status 
of  Wildlife  Surveys. 

d.  Alaska  Board  of  Game  Update. 

e.  Federal  Subsistence  Board 
Update. 

10.  October  2007  SRC  Chairs 
Workshop  Report. 

11.  Old  Business. 

12.  New  Business. 

13.  Public  and  other  Agency 
Com'ments. 

14.  SRC  Work  Session. 

15.  Set  Time  and  Place  for  next  SRC 
Meeting. 

16.  Adjournment. 

SUPPLEMENTARY  INFORMATION:  SRC 

meeting  location  and  date  may  need  to 
be  changed  based  on  weather  or  local 
circumstances.  If  meeting  date  and 
location  are  changed,  a  notice  will  be 
published  in  local  newspapers  and 
announced  on  local  radio  stations  prior 
to  the  meeting  date.  The  meeting  may 
end  early  if  all  business  is  completed. 

Victor  Knox, 

Deputy  Regional  Director. 

[FR  Doc.  E8-23775  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4312-HC-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-619] 

In  the'Matter  of:  Certain  Flash  Memory 
Controllers,  Drives,  Memory  Cards, 
and  Media  Players  and  Products 
Containing  Same;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Granting-in- 
Part  Complainant’s  Motion  To  Amend 
the  Complaint  and  Amending  the 
Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (“ID”) 
(Order  No.  40)  issued  by  the  presiding 
administrative  law  judge  (“ALJ”)  in  the 
above-referenced  investigation  granting- 
in-part  complainant’s  motion  to  amend 
the  complaint  and  amending  the  notice 
of  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Walters,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
708-5468.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.  usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  December  12,  2007,  based  on  a 
complaint  filed  by  SanDisk  Corporation 
(“SanDisk”).  The  complaint  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  **1337)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  flash  memory  controllers,  drives, 
memory  cards,  media  players,  and 
products  containing  the  same  by  reason 
of  infringement  of  various  claims  of  five 
United  States  patents.  The  complaint 
named  nearly  fifty  respondents. 

On  July  31,  2008,  SanDisk  moved  to 
amend  the  complaint  to  (1)  add 
Verbatim  Americas,  LLC  as  a 
respondent  to  reflect  respondent 
Verbatim  Corporation’s  corporate 
restructuring;  (2)  add  as  respondents 
Zhubai  Chipsbank  Microelectronics  Co., 
Ltd.  (“Zhubai”)  and  Chipsbrand 
Technologies  (HK)  Co.,  Ltd. 
(“Chipsbrand”),  both  of  which  are 
wholly-owned  subsidiaries  of 
respondent  Chipsbank  Technologies 
(Shenzhen)  Co.,  Ltd.  (“Chipsbank”);  (3) 
clarify  that  claims  12,  14,  17,  and  58  of 
U.S.  Patent  No.  6,426,893  are  asserted 
against  respondent  Afa  Technologies, 
Inc.;  (4)  assert  claim  8  of  U.S.  Patent  No. 


7,137,011  against  respondents 
Transcend  Information,  Inc.  (Taiwan), 
Transcend  Information,  Inc.  (California), 
and  Transcend  Information  Maryland, 
Inc.;  and  (5)  assert  claims  24  and  30  of 
U.S.  Patent  No.  6,763,424  against 
respondent  Chipsbank  and  proposed 
respondents  Zhubai  and  Chipsbrand. 

On  September  12,  2008,  the  ALJ 
issued  Order  No.  40,  granting  SanDisk’s 
motion  with  regard  to  items  (1)  and  (2) 
and  also  so  amending  the  notice  of 
investigation,  but  denying  the  motion  or 
finding  it  moot  with  regard  to  items  (3)- 
(5).  Only  those  portions  of  Order  No.  40 
granting  SanDisk’s  motion  and 
amending  the  notice  of  investigation 
constitute  an  initial  determination 
subject  to  potential  Commission  review. 
No  petitions  for  review  of  this  ID  were 
filed. 

The  Commission  has  determined  not 
to  review  the  ALJ’s  ID. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

Issued:  October  6,  2008. 

By  order  of  the  Commission. 

Maril}m  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E8-24128  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE  , 
COMMISSION 


[Investigation  Nos.  731-TA-1124  and  1125 
(Final)] 

Electrolytic  Manganese  Dioxide  From 
Australia  and  China 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Australia  and  China  of  electrolytic 
manganese  dioxide  (“EMD”),  provided 
for  in  subheading  2820.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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Background 

The  Commission  instituted  these 
investigations  effective  August  22,  2007, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by 
Tronox  LLC,  Oklahoma  City,  OK.  The 
final  phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  EMD  from  Australia  and 
China  were  being  sold  at  LTFV  within 
the  meaning  of  section  733(b)  of  the  Act 
(19  U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission’s  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  April  30,  2008  (73  FR 
23491).  The  hearing  was  held  in 
Washington,  DC,  on  July  24,  2008,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  25,  2008.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  4036  (September  2008), 
entitled  Electrolytic  Manganese  Dioxide 
from  Australia  and  China:  Investigation 
Nos.  731-TA-1124  and  1125  (Final). 

Issued;  October  7,  2008. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E8-24127  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-564;  Enforcement 
Proceeding] 

In  the  Matter  of  Certain  Voltage 
Regulators,  Components  Thereof  and 
Products  Containing  Same;  Notice  of 
Institution  of  Formal  Enforcement 
Proceeding 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  instituted  a  formal 
enforcement  proceeding  relating  to  the 
limited  exclusion  order  issued  at  the 
conclusion  of  the  above-captioned 
investigation. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Bartkowski,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
708-5432.  Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov/.  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
oh  March  22,  2006  based  on  a  complaint 
filed  by  Linear  Technology  Corporation 
(“Linear”)  of  Milpitas,  California.  71  FR 
14545  (March  22,  2006).  The  complaint, 
as  supplemented',  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930 
(“section  337”)  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  voltage  regulators,  components 
thereof  and  products  containing  the 
same  by  reason  of  infringement  of 
claims  1-14  and  23-25  of  U.S.  Patent 
No.  6,411,531  (“the  ‘531  patent”)  and 
claims  1-19,  31,  34,  and  35  of  U.S. 

Patent  No.  6,580,258  (“the  ‘258  patent”). 
The  complaint  further  alleged  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337.  The  complaint  named  Advanced 
Analogic  Technologies,  Inc.  (“AATI”)  of 
Sunnyvale,  California  as  the  sole 
respondent.  Several  claims  were 
terminated  during  the  investigation,  and 
only  claims  4,  9,  and  26  of  the  ‘531 
patent  and  claims  2,  3,  34,  and  35  of  the 
‘258  patent  were  adjudicated. 

On  May  22,  2007,  the  presiding 
administrative  law  judge  (“ALJ”)  issued 
a  final  initial  determination  (“ID”), 
finding  no  violation  of  section  337. 
Specifically,  the  ALJ  found  that  none  of 
AATl’s  accused  products  directly 
infringed  the  asserted  claims  of  the  ‘258 
patent,  but  that  one  accused  product 
directly  infringed  claims  4  and  26  of  the 
‘531  patent.  The  ALJ  found  no  indirect 
infringement  of  the  asserted  claims  of 
either  patent.  As  to  validity,  the  ALJ 
determined  that  claim  35  of  the  ‘258 


patent  and  claims  4,  9,  and  26  of  the 
‘531  patent  were  invalid  due  to 
anticipation,  rejecting  other  arguments 
of  invalidity,  unenforceability,  and 
estoppel.  The  ALJ  also  determined  that 
a  domestic  industry  existed  with  regard 
to  the  ‘2'^8  patent,  but  not  with  regard 
to  the  ‘531  patent,  because  of  a  failure 
to  meet  the  technical  prong  of  the 
domestic  industry  requirement. 

On  July  24,  2007,  the  Gommission 
determined  to  review  certain  issues 
regarding  the  ‘258  patent,  but 
determined  not  to  review  the  ALJ’s  ID 
regarding  the  ‘531  patent  (except  for  one 
issue  on  which  it  took  no  position), 
resulting  in  a  final  determination  of  no 
violation  with  respect  to  the  ‘531  patent. 
On  September  24,  2007,  after  review, 
the  Commission  issued  its  final 
determination  in  the  investigation  with 
respect  to  the  ‘258  patent,  reversing  the 
ALJ  on  certain  issues  and  finding  a 
violation  of  section  337.  Specifically, 
the  Commission  found  claims  2,3,  and 
34  of  the  ‘258  patent  valid  and  infringed 
by  one  representative  product  of  AATI. 
The  Commission  issued  a  limited 
exclusion  order  directed  to  AATI  with 
regard  to  voltage  regulators  covered  by 
claims  2,  3,  and  34  of  the  ‘258  patent. 
The  Commission  also  determined  that 
the  public  interest  factors  enumerated  in 
19  U.S.C.  1337(d)  did  not  preclude 
issuance  of  the  limited  exclusion  order, 
and  that  the  bond  during  the 
Presidential  review  period  would  be  100 
percent  of  the  entered  value  of  each 
voltage  regulator  that  is  subject  to  the 
order. 

Linear  filed  a  complaint  on  February 
20,  2008,  an  amended  complaint  on 
June  18,  2008,  and  a  second  amended 
complaint  on  August  29,  2008, 
requesting  that  the  Commission  institute 
a  formal  enforcement  proceeding  against 
AATI  under  Commission  rule  210.75  for 
violation  of  the  limited  exclusion  order. 

Having  examined  the  amended 
enforcement  complaint,  and  having 
found  it  complies  with  the  requirements 
for  institution  of  a  formal  enforcement 
proceeding  contained  in  Commission 
rule  210.75,  the  Commission  has 
determined  to  institute  a  formal 
enforcement  proceeding  to  determine 
whether  AATI  is  in  violation  of  the 
Commission’s  limited  exclusion  order 
issued  in  the  investigation,  and  what,  if 
any,  enforcement  measures  are 
appropriate. 

■rhe  following  entities  are  named  as 
parties  to  the  formal  enforcement 
proceeding:  (1)  Complainant  Linear,  (2) 
respondent  AATI,  and  (3)  a  Commission 
investigative  attorney  to  be  designated 
by  the  Director,  Office  of  Unfair  Import 
Investigations. 
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The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  {19  U.S.C.  1337),  and  in 
section  210.75  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.75). 

Issued:  October  1,  2008. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E8-24183  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

[0MB  Number  1110-0004] 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comments  Requested 

action:  60-day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
currently  approved  collection  Number 
of  Full-time  Law  Enforcement 
Employees  as  of  October  31. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Criminal  Justice 
Information  Services  Division  (CJIS) 
will  be  submitting  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  established  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies. 

Comments  are  encouraged  and  will  be 
accepted  until  December  9,  2008.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

All  comments,  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Mr.  Gregory  E.  Scarbro,  Unit 
Chief,  Federal  Bureau  of  Investigation, 
CJIS  Division,  Module  E-3,  1000  Custer 
Hollow  Road,  Clarksburg,  West  Virginia 
26306,  or  facsimile  to  (304)  625-3566. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


w'hether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  tha 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/ collection: 
Number  of  Full-time  Law  Enforcement 
Employees  as  of  October  31. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Forms  1-711, 1-71  la,  1-71  lb;  CJIS 
Division,  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  City,  county,  state, 
federal,  and  tribal  law  enforcement 
agencies. 

This  form  is  needed  to  collect 
information  on  the  number  of  full-time 
civilian  employees  and  sworn  full-time 
law  enforcement  officers  throughout  the 
United  States.  Data  are  tabulated  and 
published  in  the  annual  Crime  in  the 
United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
17,738  law  enforcement  agency 
respondents;  calculated  estimates 
indicate  8  minutes  per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  There  are  approximately 
2,365  hours,  annual  burden,  associated 
with  this  information  collection. 

If  additional  information  is  required 
contact:  Ms.  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 


Dated:  October  6,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA,  United 
States  Department  of  Justice. 

[FR  Doc.  E8-24149  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4410-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  of  the  Compact  Council  for  the 
National  Crime  Prevention  and  Privacy 
Compact 

agency:  Federal  Bureau  of 
Investigation. 

ACTION:  Meeting  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the 
NationalCrime  Prevention  and  Privacy 
Compact  Council  (Council)  created  by 
the  NationalCrime  Prevention  and 
Privacy  Compact  Act  of  1998  (Compact). 
Thus  far,  the  Federal  Government  and 
27  states  are  parties  to  the  Compact, 
which  governs  the  exchange  of  criminal 
history  records  for  licensing, 
employment,  and  similar  purposes.  The 
Compact  also  provides  a  legal 
framework  for  the  establishment  of  a 
cooperative  federal-state  system  to 
exchange  such  records. 

The  United  States  Attorney  General 
appointed  15  persons  from  federal  and 
state  agencies  to  serve  on  the  Council. 
The  Council  will  prescribe  system  rules 
and  procedures  for  the  effective  and 
proper  operation  of  the  Interstate 
Identification  Index  System. 

Matters  for  discussion  are  expected  to 
include: 

(1)  Standards  to  Invoke  Noncriminal 
Justice  Record  Checks  in  the  Matter  of 
Emergencies  and  Disasters. 

(2)  Proposed  Changes  to  the  Security 
and  Management  Outsourcing  Standard. 

(3)  Access  to  Department  of 
Homeland  Security  Information  by 
Federal,  State,  and  Local  Criminal 
Justice,  Intelligence,  and  Authorized 
Noncriminal  Justice  Agencies:  Update 
on  the  Progress  to  Date  with 
Interoperability. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  with  the  Council 
or  wishing  to  address  this  session  of  the 
Council  should  notify  Mr.  Gary  S. 

Barron  at  (304)  625-2803,  at  least  24 
hours  prior  to  the  start  of  the  session. 
The  notification  should  contain  the 
requestor’s  name  and  corporate 
designation,  consumer  affiliation,  or 
government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed  and  the  time  needed  for 
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the  presentation.  Requesters  will 
ordinarily  be  allowed  up  to- 15  minutes 
to  present  a  topic. 

Dates  and  Times:  The  Council  will 
meet  in  open  session  from  9  a.m.  until 
5  p.m.,  on  November  19-20,  2008. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Hyatt  Regency  La  Jolla  at 
Aventine,  3777  La  Jolla  Village  Drive, 
San  Diego,  California,  telephone  (858) 
552-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  may  be  addressed  to  Mr.  Gary 
S.  Barron,  FBI  Compact  Officer, 

Compact  Council  Office,  Module  D3, 
1000  CusterHollow  Road,  Clarksburg, 
West  Virginia  26306,  telephone  (304) 
625-2803,  facsimile  (304)  625-2868. 

Dated:  September  25,  2008. 

Robert  J.  Casey, 

Section  Chief,  Liaison,  Advisory,  Training  and 
Statistics  Section,  Criminal  Justice 
Information  Services  Division,  Federal  Bureau 
of  Investigation. 

[FR  Doc.  E8-24096  Filed  10-9-08;  8:45  am] 

BILLING  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  No.  D-11453] 

Notice  of  Proposed  Individual 
Exemption  Involving  BiackRock,  Inc. 
(BlackRock),  and  the  PNC  Financial 
Services  Group,  Inc.  (PNC) 
(Collectively,  the  Applicants)  Located 
in  New  York,  NY 

AGENCY:  Employee  Benefits  Security  • 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  proposed  individual 
exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  individual  exemption  from 
certain  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA  or 
the  Act)  and  the  Internal  Revenue  Code 
of  1986  (the  Code).  If  granted,  the 
proposed  exemption  would  permit  the 
purchase  of  certain  securities  (the 
Securities),  during  the  existence  of  an 
underwriting  or  selling  syndicate  with 
respect  to  such  Securities,  by  PNC  or 
BlackRock  or  a  related  entity 
(collectively,  a  PNC/BlackRock  Related 
Entity),  which  is  acting  as  a  fiduciary 
(Asset  Manager)  on  behalf  of  certain 
employee  benefit  plans  (Client  Plans 
and  In-House  Plans),  including  such 
plans  invested  in  pooled  funds,  from 


any  person  other  than  such  Asset 
Manager  or  any  other  PNC/BlackRock 
Related  Entity,  under  the  following . 
circumstances:  (a)  Where  a  related 
broker-dealer  (a  PNC/BlackRock  Related 
Broker-Dealer)  is  a  manager  or  member 
of  such  syndicate  (AUT));  or  (b)  where 
a  PNC/BlackRock  Related  Broker-Dealer 
is  a  manager  or  member  of  such 
syndicate  and  an  affiliated  servicer 
(Affiliated  Servicer)  serves  as  servicer  of 
a  trust  that  issued  the  Securities 
(whether  or  not  debt  securities)  (AUT 
and  AST):  or  (c)  where  an  Affiliated 
Servicer  serves  as  servicer  of  a  trust  that 
issued  the  Securities  (whether  or  not 
debt  securities)  (AST);  provided  certain 
conditions  as  set  forth  below  are 
satisfied.  The  proposed  exemption,  if 
granted,  would  affect  Client  Plans  and 
In-House  Plans  and  their  participants 
and  beneficiaries. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  the 
date  the  final  exemption  is  published  in 
the  Federal  Register. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  on  the  proposed 
exemption  should  be  submitted  to  the 
Department  November  24,  2008. 
ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  concerning 
the  proposed  exemption  should  be  sent 
to  the  Office  of  Exemptions 
Determinations,  Employee  Benefits 
Security  Administration,  Room  N-5700, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Attention:  Application  No. 
D-11453.  Alternatively,  interested 
persons  are  invited  to  submit  comments 
or  hearing  requests  to  the  Department  by 
e-mail  to  moffitt.betty@dol.gov  or  by 
facsimile  at  (202)  219—0204. 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  notice  of  proposed 
individual  exemption  from  the 
restrictions  of  section  406  of  the  Act  and 
section  4975(c)(l)(A)-(F)  of  the  Code. 
The  proposed  exemption  has  been 
requested  in  an  application  filed  by  PNC 
and  BlackRock,  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  August 
10,  1990).  Effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978,  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
proposed  exemption  is  being  issued 
solely  by  the  Department. 

The  application  pertaining  to  the 
proposed  exemption  contains 
representations  with  regard  to  the 


proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations.  The  application 
pertaining  to  the  proposed  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Disclosure  Room  of  the 
Employee  Benefits  Security 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc,  Office  of 
Exemption  Determinations,  Employee 
Benefits  Security  Administration,  U.S. 
Department  .of  Labor,  telephone  (202) 
693-8540.  (This  is  not  a  toll-free 
number.) 

Summary  of  Facts  and  Representations 

1.  BlackRock,  based  in  New  York,  NY, 
is  a  publicly  traded  investment 
management  firm.  BlackRock,  through 
its  investment  advisor  subsidiaries 
registered  with  the  Securities  and 
Exchange  Commission  (SEC),  currently 
manages  assets  for  institutional  and 
individual  investors  worldwide  through 
a  variety  of  equity,  fixed  income,  cash 
management,  and  alternative  investment 
products.  As  of  September  30,  2007, 
BlackRock,  through  its  advisor 
subsidiaries,  had  approximately  $1.3 
trillion  in  assets  under  management. 
Furthermore,  BlackRock’s  asset 
managers  satisfy  the  definition  of  the 
term  Asset  Manager,  as  set  forth  in 
Section  IV(f)  of  this  proposed 
exemption. 

PNC,  based  in  Pittsburgh,  PA,  is  a 
diversified  financial  services  company, 
with  $131.4  billion  in  assets  as  of 
September  30,  2007.  PNC  engages  in 
retail  banking,  institutional  banking, 
asset  management,  broker-dealer,  and 
global  fund  processing  services  and 
providing  related  products  through  its 
bank  and  non-bank  subsidiaries.  Its  . 
principal  subsidiary  bank,  PNC  Bank, 
National  Association  (PNC  Bank), 
located  in  Pittsburgh,  PA  has  branches 
in  the  District  of  Columbia,  Florida, 
Indiana,  Kentucky,  Maryland,  New 
Jersey,  Ohio,  Pennsylvania,  and 
Virginia.  PNC  also  has  two  other 
subsidiary  banks,  which  are  located, 
and  have  branches,  in  Delaware  and 
Pennsylvania,  as  well  as  a  number  of 
non-bank  subsidiaries.  As  of  September 
30,  2007,  PNC  had  approximately  $77 
billion  in  assets  under  management. 
Furthermore,  PNC’s  asset  managers 
satisfy  the  definition  of  the  term  Asset 
Manager,  as  set  forth  in  Section  IV(f)  of 
this  proposed  exemption. 
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2.  On  September  29,  2006,  Merrill 
Lynch  &  Co.  (Merrill  Lynch)  combined 
its  asset  management  business  with 
BlackRock  (the  Merger).  The  resulting 
entity  retained  the  BlackRock  name  and 
continues  to  trade  on  the  New  York 
Stock  Exchange  under  the  symbol 
“BLK”.  Prior  to  the  Merger,  PNC  owned 
approximately  70.6  percent  (70.6%)  of 
BlackRock.  As  a  result  of  the  Merger, 
Merrill  Lynch  now  owns  a  50.3  percent 
(50.3%)  economic  interest  and  an 
approximate  45  percent  (45%)  voting 
interest  in  BlackRock,  and  PNC’s 
ownership  interest  has  been  reduced  to 
approximately  34  percent  (34%)  of 
BlackRock.  The  remaining  interest  in 
BlackRock  is  owned  by  the  public  and 
by  BlackRock  employees. 

Merrill  Lynch  and  PNC  each  have  two 
seats  on  the  Board  of  Directors  of 
BlackRock,  as  a  result  of  the  Merger. 

The  remaining  seats  on  the  Board  of 
Directors,  which  include  a  majority  of 
the  total  board  seats,  are  held  by 
independent  directors.  The  Applicants 
represent  that  each  of  Merrill  Lynch  and 
PNC  has  agreed  to  vote  all  of  its  shares 
of  BlackRock  stock  on  all  matters, 
including  the  election  of  directors,  in 
accordance  with  the  recommendations 
of  the  Board  of  Directors  of  BlackRock 
so  long  as  voting  in  such  a  manner  is 
consistent  with  the  terms  of  the 
respective  stockholder  agreements 
between  BlackRock  and  each  of  Merrill 
Lynch  and  PNC. 

3.  It  is  represented  that  the  BlackRock 
Related  Entities,  as  defined  in  Section 
IV(d),  below,  and  the  PNC  Related 
Entities,  as  defined  in  Section  IV(e), 
below,  to  which  the  proposed 
exemption  applies  are  regulated  by 
federal  government  agencies,  such  as 
the  SEC,  as  well  as  state  government 
agencies  and  industry  self-regulatory 
organizations  (e.g.,  the  Financial 
Industry  Regulatory  Authority). 

4.  The  Applicants  request  an 
individual  administrative  exemption 
that  would  permit  the  purchase  of 
securities,  including  Rule  144A 
Securities,  by  an  Asset  Manager  acting 
as  a  fiduciary  on  behalf  of  Client  Plans, 
as  defined  in  Section  IV(h),  below,  and 
In-House  Plans,  as  defined  in  Section 
IV(o),  below,  including  such  plans 
invested  in  Pooled  Funds,  from  any 
person  other  than  the  Asset  Manager  or 
PNC/BlackRock  Related  Entities,  as 
defined  in  Section  IV(c),  below,  during 
the  existence  of  an  initial  offering  of 
such  Securities  in  which  a  PNC/ 
BlackRock  Related  Broker-Dealer,  as 
defined  in  Section  IV(b),  below,  is  a 
member  or  a  manager  of  the 
underwriting  syndicate  for  such 
Securities.  Such  a  transaction  is 
described,  herein,  as  an  AUT.  A  PNC/ 


BlackRock  Related  Broker-Dealer  would 
receive  no  selling  concessions  in 
connection  with  the  Securities  sold  to 
such  plans. 

In  addition,  the  Applicants  seek  an 
exemption  to  deal  with  the  situation 
where  a  PNC/BlackRock  Related  Broker- 
Dealer  is  a  manager  or  member  of  such 
syndicate  and  an  Affiliated  Servicer,  as 
defined  in  Section  IV(p),  below,  serves 
as  servicer  of  a  trust  that  issued  the 
Securities  (whether  or  not  debt 
securities).  Such  transaction  is 
described,  herein,  as  an  AUT  and  AST. 
Further,  the  Applicants  have  requested 
an  exemption  where  an  Affiliated 
Servicer  serves  as  servicer  of  a  trust  that 
issued  the  Securities  (whether  or  not 
debt  securities)  and'whether  or  not  a 
PNC/BlackRock  Related  Entity  is  a 
manager  or  member  of  the  syndicate. 
Such  transaction  is  described,  herein,  as 
an  AST. 

5.  With  regard  to  the  Asset  Managers 
under  the  control  of  BlackRock  and 
Asset  Managers  under  the  control  of 
PNC,  the  Applicants  represent  that  since 
the  effective  date  of  the  Merger, 
BlackRock  has  had  a  general  policy  with 
respect  to  Client  Plans  not  to  purchase 
securities,  including  Rule  144 A 
Securities,  from  underwriting  or  selling 
syndicates  with  respect  to  which  a  PNC/ 
BlackRock  Related  Broker-Dealer  is  a 
member  or  manager  out  of  concern  that 
such  purchases  may  give  rise  to 
prohibited  transactions  under  the  Act. 
After  the  Merger,  notwithstanding 
PNC’s  sizable  equity  stakes  in 
BlackRock,  it  is  not  clear  that  PNC  or 
any  subsidiaries  of  PNC  will  be 
considered  “affiliates”  of  BlackRock. 
Among  the  reasons  for  this  uncertainty 
are  the  stockholder  agreements  between 
BlackRock  and  PNC  and  BlackRock  and 
Merrill  Lynch,  each  of  which  severely 
restricts  the  ability  of  Merrill  Lynch  and 
PNC,  individually  or  in  combination,  to 
control  the  activities  of  BlackRock.  For 
example,  Merrill  Lynch  and  PNC  each 
has  agreed  to  vote  all  of  its  shares  of 
BlackRock  stock  on  all  matters, 
including  the  election  of  directors,  in 
accordance  with  the  recommendations 
of  the  Board  of  Directors  of  BlackRock, 
so  long  as  voting  in  such  a  manner  is 
consistent  with  the  terms  of  the 
respective  stockholder  agreements 
between  BlackRock  and  Merrill  Lynch 
and  BlackRock  and  PNC.  In  addition, 
PNC  and  its  affiliates  are  permitted  to 
hold  no  more  than  the  greater  of:  (i) 

35%  of  the  total  voting  power  of 
BlackRock  issued  and  outstanding;  and 
(ii)  the  ownership  of  PNC  immediately 
after  the  closing  of  the  Merger.  Merrill 
Lynch  has  agreed  to  cap  its  ownership 
in  BlackRock  such  that  it  is  permitted  to 
hold  no  more  than  45  percent  (45%)  of 


the  voting  shares  of  BlackRock. 

Therefore,  an  argument  can  be  made 
that  neither  Merrill  Lynch  nor  PNC  are 
or  will  be  in  a  position  to  “control” 
BlackRock.  Nevertheless,  when  an  Asset 
Manager  is  a  fiduciary  with  investment 
discretion  with  respect  to  a  Client  Plan, 
and  such  Asset  Manager  is  deciding 
whether  to  purchase  securities  in  an 
underwriting  or  selling  syndicate  in 
which  a  PNC/BlackRock  Related  Broker- 
Dealer  is  a  manager  or  member,  it  might 
be  argued  that  the  ownership  interest  of 
PNC  in  BlackRock  could  affect  such 
Asset  Manager’s  best  judgment  as  a 
fiduciary,  raising  issues  under  section 
406(b)  of  the  Act.  Accordingly,  the 
Applicants  seek  the  requested  relief  to 
cover  PNC/BlackRock  Related  Broker- 
Dealers.  The  Applicants  represent  that 
the  failure  to  provide  the  requested 
relief  will  result  in  Client  Plans  being 
unfairly  precluded  from  participating  in 
a  significant  amount  of  investment 
opportunities. 

6.  With  regard  to  the  Asset  Manager 
under  the  actual  control  of  PNC,  the 
Applicants  represent  that,  in  accordance 
with  Prohibited  Transaction  Class 
Exemption  75-1,  40  FR  50845  (Oct.  31, 
1975)  (PTE  75-1),  such  Asset  Managers 
may  purchase  underwritten  securities 
for  plans  when  a  broker-dealer  that  is  a 
PNC  Related  Entity  is  a  member  of  the 
underwriting  or  selling  syndicate.  In 
this  regard.  Part  III  of  PTE  75-1  provides 
limited  relief  from  the  prohibited 
transaction  provisions  of  the  Act  for 
plan  fiduciaries  that  purchase  securities 
from  an  underwriting  or  selling 
syndicate  with  respect  to  which  the 
fiduciary  or  an  affiliate  is  a  member. 
However,  such  relief  is  not  available  if 
the  affiliated  broker-dealer  is  a  manager 
of  the  underwriting  or  selling  syndicate. 
Further,  PTE  75-1  does  not  provide 
relief  for  the  purchase  of  unregistered 
securities.  Unregistered  securities 
include  securities  purchased  by  a 
broker-dealer  for  resale  to  a  “qualified 
institutional  buyer”  (QIB)  pursuant  to 
the  SEC’s  Rule  144A  under  the  1933 
Act.  It  is  represented  that  Rule  144 A  is 
commonly  utilized  in  connection  with 
sales  of  debt  securities  issued  by 
domestic  and  foreign  corporations  and 
equity  securities  issued  by  foreign 
corporations  to  U.S.  investors  that  are 
QIBs.  The  Applicants  represent  that 
many  plans  have  expanded  their 
investment  portfolios  in  recent  years  to 
include  securities  sold  under  Rule 
144 A.  Notwithstanding  the  unregistered 
status  of  such  securities,  it  is 
represented  that  syndicates  selling  Rule 
144A  Securities  are  the  functional 
equivalent  of  syndicates  selling 
registered  securities. 
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7.  The  Applicants  represent  that  PNC/ 
BlackRock  Related  Broker-Dealers 
regularly  serve  as  managers  of 
underwriting  or  selling  syndicates  for 
registered  securities,  and  as  managers  or 
members,  of  underwriting  or  selling 
syndicates  for  Rule  144A  Securities. 
Accordingly,  Asset  Managers  are 
currently  refraining  from  purchasing  on 
hehalf  of  Client  Plans  securities  where 

a  PNC/BlackRock  Related  Broker-Dealer 
is  the  manager  of  the  underwriting  or 
selling  syndicate,  including  Rule  144A 
Securities  sold  in  such  offerings, 
resulting  in  such  Client  Plans  being 
unable  to  participate  in  significant 
investment  opportunities. 

8.  The  Applicants  represent  that  Asset 
Managers  make  their  respective 
investment  decisions  on  behalf  of,  or 
render  investment  advice  to.  Client 
Plans  pursuant  to  the  governing 
document  of  the  particular  Client  Plan 
or  pooled  fund  and  the  investment 
guidelines  and  objectives  set  forth  in  the 
management  or  advisory  agreement. 
Because  the  Client  Plans  are  covered  by 
Title  I  of  the  Act,  such  investment 
decisions  are  subject  to  the  fiduciary 
responsibility  provisions  of  the  Act. 

9.  The  Applicants  state,  therefore,  that 
the  decision  to  invest  in  a  particular 
offering  is  made  on  the  basis  of  price, 
value,  and  the  investment  criteria  of  a 
Client  Plan,  not  on  whether  the 
securities  are  currently  being  sold 
through  an  underwriting  or  selling 
syndicate.  The  Applicants  further  state 
that,  because  an  Asset  Manager’s 
compensation  for  its  services  is 
generally  based  upon  assets  under 
management,  such  Asset  Manager  has 
little  incentive  to  purchase  securities  in 
an  offering  in  which  a  PNC/BlackRock 
Related  Broker-Dealer  is  an  underwriter 
unless  such  a  purchase  is  in  the 
interests  of  Client  Plans.  If  the  assets 
under  management  do  not  perform  well, 
the  Asset  Manager  will  receive  less 
compensation  and  could  lose  clients, 
costs  which  far  outweigh  any  gains  from 
the  purchase  of  underwritten  securities. 
The  Applicants  point  out  that  under  thie 
terms  of  the  proposed  exemption,  a 
PNC/BlackRock  Related  Broker-Dealer 
may  receive  no  selling  concessions, 
direct  or  indirect,  that  are  attributable  to 
the  amount  of  securities  purchased  by 
the  Asset  Manager  on  behalf  of  Client 
Plans. 

10.  The  Applicants  state  that  the 
Asset  Managers  generally  purchase 
securities  in  large  blocks  because  the 
same  investments  will  be  made  across 
several  accounts.  If  there  is  a  new 
offering  of  an  equity  or  fixed  income 
security  that  an  Asset  Manager  wishes 
to  purchase,  it  may  be  able  to  purchase 
the  security  through  the  offering 


syndicate  at  a-lower  price  than  it  would 
pay  in  the  open  market,  without 
transaction  costs  and  with  reduced 
market  impact  if  it  is  buying  a  relatively 
large  quantity.  This  is  because  a  large 
purchase  in  the  open  market  can  cause 
an  increase  in  the  market  price  and, 
consequently,  in  the  cost  of  the 
securities.  Purchasing  from  an  offering 
syndicate  can  thus  reduce  the  costs  to 
Client  Plans. 

11.  The  Applicants  point  out  that 
absent  this  proposed  exemption,  if  a 
PNC/BlackRock  Related  Broker-Dealer  is 
a  manager  of  a  syndicate  that  is 
underwriting  an  offering  of  securities, 
the  Asset  Managers  will  be  foreclosed 
from  purchasing  any  securities  on 
behalf  of  Client  Plans  from  that 
underwriting  syndicate.  In  this  regard, 
an  Asset  Manager  would  have  to 
purchase  the  same  securities  in  the 
secondary  market.  In  such  a 
circumstance,  the  Client  Plans  may 
incur  greater  costs  both  because  the 
market  price  is  often  higher  than  the 
offering  price,  and  because  there  are 
transaction  and  market  impact  costs.  In 
turn,  this  will  cause  the  Asset  Manager 
to  forego  other  investment  opportunities 
because  the  purchase  price  of  the 
underwritten  security  in  the  secondary 
market  exceeds  the  price  that  the  Asset 
Manager  would  have  paid  to  the  selling 
syndicate. 

12.  The  Applicants,  by  letter,  dated 
August  13,  2008,  amended  their 
exemption  application  to  request 
clarification  from  the  Department  that 
PNC’s  origination  of  a  loan  in  a 
commercial  mortgage-backed  securities 
(CMBS)  ^  pool  or  the  servicing  of  a  loan 
in  a  CMBS  pool  by  Midland  Loan 
Services,  Inc.  (Midland),  a  PNC  Related 
Entity,  will  not  prevent  a  PNC/ 
BlackRock  Related  Entity  from 
purchasing  securities  issued  by  the 
CMBS  pool  for  a  Client  Plan. 
Specifically,  the  Applicants  assert  that 
the  timing  of  events  relating  to  the 
formation  of  the  pool  and  the  marketing 
of  the  securities  is  such  that  a  plan 
fiduciary  purchaser  could  not  provide 
additional  income  or  otherwise  confer 
any  additional  benefit  on  PNC  or 
Midland.  The  Applicants  observed  that 


'  Commercial  mortgage-backed  securities  are  non- 
convertible  debt  securities,  pass-through  certificates 
or  trust  certificates  that  represent  a  beneficial 
ownership  interest  in  the  assets  of  an  issuer  which 
is  a  trust  and  which  entitles  the  holder  to  payments 
of  principal,  interest  and/or  other  payments  made 
with  respect  to  the  assets  of  such  trust  and  the 
corpus  or  assets  of  which  consist  solely  of 
obligations  that  bear  interest  or  are  purchased  at  a 
discount  and  which  are  secured  by  commercial  real 
property  including  obligations  secured  by  leasehold 
interests  on  commercial  real  property  that  are  rated 
in  one  of  the  four  highest  rating  categories  by  the 
Rating  Organizations  (such  CMBS  are  described  as 
“investment  grade”). 


these  issues  can  arise  both  in  situations 
that  happen  to  need  an  AUT  exemption 
(i.e.,  where  the  Asset  Manager  is  related 
to  a  managing  underwriter  or  member  of 
the  syndicate  and  a  servicer  of  the 
CMBS  pool),  as  well  as  in  situations 
where  the  AUT  issue  was  not  present 
(i.e.,  where  the  Asset  Manager  is  not 
related  to  a  managing  underwriter  or 
member  of  the  syndicate  but  is  related 
to  a  servicer  of  the  CMBS  pool). 

In  this  regard,  the  Applicants 
discussed  with  the  Department  whether 
there  was  a  need  for  additional  relief 
from  the  Department  for  situations  in 
which  the  Asset  Manager,  a  PNC/ 
BlackRock  Related  Entity,  wishes  to 
purchase,  on  behalf  of  Clients  Plans, 
investment  grade  securities  backed  by 
commercial  mortgages  originated  or 
serviced  by  any  PNC/BlackRock  Related 
Entity  if  such  purchases  meet  the 
conditions  of  an  exemption 
substantially  identical  to  PTE  2007-0.5, 
72  FR  13130  (March  20,  2007)  (an 
Underwriter  Exemption(s)).  The 
Applicants  stated  that  the  CMBS  are  not 
sold  to  plans  unless  an  individual 
Underwriter  Exemption  is  complied 
with. 2  The  Underwriter  Exemptions 
require  that  any  CMBS  purchased  for 
plans  be  investment  grade  at  the  time  of 
purchase.  Consequently,  for  these 
transactions,  no  below-investment  grade 
securities  are  purchased  on  behalf  of 
plans. 

The  Applicants  affirmed  to  the 
Department  that  only  investment  grade 
CMBS  are  purchased  for  ERISA  plans 
and  that  the  ERISA  plan  fiduciary 
purchasers  of  securities  issued  by  a 
CMBS  pool  do  not  affect  the  selection  or 
compensation  of  a  servicer  of  the  loans 
in  the  CMBS  pool.  Moreover,  the 
process  of  setting  fees  for  the  various 
parties  to  a  CMBS  transaction  is  not 
influenced  by  the  fiduciary  of  an  ERISA 
plan  purchasing  CMBS  in  the  issuance. 

The  Applicants  provided  a  timeline  to 
the  Department,  which  demonstrated 
that  pool  formation,  selection  of  the 
servicers  and  details  of  the  servicers’ 
compensation  were  finalized  before  the 
printing  of  the  preliminary  offering 
materials  and,  thus,  before  solicitations 
were  made  to  potential  purchasers  of 
the  higher  rated  classes  of  securities  that 
plans  can  purchase  under  an 


^  The  Applicant  notes  that  this  is  true  for  primary 
and  secondary  market  purchases  and  regardless  of 
whether  or  not  the  Asset  Manager  buying  on  behalf 
of  the  plan  is  related  to  an  underwriter.  In  primary 
market  transactions,  the  Asset  Manager/underwriter 
relationship  would  necessitate  compliance  with  the 
proposed  exemption,  if  granted  by  the  Department. 
If  the  Asset  Manager/underwriter  relationship  did 
not  exist  but  an  Asset  Manager/.serv'icer  relationship 
were  present,  only  the  provisions  of  the  proposed 
exemption  applicable  to  such  a  relationship  would 
apply. 


60328 


.  Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


Underwriter  Exemption.  In  other  words, 
the  timing  of  purchases  of  CMBS  on 
behalf  of  plans  is  beyond  the  point 
where  such  purchases  could  affect 
either  the  choice  of  loans  for  the 
securitization  pool  or  the  choice  of  or 
compensation  of  any  servicer.  Thus,  the 
Applicants  maintained  that,  in  these 
CMBS  transactions,  there  is  no 
opportunity,  except  as  explained  in 
footnote  3,  below,  for  a  buyer  of  an 
investment  grade  tranche  of  CMBS  to 
influence  the  selection  of  loans  in  a 
pool,  the  appointment  of  a  master, 
primary  or  special  servicer,  or  the 
compensation  of  a  master,  primary  or 
special  servicer.  , 

The  Applicants  noted  that  although 
the  steps  necessary  to  form  a  CMBS  pool 
generally  ensure  that  the  above  timeline 
is  accurate,  there  are  rare  cases  where 
even  the  most  junior  tranches  are 
investment  grade  and  could  in  theory  be 
purchased  on  behalf  of  plans.^  In  this 
instance,  the  Applicant  stated  that  both 
PNC  and  BlackRock  have  indicated  that 
they  do  not  purchase  such  junior 
tranches  on  behalf  of  ERISA  plan  clients 
and  do  not  intend  to  do  so  in  the  future 
in  such  circumstances. 

Based  on  these  facts,  the  Department 
believes  that  no  additional  relief  is 
needed  for  PNC  or  BlackRock  to 
purchase  investment-grade  CMBS 
securities  on  behalf  of  plans  during  the 
existence  of  an  underwriting  syndicate, 
solely  due  to  PNC’s  or  BlackRock’s 
relationship  to  an  originator  of  one  or 
more  loans  in  the  CMBS  pool  if,  once 
the  loan  originator  has  transferred  the 
loans  to  the  pool,  the  loan  originator  has 
no  other  responsibilities  to  the  pool 
other  than  a  limited  repurchase 
obligation.^  Based  upon  the  information 


•  3  The  AppHcahts  state  that  this  special  case  is  the 
type  of  transaction  where  all  classes  of  offered 
securities  are  investment  grade.  This  somewhat 
unusual  situation  comes  about  from  having  a 
transaction  done  with  a  small  number  of  loans  that 
are  themselves  highly  rated  by  a  rating  agency.  A 
tranche's  rating  is  a  function  of  (a)  the  ratings  of  the 
loans  and  (b)  the  position  of  the  tranche  (in  terms 
of  subordination)  within  the  structure  of  the 
transaction.  When  all  of  the  loans  in  a  transaction 
receive  investment  grade  ratings,  all  of  the  tranches, 
including  the  controlling  classes,  will  be  rated 
investment  grade.  Thus,  in  this  special  case,  under 
the  Underwriter  Exemptions  and  the  AUT 
exemptions,  fiduciaries  theoretically  could  buy 
such  controlling  classes  on  behalf  of  plans. 
Nonetheless,  the  Applicants  assert  that  as  a  matter 
of  policy,  they  do  not  buy  first-loss  pieces  for  plans. 
Further,  the  Applicants  state  that  the  subordinate 
classes  are  usually  too  small  in  size  to  be  a  useful 
purchase  for  plan  fiduciaries. 

■*  See,  March  11,  2008  Department  letter  to 
Barbara  D.  Klippert.  In  an  Information  letter,  the 
Department  noted  that  a  mortgage  loan  originator 
would  not  be  considered  a  sponsor  of  the  trust  in 
an  Underwriter  Exemption  transaction  if  the 
originator  has  no  responsibility  for  the  organization 
of  the  issuer,  does  not  deposit  the  mortgage 
obligations  in  the  issuer  in  exchange  for  securities, 


provided  by  the  Applicants,  the 
Department  has  determined  to  provide 
limited  additional  relief,  subject  to 
modified  conditions  described  in  this 
proposed  exemption,  for  transactions 
where  a  PNC/BlackRock  Related  Entity 
is  a  servicer  of  loans  in  the  CMBS  pool. 

Registered  Securities  Offerings 

13.  The  Applicants  represent  that 
PNC/BlackRock  Related  Broker-Dealers 
currently  manage  and  participate  in  firm 
commitment  underwriting  syndicates 
for  registered  offerings  of  both  equity 
and  debt  securities.  While  equity  and 
debt  underwritings  may  operate 
differently  with  regard  to  the  actual 
sales  process,  the  basic  structures  are 
the  same.  In  a  firm  commitment 
underwriting,  the  underwriting 
syndicate  purchases  the  securities  from 
the  issuer  and  then  resells  the  securities 
to  investors. 

14.  The  Applicants  represent  that 
while,  as  a  legal  matter,  a  selling 
syndicate  assumes  the  risk  that  the 
underwritten  securities  might  not  be 
fully  sold,  as  a  practical  matter,  this  risk 
is  reduced  in  marketed  deals,  through 
“building  a  book”  (i.e.,  taking 
indications  of  interest  from  potential 
purchasers)  prior  to  pricing  the 
securities.  Accordingly,  there  is 
generally  no  incentive  for  the 
underwriters  to  use  their  discretionary 
accounts  (or  the  discretionary  accounts 
of  their  affiliates)  to  buy  up  the 
securities  as  a  way  to  avoid 
underwriting  obligations. 

15.  It  is  represented  that  each  selling 
syndicate  has  one  or  more  lead 
managers,  who  are  the  principal  contact 
between  the  syndicate  and  the  issuer 
and  who  are  responsible  for  organizing 
and  coordinating  the  syndicate.  The 
syndicate  may  also  have  co-managers, 
who  generally  assist  in  distributing  the 
underwritten  securities.  While  equity 
syndicates  may  include  additional 
underwriters  that  are  not  managers, 
more  recently,  membership  in  many 
debt  syndicates  has  been  limited  to  lead 
and  co-managers. 

16.  It  is  represented  that  if  more  than 
one  underwriter  is  involved  in  a  selling 
syndicate,  the  lead  manager  and  the 
underwriters  enter  into  an  “Agreement 
among  Underwriters”  in  the  form 
designated  by  one  of  the  lead  managers 
selected  by  the  issuer.  Most  lead 


and  is  not  a  signatory  to  the  Mortgage  Loan  Sale  and 
Assignment  Agreement  and  the  related  Trust 
Agreement.  Similarly,  a  mortgage  loan  originator 
does  not  become  a  “sponsor”  of  the  issuer  merely 
because  the  originator  makes  representations  and 
warranties  and  incurs  repurchase  obligations  in  a 
mortgage  loan  purchase  agreement  with  the  sponsor 
or  an  affiliate,  or  because  the  rights  to  enforce  such 
representations,  warranties  and  obligations  are 
assigned  into  an  issuer. 


managers  have  a  standing  form  of 
agreement.  This  master  agreement  is 
then  commonly  supplemented  for  the 
particular  deal  by  sending  an 
“invitation  wire”  or  “terms  telex”  that 
sets  forth  particular  terms  to  the  other 
underwriters. 

17.  The  arrangement  between  the 
syndicate  and  the  issuer  of  the 
underwritten  securities  is  embodied  in 
an  underwriting  agreement,  which  is 
signed  on  behalf  of  the  underwriters  by 
one  or  more  of  the  managers.  In  a  firm 
commitment  underwriting,  the 
underwriting  agreement  provides, 
subject  to  certain  closing  conditions, 
that  the  underwriters  are  obligated  to 
purchase  all  of  the  underwritten 
securities  from  the  issuer  in  acgordance 
with  their  respective  commitments,  if 
any  securities  are  not  purchased.  This 
obligation  is  met  by  using  the  proceeds 
received  from  investors  purchasing 
securities  in  the  offering,  although  there 
is  a  risk  that  the  underwriters  will  have 
to  pay  for  a  portion  of  the  securities  in 
the  event  that  not  all  of  the  securities 
are  sold  or  an  investor  defaults  on  its 
obligation. 

18.  The  Applicants  represent  that, 
generally,  it  is  unlikely  that  in  marketed 
deals  all  offered  securities  will  not  be 
sold.  In  marketed  deals,  the 
underwriting  agreement  is  not  executed 
until  after  the  underwriters  have 
obtained  sufficient  indications  of 
interest  to  purchase  the  securities  from 
a  sufficient  number  of  investors  to 
assure  that  all  the  securities  being 
offered  will  be  acquired  by  investors. 
Once  the  underwriting  agreement  is 
executed,  the  underwriters  promptly 
begin  contacting  the  investors  to 
confirm  the  sales,  at  first  by  oral 
communication  and  then  by  written 
confirmation.  Sales  may  be  finalized 
within  hours  and  sometimes  minutes, 
but  in  any  event  prior  to  the  opening  of 
the  market  for  trading  the  next  day.  In 
registered  transactions,  the  underwriters 
have  a  strong  interest  in  completing  the 
sales  as  soon  as  possible  because,  until 
they  “break  syndicate,”  they  cannot 
recommence  normal  trading  activity, 
which  includes  buying  and  selling  the 
securities  for  their  customers  or  own 
account. 

19.  The  Applicants  represent  that  the 
process  of  “building  a  book”  or 
soliciting  indications  of  interest  occurs 
in  a  registered  equity  offering,  after  a 
registration  statement  is  filed  with  the 
SEC.  While  it  is  under  review  by  the 
SEC  staff,  representatives  of  the  issuer  of 
the  securities  and  the  selling  syndicate 
managers  conduct  meetings  with 
potential  investors,  who  learn  about  the 
company  and  the  underwritten 
securities.  Potential  investors  also 
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receive  a  preliminary  prospectus.  The 
underwriters  cannot  make  any  firm 
sales  until  the  registration  statement  is 
declared  effective  hy  the  SEC.  Prior  to 
the  effective  date,  while  the  investors 
cannot  become  legally  obligated  to  make 
a  purchase,  such  investors  indicate 
whether  they  have  an  interest  in  buying, 
and  the  lead  managers  compile  a  “book” 
of  investors  who  are  willing  to  “circle” 
a  particular  portion  of  the  issue. 

Although  investors  cannot  be  legally 
bound  to  buy  the  securities  until  the 
registration  statement  is  effective, 
investors  generally  follow  through  on 
their  indications  of  interest. 

20.  Assuming  that  the  marketing 
efforts  have  produced  sufficient 
indications  of  interest,  the  Applicants 
represent  that  the  issuer  of  the 
securities,  after  consultation  with  the 
lead  manager,  will  set  the  price  of  the 
securities  upon  being  declared  effective 
by  the  SEC.  After  the  registration 
statement  has  been  declared  effective  by 
the  SEC  and  the  underwriting  agreement 
is  executed,  the  underwriters  contact 
those  investors  that  have  indicated  an 
interest  in  purchasing  securities  in  the 
offering  to  execute  the  sales.  The 
Applicants  represent  that  offerings  are 
often  oversubscribed,  and  many  have  an 
over-allotment  option  thaft  the  ' 
underwriters  can  exercise  to  acquire 
additional  shares  from  the  issuer.  Where 
an  offering  is  oversubscribed,  the 
underwriters  decide  how  to  allocate  the 
securities  among  the  potential 
purchasers.  However,  if  the  offering  is 
an  initial  public  offering  of  an  equity 
security,  then  the  underwriters  may  not 
sell  the  securities  to  (among  others)  any 
person  that  is  a  broker-dealer,  an 
associated  person  of  a  broker-dealer,  a 
portfolio  manager,  or  an  owner  of  a 
broker-dealer.  Additionally, 
underwriters  may  not  withhold  for  their 
own  account  any  initial  public  offering 
of  an  equity  security. 

21.  The  Applicants  represent  that  debt 
offerings  and  certain  equity  offerings 
may  be  “negotiated”  offerings, 
“competitive  bid”  offerings,  or  “bought 
deals.”  “Negotiated”  offerings  are 
conducted  in  the  same  manner  as 
marketed  equity  offerings  with  regard  to 
when  the  underwriting  agreement  is 
executed  and  how  the  securities  are 
offered.  “Competitive  bid”  offerings,  in 
which  the  issuer  determines  the  price 
for  the  securities  through  competitive 
bidding  rather  than  negotiating  the  price 
with  the  underwriting  syndicate,  are 
often  performed  under  “shelf’ 
registration  statements  pursuant  to  the 


SEC’s  Rule  415  under  the  1933  Act 
(Rule  415)  (17  CFR  230.415).3 

22.  In  a  competitive  bid  offering, 
prospective  lead  underwriters  will  bid 
against  one  another  to  purchase  debt 
securities,  based  upon  their 
determinations  of  the  degree  of  investor 
interest  in  the  securities.  Depending  on 
the  level  of  investor  interest  and  the  size 
of  the  offering,  a  bidding  lead 
underwriter  may  bring  in  co-managers 
to  assist  in  the  sales  process.  Most  of  the 
securities  are  frequently  sold  within 
hours,  or  sometimes  even  less  than  an 
hour,  after  the  securities  are  made 
available  for  purchase. 

23.  It  is  represented  that  because  of 
market  forces  and  the  requirements  of 
Rule  415,  the  competitive  bid  process  is 
generally,  though  not  exclusively, 
available  only  to  issuers  who  have  been 
subject  to  the  reporting  requirements  of 
the  1934  Act  for  at  least  one  (1)  year. 

24.  Occasionally,  underwriters  “buy” 
the  entire  deal  off  of  a  “shelf 
registration”  or  in  a  Rule  144A  offering 
before  obtaining  indications  of  interest. 
These  “bought”  deals  involve  issuers 
whose  securities  enjoy  a  deep  and 
liquid  secondary  market,  such  that  an 
underwriter  has  confidence  without  pre¬ 
marketing  that  it  can  identify  purchasers 
for  the  securities. 

Information  Barriers 

25.  Prior  applicants  for  similar  relief 
have  represented  that  there  are  internal 
policies  in  place  that  restrict  contact 
and  the  flow  of  information  between 
investment  management  personnel  and 
non-investment  management  personnel 
in  the  same  or  affiliated  financial 
service  firms.  The  Applicants  represent 
that,  notwithstanding  the  concerns 
raised  herein  pertaining  to  the  level  of 
ownership  in  BlackRock  by  PNC,  the 
firms  are  independent  businesses,  each 
with  policies  restricting  the  distribution 
of  proprietary  and  other  non-public 
information,  and  each  subject  to 
restrictions  on  disclosure  under  the  U.S. 
securities  laws.  Further,  each  has  a 
fiduciary  obligation  not  to  share 
proprietary  and  non-public  information 
outside  the  firm.  PNC  and  BlackRock 
also  represent  that  they  do  not  share 
information  with  each  other  which  is 
not  generally  available  to  the  public  that 
may  affect  the  market  price  of  securities, 
although  it  should  be  noted  that  PNC 
does  notify  BlackRock  when  it  is  going 
to  be  a  manager  or  a  member  of  an 
underwriting  syndicate  at  a  time  that 


®The  Applicants  maintain  that  Rule  415  permits 
an  issuer  to  sell  debt  as  well  as  equity  securities 
under  an  effective  registration  statement  previously 
filed -with  the  SEC  by  filing  a  post-effective 
amendment  or  supplemental  prospectus. 


such  information  may  not  be  publicly 
known.® 

26.  Prior  applicants  for  substantially 
similar  relief  have  further  represented 
that  their  business  separation  policies 
and  procedures  are  also  structured  to 
restrict  the  flow  of  any  information  to  or 
from  the  Asset  Manager  that  could  limit 
its  flexibility  in  managing  client  assets, 
and  of  information  obtained  or 
developed  by  the  Asset  Manager  that 
could  be  used  by  other  parts  of  the 
organization,  to  the  detriment  of  the 
Asset  Manager’s  clients.  Because 
BlackRock  and  PNC  are  independent 
businesses,  no  such  policies  are 
required.^ 

27.  The  Applicants  represent  that 
major  clients  of  PNC/BlackRock  Related 
Broker-Dealers  include  investment 
management  firms  that  are  competitors 
of  the  Asset  Manager.  Similarly,  an 
Asset  Manager  deals  on  a  regular  basis 
with  broker-dealers  that  compete  with 
PNC/BlackRock  Related  Broker-Dealers. 
If  special  consideration  was  shown  to  a 
PNC/BlackRock  Related  Broker-Dealer, 
such  conduct  would  likely  have  an 
adverse  effect  on  the  relationships  of  the 
Asset  Manager  with  firms  that  compete 
with  such  PNC/BlackRock  Related 
Broker-Dealer.  Each  of  the  prior 
applicants  for  similar  relief  have 
represented  that  a  goal  of  its  business 
separation  policies  is  to  avoid  any 
possible  perception  of  improper  flows  of 
information  in  order  to  prevent  any 
adverse  impact  on  client  and  business 
relationships.  Because  BlackRock  and 
PNC  are  independent  businesses,  it  is 
represented  that  no  such  policies  are 
required. 

Underwriting  Compensation 

28.  The  Applicants  represent  that  the 
underwriters  are  compensated  through 
the  “spread,”  or  difference,  between  the 
price  at  which  the  underwriters 
purchase  the  securities  firom  the  issuer 
and  the  price  at  which  the  securities  are 
sold  to  the  public.  The  spread  is  divided 
into  three  components. 


®This  procedure  was  put  into  place  by  PNC  and 
BlackRock  in  order  to  facilitate  BlackRock’s 
affiliated  investment  advisers’  compliance  with 
certain  provisions  of  the  1940  Act,  as  amended. 
These  provisions  permit  such  investment  advisers 
to  purchase  securities  for  registered  investment 
companies  they  advise  in  underwritten  offerings  in 
which  a  PNC/BlackRock  Related  Broker-Dealer  is 
acting  as  a  co-manager  or  otherwise  participating  so 
long  as  an  order  is  not  directed  to  a  PNC/BlackRock 
Related  Broker-Dealer. 

’’  The  Applicants  represent  that  no  BlackRock 
Related  Entity  is  currently  in  the  business  of 
underwriting  or  placing  securities  for  third  parties. 
In  the  event  a  BlackRock  Related  Entity  engages  in 
such  activities,  the  Applicants  represent  that 
appropriate  business  separation  policies  and 
procedures  would  be  instituted. 


60330 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


29.  The  first  component  includes  the 
management  fee,  which  generally 
represents  an  agreed  upon  percentage  of 
the  overall  spread  and  is  allocated 
among  the  lead  manager  and  co¬ 
managers.  Where  there  is  more  than  one 
managing  underwriter,  the  way  the 
management  fee  will  be  allocated  among 
the  managers  is  generally  agreed  upon 
between  the  managers  and  the  issuer 
prior  to  soliciting  indications  of  interest. 
Thus,  the  allocation  of  the  management 
fee  is  not  reflective  of  the  amount  of 
securities  that  a  particular  manager  sells 
in  an  offering. 

30.  The  second  component  is  the 
underwriting  fee,  which  represents 
compensation  to  the  underwriters 
(including  the  non-managers,  if  any)  for 
the  risks  they  assume  in  connection 
with  the  offering  and  for  the  use  of  their 
capital.  This  component  of  the  spread  is 
also  used  to  cover  the  expenses  of  the 
underwriting  that  are  not  otherwise 
reimbursed  by  the  issuer  of  the 
securities. 

31.  The  first  and  second  components 
of  the  “spread”  are  received  without 
regard  to  how  the  underwritten 
securities  are  allocated  for  sales 
purposes  or  to  whom  the  securities  are 
sold.  The  third  component  of  the  spread 
is  the  selling  concession,  which 
generally  constitutes  60  percent  (60%) 
or  more  of  the  spread.  The  selling 
concession  compensates  the 
underwriters  for  their  actual  selling 
efforts.  The  allocation  of  selling 
concessions  among  the  underwriters 
generally  follows  the  allocation  of  the 
securities  for  sales  purposes.  However, 
a  buyer  of  the  underwritten  securities 
may  designate  other  broker-dealers 
(selling  group  members)  to  receive  the 
selling  concessions  arising  from  the 
securities  they  purchase. 

32.  Securities  are  allocated  for  sales 
purposes  into  two  categories.  The  first 
and  larger  category  is  the  “institutional 
pot,”  which  is  the  pot  of  securities  from 
which  sales  are  made  to  institutional 
investors.  Selling  concessions  for 
securities  sold  from  the  institutional  pot 
are  generally  designated  by  the 
purchaser  to  go  to  particular 
underwriters  or  other  broker-dealers.  If 
securities  are  sold  from  the  institutional 
pot,  the  selling  syndicate  managers  - 
sometimes  receive  a  portion  of  the 
selling  concessions,  referred  to  as  a 
“fixed  designation”  or  an  “auto  pot 
split”  attributable  to  securities  sold  in 
this  category,  without  regard  to  who 
sold  the  securities  or  to  whom  they  were 
sold.  For  securities  covered  by  this 
proposed  exemption,  however,  a  PNC/ 
BlackRock  Related  Broker-Dealer  may 
not  receive,  either  directly  or  indirectly, 
any  compensation  or  consideration  that 


is  attributable  to  the  fixed  designation 
generated  by  purchases  of  securities  by 
an  Asset  Manager  on  behalf  of  its  Client 
Plans. 

33.  The  second  category  of  allocated 
securities  is  “private  client”  or  “retail,” 
which  are  the  securities  retained  by  the 
underwriters  for  sale  to  their  customers. 
The  underwriters  receive  the  selling 
concessions  from  their  respective  retail 
retention  allocations.  Securities  may  be 
shifted  between  the  two  categories 
based  upon  whether  either  category  is 
oversold  or  undersold  during  the  course 
of  the  offering. 

34.  The  Applicants  represent  that  the 
inability  of  a  PNC/BlackRock  Related 
Broker-Dealer  to  receive  any  selling 
concessions,  or  any  compensation 
attributable  to  the  fixed  designations 
generated  by  purchases  of  securities  by 
an  Asset  Manager  on  behalf  of  Client . 
Plans,  removes  the  primary  economic 
incentive  for  an  Asset  Manager  to  make 
purchases  that  are  not  in  the  interests  of 
such  Client  Plans  from  offerings  for 
which  a  PNC/BlackRock  Related  Broker- 
Dealer  is  an  underwriter. 

Rule  144 A  Securities 

35.  The  Applicants  represent  that  a 
number  of  the  offerings  of  Rule  144 A ' 
Securities  in  which  a  PNC/BlackRock 
Related  Broker-Dealer  participates 
represent  good  investment  opportunities 
for  the  Asset  Manager’s  Client  Plans. 
Particularly  with  respect  to  foreign 
securities,  a  Rule  144A  offering  may 
provide  the  least  expensive  and  most 
accessible  means  for  obtaining  these 
securities.  However,  as  discussed  above, 
PTE  75-1,  Part  III,  does  not  cover  Rule 
144A  Securities.  Therefore,  absent  an 
exemption,  the  Asset  Manager  is 
foreclosed  from  purchasing  such 
securities  for  its  Client  Plans  in  offerings 
in  which  a  PNC/BlackRock  Related 
Broker-Dealer  participates. 

36.  The  Applicants  state  that  Rule 
144A  acts  as  a  “safe  harbor”  exemption 
from  the  registration  provisions  of  the 
Securities  Act  of  1933  (the  1933  Act)  for 
re-sales  of  certain  types  of  securities  to 
QIBs.  QIBs  include  several  types  of 
institutional  entities,  such  as  employee 
benefit  plans  and  commingled  trust 
funds  holding  assets  of  such  plans, 
which  own  and  invest  on  a 
discretionary  basis  at  least  $100  million 
in  securities  of  unaffiliated  issuers. 

37.  Any  securities  may  be  sold 
pursuant  to  Rule  144 A  except  for  those 
of  the  same  class  or  similar  to  a  class 
that  is  publicly  traded  in  the  United 
States,  or  certain  types  of  investment 
company  securities.  This  limitation  is 
designed  to  prevent  side-by-side  public 
and  private  markets  developing  for  the 
same  class  of  securities  and  is  the 


reason  that  Rule  144A  transactions  are 
generally  limited  to  debt  securities. 

38.  Buyers  of  Rule  144A  Securities 
must  be  able  to  obtain,  upon  request, 
basic  information  concerning  the 
business  of  the  issuer  and  the  issuer’s 
financial  statements,  much  of  which  is 
the  same  information  as  would  be 
furnished  if  the  offering  were  registered. 
This  condition  does  not  apply,  however, 
to  an  issuer  filing  reports  with  the  SEC 
under  the  Securities  Exchange  Act  of 
1934  (the  1934  Act),  for  which  reports 
are  publicly  available.  The  condition 
also  does  not  apply  to  a  “foreign  private 
issuer”  for  whom  reports  are  furnished 
to  the  SEC  under  Rule  12g3-2(b)  of  the 
1934  Act  (17  CFR  240.12g3-2(b)),  or  to 
issuers  who  are  foreign  governments  or 
political  subdivisions  thereof  and  are 
eligible  to  use  Schedule  B  under  the 
1933  Act  (which  describes  the 
information  and  documents  required  to 
be  contained  in  a  registration  statement 
filed  by  such  issuers). 

39.  Sales  under  Rule  144A,  like  sales 
in  a  registered  offering,  remain  subject 
to  the  protections  of  the  anti-fraud  rules 
of  federal  and  state  securities  laws. 

These  provisions  include  section  10(b) 
of  the  1934  Act  and  Rule  lOb-5 
thereunder  (17  CFR  240.10b-5)  and 
section  17(a)  of  the  1933  Act  (15  U.S.C. 
77a).  Through  these  and  other 
provisions,  the  SEC  may  use  its  full 
range  of  enforcement  powers  to  exercise 
its  regulatory  authority  over  the  market 
for  Rule  144A  Securities,  in  the  event 
that  it  detects  improper  practices. 

40.  The  Applicants  represent  that  this 
potential  liability  for  fraud  provides  a 
considerable  incentive  to  the  issuer  of 
the  securities  and  the  members  of  the 
selling  syndicate  to  insure  that  the 
information  contained  in  a  Rule  144A 
offering  memorandum  is  complete  and 
accurate  in  all  material  respects.  Among 
other  things,  the  lead  manager  typically 
obtains  an  opinion  from  a  law  firm, 
commonly  referred  to  as  a  “lOb-5” 
opinion,  stating  that  the  law  firm  has  no 
reason  to  believe  that  the  offering 
memorandum  contains  any  untrue 
statement  of  material  fact  or  omits  to 
state  a  material  fact  necessary  in  order 
to  make  sure  the  statements  made,  in 
light  of  the  circumstances  under  which 
they  were  made,  are  not  misleading. 

41.  The  Applicants  represent  that 
Rule  144A  offerings  generally  are 
structured  in  the  same  manner  as 
underwritten  registered  offerings.  They 
may  be  “negotiated”  offerings, 
“competitive  bid”  offerings  or  “bought 
deals.”  One  difference  is  that  a  Rule 
144A  offering  uses  an  offering 
memorandum  rather  than  a  prospectus 
that  is  filed  with  the  SEC.  The 
marketing  process  is  substantially 
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similar,  except  that  the  selling  efforts 
are  limited  to  contacting  QIBs  and  there 
are  no  general  solicitations  for  buyers 
(e.g.,  no  general  advertising).  In 
addition,  contracts  for  sale  may  be 
entered  into  with  investors  and 
securities  may  be  priced  before  a  selling 
agreement  is  executed  (and  this  is 
typically  the  case  with  respect  to  sales 
of  asset-backed  securities).  Further, 
generally,  there  are  no  non-manager 
members  in  a  Rule  144 A  selling 
syndicate.  The  Applicants  nonetheless 
request  that  the  proposed  exemption 
extend  to  authorization  for  situations 
where  a  PNC/BlackRock  Related  Broker- 
Dealer  acts  as  manager  or  as  a  member. 

42.  The  proposed  exemption  is 
administratively  feasible.  In  this  regard, 
compliance  with  the  terms  and 
conditions  of  the  proposed  exemption 
will  be  verifiable  and  subject  to  audit. 

43.  The  Applicants  represent  that  the 
proposed  exemption  is  in  the  interest  of 
participants  and  beneficiaries  of  Client 
Plans  that  engage  in  the  covered 
transactions.  In  this  regard,  it  is 
represented  that  the  proposed 
exemption  will  increase  the  investment 
opportunities  and  will  reduce 
administrative  costs  for  Client  Plans. 

Further,  the  Applicants  represent  that 
the  proposed  exemption  is  protective  of 
the  rights  of  participants  and 
beneficiaries  of  affected  Client  Plans.  In 
this  regard,  the  notification  provisions 
and  other  requirements  in  the  proposed 
exemption  are  similar  to  the  conditions 
set  forth  in  other  exemptions  published 
by  the  Department  in  similar 
circumstances. 

44.  In  summary,  it  is  represented  that 
the  proposed  transactions  meet  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 
(a)  The  Client  Plans  will  gain  access  to 
desirable  investment  opportunities;  (b) 
in  each  offering,  an  Asset  Manager  will 
purchase  the  Securities  for  its  Client 
Plans  from  an  underwriter  or  broker- 
dealer  other  than  a  PNC/BlackRock 
Related  Entity;  (c)  conditions  of  the 
proposed  exemption  will  restrict  the 
types  of  Securities  that  may  be 
purchased,  the  types  of  underwriting  or 
selling  syndicates  and  issuers  involved, 
and  the  price  and  timing  of  the 
purchases;  (d)  the  amount  of  Securities 
that  an  Asset  Manager  may  purchase  on 
behalf  of  Client  Plans  will  be  subject  to 
percentage  limitations;  (e)  a  PNC/ 
BlackRock  Related  Broker-Dealer  will 
not  be  permitted  to  receive,  either 
directly,  indirectly  or  through 
designation,  any  selling  concession  with 
respect  to  the  Securities  sold  to  an  Asset 
Manager  on  behalf  of  an  account  of  a 
Client  Plan;  (f)  prior  to  any  purchase  of 


Securities,  an  Asset  Manager  will  make 
the  required  disclosures  to  an 
Independent  Fiduciary  of  each  Client 
Plan  and-obtain  authorization  in 
accordance  with  the  procedures  in  the 
proposed  exemption;  (g)  an  Asset 
Manager  will  provide  regular  reporting 
to  an  Independent  Fiduciary  of  each 
Client  Plan  with  respect  to  all  Securities 
purchased  pursuant  to  the  proposed 
exemption,  if  granted;  (h)  each  Client 
Plan  will  be  subject  to  net  asset 
requirements,  with  certain  exceptions 
for  Pooled  Funds;  and  (i)  an  Asset 
Manager  must  have  total  assets  under 
management  in  excess  of  $5  billion  and 
shareholders’  or  partners’  equity  in 
excess  of  $1  million,  in  addition  to 
qualifying  as  a  QPAM,  pursuant  to  Part 
V(a)  of  PTE  84-14. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  Applicants  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act; 

(3)  Before  an  exemption  can  be 
granted  under  section  408(a)  of  the  Act, 
the  Department  must  find  that  the 
exernption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 


not  in  derogation  of,  any  other 
provisions  of  the  Act,  including 
statutory  or  administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  and/or 
requests  for  a  public  hearing  on  the 
pending  exemption  to  the  address,  as  set 
forth  below,  within  the  time  frame,  as 
set  forth  below,  All  comments  and 
requests  for  a  public  hearing  will  be 
made  a  part  of  the  record.  Comments 
and  hearing  requests  should  state  the 
reasons  for  the  writer’s  interest  in  the 
proposed  exemption.  A  request  for  a 
public  hearing  must  also  state  the  issues 
to  be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing.  Comments  and 
hearing  requests  received  will  also  be 
available  for  public  inspection  with  the 
referenced  application  at  the  address,  as 
set  forth  below. 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  of  Labor  (the  Department)  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act  or  ERISA) 
and  section  4975(c)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  Code)  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990)  as 
follows: 

Section  I — Covered  Transactions 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  section  406  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (F)  of  the  Code,  shall  not  apply 
to  the  purchase  of  certain  securities  (the 
Securities),  as  defined,  below  in  Section 
IV(k),  by  an  Asset  Manager,  as  defined, 
below,  in  Section  IV(f),  from  any  person 
other  than  the  Asset  Manager  or  PNC/ 
BlackRock  Related  Entities,  as  defined, 
below,  in  Section  IV(c),  during  the 
existence  of  an  underwriting  or  selling 
syndicate  with  respect  to  such 
Securities,  where  the  Asset  Manager 
purchases  such  Securities,  as  a  fiduciary 
on  behalf  of  an  employee  benefit  plan  or 
employee  benefit  plans  (Client  Plan(s)), 
as  defined,  below,  in  Section  IV(h):  or 
on  behalf  of  Client  Plans,  and/or  In- 
House  Plans,  as  defined,  below,  in 
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Section  IV(o),  which  are  irivested  in  a 
pooled  fund  or  in  pooled  funds  (Pooled 
Fund(s)),  as  defined,  below,  in  Section 
IV(iJ  under  the  following  circumstances: 

(a)  Where  a  PNC/Blacfeock  Related 
Broker-Dealer,  as  defined,  below,  in 
Section  IV{b),  is  a  manager  or  member 
of  such  syndicate  (an  affiliated 
underwriter  transaction  (AUT));  or 

(b)  Where  a  PNC/Blacld?ock  Related 
Broker-Dealer,  as  defined,  below,  in 
Section  IV(b),  is  a  manager  or  member 
of  such  syndicate  and  an  Affiliated 
Servicer,  as  defined  below  in  Section 
IV(p),  serves  as  servicer  of  a  trust  that 
issued  the  Securities  (whether  or  not 
debt  securities)  (an  affiliated  servicer 
transaction  (AUT  and  AST);  or 

(c)  Where  an  Affiliated  Servicer  serves 
as  servdcer  of  a  trust  that  issued  the 
Securities  (whether  or  not  debt 
securities)  (AST). 

This  proposed  exemption  applies  to 
transactions,  as  described,  above,  in 
Section  1(a)  and  (b)  of  this  exemption 
only  if  the  applicable  conditions  as  set 
forth,  below,  in  Section  II,  are  satisfied. 
This  proposed  exemption  applies  to  the 
transaction,  as  described,  above,  in 
Section  1(c)  of  this  exemption,  only  if  all 
of  the  conditions,  as  set  forth,  below,  in 
Section  III  are  satisfied. 

Section  II — Conditions  for  Transactions 
Described  in  Section  1(a)  and  (b) 

The  proposed  exemption  is 
conditioned  upon  satisfaction  of  the 
following  requirements: 

(a)(1)  The  Securities  to  be  purchased 
are  either — 

(i)  Part  of  an  issue  registered  under 
the  Securities  Act  of  1933  (the  1933  Act) 
(15  U.S.C.  77a  et  seq.).  If  the  Securities 
to  be  purchased  are  part  of  an  issue  that 
is  exempt  from  such  registration 
requirement,  such  Securities: 

(A)  Are  issued  or  guaranteed  by  the 
United  States  or  by  any  person 
controlled  or  supervised  by  and  acting 
as  an  instrumentality  of  the  United 
States  pursuant  to  authority  granted  by 
the  Congress  of  the  United  States, 

(B)  Are  issued  by  a  bank, 

(C)  Are  exempt  from  such  registration 
requirement  pursuant  to  a  federal 
statute  other  than  the  1933  Act,  or 

(D)  Are  the  subject  of  a  distribution 
and  are  of  a  class  which  is  required  to 
be  registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  781),  and  are 
issued  by  an  issuer  that  has  been  subject 
to  the  reporting  requirements  of  section 
13  of  the  1934  Act  (15  U.S.C.  78m)  for 

a  period  of  at  least  ninety  (90)  days 
immediately  preceding  the  sale  of  such 
Securities  and  that  has  filed  all  reports 
required  to  be  filed  thereunder  with  the 
Securities  and  Exchange  Commission 


(SEC)  during  the  preceding  twelve  (12) 
months;  or 

(ii)  Part  of  an  issue  that  is  an  Eligible 
Rule  144 A  Offering,  as  defined  in  SEC 
Rule  lOf-3  (17  CFR  270.10f  3(a)(4)). 
Where  the  Eligible  Rule  144A  Offering 
of  the  Securities  is  of  equity  securities, 
the  offering  syndicate  shall  obtain  a 
legal  opinion  regarding  the  adequacy  of 
the  disclosure  in  the  offering 
memorandum; 

(2)  The  Securities  to  be  purchased  are 
purchased  prior  to  the  end  of  the  first 
day  on  which  any  sales  are  made, 
pursuant  to  that  offering,  at  a  price  that 
is  not  more  than  the  price  paid  by  each 
other  purchaser  of  the  Securities  in  that 
offering  or  in  any  concurrent  offering  of 
the  Securities,  except  that — 

(i)  If  such  Securities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  may  be  purchased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates;  or 

(ii)  If  such  Securities  are  debt 
securities,  they  may  be  purchased  at  a 
price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of  the , 
Securities  in  that  offering  or  in  any 
concurrent  offering  of  the  Securities  and 
may  be  purchased  on  a  day  subsequent 
to  the  end  of  the  first  day  on  which  any 
sales  are  made,  pursuant  to  that  offering, 
provided  that  the  interest  rates,  as  of  the 
date  of  such  purchase,  on  comparable 
debt  securities  offered  to  the  public 
subsequent  to  the  end  of  the  first  day  on 
which  any  sales  are  made  and  prior  to 
the  purchase  date  are  less  than  the 
interest  rate  of  the  debt  Securities  being 
purchased;  and 

(3)  The  Securities  to  be  purchased  are 
offered  pursuant  to  an  underwriting  or 
selling  agreement  under  which  the 
members  of  the  syndicate  are  committed 
to  purchase  all  of  the  Securities  being 
offered,  except  if — 

(i)  Such  Securities  are  purchased  by 
others  pursuant  to  a  rights  offering;  or 

(ii)  Such  Securities  are  offered 
pursuant  to  an  over-allotment  option. 

(b)  The  issuer  of  the  Securities  to  be 
purchased  pursuant  to  this  proposed 
exemption  must  have  been  in 
continuous  operation  for  not  less  than 
three  (3)  years,  including  the  operation 
of  any  predecessors,  unless  the 
Securities  to  be  purchased — 

(1)  are  non-convertible  debt  securities 
rated  in  one  of  the  four  highest  rating 
categories  by  Standard  &  Poor’s  Rating 
Services,  Moody’s  Investors  Service, 
Inc.,  Fitch  Ratings,  Inc.,  DBRS  Limited, 
DBRS,  Inc.,  or  any  successors  thereto 
(collectively,  the  Rating  Organizations); 
provided  that  none  of  the  Rating 
Organizations  rates  such  securities  in  a 
category  lower  than  the  fourth  highest 
rating  category;  or 


(2)  are  debt  securities  issued  or  fully 
guaranteed  by  the  United  States  or  by 
any  person  controlled  or  supervised  by 
and  acting  as  an  instrumentality  of  the 
United  States  pursuant  to  authority 
granted  by  the  Congress  of  the  United 
States;  or 

(3)  are  debt  securities  which  are  fully 
guaranteed  by  a  person  (the  Guarantor) 
that  has  been  in  continuous  operation 
for  not  less  than  three  (3)  years, 
including  the  operation  of  any 
jjredecessors,  provided  that  such 
Guarantor  has  issued  other  securities 
registered  under  the  1933  Act;  or  if  such 
Guarantor  has  issued  other  securities 
which  are  exempt  firom  such  registration 
requirement,  such  Guarantor  has  been 
in  continuous  operation  for  not  less 
than  three  (3)  years,  including  the 
operation  of  any  predecessors,  and  such 
Guarantor: 

(A)  Is  a  bank,  or 

(B)  Is  an  issuer  of  securities  which  are 
exempt  from  such  registration 
requirement,  pursuant  to  a  Federal 
statute  other  than  the  1933  Act;  or 

(G)  Is  an  issuer  of  securities  that  are 
the  subject  of  a  distribution  and  are  of 
a  class  which  is  required  to  be  registered 
under  section  12  of  the  1934  Act  (15 
U.S.G.  781),  and  are  issued  by  an  issuer 
that  has  been  subject  to  the  reporting 
requirements  of  section  13  of  the  1934 
Act  (15  U.S.C.  78m)  for  a  period  of  at 
least  ninety  (90)  days  immediately 
preceding  the  sale  of  such  securities  and 
that  has  filed  all  reports  required  to  be 
filed  hereunder  with  the  SEC  during  the 
preceding  twelve  (12)  months. 

(c)  The  aggregate  amount  of  Securities 
of  an  issue  purchased,  pursuant  to  this 
proposed  exemption,  by  the  Asset 
Manager  with:  (i)  The  assets  of  all  Client 
Plans;  and  (ii)  the  assets,  calculated  on 
a  pro  rata  basis,  of  all  Client  Plans  and 
In-House  Plans  investing  in  Pooled 
Funds  managed  by  the  Asset  Manager; 
and  (iii)  the  assets  of  plans  to  which  the 
Asset  Manager  renders  investment 
advice  within  the  meaning  of  29  CFR 
2510.3  21(c)  does  not  exceed: 

(1)  10  percent  (10%)  of  the  total 
amount  of  the  Securities  being  offered 
in  an  issue,  if  such  Securities  are  equity 
securities; 

(2)  35  percent  (35%)  of  the  total 
amount  of  the  Securities  being  offered 
in  an  issue,  if  such  Securities  are  debt 
securities  rated  in  one  of  the  four 
highest  rating  categories  by  at  least  one 
of  the  Rating  Organizations;  provided 
that  none  of  the  Rating  Organizations 
rates  such  Securities  in  a  category  lower 
than  the  fourth  highest  rating  category; 
or 

(3)  25  percent  (25%)  of  the  total 
amount  of  the  Securities  being  offered 
in  an  issue,  if  such  Securities  are  debt 
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securities  rated  in  the  fifth  or  sixth 
highest  rating  categories  by  at  least  one 
of  the  Rating  Organizations;  provided 
that  none  of  the  Rating  Organizations 
rates  such  Securities  in  a  category  lower 
than  the  sixth  highest  rating  category; 
and 

(4)  The  assets  of  any  single  Client 
Plan  (and  the  assets  of  any  Client  Plans 
and.any  In-House  Plans  investing  in 
Pooled  Funds)  may  not  be  used  to 
purchase  any  Securities  being  offered,  if 
such  Securities  are  debt  securities  rated 
lower  than  the  sixth  highest  rating 
category  by  any  of  the  Rating 
Organizations; 

(5)  Notwithstanding  the  percentage  of 
Securities  of  an  issue  permitted  to  be 
acquired,  as  set  forth  in  Section  II(cKl), 
(2),  and  (3),  above,  of  this  proposed 
exemption,  the  amount  of  Securities  in 
any  issue  (whether  equity  or  debt 
securities)  purchased,  pursuant  to  this 
proposed  exemption,  by  the  Asset 
Manager  on  behalf  of  any  single  Client 
Plan,  either  individually  or  through 
investment,  calculated  on  a  pro  rata 
basis,  in  a  Pooled  Fund  may  not  exceed 
three  percent  (3%)  of  the  total  amount 
of  such  Securities  being  offered  in  such 
issue,  and; 

(6)  If  purchased  in  an  Eligible  Rule 
144A  Offering,  the  total  amount  of  the 
Securities  being  offered  for  purposes  of 
determining  the  percentages,  described, 
above,  in  Section  II(c)(l)-(3)  and  (5),  is 
the  total  of: 

(i)  The  principal  amount  of  the 
offering  of  such  class  of  Securities  sold 
by  underwriters  or  members  of  the 
selling  syndicate  to  “qualified 
institutional  buyers”  (QIBs),'as  defined 
in  SEC  Rule  144A  (17  CFR 
230.144A(a)(l));  plus 

(ii)  The  principal  amount  of  the 
offering  of  such  class  of  Securities  in 
any  concurrent  public  offering. 

(d)  The  aggregate  amount  to  be  paid 
by  any  single  Client  Plan  in  purchasing 
any  Securities  which  are  the  subject  of 
this  proposed  exemption,  including  any 
amounts  paid  by  any  Client  Plan  or  In- 
House  Plan  in  purchasing  such 
Securities  through  a  Pooled  Fund, 
calculated  on  a  pro  rata  basis,  does  not  . 
exceed  three  percent  (3%)  of  the  fair 
market  value  of  the  net  assets  of  such 
Client  Plan  or  In-House  Plan,  as  of  the 
last  day  of  the  most  recent  fiscal  quarter 
of  such  Client  Plan  or  In-House  Plan 
prior  to  such  transaction. 

(e)  The  covered  transactions  are  not 
part  of  an  agreement,  arrangement,  or 
understanding  designed  to  benefit  any 
PNC/BlackRock  Related  Entity. 

(f)  If  the  transaction  is  an  AUT,  no 
PNC/BlackRock  Related  Broker-Dealer 
receives,  either  directly,  indirectly,  or 
through  designation,  any  selling 


concession,  or  other  compensation  or 
consideration  that  is  based  upon  the 
amount  of  Securities  purchased  by  any 
single  Client  Plan,  or  that  is  based  on 
the  amount  of  Securities  purchased  by 
Client  Plans  or  In-House  Plans  through 
Pooled  Funds,  pursuant  to  this 
proposed  exemption.  In  this  regard,  a 
PNC/BlackRock  Related  Broker-Dealer 
may  not  receive,  either  directly  or 
indirectly,  any  compensation  or 
consideration  that  is  attributable  to  the 
fixed  designations  generated  by 
purchases  of  the  Securities  by  the  Asset 
Manager  on  behalf  of  any  single  Client 
Plan  or  any  Client  Plan  or  In-House  Plan 
in  Pooled  Funds. 

(g) (1)  If  the  transaction  is  an  AUT,  the 
amount  a  PNC/BlackRock  Related 
Broker-Dealer  receives  in  management, 
underwriting,  or  other  compensation  or 
consideration  is  not  increased  through 
an  agreement,  arrangement,  or 
understanding  for  the  purpose  of 
compensating  such  PNC/BlackRock 
Related  Broker-Dealer  for  foregoing  any 
selling  concessions  for  those  Securities 
sold  pursuant  to  this  proposed 
exemption.  Except  as  described  above, 
nothing  in  this  Section  11(g)(1)  shall  be 
construed  as  precluding  a  PNC/ 
BlackRock  Related  Broker-Dealer  from 
receiving  management  fees  for  serving 
as  manager  of  an  underwriting  or  selling 
syndicate,  underwriting  fees  for 
assuming  the  responsibilities  of  an 
underwriter  in  the  underwriting  or 
selling  syndicate,  or  other  compensation 
or  consideration  that  is  not  based  upon 
the  amount  of  Securities  purchased  by 
the  Asset  Manager  on  behalf  of  any 
single  Client  Plan,  or  on  behalf  of  any 
Client  Plan  or  In-House  Plan 
participating  in  Pooled  Funds,  pursuant 
to  this  proposed  exemption;  and 

(2)  Each  PNC/BlackRock  Related 
Broker-Dealer  shall  provide  to  the  Asset 
Manager  a  written  certification,  signed 
by  an  officer  of  such  PNC/BlackRock 
Related  Broker-Dealer,  stating  the 
amount  that  each  such  PNC/BlackRock 
Related  Broker-Dealer  received  in 
compensation  or  consideration  during 
the  past  quarter,  in  connection  with  any 
offerings  covered  by  this  proposed 
exemption,  was  not  adjusted  in  a 
manner  inconsistent  with  Section  11(e), 
(f),  or  (g)  of  this  proposed  exemption. 

(h)  The  covered  transactions  are 
performed  under  a  written  authorization 
executed  in  advance  by  an  independent 
fiduciary  of  each  single  Client  Plan  (the 
Independent  Fiduciary),  as  defined, 
below,  in  Section  IV(j). 

(i)  Prior  to  the  execution  by  an 
Independent  Fiduciary  of  a  single  Client 
Plan  of  the  written  authorization 
described,  above,  in  Section  11(h),  the 
following  information  and  materials 


(which  may  be  provided  electronically) 
must  be  provided  by  the  Asset  Manager 
to  such  Independent  Fiduciary: 

(1)  A  copy  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  and  a  copy  of 
the  final  exemption  (the  Grant)  as 
published  in  the  Federal  Register, 
provided  that  the  Notice  and  the  Grant 
are  supplied  simultaneously;  and 

(2)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  such  Independent 
Fiduciary  requests  the  Asset  Manager  to 
provide. 

(j)  Subsequent  to  the  initial 
authorization  by  an  Independent 
Fiduciary  of  a  single  Client  Plan 
permitting  the  Asset  Manager  to  engage 
in  the  covered  transactions  on  behalf  of 
such  single  Client  Plan,  the  Asset 
Manager  will  continue  to  be  subject  to 
the  requirement  to  provide  within  a 
reasonable  period  of  time  any 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests  the 
Asset  Manager  to  provide. 

(k) (l)  In  the  case  of  an  existing 
employee  benefit  plan  investor  (or 
existing  In-House  Plan  investor,  as  the 
case  may  be)  in  a  Pooled  Fund,  such 
Pooled  Fund  may  not  engage  in  any 
covered  transactions  pursuant  to  this 
proposed  exemption,  unless  the  Asset 
Manager  provides  the  written 
information,  as  described,  below,  and 
within  the  time  period  described, 
below,  in  this  Section  II(k)(2),  to  the 
Independent  Fiduciary  of  each  such 
plan  participating  in  such  Pooled  Fund 
(and  to  the  fiduciary  of  each  such  In- 
House  Plan  participating  in  such  Pooled 
Fund). 

(2)  The  following  information  and 
materials,  (which  may  be  provided 
electronically)  shall  be  provided  by  the 
Asset  Manager  not  less  than  45  days 
prior  to  such  Asset  Manager  engaging  in 
the  covered  transactions  on  behalf  of  a 
Pooled  Fund,  pursuant  to  this  proposed 
exemption;  and  provided  further  that 
the  information  described,  below,  in 
this  Section  II(k)(2)(i)  and  (iii)  is 
supplied  simultaneously: 

(i)  A  notice  of  the  intent  of  such 
Pooled  Fund  to  purchase  Securities 
pursuant  to  this  proposed  exemption,  a 
copy  of  this  Notice,  and  a  copy  of  the 
Grant,  as  published  in  the  Federal 
Register,  provided  that  the  Notice  and 
the  Grant  are  supplied  simultaneously; 

(ii)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  of  a  plan  (or  fiduciary  of  an 
In-House  Plan)  participating  in  a  Pooled 
Fund  requests  the  Asset  Manager  to 
provide;  and 
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(iii)  A  termination  form  expressly 
providing  an  election  for  the 
Independent  Fiduciary  of  a  plan  (or 
fiduciary  of  an  In-House  Plan) 
participating  in  a  Pooled  Fund  to 
terminate  such  plan’s  (or  In-House 
Plan’s)  investment  in  such  Pooled  Fund 
without  penalty  to  such  plan  (or  In- 
House  Plan).  Such  form  shall  include 
instructions  specifying  how  to  use  the 
form.  Specifically,  the  instructions  will 
explain  that  such  plan  (or  such  In- 
House  Plan)  has  an  opportunity  to 
withdraw  its  assets  from  a  Pooled  Fund 
for  a  period  of  no  more  than  30  days 
after  such  plan’s  (or  such  In-House 
Plan’s)  receipt  of  the  initial  notice  of 
intent,  described,  above,  in  Section 
II(k)(2)(i),  and  that  the  failure  of  the 
Independent  Fiduciary  of  such  plan  (or 
fiduciary  of  such  In-House  Plan)  to 
return  the  termination  form  to  the  Asset 
Manager  in  the  case  of  a  plan  (or  In- 
House  Plan)  participating  in  a  Pooled 
Fund  by  the  specified  date  shall  be 
deemed  to  be  an  approval  by  such  plan 
(or  such  In-House  Plan)  of  its 
participation  in  the  covered  transactions 
as  an  investor  in  such  Pooled  Fund. 

Further,  the  instructions  will  identify 
the  Asset  Manager  and  the  PNC/ 
BlackRock  Related  Broker-Dealer  and 
the  Affiliated  Servicer,  if  applicable, 
and  will  provide  the  address  of  the 
Asset  Manager.  The  instructions  will 
state  that  this  proposed  exemption  may 
be  unavailable,  unless  the  fiduciary  of 
each  plan  participating  in  the  covered 
transactions  as  an  investor  in  a  Pooled 
Fund  is,  in  fact,  independent  of  the 
PNC/BlackRock  Related  Entities.  The 
instructions  will  also  state  that  the 
fiduciary  of  each  such  plan  must  advise 
the  Asset  Manager,  in  writing,  if  it  is  not 
an  “Independent  Fiduciary,’’  as  that 
term  is  defined,  below,  in  Section  IV(j). 

For  purposes  of  this  Section  II(k),  the 
requirement  that  the  fiduciary 
responsible  for  the  decision  to  authorize 
the  transactions  described,  above,  in 
Section  I  of  this  proposed  exemption  for 
each  plan  be  independent  of  the  PNC/ 
BlackRock  Related  Entities  shall  not 
apply  in  the  case  of  an  In-House  Plan. 

(1)(1)  In  the  case  of  each  plan  (and  in 
the  case  of  each  In-House  Plan)  whose 
assets  are  proposed  to  be  invested  in  a 
Pooled  Fund  after  such  Pooled  Fund  has 
satisfied  the  conditions  set  forth  in  this 
proposed  exemption  to  engage  in  the 
covered  transactions,  the  investment  by 
such  plan  (or  by  such  In-House  Plan)  in 
the  Pooled  Fund  is  subject  to  the  prior 
written  authorization  of  an  Independent 
Fiduciary  representing  such  plan  (or  the 
prior  written  authorization  by  the 
fiduciary  of  such  In-House  Plan,  as  the 
case  may  be),  following  the  receipt  by 
such  Independent  Fiduciary  of  such 


plan  (or  by  th'e  fiduciary  of  such  In- 
House  Plan,  as  the  case  may  be)  of  the 
written  information  described,  above,  in 
Section  II(k)(2)(i)  and  (ii);  provided  that 
the  Notice  and  the  Grant,  described, 
above,  in  Section  II(k)(2)(i)  are  provided 
simultaneously. 

(2)  For  purposes  of  this  Section  11(1), 
the  requirement  that  the  fiduciary 
responsible  for  the  decision  to  authorize 
the  transactions  described,  above,  in 
Section  I  of  this  proposed  exemption  for 
each  plan  proposing  to  invest  in  a 
Pooled  Fund  be  independent  of  the 
PNC/BlackRock  Related  Entities  shall 
not  apply  in  the  case  of  an  In-House 
Plan. 

(m)  Subsequent  to  the  initial 
authorization  by  an  Independent 
Fiduciary  of  a  plan  (or  by  a  fiduciary  of 
an  In-House  Plan)  to  invest  in  a  Pooled 
Fund  that  engages  in  the  covered 
transactions,  the  Asset  Manager  will 
continue  to  be  subject  to  the 
requirement  to  provide  within  a 
reasonable  period  of  time  any 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  of  such  plan 
(or  the  fiduciary  of  such  In-House  Plan, 
as  the  case  may  be)  requests  the  Asset 
Manager  to  provide. 

(n)  At  least  once  every  three  months, 
and  not  later  than  45  days  following  the 
period  to  which  such  information 
relates,  the  Asset  Manager  shall  furnish: 

(1)  In  the  case  of  each  single  Client 
Plan  that  engages  in  the  covered 
transactions,  tbe  information  described, 
below,  in  this  Section  II(n)(3)-(7),  to  the 
Independent  Fiduciary  of  each  such 
single  Client  Plan. 

(2)  In  the  case  of  each  Pooled  Fund  in 
which  a  Client  Plan  (or  in  which  an  In- 
House  Plan)  invests,  the  information 
described,  below,  in  this  Section 
II(n)(3)-(6)  and  (8),  to  the  Independent 
Fiduciary  of  each  such  Client  Plan  (and 
to  the  fiduciary  of  each  such  In-House 
Plan)  invested  in  such  Pooled  Fund. 

(3)  A  quarterly  report  (the  Quarterly 
Report)  (which  may  be  provided 
electronically)  which  discloses  all  the 
Securities  purchased  pursuant  to  this 
proposed  exemption  during  the  period 
to  which  such  report  relates  on  behalf 
of  the  Client  Plan,  In-House  Plan,  or 
Pooled  Fund  to  which  such  report 
relates,  and  which  discloses  the  terms  of 
each  of  the  transactions  described  in 
such  report,  including: 

(i)  The  type  of  Securities  (including 
the  rating  of  any  Securities  which  are 
debt  securities)  involved  in  each 
transaction; 

(ii)  The  price  at  which  the  Securities 
were  purchased  in  each  transaction; 


(iii)  The  first  day  on  which  any  sale 
was  made  during  the  offering  of  the 
Securities; 

(iv)  The  size  of  the  issue  of  the 
Securities  involved  in  each  transaction; 

(v)  The  number  of  Securities 
purchased  by  the  Asset  Manager  for  the 
Client  Plan,  In-House  Plan,  or  Pooled 
Fund  to  which  the  transaction  relates; 

(vi)  The  identity  of  the  underwriter 
from  whom  the  Securities  were 
purchased  for  each  transaction; 

(vii)  The  underwriting  spread  in  each 
transaction  (i.e.,  the  difference,  between 
the  price  at  which  the  underwriter 
purchases  the  securities  from  the  issuer 
and  the  price  at  which  the  securities  are 
sold  to  the  public); 

(viii)  The  price  at  which  any  of  the 
Securities  purchased  during  the  period 
to  which  such  report  relates  were  sold; 

(ix)  The  market  value  at  the  end  of  the 
period  to  which  such  report  relates  of 
the  Securities  purchased  during  such 
period  and  not  sold;  and 

(x)  In  the  case  of  an  AST,  the  basis 
upon  which  the  Affiliated  Servicer  is 
compensated; 

(4)  The  Quarterly  Report  contains: 

(i)  A  representation  that  the  Asset 
Manager  has  received  a  written 
certification  signed  by  an  officer  of  each 
PNC/BlackRock  Related  Broker-Dealer, 
as  described,  above,  in  Section  11(g)(2), 
affirming  that,  as  to  each  AUT  covered 
by  this  proposed  exemption  during  the 
past  quarter,  such  PNC/BlackRock 
Related  Broker-Dealer  acted  in 
compliance  with  Section  11(e),  (f),  and 
(g)  of  this  proposed  exemption.  In  the 
case  of  an  AST,  a  representation  of  the 
asset  Manager  affirming  that,  as  to  each 
AST,  the  transaction  was  not  part  of  an 
arrangement  or  understanding  designed 
to  benefit  the  Affiliated  SerVicer;  and 

(ii)  A  representation  that  copies  of 
such  certifications  will  be  provided 
upon  request; 

(5)  A  disclosure  in  the  Quarterly 
Report  that  states  that  any  other 
reasonably  available  information 
regarding  a  covered  transaction  that  an 
Independent  Fiduciary  (or  fiduciary  of 
an  In-House  Plan)  requests  will  be 
provided,  including,  but  not  limited  to: 

(i)  The  date  on  which  the  Securities 
were  purchased  on  behalf  of  the  Client 
Plan  (or  the  In-House  Plan)  to  which  the 
disclosure  relates  (including  Securities 
purchased  by  Pooled  Funds  in  which 
such  Client  Plan  (or  such  In-House  Plan) 
invests; 

(ii)  The  percentage  of  the  offering 
purchased  on  behalf  of  all  Client  Plans 
(and  the  pro  rata  percentage  purchased 
on  behalf  of  Client  Plans  and  In-Hdnse 
Plans  investing  in  Pooled  Funds);  and 

(iii)  The  identity  of  all  members  of  the 
underwriting  syndicate; 
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(6)  The  Quarterly  Report  discloses  any 
instance  during  the  past  quarter  where 
the  Asset  Manager  was  precluded  for 
any  period  of  time  from  selling 
Securities  purchased  under  this 
proposed  exemption  in  that  quarter 
because  of  its  relationship  to  a  PNC/ 
BlackRock  Related  Broker-Dealer  or  of 
an  Affiliated  Servicer  and  the  reason  for 
this  restriction; 

(7)  Explicit  notification,  prominently 
displayed  in  each  Quarterly  Report  sent 
to  the  Independent  Fiduciary  of  each 
single  Client  Plan  that  engages  in  the 
covered  transactions  that  the 
authorization  to  engage  in  such  covered 
transactions  may  be  terminated,  without 
penalty  to  such  single  Client  Plan, 
within  five  (5)  days  after  the  date  that 
the  Independent  Fiduciary  of  such 
single  Client  Plan  informs  the  person 
identified  in  such  notification  that  the 
authorization  to  engage  in  the  covered 
transactions  is  terminated;  and 

(8)  Explicit  notification,  prominently 
displayed  in  each  Quarterly  Report  sent 
to  the  Independent  Fiduciary  of  each 
Client  Plan  (and  to  the  fiduciary  of  each 
In-House  Plan)  that  engages  in  the 
covered  transactions  through  a  Pooled 
Fund  that  the  investment  in  such 
Pooled  Fund  may  be  terminated, 
without  penalty  to  such  Client  Plan  (or 
such  In-House  Plan),  within  such  time 
as  may  be  necessary  to  effect  the 
withdrawal  in  an  orderly  manner  that  is 
equitable  to  all  withdrawing  plans  and 
to  the  non- withdrawing  plans,  after  the 
date  that  the  Independent  Fiduciary  of 
such  Client  Plan  (or  the  fiduciary  of 
such  In-House  Plan,  as  the  case  may  be) 
informs  the  person  identified  in  such 
notification  that  the  investment  in  such 
Pooled  Fund  is  terminated. 

(o)  For  purposes  of  engaging  in 
covered  transactions,  each  Client  Plan 
(and  each  In-House  Plan)  shall  have 
total  net  assets  with  a  value  of  at  least 
$50  million  (the  $50  Million  Net  Asset 
Requirement).  For  purposes  of  engaging 
in  covered  transactions  involving  an 
Eligible  Rule  144A  Offering,  each  Client 
Plan  (and  each  In-House  Plan)  shall 
have  total  net  assets  of  at  least  $100 
million  in  securities  of  issuers  that  are 
not  affiliated  with  such  Client  Plan  (or 
such  In-House  Plan,  as  the  case  may  be) 
(the  $100  Million  Net  Asset 
Requirement). 

For  purposes  of  a  Pooled  Fund 
engaging  in  covered  transactions,  each 
Client  Plan  (and  each  In-House  Plan)  in 
such  Pooled  Fund  shall  have  total  net 
assets  with  a  value  of  at  least  $50 
million.  Notwithstanding  the  foregoing, 
if  each  such  Client  Plan  (and  each  such 
In-House  Plan)  in  such  Pooled  Fund 
does  not  have  total  net  assets  with  a 
value  of  at  least  $50  million,  the  $50 


Million  Net  Asset  Requirement  will  be 
met,  if  50  percent  (50%)  or  more  of  the 
units  of  beneficial  interest  in  such 
Pooled  Fund  are  held  by  Client  Plans  (or 
by  In-House  Plans)  each  of  which  has 
total  net  assets  with  a  value  of  at  least 
$50  million.  For  purposes  of  a  Pooled 
Fund  engaging  in  covered  transactions 
involving  an  Eligible  Rule  144A 
Offering,  each  Client  Plan  (and  each  In- 
House  Plan)  in  such  Pooled  Fund  shall 
have  total  net  assets  of  at  least  $100 
million  in  securities  of  issuers  that  are 
not  affiliated  with  such  Client  Plan  (or 
such  In-House  Plan,  as  the  case  may  be). 
Notwithstanding  the  foregoing,  if  each 
such  Client  Plan  (and  each  such  In- 
House  Plan)  in  such  Pooled  Fund  does 
not  have  total  net  assets  of  at  least  $100 
million  in  securities  of  issuers  that  are 
not  affiliated  with  such  Client  Plan  (or 
In-House  Plan,  as  the  case  may  be),  the 
$100  Million  Net  Asset  Requirement 
will  be  met  if  50  percent  (50%)  or  more 
of  the  units  of  beneficial  interest  in  such 
Pooled  Fund  are  held  by  Client  Plans  (or 
by  In-House  Plans)  each  of  which  have 
total  net  assets  of  at  least  $100  million 
in  securities  of  issuers  that  are  not 
affiliated  with  such  Client  Plan  (or  such 
In-House  Plan,  as  the  case  may  be),  and 
the  Pooled  Fund  itself  qualifies  as  a 
QIB,  as  determined  pursuant  to  SEC 
Rule  144A  (17  CFR  230.144A(a)(F)). 

For  purposes  of  the  net  asset 
requirements  described,  above,  in  this 
Section  II(o),  where  a  group  of  Client 
Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act,  the  $50  Million  Net 
Asset  Requirement  (or  in  the  case  of  an 
Eligible  Rule  144A  Offering,  the  $100 
Million  Net  Asset  Requirement)  may  be 
met  by  aggregating  the  assets  of  such 
Client  Plans,  if  the  assets  of  such  Client 
Plans  are  pooled  for  investment 
purposes  in  a  single  master  trust. 

(p)  No  more  than  20  percent  of  the 
assets  of  a  Pooled  Fund,  at  the  time  of 
a  covered  transaction,  are  comprised  of 
assets  of  In-House  Plans  for  which  the 
Asset  Manager,  a  PNC/BlackRock 
Related  Entity  or  the  Affiliated  Servicer 
exercises  investment  discretion. 

(q)  The  Asset  Manager  and  the  PNC/ 
BlackRock  Related  Broker-Dealer,  as 
applicable,  maintain,  or  cause  to  be 
maintained,  for  a  period  of  six  (6)  years 
from  the  date  of  any  covered  transaction 
such  records  as  are  necessary  to  enable 
the  persons,  described,  below,  in 
Section  II(r),  to  determine  whether  the 
conditions  of  this  proposed  exeniption 
have  been  met,  except  that — 

(1)  No  party  in  interest  with  respect 
to  a  plan  which  engages  in  the  covered 
transactions,  other  than  the  Asset 
Manager,  and  the  PNC/BlackRock 


Related  Broker-Dealer  or  Affiliated 
Servicer,  as  applicable,  shall  be  subject 
to  a  civil  penalty  under  section  502(i)  of 
the  Act  or  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  such 
records  are  not  maintained,  or  not 
available  for  examination,  as  required, 
below,  by  Section  II(r);  and 

(2)  A  prohibited  transaction  shall  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Asset  Manager,  or  the  PNC/ 
BlackRock  Related  Broker-Dealer,  or  the 
Affiliated  Servicer,  as  applicable,  such 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period. 

(r)(l)  Except  as  provided,  below,  in 
Section  II(r)(2),  and  notwithstanding 
any  provisions  of  subsections  (a)(2)  and 
(b)  of  section  504  of  the  Act,  the  records 
referred  to,  above,  in  Section  II(q)  are 
unconditionally  available  at  their 
customary  location  for  examination , 
during  normal  business  hours  by — 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the  SEC;  or 

(ii)  Any  fiduciary  of  any  plan  that 
engages  in  the  covered  transactions,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary;  or 

(iii)  Any  employer  of  participants  and 
beneficiaries  and  any  employee 
organization  whose  members  are 
covered  by  a  plan  that  engages  in  the 
covered  transactions,  or  any  authorized 
employee  or  representative  of  these 
entities;  or 

(iv)  Any  participant  or  beneficiary  of 
a  plan  that  engages  in  the  covered 
transactions,  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described, 
above,  in  Section  II(r)(l)(ii)-(iv)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Asset  Manager,  or  the  PNC/ 
BlackRock  Related  Broker-Dealer,  or  the 
Affiliated  Servicer,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential;  and 

(3)  Should  the  Asset  Manager,  or  the 
PNC/BlackRock  Related  Broker-Dealer 
or  the  Affiliated  Servicer  refuse  to 
disclose  information  on  the  basis  that 
such  information  is  exempt  from 
disclosure,  pursuant  to  Section  ll(r)(2), 
above,  the  Asset  Manager  shall,  by  the 
close  of  the  thirtieth  (30th)  day 
following  the  request,  provide  a  written 
notice  advising  that  person  of  the 
reasons  for  the  refusal  and  that  the 
Department  may  request  such 
information. 
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Section  III — Conditions  for  Transactions 
Described  in  Section  1(c) 

The  proposed  exemption  is 
conditioned  upon  satisfaction  of  the 
following  requirements: 

(a)  The  Securities  to  be  purchased  are 
pass-through  certificates  or  trust 
certificates  that  represent  a  beneficial 
ownership  interest  in  the  assets  of  an 
issuer  which  is  a  trust  and  which 
entitles  the  holder  to  payments  of 
principal,  interest  and/or  other 
payments  made  with  respect  to  the 
assets  of  such  trust  and  the  corpus  or 
assets  of  which  consist  solely  of 
obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  commercial  real  property 
(including  obligations  secured  by 
leasehold  interests  on  commercial  real 
property)  that  are  rated  in  one  of  the 
four  highest  rating  categories  by  the 
Rating  Organizations;  provided  that 
none  of  the  Rating  Organizations  rates 
such  securities  in  a  category  lower  than 
the  fourth  highest  rating  category 
(CMBS). 

(b)  The  purchase  of  the  CMBS  meets 
the  conditions  of  an  applicable 
underwriter  exemption  (the  Underwriter 
Exemption(s)).  The  Underwriter 
Exemptions  are  a  group  of  individual 
exemptions  granted  by  the  Department 
to  provide  relief  for  the  origination  and 
operation  of  certain  asset  pool 
investment  trusts  and  the  acquisition, 
holding,  and  disposition  by  plans  of 
certain  asset-backed  pass-through 
certificates  representing  undivided 
interests  in  those  investment  trusts.  The 
most  recent  amendment  to  the 
Underwriter  Exemptions  is  PTE  2007- 
05,  72  FR  13130  (March  20,  2007), 
Technical  Correction  at  72  FR  16385 
(April  4.  2007)  (PTE  2007-05). 

(c) (1)  The  aggregate  amount  of  CMBS 
of  an  issue  purcfiased,  pursuant  to  this 
proposed  exemption,  by  the  Asset 
Manager  with: 

(1)  The  assets  of  all  Client  Plans;  and 

(ii)  The  assets,  calculated  on  a  pro 
rata  basis,  of  all  Client  Plans  and  In- 
House  Plans  investing  in  Pooled  Funds 
managed  by  the  Asset  Manager;  and 

(iii)  The  assets  of  plans  to  which  the 
Asset  Manager  renders  investment 
advice  within  the  meaning  of  29  CFR 
§  2510.3-21(c)  does  not  exceed  35 
percent  (35%)  of  the  total  amount  of  the 
CMBS  being  offered  in  an  issue. 

(2)  Notwithstanding  the  percentage  of 
CMBS  of  an  issue  permitted  to  be 
acquired,  as  set  forth  in  Section  111(c)(1) 
of  this  proposed  exemption,  the  amount 
of  CMBS  in  any  issue  purchased, 
pursuant  to  this  proposed  exemption,  by 
the  Asset  Manager  on  behalf  of  any 
single  Client  Plan,  either  individually  or 


through  investment,  calculated  on  a  pro 
rata  basis,  in  a  Pooled  Fund  may  not 
exceed  three  percent  (3%)  of  the  total 
amount  of  such  CMBS  being  offered  in 
such  issue,  and; 

(3)  If  purchased  in  an  Eligible  Rule 
144A  Offering,  the  total  amount  of  the 
CMBS  being  offered  for  purposes  of 
determining  the  percentages,  described 
in  this  Section  III(c),  is  the  total  of: 

(i)  The  principal  amount  of  the 
offering  of  such  class  of  CMBS  sold  by 
underwriters  or  members  of  the  selling 
syndicate  to  QIBs;  plus 

(ii)  The  principal  amount  of  the 
offering  of  such  class  of  CMBS  in  any 
concurrent  public  offering. 

(d)  The  aggregate  amount  to  be  paid 
by  any  single  Client  Plan  in  purchasing 
any  CMBS  which  are  the  subject  of  this 
proposed  exemption,  including  any 
amounts  paid  by  any  Client  Plan  or  In- 
House  Plan  in  purchasing  such  CMBS 
through  a  Pooled  Fund,  calculated  on  a 
pro  rata  basis,  does  not  exceed  three 
percent  (3%)  of  the  fair  market  value  of 
the  net  assets  of  such  Client  Plan  or  In- 
House  Plan,  as  of  the  last  day  of  the 
most  recent  fiscal  quarter  of  such  Client 
Plan  or  In-House  Plan  prior  to  such  ' 
transaction. 

(e)  The  covered  transactions  are  not. 
part  of  an  agreement,  arrangement,  or 
understanding  designed  to  benefit  any 
PNC/BlackRock  Related  Entity. 

(f)  The  covered  transactions  are 
performed  under  a  written  authorization 
executed  in  advance  by  an  Independent 
Fiduciary  of  each  single  Client  Plan,  as 
defined,  below,  in  Section  IV(j). 

The  written  authorization 
requirement  of  this  paragraph  shall  be 
deemed  satisfied  with  respect  to  the 
covered  transactions  involving  ASTs  if 
the  Asset  Manager  provides  to  the 
Independent  Fiduciary  the  materials 
described  in  Section  Ill(g),  below, 
together  with  a  termination  form 
expressly  providing  an  election  for  the 
Independent  Fiduciary  to  terminate  the 
authorization  with  respect  to  the 
covered  transactions  and  a  statement  to 
the  effect  that  the  Asset  Manager 
proposes  to  engage  in  the  covered 
transactions  on  a  specified  date  (that 
shall  be  not  less  than  45  days  after  the 
notice  is  sent  to  the  Independent 
Fiduciary)  unless  the  Independent 
Fiduciary  signs  and  returns  the 
termination  form  to  the  Asset  Manager 
prior  to  such  date. 

(g)  The  following  information  and 
materials  (which  may  be  provided 
electronically)  must  be  provided  by  the 
Asset  Manager  to  the  Independent 
Fiduciary  not  less  than  45  days  prior  to 
such  Asset  Manager  engaging  in  the 
covered  transactions  pursuant  to  this 
proposed  exemption: 


(1)  A  notice  of  the  intent  of  the  Asset 
Manager  to  purchase  CMBS  pursuant  to 
Section  1(c)  of  this  exemption,  a  copy  of 
the  Notice,  and  a  copy  of  the  Grant,  as 
published  in  the  Federal  Register, 
provided  that  the  Notice  and  the  Grant 
are  supplied  simultaneously; 

(2)  A  notice  describing  the 
relationship  of  the  Affiliated  Servicer  to 
the  Asset  Manager. 

(3)  The  basis  upon  which  the 
Affiliated  Servicer  is  compensated  and 
a  representation  by  the  Asset  Manager 
affirming  that,  the  transaction  was  not 
part  of  an  agreement,  arrangement,  or 
understanding  designed  to  benefit  the 
Affiliated  Servicer;  and 

(4)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests  the  Asset  Manager  to 
provide. 

(h)  Subsequent  to  the  initial 
authorization  by  an  Independent 
Fiduciary  of  a  single  Client  Plan 
permitting  the  Asset  Manager  to  engage 
in  the  covered  transactions  on  behalf  of 
such  single  Client  Plan,  the  Asset 
Manager  will  continue  to  be  subject  to 
the  requirement  to  provide  within  a 
reasonable  period  of  time  any  other 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests  the 
Asset  Manager  to  provide. 

(i) (l)  In  the  case  of  an  existing 
employee  benefit  plan  investor  (or 

■  existing  In-House  Plan  investor,  as  the 
case  may  be)  in  a  Pooled  Fund,  such 
Pooled  Fund  may  not  engage  in  any 
covered  transactions  pursuant  to 
Section  1(c)  of  this  proposed  exemption, 
unless  the  Asset  Manager  provides  the 
written  information,  as  described, 
below,  and  within  the  time  period 
described,  below,  in  this  Section 
III(i)(2),  to  the  Independent  Fiduciary  of 
each  such  plan  participating  in  such 
Pooled  Fund  (and  to  the  fiduciary  of 
each  such  In-House  Plan  participating 
in  such  Pooled  Fund). 

(2)  The  following  information  and 
materials,  (which  may  be  provided 
electronically)  shall  be  provided  by  the 
Asset  Manager  not  less  than  45  days 
prior  to  such  Asset  Manager  engaging  in 
the  covered  transactions  on  behalf  of  a 
Pooled  Fund,  pursuant  to  this  proposed 
exemption;  and  provided  further  that 
the  information  described,  below,  in 
this  Section  III(i)(2)(i)  and  (iii)  is 
supplied  simultaneously: 

(i)  A  notice  of  the  intent  of  such 
Pooled  Fund  to  purchase  CMBS 
pursuant  to  this  proposed  exemption,  a 
copy  of  this  Notice,  and  a  copy  of  the 
Grant,  as  published  in  the  Federal 
Register; 
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(ii)  A  notice  describing  the 
relationship  of  the  Affiliated  Servicer  to 
the  Asset  Manager; 

(iii)  Information  on  the  basis  upon 
which  the  Affiliated  Servicer  is 
compensated  and  a  representation  by 
the  Asset  Manager  affirming  that  the 
transaction  was  not  part  of  an 
agreement,  "arrangement,  or 
understanding  designed  to  benefit  the 
Affiliated  Servicer;  and 

(iv)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  of  a  plan  (or  fiduciary  of  an 
In-House  Plan)  participating  in  a  Pooled 
Fund  requests  the  Asset  Manager  to 
provide;  and 

(v)  A  termination  form  expressly 
providing  an  election  for  the 
Independent  Fiduciary  of  a  plan  (or 
fiduciary  of  an  In-House  Plan) 
participating  in  a  Pooled  Fund  to 
terminate  such  plan’s  (or  In-House 
Plan’s)  investment  in  such  Pooled  Fund 
without  penalty  to  such  plan  (or  In- 
House  Plan).  Such  form  shall  include 
instructions  specifying  how  to  use  the 
form.  Specifically,  the  instructions  will 
explain  that  such  plan  (or  such  In- 
House  Plan)  has  an  opportunity  to 
withdraw  its  assets  from  a  Pooled  Fund 
for  a  period  of  no  more  than  30  days 
after  such  plan’s  (or  such  In-House 
Plan’s)  receipt  of  the  initial  notice  of 
intent,  described,  above,  in  Section 
III(i)(2)(i),  and  that  the  failure  of  the 
Independent  Fiduciary  of  such  plan  (or 
fiduciary  of  such  In-House  Plan)  to 
return  the  termination  form  to  the  Asset 
Manager  in  the  case  of  a  plan  (or  In- 
House  Plan)  participating  iri  a  Pooled 
Fund  by  the  specified  date  shall  be 
deemed  to  be  an  approval  by  such  plan 
(or  such  In-House  Plan)  of  its 
participation  in  the  covered  transactions 
as  an  investor  in  such  Pooled  Fund. 

Further,  the  instructions  will  identify 
the  Asset  Manager  and  the  Affiliated 
Servicer  and  will  provide  the  address  of 
the  Asset  Manager. 

For  purposes  of  this  Section  Ill(i),  the 
requirement  that  the  fiduciary 
responsible  for  the  decision  to  authorize 
^  the  transactions  described,  above,  in 
Section  1(c)  of  this  proposed  exemption 
for  each  plan  be  independent  of  the 
PNC/BlackRock  Related  Entities  shall 
not  apply  in  the  case  of  an  In-House 
Plan. 

(j)(l)  In  the  case  of  each  plan  (and  in 
the  case  of  each  In-House  Plan)  whose 
assets  are  proposed  to  be  invested  in  a 
Pooled  Fund  after  such  Pooled  Fund  has 
satisfied  the  conditions  set  forth  in  this 
proposed  exemption  to  engage  in  the 
covered  transactions,  the  investment  by 
such  plan  (or  by  such  In-House  Plan)  in 
the  Pooled  Fund  is  subject  to  the  prior 


written  authorization  of  an  Independent 
Fiduciary  representing  such  plan  (or  the 
prior  written  authorization  by  the 
fiduciary  of  such  In-House  Plan,  as  the 
case  may  be),  following  the  receipt  by 
such  Independent  Fiduciary  of  the  plan 
(or  by  the  fiduciary  of  the  In-House 
Plan,  as  the  case  may  be)  of  the  written 
information  described,  above,  in  Section 
III(i)(2);  provided  that  the  Notice  and 
the  Grant,  described,  above,  in  Section 
III(i)(2)(i)  are  provided  simultaneously. 
The  written  authorization  requirement 
of  this  paragraph  shall  be  deemed 
satisfied  with  respect  to  the  covered 
transactions  involving  ASTs  if  the  Asset 
Manager  provides  to  the  Independent 
Fiduciary  the  materials  described  in 
Section  III(i)(2)  above,  together  with  a 
termination  form  expressly  providing  an 
election  for  the  Independent  Fiduciary 
to  terminate  the  authorization  with 
respect  to  the  covered  transactions  and 
a  statement  to  the  effect  that  the  Asset 
Manager  proposes  to  engage  in  the 
covered  transactions  on  a  specified  date 
(that  shall  be  not  less  than  45  days  after 
the  notice  is  sent  to  the  Independent 
Fiduciary)  unless  the  Independent 
Fiduciary  signs  and  returns  the 
termination  form  to  the  Asset  Manager 
prior  to  such  date. 

(2)  For  purposes  of  this  Section  Ill(j), 
the  requirement  that  the  fiduciary 
responsible  for  the  decision  to  authorize 
the  transactions  described,  above,  in 
Section  1(c)  of  this  proposed  exemption 
for  each  plan  proposing  to  invest  in  a 
Pooled  Fund  be  independent  of  the 
PNC/BlackRock  Related  Entities  shall 
not  apply  in  the  case  of  an  In-House 
Plan. 

(k)  Subsequent  to  the  initial 
authorization  by  an  Independent 
Fiduciary  of  a  plan  (or  by  a  fiduciary  of 
an  In-House  Plan)  to  invest  in  a  Pooled 
Fund  that  engages  in  the  covered 
transactions,  the  Asset  Manager  will 
continue  to  be  subject  to  the 
requirement  to  provide  within  a 
reasonable  period  of  time  any 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  of  such  plan 
(or  the  fiduciary  of  such  In-House  Plan, 
as  the  case  may  be)  requests  the  Asset 
Manager  to  provide. 

(l)  The  requirements  of  Section  II(o), 
(p)  and  (q)  are  met. 

Section  IV — Definitions 

(a)  The  term,  “the  Applicants,’’  means 
BlackRock  Inc.  and  the  PNC  Financial 
Services  Group,  Inc. 

(b)  The  term,  “PNC/BlackRock 
Related  Broker-Dealer,”  means  any 
broker  dealer  that  is  a  PNC/BlackRock 
Related  Entity  that  meets  the 
requirements  of  this  proposed 


exemption.  Such  PNC/BlackRock 
Related  Broker-Dealer  may  participate 
in  an  underwriting  or  selling  syndicate 
as  a  manager  or  member.  The  term, 
“manager,”  means  any  member  of  an 
underwriting  or  selling  syndicate  who, 
either  alone  or  together  with  other 
members  of  the  syndicate,  is  authorized 
to  act  on  behalf  of  the  members  of  the 
syndicate  in  connection  with  the  sale 
and  distribution  of  the  Securities,  as 
defined,  below,  in  Section  IV(k),  being 
offered  or  who  receives  compensation 
from  the  members  of  the  syndicate  for 
its  services  as  a  manager  of  the 
syndicate. 

(c)  The  term,  “PNC/BlackRock 
Related  Entity(s)”  includes  all  entities 
listed  in  this  Section  IV(c)(i)  and  (ii); 

(i)  PNC  and  any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  PNC, 
and 

(ii)  BlackRock  and  any  person  directly 
or  indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by:  or  under  common  control  with, 
BlackRock.  For  purposes  of  this 
proposed  exemption,  the  definition  of  a 
PNC/BlackRock  Related  Entity  shall 
include  any  entity  that  satisfies  such 
definition  in  the  future. 

(d)  The  term,  “BlackRock  Related 
Entity”  or  “BlackRock  Related  Entities,” 
means  BlackRock  and  any  person 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  BlackRock. 

(e)  The  term,  “PNC  Related  Entity”  or 
“PNC  Related  Entities,”  means  PNC  and 
any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  PNC. 

(f)  The  term,  “Asset  Manager,”  means 
a  BlackRock  Related  Entity,  as  defined, 
above,  in  Section  IV(d)  or  a  PNC  Related 
Entity,  as  defined  above,  in  Section 
IV(e).  For  purposes  of  this  proposed 
exemption,  the  Asset  Manager  must 
qualify  as  a  “qualified  professional  asset 
manager”  (QPAM),  as  that  term  is 
defined  under  section  V(a)  of  PTE  84- 
14.  In  addition  to  satisfying  the 
requirements  for  a  QPAM  under  section 
V(a)  of  PTE  84-14,  (49  FR  9494  (Mar. 

13,  1984),  as  amended,  70  FR  49305 
(Aug.  23,  2005)),  the  Asset  Manager 
must  also  have  total  client  assets  under 
its  management  and  control  in  excess  of 
$5  billion,  as  of  the  last  day  of  its  most 
recent  fiscal  year  and  shareholders’  or 
partners’  equity  in  excess  of  $1  million. 

(g)  The  term,  “control,”  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 


60338 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Notices 


policies  of  a  person  other  than  an 
individual. 

(h)  The  term,  “Client  Plan(s),”  means 
an  employee  benefit  plan  or  employee 
benefit  plans  that  are  subject  to  the  Act 
and/or  the  Code,  and  for  u'hich  plan(s) 
an  Asset  Manager  exercises 
discretionary  authority  or  discretionary 
control  respecting  management  or 
disposition  of  some  or  all  of  the  assets  ■ 
of  such  plan(s),  but  excludes  In-House 
Plans,  as  defined,  below,  in  Section 
IV(o). 

(i)  The  term,  “Pooled  Fund(s),”  means 
a  common  or  collective  trust  fund(s)  or 

a  pooled  investment  fund(s): 

(1)  In  which  employee  benefit  plan(s) 
subject  to  the  Act  and/or  Code  invest, 

(2)  Which  is  maintained  by  an  Asset 
Manager,  and 

(3)  For  which  such  Asset  Manager 
exercises  discretionary  authority  or 
discretionary  control  respecting  the 
management  or  disposition  of  the  assets 
of  such  fund(s). 

(j) (l)  The  term,  “Independent 
Fiduciary,”  means  a  fiduciary  of  a  plan 
who  is  unrelated  to,  and  independent  of 
any  PNC/BlackRock  Related  Entity.  For 
purposes  of  this  proposed  exemption,  a 
fiduciary  of  a  plan  will  be  deemed  to  be 
unrelated  to,  and  independent  of  any 
PNC/BlackRock  Related  Entity,  if  such 
fiduciary  represents  that  neither  such 
fiduciary,  nor  any  individual 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for  the 
transactions  described,  above,  in 
Section  I  of  this  proposed  exemption,  is 
an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  any  PNC/BlackRock  Related 
Entity,  and  represents  that  such 
fiduciary  shall  advise  the  Asset  Manager 
within  a  reasonable  period  of  time  after 
any  change  in  such  facts  occurs. 

(2)  Notwithstanding  anything  to  the 
contrary  in  this  Section  IV(j),  a  fiduciary 
of  a  plan  is  not  independent: 

(i)  If  such  fiduciary,  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controls,  is  controlled 
by,  or  is  under  common  control  with 
any  PNC/BlackRock  Related  Entity; 

(ii)  If  such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  any  PNC/ 
BlackRock  Related  Entity  for  his  or  her 
own  personal  account  in  connection 
with  any  transaction  described  in  this 
proposed  exemption; 

(iii)  If  any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Asset  Manager  responsible 
for  the  transactions  described,  above,  in 
Section  I  of  this  proposed  exemption,  is 
an  officer,  director,  or  highly 


compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  sponsor  of  a  plan  or  of  the 
fiduciary  responsible  for  the  decision  to 
authorize  or  terminate  authorization  for 
the  transactions  described,  above,  in 
Section  I.  However,  if  such  individual  is 
a  director  of  the  sponsor  of  a  plan  or  of 
the  responsible  fiduciary,  and  if  he  or 
she  abstains  from  participation  in:  (A) 
The  choice  of  such  plan’s  investment 
manager/adviser;  and  (B)  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described,  above,  in 
Section  I,  then  Section  IV(j)(2)(iii)  shall 
not  apply. 

(3)  The  term,  “officer,”  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division,  or 
function  (such  as  sales,  administration, 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for  a 
PNC/BlackRock  Related  Entity. 

(k)  The  term,  “Securities,”  shall  have 
the  same  meaning  as  defined  in  section 
2(36)  of  the  Investment  Company  Act  of 
1940  (the  1940  Act),  as  amended  (15 
U.S.C.  80a  2(36)  (1996)).  For  purposes  of 
this  proposed  exemption,  mortgage- 
backed  or  other  asset  backed  securities 
rated  by  one  of  the  Rating 
Organizations,  as  defined,  below,  in 
Section  lV(n),  will  be  treated  as  debt 
securities. 

(l)  The  term,  “Eligible  Rule  144A 
Offering,”  shall  bave  the  same  meaning 
as  defined  in  SEC  Rule  10f-3(a)(4)  (17 
CFR  270.10f-3(a)(4))  under  the  1940 
Act. 

(m)  The  term,  “qualified  institutional 
buyer,”  or  the  term,  “QIB,”  shall  have 
the  same  meaning  as  defined  in  SEC 
Rule  144A  (17  CFR  230.144A(a)(l)) 
under  the  1933  Act. 

(n)  The  term,  “Rating  Organizations,” 
means  Standard  &  Poor’s  Rating 
Services,  Moody’s  Investors  Service, 
Inc.,  Fitch  Ratings  Inc.,  DBRS  Limited, 
or  DBRS,  Inc.,  or  any  successors  thereto. 

(o)  The  term,  “In-House  Plan(s),” 
means  an  employee  benefit  plan(s)  that 
is  subject  to  the  Act  and/or  the  Code, 
and  tbat  is  sponsored  by: 

(1)  A  PNC  Related  Entity,  as  defined, 
above,  in  Section  IV(e),  or 

(2)  A  BlackRock  Related  Entity,  as 
defined,  above,  in  Section  IV(d),  for 
their  respective  employees. 

(p)  The  term  “Affiliated  Servicer” 
means  a  PNC/BlackRock  Related  Entity 
that  serves  as  a  servicer  of  one  or  more 
of  the  commercial  mortgage  loans  in  a 
Pooled  Fund  that  issues  commercial 
mortgage-backed  securities. 

The  availability  of  this  proposed 
exemption  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
application  for  exemption  are  true  and 


complete  and  accurately  describe  all 
material  terms  of  the  transactions.  In  the 
case  of  continuing  transactions,  if  any  of 
the  material  facts  or  representations 
described  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department. 

Signed  at  Wa.shington,  DC,  this  6th  day  of 
October  2008. 

Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  E8-24100  Filed  10-9-08;  8:45  am) 
BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,758] 

Lear  Corporation,  Quality  Control  and 
Inspection  Department,  950  Loma 
Verde  Drive,  El  Paso,  Texas;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

In  an  application  post-marked 
September  4,  2008  a  worker  requested 
administrative  reconsideration  of  the 
negative  determination  regarding 
workers’  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA)  and 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  applicable  to 
workers  and  former  workers  of  Lear 
Corporation,  Quality  Control  and 
Inspection  Department,  located  at  950 
Loma  Verde  Drive,  El  Paso,  Texas 
(subject  firm). 

The  negative  determination  was 
issued  on  August  21,  2008.  The 
Department’s  Notice  of  determination 
was  published  in  the  Federal  Register 
on  September  3,  2008  (73  FR  51530). 
Workers  performed  testing  and 
inspection  of  component  parts 
(terminals,  connectors,  vvires,  and 
grommets)  for  wire  harnesses.  The 
determination  stated  that  the  subject 
firm  does  not  produce  an  article  within 
the  meaning  of  Section  222(a)(2)  of  the 
Act.  The  determination  further  stated 
that  because  the  subject  workers  are 
denied  eligibility  to  apply  for  TAA,  the 
workers  cannot  be  certified  eligible  for 
ATAA. 

The  request  for  reconsideration  stated 
that  subject  firm  “held  two  very 
different  departments  *  *  *  the  Quality 
Control  and  Inspection  Dept.  *  *  *  and 
the  other  one  was  the  PPAP  Dept. 
(Production  Part  Approval  Process).  The 
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request  further  states  that  the  appeal  is 
limited  to  the  “PPAP  Dept.” 

The  request  for  reconsideration 
alleges  that  the  PPAP  “is  an  essential 
part  of  the  production  process,  it  is 
directly  involved  in  the  manufacturing 
of  the  final  product  in  the  production 
line”  and  that  “Lear  Corporation  took 
our  jobs  to  Mexico.” 

The  Department  has  carefully 
reviewed  the  worker’s  request  for 
reconsideration  and  has  determined  that 
the  Department  will  conduct  further 
investigation. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  U.S.  Department 
of  Labor’s  prior  decision.  The 
application  is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  3rd  day  of 
October  2008. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-24122  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-62,849] 

Newpage  Corporation,  Formerly 
Known  as  Stora  Enso  North  America; 
Stamford,  Connecticut;  Including 
Employees  of  Newpage  Corporation, 
Formerly  Known  as  Stora  Enso  North 
America,  Stamford,  Connecticut; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance;  Working 
at  Various  Locations  in  the  Following 
States 

TA-W-62,849A;  NORTH  CAROLINA 
TA-W-62,849B;  CALIFORNIA 
TA-W-62,849C;  GEORGIA 
TA-W-62,849D;  ILLINOIS 
TA-W-62,849E;  MICHIGAN 
TA-W-62,849F;  MINNESOTA 
TA-W-62,849G;  NEW  YORK 
TA-W-62,849H:  OHIO 
TA-W-62,849I;  PENNSYLVANIA 
TA-W-62,849J;  TEXAS 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 


Adjustment  Assistance  on  July  21,  2008, 
applicable  to  workers  of  NewPage 
Corporation,  formerly  known  as  .Stora 
Enso  North  America,  Stamford, 
Connecticut.  The  notice  was  published 
in  the  Federal  Register  on  August  12, 
2008  (73  FR  46923). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm. 

New  information  provided^  shows  that 
worker  separations  have  occurred 
involving  employees  of  the  Stamford, 
Connecticut  facility  of  NewPage 
Corporation,  formerly  known  as  Stora 
Enso  North  America  working  out  of 
various  locations  in  the  following  states; 
North  Carolina,  California,  Georgia, 
Illinois,  Michigan,  Minnesota,  New 
York,  Ohio,  Pennsylvania  and  Texas. 
These  employees  provided  sales, 
accounting  and  managerial  function 
support  services  for  the  production  of 
coated  and  uncoated  paper  by  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Stamford,  Connecticut  facility  of 
NewPage  Corporation,  formerly  known 
as  Stora  Enso  North  America  working 
out  of  various  locations  in  the  above 
mentioned  states. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
NewPage  Corporation,  formerly  known 
as  Stora  Enso  North  America,  Stamford, 
Connecticut,  who  were  adversely 
affected  by  increased  imports  of  coated 
and  uncoated  paper. 

The  amended.notice  applicable  to 
TA-W-62,849  is  hereby  issued  as 
follows: 

All  workers  of  NewPage  Corporation, 
formerly  known  as  Stora  Enso  North 
America,  Stamford,  Connecticut  (TA-W- 
62,849),  including  employees  of  NewPage 
Corporation,  formerly  known  as  Stora  Enso 
North  America,  Stamford,  Connecticut 
located  at  various  locations  in  the  following 
states:  North  Carolina  (TA-W-62,849 A), 
California  (TA-W-62,849B),  Georgia  (TA-W- 
62,849C),  Illinois  (TA-W-62,849D), 

Michigan  (TA-W-62,849E),  Minnesota  (TA- 
W-62,849F),  New  York  (TA-W-62,849G), 
Ohio  (TA-W-62,849H),  Pennsylvania  (TA¬ 
W-62,8491,  and  Texas  (TA-W-62,849J),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  13,  2007, 
through  July  21,  2010,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974,  and  are  also  eligible 
to  apply  for  alternative  trade  adjustment 
assistance  under  Section  246  of  the  Trade  Act 
of  1974. 


Signed  at  Washington,  DC,  this  2nd  day  of 
October  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  E8-24124  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,662] 

Steelcase,  Inc.;  Andersons  Desk,  Inc.; 
City  of  Industry  Plant,  City  of  Industry, 
California;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and. 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance  on  July  31,  2008, 
applicable  to  workers  of  Steelcase,  Inc., 
City  of  Industry  Plant,  City  of  Industry, 
California.  The  notice  was  published  in 
the  Federal  Register  on  August  12,  2008 
(73  FR  46923). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  office  furniture. 

New  information  shows  that  some 
workers  separated  from  employment  at 
the  subject  firm  have  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Andersons  Desk,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-63,662  is  hereby  issued  as 
follows: 

All  workers  of  Steelcase,  Inc.,  Andersons 
Desk,  Inc.,  City  of  Industry  Plant,  City  of 
Industry,  California,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  9,  2007,  through  July  31,  2010,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974 
and  are  also  eligible  to  apply  for  alternative 
trade  adjustment  assistance  under  Section 
246  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC,  this  2nd  day  of 
October  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-24126  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-61,921] 

Whaling  Mfg.  Co.,  Inc.,  Currently 
Known  as  Whaling  Distributors,  Inc., 

Fall  River,  MA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance  on  August  20, 

2007,  applicable  to  workers  of  Whaling 
Mfg.  Co.,  Inc.,  Fall  River,  Massachusetts. 
The  notice  was  published  in  the  Federal 
Register  on  September  11,  2007  (72  FR 
51845). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  outerwear  and  uniforms,  including 
raincoats,  jackets,  and  police  uniforms. 

New  information  shows  that 
following  a  change  in  ownership  in  July 

2008,  Whaling  Mfg.  Co.,  Inc.  is  currently 
known  as  Whaling  Distributors,  Inc.  The 
workers  wages  at  the  subject  firm  are 
being  reported  under  the 
Unemployment  Insurance  (UI)  tax 
account  for  Whaling  Distributors,  Inc. 

Accordingly,  the  Department  is 
amending  this  certification  to  show  that 
Whaling  Mfg.  Co.,  Inc.  is  currently 
known  as  Whaling  Distributors,  Inc. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Whaling  Mfg.  Co.,  Inc.,  who  were 
adversely  affected  by  increased  imports 
following  a  shift  in  production  to 
Portugal,  China  and  Vietnam. 

The  amended  notice  applicable  to 
TA-W-61,921  is  hereby  issued  as 
follows: 

All  workers  of  Whaling  Mfg.  Co.,  Inc., 
currently  known  as  Whaling  Distributors, 
Inc.,  Fall  River,  Massachusetts,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  2,  2007,  through 


August  20,  2009,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974,  and  are  also  eligible 
to  apply  for  alternative  trade  adjustment 
assistance  under  Section  246  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  2nd  day  of 
October  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  E8-24123  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Availability  of  Funds  and 
Solicitation  for  Grant  Applications 
(SGA)  for  Community-Based  Job 
Training  Grants 

Announcement  type:  Notice  of 
Solicitation  for  Grant  Applications. 

Funding  Opportunity  Number:  SGA/ 
DFA  PY  08-02. 

Catalog  of  Federal  Domestic 
Assistance  Number:  17.269. 

KEY  DATES:  The  closing  date  for  receipt 
of  applications  under  this 
announcement  is  November  24,  2008. 
Applications  must  be  received  at  the 
address  below  no  later  than  4  p.m. 
(Eastern  Time).  Application  and 
submission  information  is  explained  in 
detail  in  Part  IV  of  this  SGA.  A  Virtual 
Prospective  Applicant  Conference  will 
be  held  for  this  grant  competition  on 
October  24,  2008  at  1  p.m.  Eastern  Time. 
Additional  information  and  links  to 
registration  for  the  Virtual  Prospective 
Applicant  Conference  will  be  posted  on 
ETA’s  Web  site  at  http:// 
www.doleta.gov/business/Community- 
BasedJobTrainingGrants.cfm. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA),  U.S. 
Department  of  Labor  (DOL),  announces 
the  availability  of  approximately  $125. 
million  in  grant  funds  for  Community- 
Based  Job  Training  Grants. 

Community-Based  Job  Training 
Grants  will  be  awarded  through  a 
competitive  process  to  support 
workforce  training  for  high-growth/ 
high-demand  industries  through  the 
national  system  of  community  and 
technical  colleges.  Funds  will  be 
awarded  to  individual  community  and 
technical  colleges,  community  college 
districts,  state  community  college 
systems,  and  One-Stop  Career  Centers  to 
support  or  engage  in  a  combination  of 
capacity  building  and  training  activities 
for  the  purpose  of  building  the  capacity 
of  community  colleges  to  train 


individuals  for  careers  in  high-growth/ 
high-demand  industries  in  the  local 
and/or  regional  economies.  This 
Solicitation  contains  an  exception  for 
rural  areas  and  other  communities  that 
are  educationally  underserved  due  to 
their  lack  of  access  to  community  or 
technical  colleges. 

In  awarding  Community-Based  Job 
Training  Grants,  every  effort  will  be 
made  to  fairly  distribute  grants  across 
rural  and  urban  areas  and  across  the 
different  geographic  regions  of  the 
United  States.  It  is  anticipated  that 
individual  awards  will  range  from 
$500,000  to  $2  million. 

This  Solicitation  provides  background 
information  and  describes  the 
application  submission  requirements, 
outlines  the  process  that  eligible  entities 
must  use  to  apply  for  funds  covered  by 
this  Solicitation,  and  details  how 
grantees  will  be  selected. 

ADDRESSES:  Mailed  applications  must  be 
addressed  to  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Chari  Magruder, 
Reference  SGA/DFA  PY  08—02,  200 
Constitution  Avenue,  NW.,  Room  N- 
4716,  Washington,  DC  20210. 
Telefacsimile  (FAX)  applications  will 
not  be  accepted.  Information  about 
applying  online  can  be  found  in  Section 
IV.C  of  this  document.  Applicants  are 
advised  that  mail  delivery  in  the 
Washington  area  may  be  delayed  due  to 
mail  decontamination  procedures.  Hand 
delivered  proposals  will  be  received  at 
the  above  address. 

SUPPLEMENTARY  INFORMATION: 

This  solicitation  consists  of  eight 
parts: 

•  Part  I  is  the  funding  opportunity 
description  that  includes  background 
information  on  the  topics  of: 
Globalization,  regional  innovation, 
economic  competitiveness,  and  talent 
development;  the  Employment  and 
Training  Administration’s  strategic 
workforce  investment  strategies:  and  a 
description  of  the  critical  elements  of 
Community-Based  Job  Training  Grants. 

•  Part  II  describes  the  size  and  nature 
of  the  anticipated  awards. 

•  Part  III  describes  eligibility 
information  and  other  grant 
specifications. 

•  Part  IV  provides  information  on  the 
application  and  submission  process. 

•  Part  V  describes  the  criteria  against 
which  applications  will  be  reviewed 
and  evaluated,  and  explains  the 
proposal  review  process. 

•  Part  VI  provides  award 
administration  information. 

•  Part  VII  contains  DOL  agency 
contact  information. 
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•  Part  VIII  lists  additional  resources 
of  interest  to  applicants. 

•  Attachment  A  provides  grantees 
with  a  template  for  a  Memorandum  of 
Agreement  that  they  can  submit  with 
their  proposal  regarding  a  grant 
evaluation. 

I.  Funding  Opportunity  Description 

The  Community-Based  Job  Training 
Grants  (CBJTGs)  are  designed  to  support 
workforce  training  for  high-growth/ 
high-demand  industries  through  the 
national  system  of  community  and 
technical  colleges.  The  primary 
purposes  of  these  grants  are  to  build  the 
capacity  of  community  colleges  to 
provide  training  and  to  train  workers  to 
develop  the  skills  required  to  succeed  in 
local  or  regional  (i)  industries  and 
occupations  that  are  expected  to 
experience  high-growth  and  (ii) 
industries  where  demand  for  qualified 
workers  is  outstripping  the  supply.  Part 
A  provides  an  overview  of  globalization, 
regional  innovation  and  economic 
competitiveness  and  ETA’s 
transformational  vision  of  talent 
development  in  a  regional  economy; 
and  Part  B  describes  the  critical 
elements  of  CBJTGs. 

A.  Background 

1.  Globalization,  Regional  Innovation 
and  Economic  Competitiveness 

In  the  21st  Century  global  economy, 
talent  development  is  a  key  factor  in  our 
nation’s  competitiveness.  Global 
competition  is  typically  seen  as  a 
national  challenge.  In  reality,  regions 
are  where  companies,  workers, 
researchers,  entrepreneurs  and 
governments  come  together  to  create 
and  contribute  to  our  nation’s 
competitive  advantage  in  the  global 
marketplace.  That  advantage  rests  on 
the  ability  to  transform  new  ideas  and 
new  knowledge  into  advanced,  high 
quality  products  or  services — in  other 
words,  to  innovate. 

Regions  that  are  successful  in  creating 
a  competitive  advantage  demonstrate 
the  ability  to  organize  people, 
institutions,  capital,  and  infrastructure 
to  generate  growth  and  prosperity  in  the 
region’s  economy.  In  the  new  global 
economy,  a  region’s  ability  to  develop, 
attract,  and  retain  a  well-educated  and 
skilled  workforce  is  a  key  factor  in  our 
nation’s  economic  competitiveness. 

Maximizing  the  impact  of  talent 
development  activities  requires  strong 
strategic  partnerships  composed  of 
individuals  and  organizations  that  act  in 
concert  to  transform  the  regional 
economy,  including:  The  workforce 
investment  system;  employers; 
educators  and  training  providers  (such 


as  community  and  technical  colleges); 
economic  development  entities;  local, 
regional,  and  state  government;  the 
philanthropic  community;  faith-based 
and  community  organizations;  research 
institutions;  and  other  civic  leaders  with 
a  stake  in  economic  growth  and  talent 
development.  These  strategic 
partnerships  should  focus  on  systemic 
solutions  that  address  short-term 
challenges  while  contributing  to  long¬ 
term  talent  development  and  economic 
growth. 

A  regional  approach  to  talent 
development  brings  together  all  the  key 
players  in  a  region  to  leverage  their 
collective  public  and  private  sector 
assets  and  resources,  and  to  devise 
strategies  that  focus  on  infrastructure, 
investment,  and  talent  development.  It 
incorporates  demand-driven  skills 
development  into  the  region’s  larger 
economic  development,  and  integrates 
workforce  development,  economic 
development,  and  education  efforts  into 
a  comprehensive  system  that  is  both 
flexible  and  responsive  to  the  needs  of 
business  and  workers. 

ETA  has  modeled  the  role  of  strategic 
partnerships  in  demand-driven 
workforce  investment  through  the  High 
Growth  Job  Training  Initiative  (HGJTI). 
Through  the  HGJTI,  ETA  identifies  high- 
growth,  high-demand  industries; 
evaluates  their  skill  needs;  and  funds 
local  and  national  partnership-based 
demonstration  projects  that  provide 
workforce  solutions  to  ensure  that 
individuals  can  gain  the  skills  to  get 
good  jobs  with  career  pathways  in 
rapidly  expanding  or  transforming 
industries.  CBJTGs  address  one  of  the 
key  workforce  issue  areas  for  many  high 
growth  industries,  lack  of  educational 
capacity.  CBJTGs  build  the  capacity  of 
the  nation’s  community  college  system 
to  train  workers  in  the  skills  required  to 
succeed  in  high  growth,  high  demand 
industries.  ETA  seeks  to  ensure  that 
these  investments  are  fully  connected  to 
broader  talent  development  strategies 
that  are  critical  to  regional  economic 
growth. 

The  CBJTGs  continue  to  build  upon 
the  work  of  the  HGJTI  by  incorporating 
its  focus  on  high-growth,  high-demand 
industries  and  its  emphasis  on  the  role 
of  strategic  partnerships  in  workforce 
development  while  addressing  the 
critical  capacity  constraints  of 
community  colleges. 

Businesses  in  high-growth,  high- 
demand  industries  face  increasing 
difficulties  in  finding  workers  with  the 
right  skills.  According  to  the  Bureau  of 
Labor  Statistics,  ninety  percent  of  the 
fastest  growing  jobs  in  the  United  States 
require  some  level  of  education  or 
training  beyond  high  school.  The 


accessibility  and  affordability  of 
community  college  training,  combined 
with  the  adaptability  of  community 
college  curricula  to  changing  skill 
needs,  make  community  colleges  a  vital 
training  resource  for  many  U.S.  workers. 
Furthermore,  community  colleges  are 
closely  connected  to  local  and  regional 
labor  markets,  making  them  well- 
positioned  to  prepare  workers  for  good 
jobs  with  good  wages  in  their  regional 
economy. 

However,  community  college  leaders 
and  industry  executives  report  that 
many  community  colleges  are  unable  to 
meet  the  demand  for  training  in  their 
region  because  of  critical  capacity 
constraints.  These  capacity  constraints 
occur  when  community  colleges  lack 
sufficient  resources  to  support  training 
facilities  and  equipment,  curriculum 
development,  faculty  appointments, 
clinical  experiences,  and/or  other 
elements  that  are  necessary  to  provide 
either  the  volume  or  quality  of  training 
that  industry  requires.  Despite  rising 
application  rates,  the  reality  of  current 
state  and  local  budgets  often  prevent 
community  colleges  from  funding  the 
programs,  faculty,  and  student  services 
needed  to  be  responsive  to  regional 
workforce  demands. 

Similar  to  the  HGJTI,  CBJTGs 
highlight  the  critical  role  community 
colleges  play  as  key  strategic  partners  in 
a  demand-driven  workforce  investment 
system,  and  the  need  for  strong 
integration  of  industry  driven  training 
initiatives  to  broader  talent 
development  strategies  in  regional 
economies. 

Recognizing  the  growing  need  for 
regional  economic  competitiveness  in 
the  global  economy,  ETA  has  continued 
to  evolve  its  strategies  for  supporting 
strategic  workforce  development. 
Through  the  Workforce  Innovation  in 
Regional  Economic  Development 
(WIRED)  initiative,  ETA  supports  broad 
regional  partnerships  as  they  expand 
employment  and  advancement 
opportunities  for  American  workers  and 
catalyze  the  creation  of  high-skill  and 
high-wage  opportunities  in  regional 
economies.  To  optimize  innovation  and 
successful  regional  economic 
transformation,  the  WIRED  strategic 
framework  brings  together  all  the  key 
players  in  a  region  to  leverage  their 
collective  public  and  private  sector 
assets  and  resources,  and  to  devise 
strategies  that  focus  on  infrastructure, 
investment,  and  talent  development. 

The  WIRED  strategic  framework 
supports  regions  in  incorporating 
demand-driven  talent  and  skills 
development  into  their  larger  economic 
strategies  and  integrating  workforce 
development,  economic  development. 
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and  education  efforts  into  a 
comprehensive  system  that  is  both 
flexible  and  responsive  to  the  needs  of 
business  and  workers.  More  information 
and  tools  to  help  implement  a  WIRED 
strategic  framework  can  be  found  at: 
http ://  www.doleta  .gov/ WIRED. 

B.  Critical  Elements  of  Community- 
Based  fob  Training  Grants 

It  is  ETA’s  expectation  that  CBJTGs 
will  contain  at  least  seven  critical 
elements.  These  elements  consist  of:  (l) 

A  focus  on  skill  and  competency  needs 
of  high-growth/high-demand  industries 
that  are  locally  defined  in  the  context  of 
the  regional  economy;  (2)  strategic 
partnerships;  (3)  industry-driven 
capacity  building  and  training  efforts; 

(4)  leveraged  resources;  (5)  replication 
of  successful  models  for  broad 
distribution;  (6)  clear  and  specific 
outcomes;  and  (7)  integration  with 
regional  economic  and  talent 
development  strategies.  These 
characteristics  are  reflected  in  the 
evaluation  criteria  in  Part  V  and  are 
described  in  further  detail  below. 

1.  Focus  on  Skill  and  Competency 
Needs  of  High-Growth/High-Demand 
Industries  as  locally  defined  in  the 
context  of  the  regional  economy.  The 
Workforce  Investment  Act  of  1998  (Pub. 
L.  105-220)  (WIA)  emphasizes  a 
workforce  system  driven  by  the  needs  of 
local  employers.  In  order  for  America  to 
remain  competitive  in  the  global 
economy,  it  is  essential  that  ETA  target 
its  investments  to  support  employers  in 
high-growth/high-deniand  industries. 
Community  colleges.  Workforce 
Investment  Boards,  and  One-Stop  Career 
Centers  play  a  vital  role  in  this  effort  by 
understanding  the  workforce  needs  of 
these  industries  and  providing  training 
and  other  services  to  address  those 
needs. 

A  high-growth/high-demand  industry 
meets  one  or  more  of  the  following 
criteria:  (1)  Is  projected  to  add 
substantial  numbers  of  new  jobs  to  the 
economy;  (2)  has  a  significant  impact  on 
the  economy  overall;  (3)  impacts  the 
growth  of  other  industries;  (4)  is  being 
transformed  by  technology  and 
innovation  requiring  new  skill  sets  for 
workers;  or  (5)  is  a  new  and  emerging 
business  that  is  projected  to  grow. 
CBJTCs  will  support  industry  demand 
for  training  in  local  or  regional  high- 
growth/high-demand  industries. 

Regions  are  typically  defined  as 
geographically  contiguous  areas  and  can 
include  multiple  counties  and  cities  and 
cross  state  lines.  A  range  of  factors 
contribute  to  the  formation  of  a  region, 
including  economic  interdependence 
(such  as  a  common  industry  or 
industries)  and  shared  assets  (such  as 


human  capital,  research  and 
development  entities,  educational 
institutions,  and  airports  and  other 
types  of  infrastructure).  ETA  encourages 
applicants  to  define  local  high-growth 
industries  in  the  context  of  their 
regional  economy  by  illustrating  how 
the  industry  is  aligned  with  and  fits  into 
the  region’s  economic  development 
activities. 

2.  Strategic  Partnerships.  ETA 
believes  that  strategic  partnerships 
between  community  colleges;  the 
workforce  investment  system,  including 
One-Stop  Career  Centers;  business  and 
industry;  and  the  continuum  of 
education,  including  the  K-12  system, 
adult  education,  and  four-year  colleges 
and  universities  need  to  be  in  place  in 
order  to  implement  effective  demand- 
driven  training  and  capacity  building 
strategies.  These  strategic  partnerships 
may  have  a  local,  regional,  or  statewide 
focus,  and  may  include  a  consortium  of 
partners  or  cross-industry 
representatives.  Specific  requirements 
for  strategic  partnerships  are  outlined  in 
Section  Ill.C.l  and  in  the  exception 
detailed  in  Section  II1.C.5.  These 
strategic  partnerships  should  focus 
broadly  on  the  workforce  challenges  of 
one  or  more  high-growth,  high-demand 
industries  and  work  collaboratively  to 
identify  and  implement  solutions  to 
those  challenges.  Solutions  should 
include,  among  others,  strategies  to 
increase  the  capacity  of  community 
colleges  to  educate  and  train  more 
workers  with  industry-defined  skills 
and  competencies.  Therefore,  the 
investment  iri  community  college 
capacity  building  would  be  one  of  many 
strategies  and  solutions  that  evolve  from 
the  partnership.  While  ETA  welcomes 
applications  from  newly  formed 
strategic  partnerships,  applicants  are 
advised  that  grant  funds  may  not  be 
used  for  partnership  development. 

In  order  to  maximize  the  long-term 
success  of  the  proposed  solution  and  to 
keep  pace  with  the  rapid  changes  in  the 
economy  and  the  nature  of  the  skills 
and  competencies  necessary  for  work  in 
these  industries,  these  partnerships 
need  to  be  substantial  and  sustained. 
ETA  encourages  partners  to  plan  for  the 
partnership’s  sustainability  beyond  the 
CBJTCs  investment  period  to  enable 
ongoing  assessment  of  industry 
workforce  needs  and  collaborative 
development  of  solutions  on  a  continual 
basis. 

Within  the  context  of  the  broader 
strategic  partnership  and  as  it  relates  to 
this  grant,  each  collaborative  partner 
should  have  clearly  defined  roles.  These 
roles  must  be  verified  through  a  letter  of 
commitment  submitted  by  each  partner. 
The  letter  of  commitment  must  detail 


the  role  the  partner  will  play  in  the 
project,  including  specific 
responsibilities  and  resources 
committed,  if  appropriate.  The  exact 
nature  of  these  roles  may  vary 
depending  on  the  issue  areas  being 
addressed  and  the  scope  and  nature  of 
the  activities  undertaken.  However,  ETA 
expects  that  employers,  education  and 
training  providers,  and  the  workforce 
system  will  contribute  to  the 
partnership  in  the  following  ways  as 
outlined  below.  In  addition,  applicants 
are  also  encouraged  to  partner  with 
faith-based  and  community 
organizations,  as  described  below: 

a.  Employers  must  be  actively 
engaged  in  the  project  and  should 
participate  fully  with  other  key  partners 
in  grant  activities  including:  defining 
the  program  strategy  and  goals; 
identifying  needed  skills  and 
competencies;  designing  training 
approaches  and  curricula;  implementing 
the  program;  contributing  financial 
support;  and,  where  appropriate,  hiring 
qualified  training  graduates. 

b.  Education  and  training  providers, 
including  K-12  (elementary,  middle, 
and  high  schools,  as  well  as  career  and 
technical  high  schools),  adult  education, 
community  and  technical  colleges,  four- 
year  colleges  and  universities,  and  other 
training  entities,  are  important 
foundational  partners  to  ensure  the 
project’s  activities  are  tied  to  the 
broader  continuum  of  education  in  the 
region.  These  entities  assist  in 
developing  and  implementing  industry- 
driven  workforce  education  strategies  in 
partnership  with  employers  that  include 
competency  models,  curricula,  and  new 
learning  methodologies,  including 
technology-based  learning. 

c.  The  workforce  investment  system, 
which  may  include  State  and  Local 
Workforce  Investment  Boards,  State 
Workforce  Agencies,  and  One-Stop 
Career  Centers  and  their  cooperating 
partners,  as  such  terms  are  defined 
under  WIA,  may  play  a  number  of  roles, 
including:  Identifying  and  assessing 
candidates  for  training;  working 
collaboratively  to  leverage  WIA 
investments;  referring  qualified 
candidates  to  the  community  college  for 
enrollment  in  training  programs; 
providing  access  to  wrap-aro.und 
supportive  services,  when  appropriate; 
and  connecting  qualified  training 
graduates  to  employers  that  have 
existing  job  openings.  Additionally,  the 
workforce  investment  system  in  general, 
and  One-Stop  Career  Centers  in 
particular,  have  substantive  experience 
in  tracking  the  outcomes  of  program 
participants.  One-Stop  Career  Centers 
may  coordinate,  provide  support,  or 
manage  the  tracking  of  training 
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recipients  for  the  performance 
management  aspect  of  the  CBJTGs.  State 
labor  market  information  systems  are  a 
valuable  source  of  information  o^ 
regional  workforce  needs.  ETA 
encourages  applicants  to  utilize  these 
systems  both  as  they  develop  their 
proposals  and  as  part  of  their  ongoing 
efforts  to  understand  the  workforce 
needs  of  their  regional  economies. 

d.  ETA  also  encourages  applicants  to 
partner  with  faith-based  and  community 
organizations  to  serve  populations  with 
barriers  to  employment.  Faith-based  and 
community  organizations  often  possess 
the  compassion,  commitment  and 
expertise  needed  to  prepare  and  mentor 
people  in  search  of  employment.  These 
organizations  also  possess  an  intimate 
knowledge  of  the  community,  its 
resources  and  potential  program 
participants.  Faith-based  and 
community  organizations  can  provide  a 
variety  of  services  to  help  populations 
with  barriers  to  employment  prepare 
for,  enter,  and  stay  in  the  labor  market, 
such  as;  Assessment  of  skills  and 
barriers  to  employment,  case 
management,  mentoring,  English 
language  acquisition,  and  job  retention 
services,  among  others.  Faith-based  and 
community  organizations  can  also 
provide  wrap-around,  holistic,  and 
comprehensive  support  services  where 
appropriate,  such  as  employability  skills 
training,  life  skills  training,  job  retention 
support,  family  support  services  and 
career  awareness  activities. 

Faith-based  and  community 
organizations  can  also  be  effective 
partners  in  serving  populations  with 
barriers  to  employment.  Populations 
with  barriers  to  employment  are 
prevalent  in  regional  economies  around 
the  country,  and  include  groups  such  as 
ex-offenders,  individuals  with 
disabilities,  veterans,  and  older  workers. 
In  many  communities  these  populations 
are  key  non-traditional  labor  pools  that 
can  help  employers  address  their 
pressing  workforce  challenges,  but  may 
not  be  fully  utilized  by  regional 
employers.  ETA  encourages  applicants 
to  identify  specific  faith-based  and 
community  organizations  with  whom 
they  will  collaborate;  outline  the 
specific  role  these  organizations  will 
play  in  their  project  and  demonstrate 
how  partnerships  with  faith-based  and 
community  organizations  are  part  of  the 
regional  training  efforts  that  are 
included  in  their  project;  and  discuss 
how  these  partnerships  will  help 
populations  with  barriers  to 
employment  receive  training  in  high- 
growth,  high-demand  industries. 

3.  Industry-Driven  Capacity  Building 
and  Training  Efforts.  Under  CBJTGs, 
community  colleges,  or  other  entities  as 


specified  in  the  exception  detailed  in 
Section  III.C.5,  must  develop  and 
implement  a  combination  of  capacity 
building  and  training  activities  that 
target  skills  and  competencies 
demanded  by  local  high-growth/high- 
demand  industries  as  defined  in  the 
context  of  the  region’s  economy. 
Applicants  are  not  limited  in  the 
strategies  and  approaches  they  may 
employ  to  implement  college  capacity 
building  and  training  strategies, 
provided  the  activities  meet  the 
following  requirements: 

a.  Training.  Training  activities  must: 
(1)  Be  provided  by  a  community  or 
technical  college,  except  as  specified  in 
Section  III.C.5  of  this  Solicitation;  (2) 
occur  within  the  context  of  workforce 
education  that  supports  long-term  career 
growth,  such  as  an  articulated  career 
ladder/lattice;  and  (3)  result  in 
credentials  that  are  industry-recognized 
and  indicate  a  level  of  mastery  and 
competence  in  a  given  field  or  function. 
Please  note,  when  using  credentials, 
CBJTGs  must  follow  the  definition  of 
credential  and  (if  applicable)  certificate 
in  Attachment  B  to  TEGL  17-05  on 
Common  Measures,  found  at:  http:// 
wdr.doleta.gov/directives/attach/ 

TEGLl  7-05_AttachB.pdf. 

The  credential  awarded  to 
participants  upon  completion  should  be 
based  on  the  type  of  training  provided 
through  the  grant  and  the  requirements 
of  the  targeted  occupation,  and  should 
be  selected  based  on  consultations  with 
industry  partners.  For  example: 

i.  Customized  and  short-term  training 
should  result  in  a  performance-based 
certification  or  credential.  This 
certification  may  be  developed  jointly 
by  employers  and  the  community 
college,  based  on  defined  knowledge 
and  skill  requirements  for  specific  high- 
demand  occupations/functions. 
Performance-based  certifications  may 
also  be  based  on  industry-recognized 
curriculum  and  standards. 

ii.  Training  in  information 
technology,  allied  health  professions, 
and  other  fields  with  established 
professional  standards  and 
examinations  should  result  in 
certification  or  appropriate  licensure. 

iii.  In  states  where  licensure  is 
required  for  the  specific  occupation 
targeted  by  the  training,  the 
credentialing  requirement  should  take 
licensing  requirements  into  account. 

iv.  In  some  instances,  credential 
attainment  may  not  occur  prior  to  the 
end  of  the  grant  period  due  to  the  length 
of  the  training  program.  For  example, 
training  provided  under  CBJTGs  may 
lead  to  a  degree  after  the  grant  program 
is  over.  In  these  instances,  college  credit 
for  each  course  leading  to  a  Certificate 


or  an  Associates  or  Applied  Associates 
degree  will  meet  the  program’s 
credential  requirement. 

b.  Capacity  Building.  CBJTGs 
applicants  are  encouraged  to  broadly 
assess  their  capacity  to  meet  the  training 
needs  of  the  targeted  high-growth/high- 
demand  industry  or  industries. 

Proposed  capacity  building  strategies 
are  expected  to  address  significant 
barriers  which  impede  the  ability  of  the 
community  college,  or  other  entity  as 
specified  in  the  exception  detailed  in 
Section  III.C.5,  to  meet  local  and 
regional  industry  demand  for  workforce 
training  as  well  as  increase  the  capacity 
of  the  college  to  provide  training 
resulting  in  an  increase  in  the  pipeline 
of  skilled  workers  ready  for  employment 
or  promotion  in  the  regional  economy. 
These  strategies  should  not  simply 
address  isolated  deficits,  but  rather 
provide  a  comprehensive  solution  to 
identified  capacity  challenges  as  they 
relate  to  the  industry  or  industries  of 
focus.  Additionally,  to  avoid 
duplication,  applicants  are  encouraged 
to  align  and  leverage  their  proposed 
capacity  building  activities  with 
existing  curricula,  competency  models 
and  other  frameworks  developed  by 
existing  HGJTI  and  CBJT  grantees. 

Examples  of  capacity  building 
activities  include,  but  are  not  limited  to: 

i.  The  development  or  adaptation  of 
competency  models  and  curricula  to 
support  training; 

ii.  The  development  of  innovative 
curricula,  teaching  methods  and 
instructional  design  to  maximize  the 
impact  of  the  initiative  in  meeting  the 
.skills  needs  of  employers; 

iii.  Innovative  strategies  to  ensure 
availability  of  qualified  and  certified 
instructors; 

iv.  Procurement  of  equipment  and 
simulation  equipment  necessary  to  train 
to  industry-demanded  skills; 

V.  Support  for  clinical  experiences 
required  for  certification  or  licensure;  or 

vi.  Development  of  technology-based 
distance  learning  curricula  and 
programs  to  promote  better  access  to 
education  and  training  programs. 

Capacity  building  activities  must  meet 
two  criteria:  (1)  The  proposed  capacity 
building  efforts  must  be  directly  linked 
to  the  specific  training  supported  under 
the  grant;  and  (2)  grantees  must  use 
their  grant  funds  in  a  manner  consistent 
with  the  regulations  and  policies 
governing  use  of  funds  under  Section 
171(d)  of  WlA,  which  broadly  allows 
the  funds  to  be  utilized  to  test  an  array 
of  approaches  to  the  provision  of 
training  services  and  supports  the 
development  and  replication  of  effective 
training  strategies.  Applicants  are 
strongly  encouraged  to  review  Section 
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171(d)  of  WIA  and  to  review  allowable 
types  of  capacity  building  activities  ~ 
under  Federal  funds.  Grantees  may  not 
utilize  Federal  funds  on  unallowable 
activities,  even  if  those  activities  are 
written  in  a  successful  application,  and 
any  such  activities  will  need  to  be 
removed  from  a  grant  statement  of  work. 

In  their  capacity  building  and  training 
activities,  ETA  encourages  CBJTGs 
applicants,  particularly  those  serving 
rural  areas  and  other  areas  that  are 
educationally  underserved  due  to  lack 
of  access  to  community  colleges,  to  look 
at  technology-based  distance  learning 
options  when  building  their  capacity  to 
provide  training.  Technology-Based 
Learning  (TBL)  is  transforming  the  way 
people  lemn  and  can  increase  the 
geographic  reach  of  training.  TBL  can  be 
defined  as  the  learning  of  content  via  all 
electronic  technology,  including  the 
Internet,  intranets,  satellite  broadcasts, 
audio  and  video  tape,  video  and  audio 
conference,  Internet  conferencing,  chat 
rooms,  bulletin  boards,  Web  casts, 
computer-based  instruction  and  CD- 
ROM.  It  encompasses  related  terms, 
such  as  online  learning,  Web-based 
learning,  computer-based  learning  and 
e-learning.  For  example,  a  college  may 
convert  industry-specific  curricula 
typically  offered  in  traditional 
classroom  settings  to  technology-based 
learning  (e-learning  or  online)  or 
develop  technology-based  learning 
training  programs  so  that  dislocated 
workers,  incumbent  workers,  and/or 
new  job  entrants  can  access  training  24 
hours  a  day  and  seven  days  a  week. 

4.  Leveraged  Resources.  Projects 
funded  through  CBJTGs  should  leverage 
resources  from  key  entities  in  the 
strategic  partnership.  Leveraging 
resources  in  the  context  of  strategic 
partnerships  accomplishes  Ihree  goals: 
(1)  It  allows  for  the  strategic  pursuit  of 
resources:  (2)  it  increases  stakeholder 
investment  in  the  project  at  all  levels 
including  design  and  implementation 
phases;  and  (3)  it  broadens  the  impact 
of  the  project  itself. 

Leveraged  resources  include  both 
Federal  and  non-Federal  funds  and  may 
come  from  many  sources.  Applicants 
are  required  to  leverage  WIA  training 
resources  to  support  their  project,  and 
encouraged  to  leverage  other  types  of 
WIA  funding  at  the  state  and  local  level 
into  their  proposed  project.  Integrating 
WIA  funds  ensures  that  the  full 
spectrum  of  assets  available  from  the 
workforce  system  is  leveraged  to 
support  capacity  building  and  training 
activities.  The  wide  variety  of  WIA 
programs  and  activities  provide  both 
breadth  and  depth  to  the  proposed 
solution  offered  to  both  businesses  and 
individuals.  The  use  of  WIA  funds  also 


serves  to  embed  the  solutions-based 
approach  into  the  local  or  regional 
workforce  investment  system,  which 
strengthens  the  system’s  ability  to 
become  more  demand-driven. 

Applicants  must  demonstrate  the 
integration  of  WIA  training  resources 
into  grant  activities,  such  as  covering 
tuition  costs  for  eligible  new  or 
incumbent  workers.  Examples  of  WIA 
training  resources  include  Individual 
Training  Accounts  (IT As),  customized 
training,  and  Gareer  Advancement 
Accounts  (CAAs).  ITAs  are  training 
funds  that  can  be  used  by  individuals 
who  have  been  determined  eligible  by 
their  local  One-Stop  Career  Center(s)  to 
receive  WIA  funded  training. 

Customized  training,  defined  at  20  CFR 
663.715,  is  designed  to  meet  the  special 
requirements  of  an  employer;  is 
conducted  with  a  commitment  by  the 
employer  to  employ,  or  continue  to 
employ,  an  individual  on  successful 
completion  of  the  training;  and  has  the 
employer  providing  not  less  than  50% 
of  the  cost  of  the  training  (if  employer 
contributions  are  provided  toward  the 
costs  of  customized  training  in  support 
of  grant  activities,  non-wage  portions  of 
these  contributions  may  be  considered 
leveraged  resources).  CAAs  are  self- 
managed  accounts  that  are  currently 
being  piloted  in  eight  states:  Georgia, 
Indiana,  Michigan,  Minnesota,  Missouri, 
Ohio,  Pennsylvania,  and  Wyoming. 
Under  the  demonstrations,  an 
individual  would  apply  for  a  CAA  at  a 
One-Stop  Career  Center  that  would 
enable  the  individual  to  gain  the 
education  and  training  needed  to 
successfully  enter,  navigate,  and 
advance  in  21st  century  jobs. 

Other  key  sources  of  leveraged 
resources  may  be  businesses,  faitb-based 
and  community  organizations, 
economic  development  entities, 
education  systems,  and  philanthropic 
foundations,  which  often  invest 
resources  to  support  workforce 
development.  Other  Federal,  state,  and 
local  government  programs  may  have 
resources  available  that  can  be 
integrated  into  the  proposed  project. 
Examples  of  such  programs  include 
other  Department  of  Labor  programs 
such  as  registered  apprenticeship,  as 
well  as  non-DOL  One-Stop  partner 
programs  such  as  Vocational 
Rehabilitation,  Adult  Education,  and 
Department  of  Education  Pell  Grants. 
Faith-based  and  community 
organizations  also  may  provide 
resources  such  as  supportive  services, 
mentoring,  tutoring,  and  volunteers-all 
of  which  are  important  for  grantees  to 
leverage  when  assisting  certain 
individuals  targeted  by  these  funds. 


When  leveraging  resources,  please 
include  the  following  information  in  the 
budget  narrative  and  Part  II  of  the 
application,  as  applicable:  (1)  The  total 
amount  leveraged  from  Federal  sources; 
(2)  the  total  amount  leveraged  from  non- 
Federal  sources;  (3)  the  partners 
contributing  the  resources;  and  (4)  the 
projected  activities,  broken  out  by  the 
source  of  the  leveraged  resource 
(Federal  or  non-Federal),  to  be 
implemented  utilizing  these  resources. 
Applicants  should  note  that,  as  ETA 
evaluates  proposals,  the  quality  of  the 
leveraged  resources  contributed  will  be 
evaluated,  rather  than  the  specific 
amount  of  resources  contributed. 

ETA  encourages  CBJTG  applicants 
and  their  strategic  partners  to  be 
entrepreneurial  as  they  seek  out,  utilize, 
and  sustain  these  resources,  whether 
they  are  in-kind  or  cash  contributions, 
when  creating  capacity  building  and 
training  strategies  to  effectively  address 
the  workforce  challenges  identified  by 
industry. 

5.  Replication  of  Successful  Models 
forRroad  Distribution.  GBJTGs  are 
intended  to  drive  the  community 
college  and  workforce  investment 
systems  to  be  more  responsive  to  the 
workforce  demands  of  industry  by 
making  the  products,  models,  and 
effective  approaches  that  result  from 
CBJTG  investments  available  to  both 
systems.  To  that  end,  grantees  will 
develop  the  foundations  and  outcomes 
of  CBJTGs  projects,  including  the 
learning  and  achievements  resulting 
from  the  projects,  into  solutions-based 
models  that  can  be  shared  with,  and 
implemented  by,  other  community 
colleges,  the  workforce  system,  and 
industry  leaders. 

ETA  is  currently  pursuing  an 
aggressive  national  dissemination 
strategy  for  grant  products  that  focuses 
on  widely  distributing  grantee  tools, 
models,  and  products  through  a  network 
of  stakeholders  including  education  and 
industry  partners,  and  the  public 
workforce  system.  As  noted  in  section 
IV.E.,  the  Federal  government  retains 
the  right  to  use  and  distribute  materials 
developed  with  grant  funds.  CBJTG 
grantees  are  required  to  submit  the 
products  and  tools  developed  through 
the  CBJTGs,  including  curriculum, 
competency  models,  distance  learning 
tools,  career  awareness  and  outreach 
materials,  research,  case  studies,  career 
lattices,  creation  of  industry  skill 
centers,  and  Web  sites  to  ETA  for 
dissemination.  Products  will  be 
available  online  at 
WWW. Workforce30ne.org. 

Workforce3  One  offers  the  public 
workforce  system,  employers,  economic 
development  professionals,  and 
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education  professionals  an  innovative 
knowledge  network  designed  to  create 
and  support  demand-driven 
communities,  one  that  responds  directly 
to  business  needs  and  prepares  workers 
for  good  jobs  in  the  fastest  growing 
careers.  By  supporting  replicable 
projects  that  can  be  implemented  in 
multiple  areas  and  industries,  ETA  is 
able  to  maximize  its  investment  by 
expanding  the  grant’s  impact  beyond 
the  initial  grant  site  and  helping 
additional  businesses  and  workers  in 
other  regions. 

6.  Clear  and  Specific  Outcomes.  The 
CBJTGs  are  intended  to  achieve 
increased  training  capacity  of 
community  colleges  for  high  growth, 
high  demand  industries  and  to  train 
workers  for  those  industries.  Grants  are 
expected  to  generate  clear  and  specific 
outcomes  that  are  appropriate  to  the 
nature  of  the  solution  and  size  of  the 
project;  that  are  achievable  by  the 
partnership  during  the  life  of  the  grant; 
that  indicate  progress  towards  meeting 
the  wprkforce  challenges  identified  by 
the  partnership;  and  that  the 
partnership  can  effectively  report  to 
ETA  on  a  quarterly  basis.  Because 
GBJTG  grantees  are  expected  to  invest  in 
customized  strategies  to  address  local 
and  regional  workforce  and  skills 
shortages,  ETA  recognizes  that  specific 
outcomes  will  vary  from  project  to 
project  based  on  the  specific  activities 
proposed  by  applicants.  Standard  data 
collected  from  all  grantees  provides 
only  part  of  the  information  necessary  to 
measure  GBJTGs  successes  effectively, 
so  grant  recipients  may  also  define 
additional  outcome  measures 
appropriate  to  their  project.  GBJTGs 
applicants  must  demonstrate  the 
effectiveness  of  the  proposed  training 
activities  by  creating  appropriate 
outcome  projections  for  the  project, 
which  will  be  considered  baseline 
performance  measures  for  the  grant  if 
awarded.  Additionally,  applicants 
should  note  that  GBJT  grantees  must 
report  to  ETA,  on  a  quarterly  basis,  their 
progress  towards  meeting  the  projected 
capacity  building  and  training  outcomes 
listed  in  their  applications. 

a.  Training  Outcomes:  Training 
outcomes  must  include  those  tracked  by 
the  Gommon  Measures,  which  are 
uniform  evaluation  metrics  for  job  , 
training  and  employment  programs.  The 
Gommon  Measures  are  an  integral  part 
of  ETA’s  performance  accountability 
system.  Applicants  must  include 
projected  outcomes  to  be  achieved 
during  the  life  of  the  grant  for  the 
Entered  Employment  Rate  Adult 
Gommon  Measure.  Grantees  will  also  be 
required  to  report  quarterly  on  their 
outcomes  for  all  three  Adult  Gommon 


Measures — ^Entered  Employment  Rate, 
Employment  Retention  Rate,  and 
Average  Earnings.  Please  note  that  ETA 
recognizes  that  the  reporting  of  certain 
data  is  contingent  on  the  timing  of  the 
availability  of  data.  Data  must  be 
reported  when  it  is  available. 
Additionally,  tracking  Gommon 
Measures  requires  either  the  collection 
of  four  data  elements  (Social  Security 
number,  employment  status  at  ' 
participation,  date  of  exit,  and  reason 
for  exit)  or  use  of  supplemental  data.  A 
detailed  description  of  ETA’s  policy  on 
the  Gommon  Measures  can  be  found  in 
the  Training  and  Employment  Guidance 
Letter  (TEGL)  No.  17-05  [http://wdr. 
doleta  .gov/ directi  ves/ corr_doc.  cfm  ? 
DOCN=2195).  Applicants  may  find  it 
useful  to  review  this  document  prior  to 
submitting  applications  under  this 
Solicitation. 

The  Gommon  Measures  provide  only 
part  of  the  information  necessary  to 
measure  GBJTGs  successes  effectively. 
Applicants  are  required  to  provide 
projections  and  track  and  report 
outcomes  for  each  of  the  following 
outcome  categories:  total  number  of 
participants  served,  total  number  of 
participants  beginning  education/ 
training  activities;  total  number  of 
participants  completing  education/ 
training  activities;  total  number  of 
participants  that  complete  education/ 
training  activities  that  receive  a  degree/ 
certificate;  total  number  of  participants 
that  complete  education/training 
activities  that  enter  employment;  and 
the  total  number  of  participants  that 
complete  education/training  activities 
that  enter  training-related  employment. 
Grantees  will  be  required,  on  a  quarterly 
basis,  to  report  on  their  outcomes  for 
each  of  these  outcome  categories,  as 
well  as  additional  information  such  as 
total  exiters. 

Applicants  should  also  note  that 
proposals  will  be  evaluated  based  on 
outcomes,  per  the  evaluation  criteria  in 
Section  V.4.a.  Therefore,  all  outcome 
categories  and  outcome  projections 
provided  in  the  application  will  become 
part  of  the  project’s  statement  of  work 
as  the  baseline  goals  for  the  grant, 
should  the  application  be  funded.  It  is 
not  ETA’s  intent  to  renegotiate 
performance  outcomes  after  grant 
awards  are  made,  though  it  reserves  the 
right  to  do  so  if  necessary. 

Finally,  ETA  has  cleared  and 
published  a  report  format  for  grantees 
under  the  HGJTI  and  GBJTGs  entitled: 
“High  Growth  and  Gommunity-Based 
Job  Training  Grants:  General  Quarterly 
Reporting  Forms  &  Instructions.’’  The 
required  format  and  associated 
instructions  are  available  at:  http:// 
www.doleta.gov/Performance/ 


Guidance/wia.cfmttHGBIT,  and  provide 
grantees  with  information  on  all  of  the 
above  referenced  outcome  categories  as 
well  as  specific  instructions  regarding 
how  grantees  report  their  performance 
in  these  categories  on  a  quarterly  basis. 
ETA  strongly  encourages  applicants  to 
review  the  required  report  format  for 
detailed  information  on  the  program 
reporting  reqviirements  and  to  ensure 
they  will  be  able  to  track  and  report  the 
information  required  under  the  grant. 

b.  Gapacity  Building  Outcomes:  The 
intent  behind  collecting  capacity 
building  outcomes  is  to  assess  how  well 
the  capacity  building  strategies  of  the 
program  are  meeting  the  training  needs 
of  the  targeted  high-growth,  high- 
demand  industry  or  industries  through 
impact  measures.  GBJTGs  employ  a 
variety  of  strategies  and  many  of  them 
have  an  associated  deliverable  that  is 
developed  using  grant  funds.  These 
strategies  include  (a)  developing  and 
disseminating  career  awareness 
information;  (b)  developing  adequate 
numbers  of  qualified  instructors,  such 
as  through  train-the-trainer  and 
professional  development  activities;  (c) 
identifying  occupational  competencies 
and  developing  competency-based 
curricula;  (d)  developing  applied 
learning  and  clinical  experiences,  such 
as  internships  or  the  use  of  simulations; 
and  (e)  developing  innovative  learning 
models  and  environments  and  ways  of 
structuring  the  education  process,  such 
as  distance  learning  and  blended- 
learning  models. 

Grantees  will  be  required  to  report,  on 
a  quarterly  basis,  the  outcomes  of 
capacity  building  activities,  w'hich 
include  impacts  and  other  verifiable 
measures  of  participation  where 
appropriate.  An  example  of  a  capacity 
building  activity  where  it  is  appropriate 
to  report  impact  is  for  teacher 
professional  development/train-the- 
trainer  activities,  in  which  there  are  no 
employment  related  outcomes  for  those 
being  trained,  but  the  impact  of  the 
grant  activities  has  a  far  greater  effect 
than  on  those  just  being  trained.  For 
example,  a  grant  may  train  25  college 
students  to  be  volunteer  after-school 
“instructors”  and  the  impact  would  be 
a  total  of  500  high  school  students 
because,  over  the  three  year  period 
under  the  grant,  each  “instructor” 
taught  one  class  with  20  high  school 
students.  In  their  quarterly  reports, 
grantees  will  be  required  to  track  and 
report  the  following  three  categories  for 
capacity  building  outcomes: 

1.  The  number  of  instructors  who 
participated  in  grant-funded  capacity 
building  activities; 
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2.  The  number  of  students 
subsequently  trained  by  those 
instructors;  and 

3.  The  number  of  other  people 
participating  and/or  benefitting  from 
capacity  building  activities. 

Please  note  that  capacity  building 
outcomes  and  impacts  of  the  proposed 
project  must  satisfactorily  address  the 
industry-identified  workforce  need  and 
the  capacity  constraints  identified  by 
the  community  college,  or  other  entity 
as  specified  in  the  exception  detailed  in 
Section  1II.C.5.  Please  see  the  recently 
approved  required  reporting  format  and 
associated  instructions  at  http:// 
www.doleta.gov/Performance/ 
Guidance/wia.cfmttHGBIT  for 
additional  information  on  reporting 
capacity  building  outcomes. 

c.  It  is  imperative  that  applicants 
include  projections  for  the  above- 
mentioned  required  outcome  categories 
in  their  grant  proposals.  Applicants  that 
fail  to  include  projections  for  required 
outcome  categories  (e.g..  Entered 
Employment  Rate  Adult  Common 
Measure)  in  their  proposals  will  lose 
points  during  the  review  process. 
Additionally,  reporting  quarterly  on  all 
information  contained  in  the  grantee 
statement  of  work  and  the  required 
reporting  format  are  a  condition  of  the 
grant  award. 

7.  Integration  with  Regional  Economic  . 
and  Talent  Development  Strategies. 

Today’s  global  economy  requires  n^w 
workforce  development  strategies  that 
build  on  demand-driven  approaches  to 
propel  economic  growth.  Successful 
workforce  investment  leads  to  the 
creation  of  new  jobs  by  attracting  new 
businesses  and  industries,  and 
expanding  existing  companies  in 
communities  through  a  talent-rich 
workforce. 

Maintaining  America’s  competitive 
position  in  the  global  economy  requires 
a  workforce  with  postsecondary 
education  credentials  and  the  capacity 
to  work  in  a  high-technology 
environment  while  creatively  and 
collaboratively  adapting  as  new 
technologies  and  business  process 
innovations  evolve.  To  keep  pace  with 
change,  workers  require  lifelong 
learning  opportunities.  Rather  than 
simply  training  the  workforce  for 
today’s  jobs,  community  colleges,  the 
workforce  investment  system,  and  other 
entities  in  the  continuum  of  education 
must  operate  as  a  talent  development 
system,  meeting  industry’s  present 
needs  while  also  collaborating  with  the 
region’s  economic  development  system 
to  identify  and  support  emerging 
industries.  The  goal  is  to  ensure  the 
availability  of  an  educated  and  prepared 
workforce  that  is  able  to  compete  in  the 


global  economy  by  attracting  and 
sustaining  industry’s  investment  in 
regional  economies. 

While  CBJTGs  assist  individual 
community  colleges  in  building  their 
capacity  to  provide  training  in  high- 
growth/high-demand  industry  sectors  of 
the  economy,  they  also  play  a  vital  role 
in  the  development  of  a  regional  talent 
development  system.  Therefore,  the 
capacity  building  and  training  activities 
occurring  under  CBJTGs  should  be 
aligned  with,  and  integrated  into, 
regional  talent  and  economic 
development  strategies.  A  regional 
approach  under  CBJTGs  ensures  that  the 
full  range  of  assets,  resources, 
knowledge,  and  leadership  are  at  the 
table  to  implement  a  solution  that  will 
address  the  critical  capacity  constraints 
faced  by  the  community  college  while 
supporting  talent  development  in  the 
regional  economy. 

To  demonstrate  that  their  projects  are 
aligned  with  and  integrated  into 
regional  talent  and  economic 
development  strategies,  applicants 
should  describe  how  their  capacity 
building  and  training  solution  are  part 
of  or  complement  existing  regional 
approaches  under  regional  talent  and 
economic  development  plans  and 
initiatives  or  is  the  catalyst  for  bringing 
partners  together  to  begin  the  analysis 
and  strategic  planning  in  their  region. 
Additionally,  applicants  should 
demonstrate  alignment  with  regional 
talent  and  economic  development 
strategies  by  integrating  regional 
partnerships  into  their  proposed 
capacity  building  and  training  activities. 
In  addition  to  the  partners  required 
under  this  Solicitation,  applicants  can 
demonstrate  connection  to  regional 
talent  and  economic  development 
activities  through  broader  and  deeper 
partnerships  with  regional  business 
leadership  and  organizations,  such  as 
chambers  of  commerce;  regional 
economic  development  organizations; 
the  philanthropic  community;  seed  and 
venture  capital  organizations  or 
individuals;  investor  networks; 
entrepreneurs;  faith-based  and 
community  organizations;  and  other 
regional  entities.  Finally,  applicants 
should  demonstrate  that  leveraged 
resources  come  from  regional  partners 
or  from  existing  or  planned  talent 
development  efforts  within  the  region. 

II.  Award  Information 

A.  Award  Amount 

ETA  intends  to  fund  approximately 
seventy-five  (75)  grants  ranging  from 
$500,000  to  $2  million  through  this 
competition.  However,  this  does  not 
preclude  ETA  from  funding  grants  at 


either  a  lower  or  higher  amount,  or 
funding  a  smaller  or  larger  number  of 
projects,  based  on  the  type  and  the 
number  of  quality  submissions. 
Applicants  should  recognize  that  the 
funds  available  through  this  SGA  are 
designed  to  complement  additional 
leveraged  resources  rather  than  be  the 
sole  source  of  funds  for  the  proposal. 

B.  Period  of  Performance 

The  period  of  grant  performance  will 
be  up  to  36  months  from  the  date  of 
execution  of  the  grant  documents.  This 
performance  period  shall  include  all 
necessary  implementation  and  start-up 
activities,  participant  follow-up  for 
performance  outcomes,  and  grant  close¬ 
out  activities.  A  timeline  clearly 
detailing  these  required  grant  activities 
and  their  expected  completion  dates 
must  be  included  in  the  grant 
application.  ETA  may  elect  to  exercise 
its  option  to  award  no-cost  extensions  to 
grants  for  an  additional  period,  based  on 
the  success  of  the  program  and  other 
relevant  factors,  if  the  grantee  applies 
for,  and  provides  a  significant 
justification  for,  such  an  extension. 

III.  Eligibility  Information  and  Other 
Grant  Specifications 

A.  Eligible  Applicants 

In  order  to  be  eligible  for 
consideration  under  this  solicitation, 
the  applicant  must  be  either:  (1)  An 
individual  Community  or  Technical 
College,  (2)  a  Community  College 
District,  (3)  a  state  Community  College 
System,  or  (4)  a  One-Stop  Career  Center 
in  partnership  with  its  Local  Workforce 
Investment  Board.  For  educationally 
underserved  communities  without 
access  to  community  or  technical 
colleges,  there  are  other  eligible 
applicants;  please  see  Section  III.C.5. 
Requirements  for  each  of  these 
applicant  types  are  provided  below. 

1.  Community  or  Technical  College 
applicants  must  demonstrate  that  they 
are  a  public,  accredited  institution  of 
higher  education  that  predominantly 
awards  Associate’s  Degrees.  This 
definition  includes  tribally  controlled 
colleges  and  universities.  For  the 
purposes  of  this  paragraph,  an 
“Institution  of  Higher  Education”  is 
defined  as  an  entity  that  has  its  own 
Federal  Tax  Identification  Number  and 
has  direct  control  of  its  funds.  Entities 
that  do  not  meet  the  above  criteria  may 
be  eligible  to  apply  under  the  exception 
in  Section  III.C.5,  if  the  conditions  of 
that  section  are  met.  However,  private 
for-profit  institutions  of  higher 
education  are  not  eligible  to  apply  at  all 
under  this  Solicitation. 
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2.  Community  College  District 
applicants  must  demonstrate  that  they 
are  an  education  district  organized  by 
the  state  to  define  the  community  in 
which  the  college  operates.  Community 
College  District  applications  must 
specify  one  or  more  community 
college(s)  within  the  district  where 
capacity  building  and  training  activities 
will  occur  under  the  grant. 

3.  State  Community  College  System 
applicants  must  demonstrate  that  their 
office  represents  the  management  and 
supervision  of  a  unified  statewide 
system  of  community  and  technical 
colleges.  State  system  applications  must 
specify  one  or  more  community 
college(s)  within  the  state  where 
capacity  building  and  training  activities 
will  occur  under  the  grant. 

4.  One-Stop  Career  Centers,  as 
established  under  Section  121  of  the 
Workforce  Investment  Act  of  1998  (Pub. 
L.  105-220).  The  eligible  applicant  for 
One-Stop  Career  Centers  must  be  the 
One-Stop  Operator,  as  defined  under 
Section  121  of  the  Workforce 
Ipvestment  Act  of  1998  (Pub.  L.  105- 
220),  on  behalf  of  the  One-Stop  Career 
Center.  The  applicant  must:  (1)  Have  a 
letter  of  concurrence  from  the  Local 
Workforce  Investment  Board;  (2) 
demonstrate  that  the  proposed  activities 
are  consistent  with  the  state  and  local 
strategic  Workforce  Investment  Act 
plan;  and  (3)  demonstrate  that  the  Local 
Workforce  Investment  Board,  or  its 
designated  fiscal  agent,  will  serve  as  the 
fiscal  agent  for  the  grant  by  clearly 
providing  the  legal  name  and  EIN  of  the 
fiscal  agent.  The  Local  Workforce 
Investment  Board’s  support  and 
involvement  in  the  project  should  be 
detailed  in  the  letter  of  concurrence, 
which  should  also  address  the  above 
requirements  (2)  and  (3).  Applications 
from  One-Stop  Career  Centers  without  a 
letter  of  concurrence  from  their  Local 
Workforce  Investment  Board  will  be 
considered  non-responsive  and  will  not 
be  reviewed.  One-Stop  Career  Center 
applications  must  specify  one  or  more 
community  college(s)  where  all  capacity 
building  and  training  activities  will 
occur  under  the  grant.  One-Stop  Career 
Center  applicants  should  clearly  note  in 
the  Abstract  that  they  are  applying 
under  Section  III.A.4  of  the  SGA. 
Additionally,  in  the  abstract,  One-Stop 
Career  Center  applicants  should  note 
that  they  are  the  One-Stop  Career  Center 
operator  and  provide  the  name  of  the 
One-Stop  Career  Center.  Finally,  in  the 
abstract  of  the  proposal,  the  One-Stop 
Career  Center  applicant  must  clearly 
articulate  and  demonstrate  their  role  in 
operating  the  One-Stop  Career  Center 
and  as  appropriate,  describe  their 
relationship  to  the  local  Workforce 


Investment  Board,  local  workforce  and/ 
or  economic  development  agency,  and 
state  workforce  and/or  economic 
development  agency. 

In  addition,  it  is  important  to  note 
that  under  each  of  the  four  applicant 
types  above,  an  application  could  be 
submitted  on  behalf  of  a  consortium  of 
community  or  technical  colleges.  When 
applicants  submit  an  application  on 
behalf  of  a  consortium,  in  addition  to 
meeting  other  application  requirements 
they  will  need  to  specify  v^hich 
organization  will  serve  as  fiscal  agent 
for  the  grant  by  clearly  providing  the 
name  and  EIN  of  that  organization.  The 
applicant  will  also  need  to  identify  the 
specific  role  that  each  participating 
community  and/or  technical  college 
will  play  in  the  project.  Finally,  the 
application  will  need  to  include  a  letter 
of  support  from  each  member  of  the 
consortium  indicating  their  support  for 
the  project  and  identifying  the  specific 
role  they  will  play  in  the  project. 

Finally,  within  each  specific  category 
of  applicant  type  noted  above,  an 
applicant  may  only  submit  one 
individual  proposal.  For  example,  an 
individual  community  college  applying 
for  a  grant  award  may  only  submit  one 
proposal,  and  a  state  community  college 
system  may  only  submit  one  proposal. 
However,  please  note  that  an  individual 
community  college  may  submit  a 
proposal  as  an  applicant  and  also  be  a 
partner  in  other  applications  submitted 
by  other  eligible  applicants,  but  may  not 
also  be  the  applicant  for  a  separate 
proposal  submitted  on  behalf  of  a 
consortium. 

B.  Cost  Sharing  or  Matching 

Cost  sharing,  matching,  or  cost 

participation  is  not  required  for 
eligibility;  however,  applicants  are 
required  to  leverage  WIA  training 
resources  to  support  their  project,  and 
encouraged  to  leverage  other  types  of 
resources  from  key  entities  in  the 
strategic  partnership  in  order  to 
maximize  the  impact  of  the  project  in 
the  region.  The  quality  of  leveraged 
resources  is  considered  as  part  of  the 
evaluation  of  proposals. 

C.  Other  Grant  Specifications 

1.  Demonstrated  Partnerships.  To  be 
considered  for  funding  under  this  SGA, 
the  applicant  must  demonstrate  that  the 
proposed  project  will  be  implemented 
by  a  strategic  partnership  that  includes 
at  least  one  entity  from  each  of  the 
following  categories:  (1)  The  Workforce 
Investment  System,  which  may  include 
State  and  Local  Workforce  Investment 
Boards,  State  Workforce  Agencies,  and 
One-Stop  Career  Centers  and  their 
partners;  (2)  an  individual  community 


or  technical  college;  (3)  employers  and 
industry-related  organizations  such  as 
associations  and  unions;  and  (4)  the 
continuum  of  education,  including  the 
K-12  public  education  system,  adult 
education,  four-year  colleges  and 
universities,  and  other  training 
providers.  In  addition  to  the  previously 
identified  entities,  applicants  are 
encouraged  to  include  faith-based  and 
community  organizations  as  a 
component  of  their  partnerships.  Please 
note  that  some  applicants  applying 
under  the  exception  in  Section  III.C.5 
may  not  have  a  community  college 
partner.  In  these  cases,  the  applicant 
should  substitute  the  training  provider 
as  the  required  community  college 
partner.  Please  see  Section  IILC.5  for 
more  details.  The  strategic  partnership 
may  be  a  legally  organized  partnership, 
joint  venture,  or  a  more  informal 
collaboration.  Please  note,  while  at  least 
one  entity  from  each  category  is 
required,  ETA  strongly  encourages  as 
many  partners  as  necessary  from  each 
category  to  fully  represent  the 
community  and  the  entire  continuum  of 
education. 

2.  Required  Capacity  Building  and 
Training  Activities.  To  be  considered  for 
funding  under  this  SGA,  proposed  grant 
activities  must  include  a  combination  of 
capacity  building  and  training  activities 
at  the  community  college,  or  other 
entities  as  specified  in  the  exception 
detailed  in  Section  III.C.5,  that  target 
skills  and  competencies  demanded  by 
local  high-growth/high-demand 
industries  that  are  defined  in  the 
context  of  the  regional  economy.  A 
component  of  all  grants  must  be  direct 
training  costs,  which  include,  but  are 
not  limited  to  the  following  types  of 
costs  (when  these  costs  are  directly 
related  to  the  provision  of  training  to 
participants):  faculty  costs,  including 
salaries  and  fringe  benefits;  in-house 
training  staff;  support  staff  costs  such  as 
lab  or  teaching  assistants;  classroom 
space,  including  laboratories,  mock-ups 
or  other  facilities  used  for  training 
purposes;  and  books,  materials,  and 
supplies  used  in  the  training  course, 
including  specialized  equipment. 
Grantees  are  strongly  encouraged  to 
leverage  other  resources  to  cover  the 
tuition  costs  for  the  students  trained 
under  the  grant.  Possible  sources  of 
leveraged  resources  for  tuition  include, 
but  are  not  limited  to:  Pell  Grants;  WIA 
resources,  including  ITAs  and  CAAs; 
and  employer  tuition  reimbursement. 
Applicants  must  also  describe  how 
tuition  for  students  participating  in  the 
program  will  be  covered,  including 
tuition  charged  to  students,  funding 
made  available  through  the  workforce 
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investment  system,  business  paid 
training,  or  other  sources. 

Proposed  capacity  building  activities 
must  address  barriers  that  impede  the 
ability  of  the  community  college,  or 
other  entities  specified  in  the  exception 
detailed  in  Section  III.C.5,  to  meet  local 
and  regional  industry  demand  for 
workforce  training  and  must  be  directly 
linked  to  the  specific  training  supported 
under  the  grant.  Applicants  may 
propose  a  cross-cutting  capacity 
building  and  training  strategy  that  will 
support  training  in  more  than  one  high- 
growth/high-demand  industry  if  the 
applicant  can  demonstrate  that  skill 
needs  in  the  identified  industries  are 
shared.  Applicants  that  wish  to  propose 
training  programs  in  two  or  more  high- 
growth  industries  that  do  not  share  skill 
needs  should  do  so  through  separate 
applications  in  which  they  are  involved. 
Applicants  must  also  describe  their 
specific  recruiting  strategy  for  enrolling 
students  in  the  new  training 
opportunities  available  once  capacity 
constraints  are  addressed. 

3.  Participants  Eligible  to  Receive 
Training.  Generally,  the  scope  of 
potential  trainees  is  very  broad.  WIA 
Sec.  171(d)  authorizes  demonstration 
programs  to  serve  dislocated  workers, 
incumbent  workers,  and  new  entrants  to 
the  workforce.  This  authorization 
supports  a  broad  range  of  training  for  a 
variety  of  populations,  including; 
incumbent  workers  who  need  new  skills 
for  jobs  in  demand  at  higher  levels  of 
the  career  ladder  or  because  the  skill 
needs  for  their  current  jobs  have 
changed;  untapped  labor  pools  such  as 
immigrant  workers,  individuals  with 
limited  English  proficiency,  individuals 
with  disabilities,  veterans,  Indian  and 
Native  Americans,  older  workers,  youth, 
etc.;  or  entry  level  workers  who  need 
basic  skills  and/or  specific  occupational 
skill  training.  Please  note  that  ETA  will 
award  five  bonus  points  in  this 
Solicitation  to  applicants  that  provide 
evidence  of  collaboration  with  faith- 
based  and  community  organizations  to 
serve  populations  with  barriers  to 
employment.  The  identification  of 
targeted  and  qualified  trainees  should 
be  part  of  the  larger  project  planning 
process  undertaken  by  the  required 
partnership  and  should  relate  to  the 
workforce  challenge  that  is  being 
addressed  by  the  training. 

4.  Training  Providers.  Community  and 
technical  colleges  are  the  required 
training  providers  under  CBJTGs, 
regardless  of  the  applicant,  with  the 
exception  of  rural  areas  and  other 
educationally  underserved  communities 
with  no  reasonable  access  to  community 
colleges  (please  see  Section  III.C.5 
below  for  more  information  on  this 


exception).  ETA  encourages  applicants 
to  be  creative  in  integrating  partner 
resources  and  expertise  into  the  training 
plan.  For  example,  a  business  partner 
may  provide  a  qualified  instructor  to  the 
community  college;  the  community 
college  may  provide  on-site  training  for 
workers  to  take  advantage  of  business- 
loaned  equipment;  the  training  may  be 
provided  jointly;  or  the  training  may 
utilize  technology-based  distance 
learning  alternatives  as  well  as  blended 
learning,  which  combines  self-paced 
and  instructor-led  interactions. 

5.  Exception  to  Eligible  Applicants 
and  Training  Provider  Requirements  for 
Rural  and  Other  Educationally 
Underserved  Areas  with  No  Access  to 
Community  Colleges.  ETA  recognizes 
that  some  communities,  particularly 
those  in  rural  areas,  may  lack  access  to 
community  and  technical  college 
training  where  physical  college  facilities 
are  not  reasonably  close  and  technology- 
based  and  distance  learning  options  are 
limited  or  not  available.  Educationally 
underserved  communities  that  lack  this 
access  may  submit  proposals  under  the 
parameters  detailed  in  this  exception.  In 
such  cases,  the  applicant  will  be 
required  to  clearly  state  it  is  applying 
under  this  exception  and  must  fully 
demonstrate  as  part  of  its  statement  of 
need  that  commimity  college  training  is 
not  reasonably  available  within 
commuting  distance  of  the  community 
in  which  grant  activities  wull  take  place 
and  that  there  are  no  viable  technology- 
based  or  distance  learning  options 
available.  Applicants  may  use  mileage, 
population,  and  access  to  classrooms, 
Internet  and  other  technology,  public 
transportation  and  other  services,  as 
factors  to  support  their  demonstration  of 
the  lack  of  access  to  and  availability  of 
community  college  training.  Please  note 
that  applications  submitted  under  the 
exception  must  still  meet  all  other 
requirements  set  forth  in  this 
Solicitation.  Applicants  must  clearly 
note  in  the  abstract  that  they  are 
applying  under  this  exception. 

Under  this  exception,  tne  additional 
eligible  applicants  and  requirements  on 
training  are  listed  below. 

a.  Public,  accredited  Institutions  of 
Higher  Education  that  award  certificates 
and  both  two-year  and  four-year 
degrees,  and  satellite  campuses  of  such 
Institutions,  are  eligible  to  apply  under 
this  exception.  However,  the  emphasis 
for  capacity  building  and  training 
activities  under  the  grant  must  be  at  the 
certificate  or  two-year  Associate’s 
Degree  level.  The  public  institution  of 
higher  education  applicant  is  also 
required  to  be  the  training  provider  for 
applications  submitted  under  this 
exception  and  will  serve  as  a  substitute 


for  the  required  community  college 
training  provider  detailed  in  Section 
III.C.4; 

b.  Alternate  Educational  Entities  that 
are  governmental  or  not-for-profit 
organizations  that  directly  deliver,  or 
broker  for  delivery,  post-secondary 
education  opportunities  in 
educationally  underserved  communities 
that  lack  access  to  community  colleges 
are  eligible  to  apply  under  this 
exception.  Alternate  Educational  Entity 
applicants  must  demonstrate  that:  (1) 

The  emphasis  for  capacity  building  and 
training  activities  under  the  grant  must 
be  at  the  certificate  or  two-year 
Associate’s  Degree  level;  (2)  the  training 
is  offered  in  partnership  with  a 
community  college  outside  the 
underserved  area  and  is  acceptable  for 
credit  at  or  a  credential  from  the  partner 
community  college;  and  (3)  a 
component  of  the  capacity  building 
activities  supports  the  partnering 
community  college  for  the  purposes  of 
enhancing  the  training  services 
provided  by  that  college  to  the 
underserved  area.  Additionally, 
applications  must  specify  one  or  more 
community  college(3)  where  capacity 
building  and  training  activities  will 
occur  under  the  grant. 

6.  Veterans  Priority.  The  Jobs  for 
Veterans  Act  (Pub.  L.  107-288)  provides 
priority  of  service  to  veterans  and 
spouses  of  certain  veterans  for  the 
receipt  of  employment,  training,  and 
placement  services  in  any  job  training 
program  directly  funded,  in  whole  or  in 
part,  by  the  Department  of  Labor.  In 
circumstances  where  a  CBJTG  recipient 
must  choose  between  two  equally 
qualified  candidates  for  training,  one  of 
whom  is  a  veteran,  the  Jobs  for  Veterans 
Act  requires  that  CBJTG  recipients  give 
the  veteran  priority  of  service  by 
admitting  him  or  her  into  the  program. 
Please  note  that,  to  obtain  priority  of 
service,  a  veteran  must  meet  the 
program’s  eligibility  requirements.  ETA 
Training  and  Employment  Guidance 
Letter  (TEGL)  No.  5-03  (September  16, 
2003)  provides  general  guidance  on  the 
scope  of  the  Job  for  Veterans  Act  and  its 
effect  on  current  employment  and 
training  programs.  TEGL  No.  5-03, 
along  with  additional  guidance,  is 
available  at  the  “Jobs  for  Veterans 
Priority  of  Service’’  Web  site:  http:// 
wvvw.doIeta.gov/programs/ vets. 

7.  Re-designation  of  One-Stop 
Operators.  If  at  any  time  the  applicant 
One-Stop  Operator  changes,  then  DOL 
and  the  WIB  will  modify  the  application 
or  grant  on  behalf,  of  the  One-Stop 
Career  Center,  for  the  purpose  of 
designating  a  new  One-Stop  Operator. 

8.  CBJTGs  Evaluation.  ETA  is 
interested  in  determining  if  training 
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provided  through  the  CBJTGs  impacts 
students’  future  labor  force  outcomes. 

To  that  end,  ETA  expects  to  select  some 
grantees  awarded  funds  through  this 
SGA  to  participate  in  a  random 
assignment  impact  evaluation. 

Therefore,  to  receive  funds  under  this 
solicitation,  sites  must  include  in  their 
application  a  statement  that,  if  selected 
as  a  grantee  they  agree  to  the  random 
assignment  of  students  to  either  a 
control  group,  which  does  not  receive 
CBJTG  training,  or  a  program  group, 
which  can  receive  this  training. 
Procedures  for  random  assignment  will 
be  specified  by  an  independent 
contractor  selected  by  ETA.  In  addition, 
sites  must  be  willing  to  share  with  the 
evaluation  contractor  individual 
information  on  demographics, 
participant  characteristics,  services 
received  and  outcomes.  Sites  must  also 
agree  to  provide  access  to  program 
operating  personnel  and  participants,  as 
specified  by  the  evaluator(s)  under  the 
direction  of  ETA,  including  after  the 
expiration  date  of  the  grant. 

(9)  Leveraging  WIA  Training 
Resources.  To  be  considered  for  funding 
under  this  SGA,  the  applicant  must 
demonstrate  that  the  proposed  project 
will  leverage  WIA  training  resources  to 
support  their  project.  Examples  of  WIA 
training  resources  include  ITAs, 
customized  training,  and  Career 
Advancement  Accounts. 

IV.  Application  and  Submission 
Information 

A.  Address  To  Request  Application 
Package 

This  SGA  contains  all  of  the 
information  and  links  to  forms  needed 
to  apply  for  grant  funding. 

B.  Content  and  Form  of  Application 
Submission 

The  proposal  must  consist  of  two  (2) 
separate  and  distinct  parts.  Parts  I  and 
II.  Applications  that  fail  to  adhere  to  the 
instructions  in  this  section  will  be 
considered  non-responsive  and  may  not 
be  given  further  consideration. 
Applicants  who  wish  to  apply  do  not 
need  to  submit  a  Letter  of  Intent.  The 
completed  application  package  is  all 
that  is  required. 

Part  I  of  the  proposal  is  the  Gost 
Proposal  and  must  include  the 
following  three  items: 

•  The  Standard  Form  (SF)  424, 
“Application  for  Federal  Assistance” 
(available  at  http://www07.grants.gov/ 
agencies/ 

formsjrepository_information.jsp  and 
http  ://www.  doleta  .gov/ gran  ts/ 
find_grants.cfm).  The  SF  424  must 
clearly  identify  the  applicant  and  be 


signed  by  an  individual  with  authority 
to  enter  into  a  grant  agreement.  Upon 
confirmation  of  an  award,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  will  be  considered  the 
Authorized  Representative  of  the 
applicant. 

•  All  applicants  for  Federal  grant  and 
funding  opportunities  are  required  to 
have  a  Data  Universal  Numbering 
System  (DUNS)  number  provided  by 
Dun  and  Bradstreet.  See  OMB  Noticu  of 
Final  Policy  Issuance,  68  FR  38402 
(June  27,  2003).  Applicants  must  supply 
their  DUNS  number  on  the  SF  424.  The 
DUNS  number  is  a  nine-digit 
identification  number  that  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  is  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  this  Web  site, 
www.dunandbradstreet.com,  or  call 
1-866-705-5711. 

•  The  SF  424A  Budget  Information 
Form  (available  at  http:// 
www07.grants.gov/agencies/ 
forms_repository__information.jsp  and 
http ://  WWW.  doleta  .gov/grants/ 
find_grants.cfm).  In  preparing  the 
Budget  Information  Form,  the  applicant 
must  provide  a  concise  narrative 
explanation  to  support  the  request.  The 
budget  narrative  should  include:  (1)  The 
total  amount  leveraged  from  Federal 
sources:  (2)  the  total  amount  leveraged 
from  non-Federal  sources;  (3)  the 
partners  contributing  the  resources;  and 
(4)  the  projected  activities  to  be 
implemented  utilizing  leveraged 
resources,  broken  out  by  the  source  of 
the  leveraged  resource  (Federal  or  non- 
Federal).  In  applications  submitted  by 
Gommunity  College  Districts,  State 
Community  College  Systems,  One-Stop 
Career  Centers,  and  alternate 
educational  entities,  the  budget 
narrative  should  also  break  out  the 
portion  of  the  budget  going  to  the 
applicant  as  well  as  the  funds  going  to 
the  community  college  for  capacity 
building  and  training. 

Please  note  that  applicants  that  fail  to 
provide  the  SF  424,  SF  424A  or  the 
budget  narrative  will  be  removed  from 
consideration  prior  to  the  technical 
review  process.  Leveraged  resources 
should  not  be  listed  on  the  SF  424  or  SF 
424A  Budget  Information  Form,  but 
should  be  described  in  the  budget 
narrative  and  in  Part  II  of  the  proposal. 
The  amount  of  DOL  funding  requested 
for  the  entire  period  of  performance  (up 
to  36  months)  should  be  shown  together 
on  the  SF  424  and  SF  424A  Budget 
Information  Form.  Please  do  not  show 
only  one  year  of  funding  on  your  SF  424 
or  SF424A.  Applicants  are  also 
encouraged,  but  not  required,  to  submit 
OMB  Survey  N.  1890-0014:  Survey  on 


Ensuring  Equal  Opportunity  for 
Applicants,  which  can  be  found  at 
http://www07.grants.gov/agencies/ 
forms_repository_information.jsp  and 
http://www.doIeta.gov/grants/ 
fin  d_gran  ts.cfm . 

Part  II  of  the  application  is  the 
Technical  Proposal,  which  demonstrates 
the  applicant’s  capabilities  to  plan  and 
implement  the  CBJTGs  in  accordance 
with  the  provisions  of  this  solicitation. 
The  Technical  Proposal  is  limited  to 
twenty  (20)  double-spaced,  single-sided, 
8.5  inch  x  11  inch  pages  with  12  point 
text  font  and  one-inch  margins. 
Applicants  should  number  the 
Technical  Proposal  beginning  with  page 
number  one.  Any  pages  over  the  20  page 
limit  will  not  be  reviewed.  In  addition, 
in  attachments  which  may  not  exceed 
ten  (10)  pages,  the  applicant  may 
provide  resumes,  a  list  of  staff  positions 
to  be  funded  by  the  grant,  statistical 
information,  general  letters  of  support, 
and  other  related  material.  The  required 
letters  of  commitment  from  partners 
must  be  submitted  as  additional 
attachments  and  will  not  count  against 
the  allowable  10-page  limit  on 
attachments.  Please  note  that  applicants 
should  not  send  letters  of  commitment 
or  support  separately  to  ETA  because 
letters  are  tracked  through  a  different 
system  and  will  not  be  attached  to  the 
application  for  review.  Additionally,  the 
applicant  must  reference  grant  partners 
by  organizational  name  in  the  text  of  the 
Technical  Proposal.  Except  for  the 
discussion  of  any  leveraged  resource  to 
address  the  evaluation  criteria,  no  cost 
data  or  reference  to  prices  should  be 
included  in  the  Technical  Proposal.  In 
addition,  the  following  information  is 
required: 

•  A  table  of  contents  listing  the 
application  sections; 

•  A  one  to  two  page  time  line 
outlining  project  activities  and  an 
anticipated  schedule  for  deliverables: 

•  A  one  to  two  page  abstract 
summarizing  the  proposed  project  and 
applicant  profile  information  including: 
applicant  name,  project  title,  industry 
focus,  partnership  members,  proposed 
training  and  capacity  building  activities, 
funding  level  requested,  the  amount  of 
leveraged  resources,  the  target  group(s), 
and  a  project  description  as  described  in 
the  evaluation  criteria  section  at  Section 
V.A  of  this  Solicitation.  The  abstract 
should  also  clearly  note  whether  the 
application  is  being  submitted  by  a  One- 
Stop  Career  Center  as  mentioned  in 
Section  III.A.4  or  under  the  exception 
detailed  in  Section  III.C.5.  If  the 
application  is  being  submitted  by  a  One- 
Stop  Career  Center,  the  applicant  should 
note  that  they  are  the  One-Stop  Career 
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Center  Operator  and  provide  the  name 
of  the  One-Stop  Career  Center;  and 
•  A  summary  of  up  to  three  pages 
listing  all  projected  training, 
employment,  and  capacity  building 
outcomes  that  includes  the  following: 

o  For  training-related  outcomes,  for 
participants  served  with  grant  funds  list 
the  projected  numbers  for  all  training- 
related  activities  provided  through  the 
grant,  including  but  not  limited  to: 

— Entered  Employment  Rate  (common 
measure): 

— ^Total  participants  served; 

— Total  participants  beginning 
education/training  activities; 

— Total  participants  completing 
education/training  activities; 

— Total  participants  that  complete 
education/training  activities  that 
receive  a  degree/certificate; 

— ^Total  participants  that  complete 

education/training  activities  that  enter 
employment; 

— ^Total  participants  that  complete 

education/training  activities  that  enter 
training-related  employment;  and 
— Increase  in  enrollment  attributed  to 
grant  (number  of  additional  students), 
o  For  capacity  building  outcomes  (for 
activities  funded  by  grant  funds) 
include: 

■  All  products  to  be  developed 
during  the  grant  period. 

— List  the  capacity  building  product 
(including,  but  not  limited  to, 
curriculum  and  course  materials, 
competency  models  and  career 
ladders,  outreach  materials,  reports 
and  databases,  and  program 
management  and  implementation 
tools);  and 

— ^The  projected  date  the  product(s)  will 
be  completed; 

■  The  number  of  instructors 
projected  to  participate  in  capacity 
building  activities; 

■  The  number  of  students  projected 
to  be  trained  by  these  instructors:  and 

■  The  estimated  number  of  other 
individuals  (besides  these  students  and 
instructors)  projected  to  participate  and/ 
or  benefit  from  capacity  building 
activities. 

o  A  statement  that  the  applicant  is 
willing  to  implement  and  participate  in 
a  random  assignment  impact  evaluation 
process.  This  can  be  accomplished  by 
supplying  an  authorizing  signature  to 
the  attached  Memorandum  of 
Agreement  (Attachmeiit  A)  which 
declares  the  applicant’s  commitment  to 
support  and  participate  in  a  random 
assignment  impact  evaluation. 

Please  note  that  the  abstract,  summary 
of  outcomes,  table  of  contents,  time  line, 
and  statement  regarding  participation  in 
the  evaluation  are  not  included  in  the 


Technical  Proposal  page  limitation 
(though  most  bave  their  own  page 
limitations,  listed  above).  Applications 
that  do  not  provide  Part  II  of  the 
application  may  be  removed  from 
consideration  prior  to  the  technical 
review  process. 

Applig^tions  may  be  submitted 
electronically  on  ww^.grants.gov  or  in 
hard-copy  via  U.S.  mail,  professional 
overnight  delivery  service,  or  hand 
delivery.  These  processes  are  described 
in  further  detail  in  Section  IV.C. 
Applicants  submitting  proposals  in 
hard-copy  must  submit  an  original 
signed  application  (including  the  SF 
424)  and  one  (1)  “copy-ready”  version 
free  of  bindings,  staples  or  protruding 
tabs  to  ease  in  the  reproduction  of  the 
proposal  by  DOL.  Applicants  submitting 
proposals  in  hard-copy  are  also 
requested,  though  not  required,  to 
provide  an  electronic  copy  of  the 
proposal  on  CD-ROM. 

C.  Submission  Date,  Times,  and 
Addresses 

The  closing  date  for  receipt  of 
applications  under  this  Solicitation  is 
November  24,  2008.  Applications  must 
be  received  at  the  address  below  or 
successfully  submitted  through 
grants.gov  no  later  than  4  p.m.  (Eastern 
Time).  Applications  sent  by  e-mail, 
telegram,  or  facsimile  (fax)  will  not  be 
accepted.  Applications  that  do  not  meet 
the  conditions  set  forth  in  this  notice 
will  not  be  honored.  No  exceptions  to 
the  mailing  and  delivery  requirements 
set  forth  in  this  notice  will  be  granted. 

Mailed  applications  must  be 
addressed  to  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Chari  Magruder, 
Reference  SGA/DFA  PY  08-02,  200 
Constitution  Avenue,  NW.,  Room  N- 
4716,  Washington,  DC  20210. 

Applicants  are  advised  that  mail 
delivery  in  the  Washington  area  may  be 
delayed  due  to  mail  decontamination 
procedures.  Hand  delivered  proposals 
will  be  received  at  the  above  address. 

Applicants  may  apply  online  through 
Grants.gov  [http://www.grants.gov].  It  is 
strongly  recommended  that  applicants 
applying  online  for  the  first  time  via 
Grants.gov  immediately  initiate  and 
complete  the  “Get  Registered” 
registration  steps  at  http:// 
www.grants.gov/applicants/ 
get_registered.jsp.  These  steps  may  take 
multiple  days  or  weeks  to  complete,  and 
this  time  should  be  factored  into  plans 
for  electronic  application  submission  in 
order  to  avoid  unexpected  delays  that 
could  result  in  the  rejection  of  an 
application.  If  submitting  electronically 
through  Grants.gov,  the  components  of 


the  application  must  be  saved  as  either 
.doc,  .xls  or  .pdf  files. 

Late  Applications:  Any  application 
received  after  the  exact  date  and  time 
specified  for  receipt  at  the  office 
designated  in  this  notice  will  not  be 
considered,  unless  it  is  received  before 
awards  are  made,  was  properly 
addressed,  and:  (a)  Was  sent  by  U.S. 
Postal  Service  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
required  to  be  received  by  the  20th  of 
the  month  must  be  post  marked  by  the 
15th  of  that  month)  or  (b)  was  sent  by 
professional  overnight  delivery  service 
or  submitted  on  Grants.gov  to  the 
addressee  not  later  than  one  working 
day  prior  to  the  date  specified  for 
receipt  of  applications.  An  application 
submitted  though  grants.gov  will  not  be 
considered  “received”  by  the 
Department  of  Labor  unless  it  is: 
Electronically  submitted  on  grants.gov 
prior  to  the  deadline;  “validated”  by 
grants.gov;  and  forwarded  by  grants.gov 
to  the  Department  of  Labor.  It  is  highly 
recommended  that  online  submissions 
be  completed  two  working  days  prior  to 
the  date  specified  for  receipt  of 
applications  to  ensure  that  the  applicant 
still  has  the  option  to  submit  by 
professional  overnight  delivery  service 
in  the  event  of  any  electronic 
submission  problems.  Applicants  take  a 
significant  risk  by  waiting  to  the  last  day 
to  submit  by  grants.gov.  “Post  marked” 
means  a  printed,  stamped  or  otherwise 
placed  impression  (exclusive  of  a 
postage  meter  machine  impression)  that 
is  readily  identifiable,  without  further 
action,  as  having  been  supplied  or 
affixed  on  the  date  of  mailing  by  an 
employee  of  the  U.S.  Postal  Service. 
Therefore,  applicants  should  request  the 
postal  clerk  to  place  a  legible  hand 
cancellation  “bull’s  eye”  postmark  on- 
both  the  receipt  and  the  package. 

Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  non-responsiveness. 
Evidence  of  timely  submission  by  a 
professional  overnight  delivery  service 
must  be  demonstrated  by  equally 
reliable  evidence  created  by  the  delivery 
service  provider  indicating  the  time  and 
place  of  receipt. 

ETA  will  post  Frequently  Asked 
Questions  (FAQs)  and  host  a  Virtual 
Ptospective  Applicant  Conference  for 
this  grant  competition.  The  FAQs,  as 
well  as  registration  information  for  the 
Prospective  Applicant  Conference  will 
be  posted  on  ETA’s  Web  site  at: 
http://www.doleta.gov/business/ 

Comm  unity-BasedJobTraining 
Grants. cfm  and  http:// 
www.workforce3one.org.  Please  check 
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these  pages  for  updates  periodically 
during  the  Solicitation. 

D.  Intergovernmental  Review 

This  funding  opportunity  is  not 

subject  to  Executive  Order  (EO)  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 

E.  Cost  Principles 

Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
applicable  Federal  cost  principles,  e.g., 
Educational  Institution — OMB  Circular 
A-21.  Disallowed  costs  are  those 
charges  to  a  grant  that  the  grantor 
agency  or  its  representative  determines 
not  to  be  allowed  in  accordance  with 
the  applicable  Federal  Cost  Principles  or 
other  conditions  contained  in  the  grant. 
Applicants  will  not  be  entitled  to 
reimbursement  of  pre-award  costs. 

Indirect  Costs.  As  specified  in  OMB 
Circular  Cost  Principles,  indirect  costs 
are  those  that  have  been  incurred  for 
common  or  joint  objectives  and  cannot 
be  readily  identified  with  a  particular 
cost  objective.  In  order  to  utilize  grant 
funds  for  indirect  costs  incurred,  the 
applicant  must  obtain  an  Indirect  Cost 
Rate  Agreement  with  its  Federal 
Cognizant  Agency  either  before  or 
shortly  after  the  grant  award. 

Administrative  Costs.  Under  the 
CBJTGs,  an  entity  that  receives  a  grant 
to  carry  out  a  project  or  program  may 
not  use  more  than  5  percent  of  the 
amount  of  the  grant  to  pay 
administrative  costs  associated  with  the 
program  or  project.  Administrative  costs 
could  be  both  direct  and  indirect  costs 
and  are  defined  at  20  CFR  667.220. 
Administrative  costs  do  not  need  to  be 
identified  separately  from  program  costs 
on  the  SF  424A  Budget  Information 
Form.  They  should  be  discussed  in  the 
budget  narrative  and  tracked  through 
the  grantee’s  accounting  system. 
Although  there  will  be  administrative 
costs  associated  with  the  managing  of 
the  partnership  as  it  relates  to  specific 
grant  activity,  the  primary  use  of 
funding  should  be  to  support  the  actual 
capacity  building  and  training 
activity(ies).  To  claim  any 
administrative  costs  that  are  also 
indirect  costs,  the  applicant  must  obtain 
an  indirect  cost  rate  agreement  from  its 
Federal  cognizant  agency  as  specified 
above. 

Use  of  funds  for  supportive  services. 
Use  of  grant  funds  for  supportive 
services,  such  as  transportation  and 
childcare,  including  funds  provided 
through  stipends  for  such  purposes,  is 
not  an  allowable  cost  under  this 
Solicitation  for  Grant  Applications. 

Use  of  stipends.  The  provision  of 
stipends  to  training  enrpllees  for  the 


purposes  of  wage  replacement  is  not  an 
allowable  cost  under  this  Solicitation 
for  Grant  Applications. 

Salary  ana  bonus  limitations.  In 
compliance  with  Public  Law  109-234 
and  Public  Law  110-5,  none  of  the 
funds  appropriated  in  Public  Law  109- 
149,  Public  Law  110—5,  or  prior  Acts 
under  the  heading  ‘Employment  and 
Training’  that  are  available  for 
expenditure  on  or  after  June  15,  2006, 
shall  be  used  by  a  recipient  or  sub¬ 
recipient  of  such  funds  to  pay  the  salary 
and  bonuses  of  an  individual,  either  as 
direct  costs  or  indirect  costs,  at  a  rate  in 
excess  of  Executive  Level  II,  except  as 
provided  for  under  section  101  of  Public 
Law  109-149.  This  limitation  shall  not 
apply  to  vendors  providing  goods  and 
services  as  defined  in  OMB  Circular  A- 
133.  See  Training  and  Employment 
Guidance  Letter  number  5-06  for  further 
clarification:  http://wdr.doleta.gov/ 
directives/corr_doc.cfm?DOCN=2262. 

Legal  Rules  Pertaining  to  Inherently 
Religious  Activities  by  Organizations 
that  Receive  Federal  Financial 
Assistance.  The  government  is  generally 
prohibited  from  providing  direct 
financial  assistance  for  inherently 
religious  activities  (please  see  29  CFR 
Part  2,  Subpart  D).  These  grants  may  not 
be  used  for  religious  instruction, 
worship,  prayer,  proselytizing  or  other 
inherently  religious  activities  except  as 
provided  in  those  regulations. 

Therefore,  organizations  must  take  steps 
to  separate,  in  time  or  location,  their 
inherently  religious  activities  from  the 
services  funded  under  this  program. 
Neutral,  non-religious  criteria  that 
neither  favor  nor  disfavors  religion  will 
be  employed  in  the  selection  of  grant 
recipients  and  must  be  employed  by 
grantees  in  the  selection  of  sub¬ 
recipients.  A  faith-based  or  community 
organization  receiving  ETA  funds 
retains  its  independence  from  Federal, 
state,  and  local  governments,  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs.  For 
example,  a  faith-based  or  community 
organization  may  use  space  in  its 
facilities  to  provide  secular  programs  or 
services  funded  with  Federal  funds 
without  removing  religious  art,  icons, 
scriptures,  or  other  religious  symbols.  In 
addition,  a  faith-based  or  community 
organization  that  receives  Federal  funds 
retains  its  authority  over  its  internal 
governance,  and  it  may  retain  religious 
terms  in  its  organization’s  name,  select 
its  board  members  on  a  religious  basis, 
and  include  religious  references  in  its 
organization’s  mission  statements  and 
other  governing  documents  in 
accordance  with  all  program 
requirements,  statutes,  and  other 


applicable  requirements  governing  the 
conduct  of  ETA  funded  activities. 

Faith  and  community-based 
organizations  may  also  reference  ETA 
Training  and  Employment  Guidance 
Letter  (TEGL)  No.  01-05  (July  6,  2005), 
available  at  http://wdr.doleta.gov/ 
directives/corr_doc.cfm?DOCN=2088. 
Faith-based  and  community 
organizations  may  learn  about  equal 
treatment  and  religion-related 
regulations  through  the  DOL’s  new 
online  training  course  at  Workforce3one 
{h  ttp://  WWW. workforce3one.org)  .The 
course  can  be  found  by  typing  the  key 
words — equal  treatment — in  the  search 
box  on  the  upper  right  hand  corner  of 
the  page.  If  you  are  previously  registered 
on  this  site,  you  can  find  the  course 
directly  at  http:// 

WWW. workforce3one.Org/p  ublic/ 
_shared/ 

detail.cfm?id-5566&‘simpie=faise. 

ETA  Intellectual  Property  Rights. 
Applicants  should  note  that  grantees 
must  agree  to  provide  ETA  a  paid-up, 
nonexclusive  and  irrevocable  license  to 
reproduce,  publish,  or  otherwise  use  for 
Federal  purposes  all  products 
developed  or  for  which  ownership  was 
purchased  under  an  award,  including 
but  not  limited  to  curricula,  training 
models,  technical  assistance  products, 
and  any  related  materials,  and  to 
authorize  them  to  do  so.  Such  uses 
include,  but  are  not  limited  to,  the  right 
to  modify  and  distribute  such  products 
worldwide  by  any  means,  electronically 
or  otherwise. 

Additional  Requirements.  Federal 
funds  may  not  be  used  to  pay  any 
royalty  or  licensing  fee  associated  with 
such  copyrighted  material,  although 
they  may  be  used  to  pay  costs  for 
obtaining  a  copy  which  is  limited  to  the 
developer/seller  costs  of  copying  and 
shipping.  If  revenues  are  generated 
through  selling  products  developed 
with  grant  funds,  including  intellectual 
property,  these  revenues  are  program 
income.  Program  income  is  added  to  the 
grant  and  must  be  expended  for 
allowable  grant  activities. 

F.  Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  at  any  time  before  an 
award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative’s  identity  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 

V.  Application  Review  Information 

A.  Evaluation  Criteria 

This  section  identifies  and  describes 
the  criteria  that  will  be  used  to  evaluate 
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proposals  for  a  CBJT  Grant.  These 
criteria  and  point  values  are: 


Criterion 

Points 

1 .  Statement  of  Need  . 

10 

2.  Linkages  to  Key  Partners 

3.  Training  and  Capacity 

20 

Building  Plan  . 

4.  Outcomes,  Benefits,  and 

25 

Impact  . 

5.  Program  Management  and 

30 

Organization  Capacity . 

6.  Integration  with  Regional 
Economic  and  Talent  De- 

10 

velopment  Strategies  . 

7.  Bonus;  Partnership  with 
Faith-Based  and  Commu- 

5 

nity  Organizations  . 

5 

Total  Possible  Points  . 

105 

1.  Statement  of  Need  (10  Points) 


Applicants  must  demonstrate  a  clear 
and  specific  need  for  the  Federal 
investment  in  the  proposed  activities 
by:  (a)  Identifying  the  industry  or 
industries  of  focus;  (b)  establishing  that 
the  identified  industry  satisfies  ETA’s 
criteria  for  a  high-growth/high-demand 
industry  in  the  local  or  regional 
economy  as  described  in  Section  I.B.l  of 
this  solicitation:  (c)  providing  evidence 
of  industry  demand  for  training  in  the 
local  or  regional  economy;  and  (d) 
describing  in  detail  the  capacity 
challenges  the  community  college(s),  or 
other  entity  as  specified  in  the 
exception  detailed  in  Section  III.C.5, 
faces  that  limit  its  ability  to  provide 
sufficient  quantity  or  quality  of  training 
to  meet  the  identified  industry’s 
demand. 

Applicants  may  draw  from  a  variety 
of  resources  for  supporting  data, 
including:  Traditional  labor  market 
information,  such  as  projections; 
industry  data  from  trade  or  industry 
associations.  Chambers  of  Commerce,  or 
direct  information  from  the  local 
employers  or  industry;  information  on 
the  local  and  regional  economy  fi'om 
economic  development  agencies;  and 
other  transactional  data,  such  as  job 
vacancies. 

In  addition  to  the  above,  applicants 
applying  under  the  exception  detailed 
in  Section  III.C.5  must  also  demonstrate 
that  community  college  training  is  not 
reasonably  available  within  commuting 
distance  of  the  community  in  which 
grant  activities  will  take  place  and  that 
there  are  no  viable  technology-based  or 
distance  learning  options  available. 
Applicants  may  wish  to  use  mileage, 
population,  and  access  to  classrooms, 
Internet-and  other  technology,  public 
transportation  and  other  services,  in 
their  demonstration  of  community 


college  training  not  being  reasonably 
available  in  their  community. 

2.  Linkages  to  Key  Partners  (20  Points) 

The  applicant  must  demonstrate  that 
the  proposed  project  will  be 
implemented  by  a  strategic  partnership 
that  includes  at  least  one  entity  from 
each  of  four  categories:  (1)  The 
workforce  investment  system,  which 
may  include  State  and  Local  Workforce 
Investment  Boards,  State  Workforce 
Agencies,  and  One-Stop  Career  Centers 
and  their  partners,  as  such  terms  are 
defined  under  WIA;  (2)  community  and 
technical  colleges;  (3)  employers  and 
industry-related  organizations  such  as 
associations  and  unions;  and  (4)  the 
continuum  of  education,  including  the 
K-12  public  education  system.  Please 
note,  some  applications  submitted 
under  the  exception  outlined  in  Section 
III.C.5  may  have  a  substitution  for  the 
community  college  partner.  Please  see 
Section  III.C.5  for  more  details.  In 
addition,  please  note  that  bonus  points 
are  available  for  applicants  that  provide 
evidence  of  collaboration  with  faith- 
based  and  community  organizations  to 
serve  populations  with  barriers  to 
employment.  Please  see  section  V.A.7 
for  more  details.  v 

The  applicant  must  identify  the 
partners  by  organizational  name  and 
category,  explain  the  meaningful  role 
each  partner  will  play  in  the  project, 
and  document  the  resources  leveraged 
from  each  partner.  Collaborating 
partners  must  verify  their  role  through 
a  letter  of  commitment  detailing  the 
roles,  responsibilities,  and  resources  the 
partner  will  commit  to  the  project.  The 
letters  of  commitment  must  be  attached 
to  the  proposal.  Applicants  must  also 
identify  resources  leveraged  from  other 
organizations,  including  other 
workforce  investment  system  partners. 

ETA  encourages,  and  will  be  looking 
for,  applications  that  go  beyond  the 
minimum  level  of  partnership  and 
demonstrate  broader,  substantive  and 
sustainable  partnerships.  Scoring  on 
this  criterion  will  be  based  on  the 
following  factors: 

•  Evidence  of  Required  Partners  (5 
points):  The  applicant  must  identify  and 
provide  evidence  that  the  partnership 
contains  each  of  the  required  partner 
entities.  Applications  that  do  not  have 
e^ch  of  the  four  required  entities 
represented  in  the  partnership  will  not 
receive  any  points  for  this  factor. 

•  Compr^ensiveness  of  the 
Partnership  (7  points):  The  applicant 
must  explain  tbe  meaningful  role  each 
partner  will  play  in  the  project.  Points 
for  this  factor  will  be  awarded  based  on: 
(1)  The  degree  to  which  each  partner, 
including  all  required  partners,  plays  a 


committed  role,  either  financial  or  non- 
financial,  in  the  proposed  project;  (2) 
the  breadth  and  depth  of  each  partners 
contribution,  their  knowledge  and 
experience  concerning  grant  activities, 
their  ability  to  impact  the  success  of  the 
project,  and  any  specific  outcomes  that 
will  result  from  any  leveraged  resources 
they  contribute  to  the  project;  and  (3) 
evidence,  including  letters  of 
commitment  from  required  partners, 
that  key  partners  have  expressed  a  clear 
dedication  to  the  project  and 
understand  their  area  of  responsibility. 
Applications  that  do  not  have  each  of 
the  four  required  entities  represented  in 
the  partnership  cannot  receive  full 
points  for  this  factor. 

As  part  of  this  description,  applicants 
must  provide  evidence  of  the  integration 
of  WIA  training  resources  into  grant 
activities.  Examples  of  WIA  training 
resources  include,  but  are  not  limited  to, 
IT  As,  customized  training,  and  CAAs,  as 
applicable.  Applicants  must  provide  a 
detailed  description  of  the  role  of  WIA 
training  resources  in  the  CBJTGs  project 
that  includes:  (1)  The  type  of  WIA 
training  resources  leveraged;  (2)  the 
dollar  amount  leveraged;  (3)  the 
workforce  system  partner  involved;  (4) 
the  role  of  the  resources  in  the  project; 
and  (5)  the  impact  of  the  WIA  training 
resources.  An  example  of  a  responsive 
description  is;  “The  One  Stop  Career 
Center  will  leverage  fi:om  its  WIA 
resources  $X  in  ITAs  for  our  CBJTGs 
project.  The  impact  will  be  that  the  One- 
Stop  Career  Center  will  assess  and  refer 
a  minimum  of  X  candidates  for  training 
and  provide  them  with  ITAs  for  training 
under  the  CBJTGs.”  This  information 
should  also  be  included  in  the  letter  of 
commitment  from  the  workforce  system 
partner.  Applicants  cannot  simply  state 
that  WIA  funds  will  be  integrated  into 
the  project. 

•  Partnership  Management  (8  points): 
Points  for  this  factor  will  be  awarded 
based  on:  (1)  The  evidence  of  a  plan  for 
interaction  between  partners  at  each 
stage  of  the  project,  from  planning  to 
execution;  (2)  the  evidence  that  the 
capacity  challenge  to  be  addressed  by 
the  grant  was  identified  in  the  context 
of  the  strategic  partnership;  (3) 
demonstrated  ability  of  the  lead  partner 
to  successfully  manage  partnerships;  (4) 
the  ability  of  the  partnership  to  manage 
all  aspects  and  stages  of  the  project  and 
to  coordinate  individual  activities  with 
the  partnership  as  a  whole;  (5)  the 
robustness  of  the  applicant’s  plan  for 
sustaining  the  partnership  beyond  the 
funding  period,  and  (6)  evidence  that 
the  partnership  has  the  capacity  to 
achieve  the  outcomes  of  the  proposed 
project. 
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3.  Training  and  Capacity  Building  Plan 
(25  Points) 

The  applicant  must  describe  its 
proposed  capacity  building  and  training 
strategies  in  full.  Scoring  on  this 
criterion  will  be  based  on: 

•  Effective,  Innovative  Training  and 
Capacity  Building  Strategies  (15  points): 
The  applicant  must  provide  evidence 
that:  (1)  The  proposed  project  will 
address  identified  industry  workforce  or 
skills  shortages  and  identified  capacity 
constraints  at  the  community  college 
level  or  in  the  community  if  the 
application  is  submitted  under  the 
exception  detailed  in  Section  III.C.5;  (2) 
there  is  a  demonstrated  link  between  the 
proposed  project  and  the  identified 
industry  workforce  challenge  or  skills 
shortages  and  identified  capacity 
constraints  at  the  community  college 
level  or  in  the  community,  if  the 
application  is  submitted  under  the 
exception  detailed  in  Section  III.C.5;  (3) 
the  proposed  project  clearly  integrates 
industry-driven  capacity  building  and 
training  activities;  (4)  proposed  capacity 
building  solutions  are  broad-based  and 
include  an  appropriate  range  of 
activities;  (5)  the  proposed  capacity 
building  activities  increase  the  capacity 
of  the  college  to  provide  training  by 
increasing  their  enrollment  numbers, 
thereby  increasing  the  pipeline  of 
skilled  workers  ready  for  employment 
or  promotion  in  the  regional  economy; 

(6)  it  has  developed  a  recruitment 
strategy  to  ensure  that  students  enroll  in 
training  opportunities  that  are  available 
once  capacity  constraints  are  addressed; 

(7)  proposed  training  activities  occur 
within  the  context  of  a  continuum  of 
education  and  training  that  supports 
long-term  career  growth,  such  as  an 
articulated  career  ladder/lattice;  (8) 
proposed  training  activities  lead  to 
appropriate  credentialing;  and  (9)  an 
explanation  regarding  how  training 
costs  will  be  paid  for  those  students 
whose  tuition  is  not  paid  for  through 
grant  funds. 

•  Implementation  Strategy  (10 
points):  Applicants  can  earn  up  to  10 
points  based  on  evidence  that  the 
applicant  has  a  clear  understanding  of 
the  tasks  required  to  successfully  meet 
the  objectives  of  the  grant.  Factors 
considered  in  evaluating  this  evidence 
include:  (1)  The  existence  of  a  work 
plan  that  is  responsive  to  the  applicant’s 
statement  of  need  and  includes  specific 
goals,  objectives?  activities, 
implementation  strategies,  and  a 
timeline;  (2)  the  feasibility  and 
reasonableness  of  the  timeline  for 
accomplishing  all  necessary 
implementation  activities,  including 
start-up,  capacity  building  and  training 


activities,  participant  follow-up  for 
performance  outcomes,  and  grant 
closeout  activities;  (3)  whether  the 
budget  line  items  are  consistent  with 
and  tied  to  work  plan  objectives;  (4)  the 
extent  to  which  the  budget  is  justified 
with  respect  to  the  adequacy  and 
reasonableness  of  the  resources 
requested;  and  (5)  the  presence  of  a 
robust  outreach  strategy  that  includes 
the  dissemination  of  information 
regarding  the  project  to  others  who 
would  benefit  most,  and,  if  appropriate, 
recruitment  of  eligible  participants. 

4.  Outcomes,  Benefits,  and  Impact  (30 
Points) 

Applicants  must  demonstrate  an 
outcome-based  approach  to  managing 
and  operating  their  CBJTGs.  This  should 
be  achieved  by  fully  describing  the 
measures  that  will  be  used  to  evaluate 
the  success  and  impact  of  the  project, 
and  highlighting  the  benefits  and  impact 
of  the  outcomes  and  products  on  the 
larger  capacity  constraint(s)  described  in 
the  statement  of  need.  Scoring  on  this 
criterion  will  be  based  on  the  following 
factors: 

a.  Description  of  Outcomes  (20 
points):  Applicants  may  earn  up  to  20 
points  for  indicating  the  appropriate 
outcomes  that  will  be  tracked  as 
detailed  below.  Additionally,  the 
description  of  outcomes  must  include: 
(1)  Projected  outcomes,  to  be  used  as 
baseline  numbers  for  tracking  progress, 
in  several  categories  related  to  training 
and  (2)  the  methods  proposed  to  collect 
and  validate  outcome  data  in  a  timely 
and  accurate  manner. 

1.  Training  (10  points):  Applicants 
must  provide  projections  for  ETA’s 
Entered  Employment  Rate  Adult 
Common  Measure  for  participants 
served  with  grant  funds.  Grantees  must 
track  outcomes  for  ETA’s  Adult 
Common  Measures  (Entered 
Employment  Rate,  Employment 
Retention  Rate,  and  Average  Earnings) 
for  these  participants  as  well. 

Applicants  must  also  provide 
projections  and  track  outcorries  for  each 
of  the  following  outcome  categories  for 
participants  served  with  grant  funds: 
total  participants  served;  total  number 
of  participants  beginning  education/ 
training  activities;  total  number  of 
participants  completing  education/ 
training  activities;  total  number  of 
participants  that  complete  education/ 
training  activities  that  receive  a  degree/ 
certificate;  total  number  of  participants 
that  complete  education/training 
activities  that  enter  employment;  and 
total  number  of  participants  that 
complete  education/training  activities 
that  enter  training-related  employment. 
The  required  format  and  associated 


instructions  that  grantees  will  use  to 
report  their  outcomes  for  these  various 
categories  are  available  at  http:// 

WWW.  doleta  .gov /Performance/ 
Guidance/wia.cfmttHGBIT,  and  provide 
applicants  with  additional  information 
on  all  of  the  above  referenced  outcome 
categories.  Applicants  are  strongly 
encouraged  to  review  these  before 
including  outcome  projections.  Please 
note  that  applications  that  do  not 
contain  projections  for  all  these 
categories  cannot  receive  full  points  for 
this  section. 

Applicants  must  also  identify  the 
credential  that  participants  will  earn  as 
a  result  of  the  proposed  training,  and 
the  employer-,  industry-,  or  state- 
defined  standards  associated  with  the 
credential.  If  the  credential  targeted  by 
the  training  project  is  a  certificate  or 
performance-based  certification, 
applicants  should  either  (a)  demonstrate 
employer  engagement  in  the  curriculum 
development  process,  or  (b)  indicate 
that  the  certification  will  translate  into 
concrete  job  opportunities  with  an 
employer. 

Finally,  applicants  should  identify  the 
increase  in  enrollment  attributed  to  the 
grant  (i.e.,  the  number  of  additional 
students  that  will  be  served  as  a  result 
of  the  grant).  This  projection 
demonstrates  the  grant’s  impact  on 
education  and  training  provided  by 
college  or  other  provider  as  a  direct 
result  of  the  grant. 

2.  Capacity  Building  (10  points): 
Applicants  must  clearly  describe  all 
products,  models,  curricula, -etc.  that 
will  be  developed  or  acquired  with 
grant  funds.  When  applicants  propose  to 
use  grant  funds  to  develop  curricula, 
instructional  and  course  materials,  and 
other  types  of  deliverables,  applicants 
must  demonstrate  that  substantial 
research  has  been  conducted  to  ensure 
that  the  proposed  workforce  solutions 
are  not  duplicative  of  existing  materials. 
Applicants  must  conduct  a  thorough 
review  of  existing  curricula, 
instructional  and  course  materials,  and 
other  types  of  products  that  are 
available  through  and  contained  on 
ETA’s  Workforce^One  Web  site.  (A  copy 
of  the  Workforce  Solutions  Catalogue 
may  be  downloaded  from 
Workforce^One  at:  http:// 

WWW. workforce3one.org/  wfsolu  tions/) . 

In  addition,  applicants  should  also 
examine  other  sources  that  may  have 
the  types  of  materials  that  the  applicant 
would  like  to  use  grant  funds  to 
develop.  For  example,  if  the  grantee  is 
interested  in  developing  curricula  there 
are  a  growing  number  of  resources  that 
house  curricula  in  addition  to  ETA’s 
Workforce^One  Web  site  such  as:  the 
U.S.  Department  of  Education’s  Web  site 
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at  http:/ /wwvi^. free. ed.go\r,  Curriki,  a 
compendium  of  open  source  curricula 
and  other  learning  objects  at 
u'ww.curriki.org;  and  OpenCourseWare 
Consortium  at  http:// 
viTvw.opencoursewareconsortium.org. 
Industry  association  Web  sites  may  also 
be  a  source  of  training  materials.  In  their 
proposal,  applicants  should  describe 
their  research  process  for  ensuring  that 
the  proposed  workforce  solutions  are 
not  duplicative  of  existing  materials, 
including  the  specific  sources  that  they 
researched,  and  indicate  how  the 
deliverables  that  they  propose  to 
develop  differ  from  those  materials  that 
already  exist. 

Applicants  must  also  indicate  the 
impact  of  capacity  building  activities 
(i.e.,  the  number  of  participants  or 
entities  who  will  benefit  from  proposed 
activities)  provided  with  grant  funds, 
where  appropriate.  All  applicants  must 
include  projections  and  track  outcomes 
(as  applicable)  for  the  number  of 
instructors  who  will  participate  in 
capacity  building  activities;  the  number 
of  students  trained  by  those  instructors; 
and  the  number  of  other  people 
participating  and/or  benefitting  from 
capacity  building  activities.  Applicants 
must  also  describe  the  methodology  for 
determining  the  impact  of  their  capacity 
building  activities. 

b.  Appropriateness  of  Outcomes  (10 
points):  Applicants  may  earn  up  to  10 
points  based  on  three  factors:  (1)  The 
extent  to  which  the  expected  project 
outcomes  are  clearly  identified  and 
measurable,  realistic  and  consistent 
with  the  objectives  of  the  project;  (2)  the 
ability  of  the  applicant  to  achieve  the 
stated  outcomes  and  report  results 
within  the  timeframe  of  the  grant;  (3) 
the  appropriateness  of  the  outcomes 
with  respect  to  the  extent  of  the 
community  college’s  identified  capacity 
challenges  and  the  requested  level  of 
funding. 

5.  Program  Management  and 
Organization  Capacity  (10  Points) 

To  satisfy  this  criterion,  applicants 
must  describe  their  proposed  project 
management  structure  including,  where 
appropriate,  the  identification  of  a 
proposed  project  manager,  and  discuss 
the  proposed  staffing  pattern  and  the 
qualifications  and  experience  of  key 
staff  members.  Applicants  should  also 
provide  information  on  current  and/ or 
proposed  data  systems  to  track 
participant  services  and  outcomes  in  a 
timely  and  accurate  manner.  The 
applicant  should  include  a  description 
of  organizational  capacity  (including  its 
capacity  to  satisfy  reporting 
requirements,  particularly  those 
pertaining  to  data  collection,  processing 


and  reporting)  and  the  organization’s 
track  record  in  projects  similar  to  that 
described  in  the  proposal  and/or  related 
activities  of  the  primary  partners. 

Scoring  under  this  criterion  will  be 
based  on  the  extent  to  which  applicants 
provide  evidence  of  the  following: 

•  The  time  commitment  of  the 
proposed  staff  is  sufficient  to  ensure 
proper  direction,  management,  and 
timely  completion  of  the  project; 

•  The  roles  and  contribution  of  staff, 
consultants,  and  collaborative 
organizations  are  clearly  defined  and 
linked  to  specific  objectives  and  tasks; 

•  The  background,  experience,  and 
other  qualifications  of  the  staff  are 
sufficient  to  carry  out  their  designated 
roles;  and 

•  The  applicant  organization 
demonstrates  significant  capacity  to 
accomplish  the  goals  and  outcomes  of 
the  project,  including  the  ability  to 
collect,  manage,  and  report  data  in  a 
way  that  allows  consistent,  accurate, 
and  expedient  reporting.  Applicants 
should  be  aware  that  ETA  is  modifying 
an  existing  software  system  to  help 
grantees  collect  and  report  the 
performance  data  that  is  required  by  this 
grant,  and  expects  to  make  this  system 
available  to  grantees  at  no  cost. 
Applicants’  response  to  this  section  of 
the  evaluation  criteria  could  reference 
the  use  of  this  software  system. 

6.  Integration  With  Regional  Economic 
and  Talent  Development  Strategies  (5 
Points) 

Scoring  on  this  criterion  will  be  based 
on  the  applicant’s  ability  to  demonstrate 
that  their  CBJTG  project  is  aligned  with 
and  integrated  into  their  region’s  talent 
development  and  economic 
development  strategy.  Applicants  may 
receive  up  to  5  points  by: 

•  Summarizing  the  region’s  strategic 
vision  and  workforce  education 
strategies  in  support  of  talent 
development  and  economic  growth;  and 

•  Either  describing  how  their  capacity 
building  and  training  solution  is  part  of 
or  complements  existing  approaches 
under  regional  talent  development  and 
economic  development  plans  and 
initiatives;  or  describing  how  their 
CBJTG  project  is  a  catalyst  for  bringing 
partners  together  to  begin  the  analysis 
and  strategic  planning  in  their  region. 

•  Describing  any  regional 
partnerships  that  are  part  of  their 
capacity  building  and  training  plans  and 
detail  how  the  partnerships  are  broader 
and  deeper  in  scope  than  the  local 
partnerships  in  place  for  the  proposed 
capacity  building  and  training  activity. 
Regional  partners  may  include  regional 
business  leadership  and  organizations, 
such  as  chambers  of  commerce; 


economic  development  entities  at  the 
regional  level;  the  philanthropic 
community;  seed  and  venture  capital 
organizations  or  individuals;  investor 
networks;  entrepreneurs;  and  faith- 
based  and  community  organizations. 

•  Describing  how  leveraged  resources 
come  from  regional  partners  or  from 
existing  or  planned  talent  development 
efforts  within  the  region. 

7.  Collaboration  With  Faith-Based  and 
Community  Organizations  (5  Points) 

ETA  will  award  five  bonus  points  to 
applicants  that  provide  evidence  of 
collaboration  with  faith-based  and 
community  organizations  to  serve 
populations  with  barriers  to 
employment  as  part  of  their  regional 
training  efforts.  To  receive  these  five 
bonus  points,  applicants  must  provide  a 
detailed  description  of  this 
collaboration,  including;  (1)  Clear 
identification  of  the  specific  faith-based 
and  community  organizations  that  will 
be  involved  in  the  collaboration;  (2)  a 
concise,  detailed  description  of  the 
specific  role  that  these  organizations 
will  play  in  the  project;  (3)  any 
projected  outcomes  associated  with  the 
organizations’  role  in  the  project,  and  (4) 
letters  of  commitment  from  each  of 
these  organizations  stating  their  support 
for  the  project  and  outlining  their 
specific  role  in  the  project. 

B.  Review  and  Selection  Process 

Applications  for  the  CBJTGs  will  be 
accepted  after  the  publication  of  this 
announcement  until  the  closing  date.  A 
technical  review  panel  will  make  a 
careful  evaluation  of  applications 
against  the  criteria  set  forth  in  Section 
V.A  of  this  Solicitation.  These  criteria 
are  based  on  the  policy  goals,  priorities, 
and  emphases  set  forth  in  this  SGA.  Up 
to  105  points  may  be  awarded  to  an 
application,  based  on  the  required 
information  described  in  Section  V.A  of 
this  Solicitation.  The  ranked  scores  will 
serve  as  the  primary  basis  for  selection 
of  applications  for  funding,  in 
conjunction  with  other  factors  such  as 
urban,  rural,  and  geographic  balance; 
industry  balance;  the  availability  of 
funds;  and  which  proposals  are  most 
advantageous  to  the  Government.  The 
panel  results  are  advisory  in  nature  and 
not  binding  on  the  Grant  Officer,  who 
may  consider  any  information  that 
comes  to  their  attention?  DOL  may  elect 
to  award  the  grant(s)  with  or  without 
prior  discussions  with  the  applicants. 
Should  a  grant  be  awarded  without 
discussions,  the  award  will  be  based  on 
the  applicant’s  signature  on  the  SF  424, 
which  constitutes  a  binding  offer. 
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VI.  Award  Administration  Information 

A.  Award  Notices 

All  award  notifications  will  be  posted 
on  the  ETA  Homepage  [http:// 
www.doIeta.gov).  Applicants  selected 
for  award  will  be  contacted  directly 
before  the  grant’s  execution.  Applicants 
not  selected  for  award  will  be  notified 
by  mail. 

B.  Administrative  and  National  Policy 
Requirements 

1.  Administrative  Program 
Requirements 

All  grantees  will  be  subject  to  all 
applicable  Federal  laws,  regulations, 
and  the  applicable  OMB  Circulars.  The 
grant(s)  awarded  under  this  SGA  will  be 
subject  to  the  following  administrative 
standards  and  provisions: 

a.  Non-Profit  Organizations — OMB 
Circulars  A-122  (Cost  Principles)  and 
29  CFR  Part  95  (Administrative 
Requirements). 

b.  Educational  Institutions — OMB 
Circulars  A-21  (Cost  Principles)  and  29 
CFR  Part  95  (Administrative 
Requirements). 

c.  State  and  Local  Governments — 

OMB  Circulars  A-87  (Cost  Principles) 
and  29  CFR  Part  97  (Administrative 
Requirements). 

Q.  Profit  Making  Commercial  Firms — 
Federal  Acquisition  Regulation  (FAR) — 
48  CFR  Part  31  (Cost  Principles),  and  29 
CFR  Part  95  (Administrative 
Requirements). 

e.  All  entities  must  comply  with  29 
CFR  Parts  93  and  98,  and,  where 
applicable,  29  CFR  Parts  96  and  99. 

I.  29  CFR  Part  2,  subpart  D — Equal 
Treatment  in  Department  of  Labor 
Programs  for  Religious  Organizations, 
Protection  of  Religious  Liberty  of 
Department  of  Labor  Social  Service 
Providers  and  Beneficiaries. 

g.  29  CFR  Part  31 — Nondiscrimination 
in  Federally  Assisted  Programs  of  the 
Department  of  Labor — Effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

h.  29  CFR  Part  32— 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance. 

i.  29  CFR  Part  33 — Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  Department  of  Labor. 

j.  29  CFR  Part  35 — Nondiscrimination 
on  the  Basis  of  Age  in  Programs  or 
Activities  Receiving  Federal  Financial 
Assistance  from  the  Department  of 
Labor. 

k.  29  CFR  Part  36 — Nondiscrimination 
on  the  Basis’of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 


The  following  administrative 
standards  and  provisions  may  be 
applicable: 

a.  Workforce  Investment  Act — 20 
Code  of  Federal  Regulations  (CFR)  Part 
667  (General  Fiscal  and  Administrative 
Rules). 

b.  29  CFR  Part  30 — Equal 
Employment  Opportunity  in 
Apprenticeship  and  Training:  and 

c.  29  CFR  Part  37 — Implementation  of 
the  Nondiscrimination  and  Equal 
Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998. 

In- accordance  with  Section  18  of  the 
Lobbying  Disclosure  Act  of  1995  (Pub. 

L.  104-65)  (2  U.S.C.  1611)  non-profit 
entities  incorporated  under  Internal 
Revenue  Service  Code  section  501(c)(4) 
that  engage  in  lobbying  activities  are  not 
eligible  to  receive  Federal  funds  and 
grants. 

Note:  Except  as  specifically  provided  in 
this  Notice,  DOL/ETA’s  acceptance  of  a 
proposal  and  an  award  of  Federal  funds  to 
sponsor  any  program(s)  does  not  provide  a 
waiver  of  any  grant  requirements  and/or 
procedures.  For  example,  OMB  Circulars 
require  that  an  entity’s  procurement 
procedures  must  ensure  that  all  procurement 
transactions  are  conducted,  as  much  as 
practical,  to  provide  open  and  free 
competition.  If  a  proposal  identifies  a 
specific  entity  to  provide  services,  the  DOL/ 
ETA’s  award  does  not  provide  the 
justification  or  basis  to  sole  source  the 
procurement,  i.e.,  avoid  competition,  unless 
the  activity  is  regarded  as  the  primary  work 
of  an  official  partner  to  the  application. 

C.  Special  Program  Requirements 

Evaluation.  DOL  may  require  that  the 
program  or  project  participate  in  an 
evaluation  of  overall  performance  of 
GBJTGs,  as  described  in  Section  IILC.8. 

D.  Reporting 

The  grantee  is  required  to  provide  the 
reports  and  documents  listed  below: 

Quarterly  Financial  Reports.  A 
Quarterly  Financial  Status  Report  (SF 
9130)  is  required  until  such  time  as  all 
funds  have  been  expended  or  the  grant 
period  has  expired.  Quarterly  reports 
are  due  45  days  after  the  end  of  each 
calendar  year  quarter,  including  the  last 
calendar  quarter  of  the  grant  period. 
Grantees  must  use  ETA’s  On-Line 
Electronic  Reporting  System. 

Quarterly  Progress  Reports.  The 
grantee  must  submit  a  quarterly  progress 
report  within  45  days  after  the  end  of 
each  calendar  year  quarter.  Grantees 
must  utilize  the  required  reporting  form 
and  instructions,  referenced  earlier  in 
Section  LB. 6  and  Section  V.A.4  and 
available  at  the  following  Web  site: 
h  ftp:// WWW. doleta.gov/Performance/ 
Guidance /wia.cfm^HGBlT.  DOL  may 
require  additional  data  elements  to  be 


collected  and  reported  on  either  a 
regular  basis  or  special  request  basis. 
Grantees  must  agree  to  meet  DOL 
reporting  requirements. 

Final  Report.  A  final  report  must  be 
submitted  no  later  than  90  days  after  the 
expiration  date  of  the  grant.  This  report 
must  summarize  project  activities, 
employment  outcomes,  and  related 
results  of  the  training  project,  and 
should  thoroughly  document  capacity 
building  and  training  approaches.  The 
final  report  should  also  include  copies 
of  all  deliverables,  e.g.,  curricula  and 
competency  models.  Three  copies  of  the 
final  report  must  be  submitted  to  ETA, 
and  grantees  must  agree  to  use  a 
designated  format  specified  by  DOL  for 
preparing  the  final  report. 

A  Closeout  Financial  Status  Report  is 
due  90  days  after  the  grant  period. 

Record  Retention.  Applicants  should 
be  aware  of  Federal  guidelines  on  record 
retention,  which  require  grantees  to 
maintain  all  records  pertaining  to  grant 
activities  for  a  period  of  not  less  than 
three  years  from  the  time  of  final  grant 
close-out. 

VII.  Agency  Contacts 

For  further  information  regarding  this 
SGA,  please  contact  Chari  Magruder, 
Grant  Officer,  Division  of  Federal 
Assistance,  at  (202)  693-3313  (Please 
note  this  is  not  a  toll-free  number). 
Applicants  should  e-mail  all  technical 
questions  to  Chari  Magruder  at 
magruder.chari@dol.gov  and  must 
specifically  include  SGA/DFA  PY  08-02 
in  the  subject  line,  a  contact  name,  fax 
and  phone  number,  and  e-mail  address. 
This  announcement  is  being  made 
available  on  the  ETA  Web  site  at  http:// 

>.  wTvw. doleta .gov/ gran ts/fin d_gran ts.cfm . 
http://www.grants.gov,  as  well  as  the 
Federal  Register. 

VIII.  Additional  Resources  and  Other 
Information 

Resources  for  the  Applicant 

DOL  maintains  a  number  of  web- 
based  resources  that  may  be  of 
assistance  to  applicants. 

•  The  Web  site  for  the  Employment 
and  Training  Administration  (http:// 
www.doleta.gov)  is  a  valuable  source  for 
background  information  on  the 
President’s  High  Growth  Job  Training 
Initiative. 

•  Short  descriptions  of  previously 
funded  Community-Based  Job  Training 
Grants  can  be  found  at  http:// 

WWW.  doleta  .gov/BRG/ CBJTGran  ts/. 

•  The  Workforce^  One  Web  site, 
http://www.workforce3one.org,  is  a 
valuable  resource  for  information  about 
demand-driven  projects  of  the 
workforce  investment  system. 
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educators,  employers,  and  economic 
development  representatives. 
Additionally,  current  High  Growth  and 
Community-Based  Job  Training 
Grantees  are  posting  their  deliverables 
on  this  Web  site. 

•  America’s  Service  Locator  [http:// 
www.serviceIocator.org]  provides  a 
directory  of  the  nation’s  One-Stop 
Career  Centers. 

•  Career  Voyages  [http:// 

w'ww. careervoyages.gov],  a  Web  site 
targeted  at  youth,  parents,  counselors, 
and  career  changers,  provides 
information  about  career  opportunities 
in  high-growth/high-demand  industries. 

•  Applicants  are  encouraged  to 
review  “Help  with  Solicitation  for  Grant 
Applications”  [http://www.doI.gov]. 

•  For  a  basic  understanding  of  the 
grants  process  and  basic  responsibilities 
of  receiving  Federal  grant  support, 
please  see  “Guidance  for  Faith-Based 
and  Community  Organizations  on 
Partnering  with  the  Federal 
Government”  [http:// 
www.whitehouse.gov/government/fbci/ 
guidance/index  html]- 

Other  Information 

OMB  Control  Number  1225-0086. 
Expires  September  30,  2009. 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  OMB  control  number. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  OMB  Desk  Officer  for  ETA,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503.  PLEASE  DO 
NOT  RETURN  THE  COMPLETED 
APPLICATION  TO  THE  OMB.  SEND  IT 
TO  THE  SPONSORING  AGENCY  AS 
SPECIFIED  IN  THIS  SOLICITATION. 

This  information  is  being  collected  for 
the  purpose  of  awarding  a  grant.  The 
information  collected  through  this 
“Solicitation  for  Grant  Applications” 
will  be  used  by  the  Department  of  Labor 
to  ensure  that  grants  are  awarded  to  the 
applicant  best  suited  to  perform  the 
functions  of  the  grant.  Submission  of 
this  information  is  required  in  order  for 
the  applicant  to  be  considered  for  award 
of  this  grant.  Unless  otherwise 
specifically  noted  in  this 
announcement,  information  submitted 


in  the  respondent’s  application  is  not 
considered  to  be  confidential. 

Signed  at  Washington,  DC,  this  1st  day  of 
October  2008. 

Chari  A.  Magruder, 

Employment  and  Training  Administration, 
Grant  Officer. 

Attachment  A 
Memorandum  of  Agreement 

In  applying  for  these  funds,  the 
organization  represented  by  the  undersigned 
(the  “applicant”)  agrees  to  participate  in  a 
random  assignment  evaluation  in  which 
individuals  applying  to  the  program  are 
randomly  assigned  to  either  receive  or  not  to 
receive  program  services.  This  agreement  is 
intended  to  serve  as  evidence  of  the 
applicant’s  commitment  to  support  and 
participate  in  a  random  assignment  study. 

The  impact  study  will  require  selected 
applicants  to  adhere  to  the  assignment 
criteria  as  developed  by  the  impact  study 
team.  In  order  to  achieve  a  sufficient  sample 
size  to  compute  reliable  impacts  the  intake 
process  for  the  evaluation  will  last  at  least 
one  year.  During  that  time,  the  applicant 
agrees  that  up  to  half  of  the  participants  they 
recruit  may  be  assigned  to  a  control  group 
not  receiving  services. 

Additionally,  the  applicant  agrees  to 
provide  all  data  requested  by  the  evaluation 
contractor  (to  be  selected  by  ETA),  subject  to 
applicable  confidentiality  and  privacy 
statutes. 


Name 


Date 

Title 

EIN 

[FR  Doc.  E8-24107  Filed  10-9-08;  8:45  am] 
BILLING  CODE  45ia-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-63,295] 

Visteon  Corporation  Regional 
Assembly  &  Manufacturing  LLC,  Fuel 
Delivery-Climate  Group  Division, 
Concordia,  MO;  Notice  of  Negative 
Determination  on  Reconsideration 

On  September  4,  2008,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  September  18,  2008  (73  FR 
54171). 

The  initial  investigation  resulted  in  a 
negative  determination  based  on  the 
finding  that  imports  of  automotive  fuel 
tanks  did  not  contribute  importantly  to 
worker  separations  at  the  subject  firm 


and  no  shift  of  production  to  a  foreign 
source  occurred. 

The  petitioner  requested  that  workers 
of  Visteon  Corporation  Regional 
Assembly  &  Manufacturing  LLC,  Fuel 
Delivery — Climate  Group  Division, 
Concordia,  Missouri  be  considered 
eligible  for  TAA  as  a  secondary  affected 
company.  The  petitioner  provided  a  list 
of  TAA  certified  companies  to  which 
the  subject  firm  allegedly  supplied 
components  during  the  relevant  time 
period. 

A  company  official  was  contacted  to 
verify  whether  the  subject  firm  supplied 
automotive  fuel  tanks  to  the  companies 
and  locations  provided  by  the 
petitioner.  The  company  official  stated 
that  Visteon  Corporation  Regional 
Assembly  &  Manufacturing  LLC,  Fuel 
Delivery — Climate  Group  Division, 
Concordia,  Missouri  did  not  directly  sell 
to  these  certified  locations  and  that 
these  specific  production  facilities  were 
not  customers  of  the  subject  firm  during 
the  relevant  time  period.  The 
Department  conducted  a  further 
investigation  and  determined  that  none 
of  the  customers  of  the  subject  firm  were 
certified  eligible  for  TAA  during  the 
relevant  time  period. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Visteon 
Corporation  Regional  Assembly  & 
Manufacturing  LLC,  Fuel  Delivery — 
Climate  Group  Division,  Concordia, 
Missouri. 

Signed  at  Washington,  DC,  this  2nd  day  of 
October  2008. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-24125  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
RequestSubmitted  for  Public  Comment 
and  Recommendations;  Independent 
Contractor  Registration  and 
Identification 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
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opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2KA)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Mine 
Safety  and  Health  Administration 
(MSHA)  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  related  to  the 
Independent  Contractor  Registration 
and  Identification. 

DATES:  Submit  comments  on  or  before 
December  9,  2008. 

ADDRESSES:  Send  comments  to  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Debbie  Ferraro, 
Management  Services  Division,  1100 
Wilson  Boulevard,  Room  2141, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  e-mail  to 
Ferraro.Debbie@doI.gov,  along  with  an 
original  printed  copy.  Ms.  Ferraro  can 
be  reached  at  (202)  693-9821  (voice),  or 
(202)  693-9801  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  employee  listed  in  the 
ADRESSES  section  of  this  notice. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Independent  contractors  performing 
services  or  construction  at  mines  are 
subject  to  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  Title  30  CFR  45.4(b) 
requires  mine  operators  to  maintain  a 
written  summary  of  information 
concerning  each  independent  contractor 
present  on  the  mine  site.  The 
information  includes  the  trade  name, 
business  address,  and  telephone 
number;  a  brief  description  and  the 
location  on  the  mine  of  the  work  to  be 
performed;  MSHA  identification 
number,  if  any;  and  the  contractor’s 
business  address  of  record.  This 
information  is  required  to  be  provided 
for  inspection  and  enforcement 
purposes  by  the  mine  operator  to  any 
MSHA  inspector  upon  request. 

Title  30  CFR  45.3  provides  that 
independent  contractors  may 
voluntarily  obtain  a  permanent  MSHA 
identification  number  by  submitting  to 
MSHA  their  trade  name  and  business 
address,  a  telephone  number,  an 
estimate  of  the  annual  hours  worked  by 
the  contractor  on  mine  property  for  the 
previous  calendar  year,  and  the  address 
of  record  for  service  of  documents  upon 


the  contractor.  Independent  contractors 
performing  services  or  construction  at 
mines  are  subject  to  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  and  are  responsible  for  violations 
of  the  Mine  Act  committed  by  them  or 
their  employees. 

Although  Independent  Contractors  are 
not  required  to  apply  for  the 
identification  number,  they  will  be 
assigned  one  by  MSHA  the  first  time 
they  are  cited  for  a  violation  of  the  Mine 
Act.  MSHA  uses  the  information  to 
issue  a  permanent  MSHA  identification 
number  to  the  independent  contractor. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirement  related  to  Independent 
Contractor  Registration  and 
Identification.  MSHA  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  MSHA’s 
functions,  including  whether  the 
information  has  practical  utility; 

•  Evaluate  the  accuracy  of  MSHA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Suggest  methods  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

•  Address  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  [e.g.,  permitting  electronic 
submissions  of  responses)  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
ADDRESSES  section  of  this  notice  or 
viewed  on  the  internet  by  accessing  the 
MSHA  home  page  (http:// 
vm'w.msha.gov/)  and  selecting  “Rules 
and  Regs”,  and  then  selecting  “Fed  Reg 
Docs.” 

III.  Current  Actions 

The  information  obtained  from  the 
contractors  is  used  by  MSHA  during 
inspections  to  determine  proper 
responsibility  for  compliance  with 
safety  and  health  standards. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Independent  Contractor 
Registration  and  Identification. 

OMB  Number:  1219-0040. 


Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR  Part 
45. 

Total  Respondents:  14,357. 

Frequency:  On  occasion. 

Total  Responses:  93,320. 

Estimated  Total. Burden  Hours:  7,153- 
hours. 

Estimated  Total  Burden  Cost:  $520. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  2nd  day 
of  October  2008. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 

(FR  Doc.  E8-24037  Filed  10-9-08;  8:45  am) 

BILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
RequestSubmitted  for  Public  Comment 
and  Recommendations;  Noise 
Exposure  Assessment;  Audiometric 
Testing,  Evaluation,  and  Records  and 
Training  in  All  Mines 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  the 
continuing  collection  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(2)(A)].  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
DATES:  Submit  comments  on  or  before 
December  9,  2008. 

ADDRESSES:  Send  comments  to  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Debbie  Ferraro, 
Management  Services  Division,  1100 
Wilson  Boulevard,  Room  2141, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  Ferraro.Debbie@doI.gov,  along 
with  an  original  printed  copy.  Ms. 
Ferraro  can  be  reached  at  (202)  693- 
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9821  (voice),  or  (202)  693-9801 
(facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  the  employee  listed  in  the 
ADDRESSES  section  of  this  notice. 

SUPPLEMENTARY  INFORMATION: 

r  Background 

Noise  is  one  of  the  most  pervasive 
health  hazards  in  mining.*  Exposure  to 
hazardous  sound  levels  results  in  the 
development  of  occupational  noise- 
induced  hearing  loss  (NIHL),  a  serious 
physical,  psychological,  and  social 
problem.  NIHL  can  be  distinguished 
from  aging  and  medical  factors, 
diagnosed,  and  prevented.  NIHL  is 
among  the  “top  ten”  leading 
occupational  diseases  and  injuries. 

For  many  years,  the  risk  of  acquiring 
an  NIHL  was  accepted  as  an  inevitable 
consequence  associated  with  mining 
occupations.  Miners  use  mechanized 
equipment  and  work  under  conditions 
that  often  expose  them  .to  hazardous 
sound  levels.  But  MSHA  standards, 
OSHA  standards,  military  standards, 
and  others  around  the  world  have  been 
established  in  recognition  of  the 
controllability  of  this  risk.  Records  of 
miner  exposures  are  necessary  so  that 
mine  operators  and  MSHA  can  evaluate 
the  need  for  and  effectiveness  of 
engineering  controls,  administrative 
controls,  and  personal  protective 
equipment  to  protect  miners  from 
harmful  levels  of  exposure. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Noise  Exposure 
Assessment;  Audiometric  Testing, 
Evaluation,  and  Records  and  Training  in 
all  Mines.  MSHA  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper  - 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
ADDRESSES  section  of  this  notice  or 
viewed  on  the  internet  by  accessing  the 
MSHA  home  page  [http:// 
www'.msha.gov/)  and  selecting  “Rules 
and  Regs”,  and  then  selecting  “Fed  Reg 
Docs.” 

III.  Current  Actions 

Records  of  miner  exposures  are 
necessary  so  that  mine  operators  and 
MSHA  can  ensure  that  engineering 
controls,  administrative  controls,  and 
personal  protective  equipment  are  used 
to  protect  miners  from  harmful  levels  of 
exposure.  However,  the  Agency  believes 
that  extensive  records  for  this  purpose 
now  maintained  by  the  coal  mining 
sector  are  not  needed.  Part  62  replaced 
these  requirements  with  a  performance- 
oriented  approach  to  monitoring.  The 
final  rule  expanded  notification  of 
exposure  information  to  miners  to  assist 
them  in  becoming  more  active 
participants  in  hearing  conservation 
efforts. 

Hearing  tests  of  miners  are  offered 
and  if  a  miner  takes  the  test  mine 
operators  are  required  to  compile  and 
maintain  a  record  of  each  audiometric 
test.  Detection  of  a  hearing  loss  can 
trigger  certain  protective  actions  under 
Part  62.  The  record  will  be  used  by  mine 
operators  and  MSHA  to  verify  that  the 
testing  was  done  and  the  required 
actions  implemented.  Part  62  also 
requires  the  mine  operator  to  provide 
training  to  overexposed  miners  about 
the  hazards  of  noise  exposure,  hearing 
protector  selection  and  use,  the  hearing 
test  program,  and  the  operator’s  noise 
controls.  Records  of  training  are  needed 
to  confirm  that  miners  receive  the 
information  they  need  to  become  active 
participants  in  hearing  conservation 
efforts.  There  is  no  existing  requirement 
for  such  records;  however,  training 
records  required  under  other  MSHA 
regulations  are  used  for  similar 
purposes. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Noise  exposure  assessment; 
audiometric  testing,  evaluation,  and 
records  and  training  in  all  mines. 

OMB  Number:  1219-0120. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Respondents:  14,726. 

Responses:  764,753. 

Burden  Hours:  84,146. 

Total  Burden  Cost  (operating/ 
maintaining):  $5,472,084. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  2nd  day 
of  October  2008. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 

[FR  Doc.  E8-24038  Filed  10-9-08;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSHA-2008-0002] 

National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  Charter  Renewal 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  renewal  of  the 
NACOSH  charter. 


SUMMARY:  The  Secretary  of  Labor  has 
renewed  the  charter  of  the  National 
Advisory  Committee  on  Occupational 
Safety  and  Health  (NACOSH)  for  two 
years. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  Crawford,  OSHA  Directorate  of 
Evaluation  and  Analysis,  Room  N-3641, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-1932.  ^ 
SUPPLEMENTARY  INFORMATION:  NACOSH 
was  established  by  Section  7(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  (29  U.S.C.  651,  656)  to 
advise,  consult  with,  and  make 
recommendations  to  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  on  matters  relating  to 
the  administration  of  the  Act.  Under  the 
Act,  Congress  intended  NACOSH  to  be 
a  continuing  advisory  committee  of 
indefinite  duration. 

NACOSH  operates  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.  2)  and  OSHA’s 
regulations  on  advisory  committees  (29 
CFR  parts  1912  and  1912a).  Pursuant  to 
FACA  and  its  implementing  regulations 
(41  CFR  102-3),  the  NACOSH  charter 
must  be  renewed  every  two  years.  The 
current  charter  expires  on  January  29, 
2009.  The  Secretary  has  determined  that 
renewing  the  NACOSH  charter  is 
necessary  and  in  the  public  interest.  The 
new  Committee  charter  will  expire  two 
years  from  the  date  it  is  filed. 
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To  read  or  download  a  copy  of  the 
new  NACOSH  charter,  go  to  Docket  No. 
OSHA-2008-0002  at  http:// 
www.reguIations.gov,  the  Federal 
eRulemaking  Portal.  The  charter  also  is 
available  for  inspection  and  copying  at 
the  OSHA  Docket  Office,  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NVV.,  Washington,  DC  20210; 
telephone  (202)  693-2350.  In  addition, 
the  charter  may  be  viewed  or 
downloaded  at  the  Federal  Advisory 
Committees  Database  at  http:// 
w'w'w. fido.gov. 

Authority  and  Signature 

Edwin  G.  Foulke,  Jr.,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice  under  the 
authority  granted  by  Sections  6(b)  and 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  655,  656), 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  29  CFR  parts  1912  and 
1912a,  41  CFR  102-3,  and  Secretary  of 
Labor’s  Order  5-2007  (72  FR  31160). 

Signed  at  Washington,  DC  this  6th  day  of 
October  2008. 

Edwin  G.  Foulke,  )r.. 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  E8-24189  Filed  10-9-08;  8:45  am) 
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MILLENNIUM  CHALLENGE 
CORPORATION 

[MCC  FR  08-15] 

Report  on  the  Criteria  and 
Methodology  for  Determining  the 
Eligibility  of  Candidate  Countries  for 
Millennium  Chailenge  Account 
Assistance  in  Fiscal  Year  2009 

agency:  Millennium  Challenge 

Corporation. 

action:  Notice. 

SUMMARY:  This  report  to  Congress  is 
provided  in  accordance  with  section 
608(b)  of  the  Millennium  Challenge  Act 
of  2003,  22  U.S.C.A.  7701,  7707(b)  (the 
“Act”). 

Dated;  October  7,  2008. 

Henry  Pitney, 

(Acting)  Vice  President  and  General  Counsel, 
Millennium  Challenge  Corporation. 

Report  on  the  Criteria  and  Methodology 
for  Determining  the  Eligibility  of 
Candidate  Countries  for  Millennium 
Challenge  Account  Assistance  in  Fiscal 
Year  2009  Summary 

This  report  to  Congress  is  provided  in 
accordance  with  section  608(b)  of  the 


Millennium  Challenge  Act  of  2003,  22 
U.S.C.A.  7701,  7707(b)  (the  Act). 

The  Act  authorizes  the  provision  of 
Millennium  Challenge  Account  (MCA) 
assistance  to  countries  that  enter  into 
compacts  with  the  United  States  to 
support  policies  and  programs  that 
advance  the  prospects  of  such  countries 
achieving  lasting  economic  growth  and 
poverty  reduction.  The  Act  requires  the 
Millennium  Challenge  Corporation 
(MCC)  to  take  a  number  of  steps  in 
determining  the  countries  that,  based  on 
their  demonstrated  commitment  to  just 
and  democratic  governance,  economic 
freedom  and  investing  in  their  people, 
and  the  opportunity  to  reduce  poverty 
and  generate  economic  growth  in  the 
country,  will  be  eligible  for  MCA 
assistance  during  fiscal  year  2009 
(FY09).  These  steps  include  the 
submission  of  reports  to  the 
congressional  committees  specified  in 
the  Act  and  the  publication  of  notices  in 
the  Federal  Register  that  identify: 

1.  The  countries  that  are  “candidate 
countries”  for  MCA  assistance  during 
FY09  based  on  their  per-capita  income 
levels  and  their  eligibility  to  receive 
assistance  under  U.S.  law,  and  countries 
that  would  be  candidate  countries  but 
for  specified  legal  prohibitions  on 
assistance  (section  608(a)  of  the  Act); 

2.  The  criteria  and  methodology  that 
the  Board  of  Directors  of  MCC  (the 
Board)  will  use  to  measure  and  evaluate 
the  relative  policy  performance  of  the 
candidate  countries  consistent  with  the 
requirements  of  section  607  of  the  Act 
in  order  to  select  “MCA  eligible 
countries”  from  among  the  “candidate 
countries”  (section  608(b)  of  the  Act); 
and 

3.  The  list  of  countries  determined  by 
the  Board  to  be  “MCA  eligible 
countries”  for  FY09,  with  justification 
for  eligibility  determination  and 
selection  for  compact  negotiation, 
including  which  of  the  MCA  eligible 
countries  the  Board  will  seek  to  enter 
into  MCA  compacts  (section  608(d)  of 
the  Act). 

This  report  sets  out  the  criteria  and 
methodology  to  be  applied  in 
determining  eligibility  for  new  partner 
countries  for  FY09  MCA  assistance. 

The  Criteria  and  Methodology  for  FY09 

MCC  reviews  all  of  its  indicators  and 
methodology  annually  to  ensure  that  the 
best  measures  are  being  used  and,  from 
time  to  time,  recommends  changes  or 
refinements  if  MCC  identifies  better 
methodologies,  better  indicators,  or 
improved  sources  of  data.  MCC  takes 
into  account  public  comments  received 
on  the  previous  year’s  criteria  and 
methodology  and  consults  with  a  broad 
range  of  experts  in  the  development 


community  and  within  the  U.S. 
Government. 

MCC  recommends  no  changes  to  the 
selection  criteria  and  methodology  for 
this  fiscal  year. 

Potential  Future  Changes 

Since  FY07,  MCC  has  pursued 
research  and  consultation  to  explore  the 
possibility  of  adopting  a  new  education 
indicator  in  the  Investing  in  People 
category.  However,  MCC  was  unable  to 
identify  an  indicator  that  would 
significantly  strengthen  the  selection 
criteria  in  FY09.  MCC  will  continue  to 
explore  potential  measures.  Over  the 
last  fifteen  years,  much  attention  has 
been  focused  on  enrolling  and  keeping 
more  children  in  school,  but  not 
necessarily  on  enhancing  the  quality  of 
education.  With  the  support  of  the 
World  Bank,  USAID,  UNESCO,  the 
Basic  Education  Coalition,  and  others, 
efforts  are  currently  underway  to 
develop  cross-country  measures  of 
learning  outcomes,  educational  quality, 
and  governments’  commitment  to 
improving  educational  quality. 

However,  these  efforts  are  still  under 
development  and  there  are  currently  no 
education  quality  indicators  that  are 
viable  for  MCC  purposes  at  this  time.  In 
assessing  new  indicators,  MCC  favors 
those  that:  (1)  Are  developed  by  an 
independent  third  party;  (2)  utilize 
objective  and  high  quality  data  that  rely 
upon  an  analytically  rigorous 
methodology;  (3)  are  publicly  available: 
(4)  have  broad  country  coverage;  (5)  are 
comparable  across  countries;  (6)  have  a 
clear  theoretical  or  empirical  link  to 
economic  growth  and  poverty 
reduction;  (7)  are  policy  linked  (i.e., 
measure  factors  that  governments  can 
influence  within  a  two  to  three  year 
horizon);  and  (8)  have  broad  consistency 
in  results  from  year  to  year. 

Many  of  MCC’s  candidate  countries  in 
the  lower  middle  income  category  have 
realized  substantial  success  in  achieving 
high  levels  of  performance  on  select 
Investing  in  People  indicators.  MCC  will 
explore  options  for  alternative  measures 
of  an  Investing  in  People  policy 
framework  that  do  a  better  job  of 
distinguishing  among  high  performers 
to  incorporate  in  future  fiscal  years  for 
the  lower  middle  income  countries. 

Several  of  MCC’s  early  compacts  are 
due  to  conclude  within  the  next  two 
years.  MCC  will  review  whether  the 
selection  criteria  and  methodology 
should  be  modified  when  applied  to 
selecting  a  country  as  eligible  for  a 
second  compact. 

Criteria  and  Methodology 

The  Board  will  select  eligible 
countries  based  on  the  following,  among 
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other  factors:  (1)  Their  overall 
performance  in  relation  to  their  income- 
level  peers  in  three  broad  policy 
categories — Ruling  Justly,  Encouraging 
Economic  Freedom,  and  Investing  in 
People;  (2)  the  opportunity  to  reduce 
poverty  and  generate  economic  growth. 
Section  607  of  the  Act  requires  that  the 
Board’s  determination  of  eligibility  be 
based  “to  the  maximum  extent  possible, 
upon  objective  and  quantifiable 
indicators  of  a  country’s  demonstrated 
commitment”  to  the  criteria  set  out  in 
the  Act.  For  FY09,  there  will  be  two 

groups  of  candidate  countries — low 
income  countries  and  lower  middle 
income  countries.  Low  income 
candidate  countries  refer  to  those 
countries  that  have  a  per  capita  income 
equal  to  or  less  than  $1,785  and  are  not 
ineligible  to  receive  United  States 
economic  assistance  under  part  I  of  the 
Foreign  Assistance  Act  of  1961  by 
reason  of  the  application  of  any 
provision  of  the  Foreign  Assistance  Act 
or  any  other  provision  of  law.  Lower  ■ 
middle  income  candidate  countries  are 
those  that  have  a  per  capita  income 

between  $1,786  and  $3,705  and  are  not 
ineligible  to  receive  United  States 
economic  assistance. 

The  Board  will  make  use  of  seventeen 
indicators  to  assess  policy  performance 
of  individual  countries  (specific 
definitions  of  the  indicators  and  their 
sources  are  set  out  in  annex  A).  These 
indicators  are  grouped  for  purposes  of 
the  FY09  assessment  methodology 
under  the  three  policy  categories  listed 
below. 

Ruling  justly 

Encouraging  economic  freedom 

Investing  in  people 

1.  Civil  Liberties  . 

2.  Political  Rights . 

3.  Voice  and  Accountability  . 

4.  Government  Effectiveness  . 

5.  Rule  of  Law  . . . 

6.  Control  of  Corruption . 

1.  Inflation  . 

2.  Fiscal  Policy . 

3.  Business  Start-Up . 

4.  Trade  Policy . . . 

5.  Regulatory  Quality  . 

6.  Land  Rights  and  Access. 

1 .  Public  Expenditure  on  Health. 

2.  Public  Expenditure  on  Primary  Education. 

3.  Immunization  Rates  (DPT3  and  Measles). 

4.  Girls’  Primary  Education  Completion. 

5.  Natural  Resource  Management. 

In  making  its  determination  of 
eligibility  with  respect  to  a  particular 
candidate  country,  the  Board  will 
consider  whether  a  country  performs 
above  the  median  in  relation  to  its  peers 
on  at  least  half  of  the  indicators  in  the 
Ruling  Justly  and  Economic  Freedom 
categories,  above  the  median  on  at  least 
three  of  the  five  indicators  in  the 
Investing  in  People  category,  and  above 
the  median  on  the  Control  of  Corruption 
indicator.  One  exception  to  this 
methodology  is  that  the  median  is  not 
used  for  the  Inflation  indicator.  Instead, 
to  pass  the  Inflation  indicator  a 
country’s  inflation  rate  needs  to  be 
under  a  fixed  ceiling  of  15  percent.  The 
Board  will  also  take  into  consideration 
whether  a  country  performs 
substantially  below  the  median  on  any 
indicator  (i.e.,  in  the  bottom  25th 
percentile)  and  has  not  taken 
appropriate  measures  to  address  this 
shortcoming.  The  indicator 
methodology  will  be  the  predominant 
basis  for  determining  which  countries 
will  be  eligible  for  MCA  assistance.  In 
addition,  the  Board  may  exercise 
discretion  in  evaluating  performance  on 
the  indicators  and  determining  a  final 
list  of  eligible  countries. 

Where  necessary,  the  Board  may  also 
take  into  account  other  quantitative  and 
qualitative  information  (supplemental 
information)  to  determine  whether  a 
country  performed  satisfactorily  in 
relation  to  its  peers  in  a  given  category. 
There  are  elements  of  the  criteria  set  out 
in  the  Act  for  which  there  is  either 
limited  quantitative  information  (e.g., 
rights  of  people  with  disabilities)  or  no 
well-developed  performance  indicator. 
Until  such  data  and/or  indicators  are 
developed,  the  Board  may  rely  on 


additional  data  and  qualitative 
information  to  assess  policy 
performance.  The  Board  may  also 
consider  whether  any  adjustments 
should  be  made  for  data  gaps,  lags, 
trends,  or  other  weaknesses  in  particular 
indicators.  For  example,  the  State 
Department  Human  Rights  Report 
contains  qualitative  information  to  make 
an  assessment  on  a  variety  of  criteria 
outlined  by  Congress,  such  as  the  rights 
of  people  with  disabilities,  the  treatment 
of  women  and  children,  workers  rights, 
and  human  rights.  Similarly,  as 
additional  information  in  the  area  of 
corruption,  the  Board  may  consider  how 
a  country  scores  on  Transparency 
International’s  Corruption  Perceptions 
Index  and  the  Global  Integrity  Index,  as 
well  as  on  the  defined  indicator. 

Compact  eligible  partners  are 
expected  to  seek  to  maintain  and 
improve  policy  performance.  MCC 
recognizes  that  partner  countries  may 
not  meet  the  formal  eligibility  criteria 
from  time  to  time  due  to  a  number  of 
factors,  such  as  changes  in  the  peer- 
group  median;  graduation  into  a  new 
income  category  (e.g.,  from  low  income 
to  lower  middle  income);  numerical 
declines  that  are  within  the  margin  of 
error;  slight  declines  in  policy 
performance;  revisions  or  corrections  of 
data;  the  introduction  of  new  sub-data 
sources;  or  changes  in  the  indicators 
used  to  measure  performance.  None  of 
these  factors  alone  warrants  suspension 
or  termination  of  eligibility  and/or 
assistance.  Countries  that  demonstrate  a 
significant  policy  reversal  can  face  a 
warning,  suspension,  or  termination  of 
eligibility  and/or  assistance.  According 
to  MCC’s  authorizing  legislation,  “[ajfter 
consultation  with  the  Board,  the  Chief 


Executive  Officer  may  suspend  or 
terminate  assistance  in  whole  or  in  part 
for  a  country  or  entity  *  *  *  if  *  *  * 
the  country  or  entity  has  engaged  in  a 
pattern  of  actions  inconsistent  with  the 
criteria  used  to  determine  the  eligibility 
of  the  country  or  entity  *  *  Given 
data  lags,  this  pattern  of  behavior  need 
not  be  captured  in  the  indicators  for 
MCC  to  take  action.  [See  MCC’s  Policy 
on  Suspension  and  Termination] 

As  provided  in  the  Act,  following  the 
determination  of  eligible  countries,  the 
Chief  Executive  Officer’s  Report  to 
Congress  will  set  out  the  list  of  eligible 
countries,  identify  with  which  of  those 
countries  MCC  will  seek  to  enter  into 
compact  negotiations,  and  include  a 
justification  for  such  eligibility 
determinations  and  selections  for 
compact  negotiation. 

Relationship  to  Legislative  Criteria 

Within  each  policy  category,  the  Act 
sets  out  a  number  of  specific  selection 
criteria.  As  indicated  above,  a  set  of 
objective  and  quantifiable  policy 
indicators  is  used  to  establish  eligibility 
for  MCA  assistance  and  measure  the 
relative  performance  by  candidate 
countries  against  these  criteria.  The 
Board’s  approach  to  determining 
eligibility  ensures  that  performance 
against  each  of  these  criteria  is  assessed 
by  at  least  one  of  the  seventeen  objective 
indicators.  Most  are  addressed  by 
multiple  indicators.  The  specific 
indicators  used  to  measure  each  of  the 
criteria  set  out  in  the  Act  are  listed 
below. 

Section  607(b)(1):  Just  and  democratic 
governance,  including  a  demonstrated 
commitment  to: 
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(a)  Promote  political  pluralism, 
equality  and  the  rule  of  law; 

Indicators — Political  Rights,  Civil 

Liberties,  Voice  and  Accountability, 
and  Rule  of  Law 

(b)  Respect  human  and  civil  rights, 
including  the  rights  of  people  with 
disabilities; 

Indicators — Political  Rights,  Civil 
Liberties,  and  Voice  and 
Accountability 

(c)  Protect  private  property  rights; 
Indicators — Civil  Liberties,  Regulatory 

Quality,  Rule  of  Law,  and  Land  Rights 
and  Access 

(d)  Encourage  transparency  and 
accountability  of  government;  and 
Indicators — Political  Rights,  Civil 

Liberties,  Voice  and  Accountability, 
Control  of  Corruption,  Rule  of  Law, 
and  Government  Effectiveness 

(e)  Combat  corruption; 

Indicators — Civil  Liberties,  Rule  of  Law, 
and  Control  of  Corruption 
Section  607(bK2):  Economic  freedom, 
including  a  demonstrated  commitment 
to  economic  policies  that: 

(a)  Encourage  citizens  and  firms  to 
participate  in  global  trade  and 
international  capital  markets; 

Indicators — Fiscal  Policy,  Inflation, 

Trade  Policy,  Business  Start-Up,  and 
Regulatory  Quality 

(b)  Promote  private  sector  growth  and 
the  sustainable  management  of  natural 
resources; 

Indicators — Inflation,  Business  Start-Up, 
Fiscal  Policy,  Land  Rights  and  Access, 
Natural 

(c)  Resource  Management,  and 
Regulatory  Quality  strengthen  market 
forces  in  the  economy;  and 
Indicators — Fiscal  Policy,  Inflation, 

Trade  Policy,  Business  Start-Up,  Land 
Rights  and  Access,  and  Regulatory 
Quality 

(d)  Respect  worker  rights,  including 
the  right  to  form  labor  unions; 

Indicators — Civil  Liberties  and  Voice 

and  Accountability 
Section  607(b)(3);  Investments  in  the 
people  of  such  country,  particularly 
women  and  children,  including 
programs  that  (A)  promote  broad-based 
primary  education  and  (B)  strengthen 
and  build  capacity  to  provide  quality 
public  health  and  reduce  child 
mortality. 

Indicators — Girls’  Primary  Education 
Completion,  Public  Expenditure  on 
Primary  Education,  Immunization 
Rates,  Public  Expenditure  on  Health, 
and  Natural  Resource  Management 
Where  necessary  the  Board  will  also 
draw  on  supplemental  data  and 


qualitative  information,  including  the 
State  Department’s  Human  Rights 
Report,  Transparency  International’s 
Corruption  Perceptions  Index,  and  the 
Global  Integrity  Index. 

Annex  A  to  Report:  Indicator 
Detinitions 

The  following  17  indicators  will  be 
used  to  measure  candidate  countries’ 
demonstrated  commitment  to  the 
criteria  found  in  section  607(b)  of  the 
Act.  The  indicators  are  intended  to 
assess  the  degree  to  which  the  political 
and  economic  conditions  in  a  country 
serve  to  promote  broad-based 
sustainable  economic  growth  and 
reduction  of  poverty;  and  thus  provide 
a  sound  environment  for  the  use  of 
MCA  funds.  The  indicators  are  not  goals 
in  themselves;  rather  they  measure 
policies  that  are  linked  to  broad-based 
sustainable  economic  growth.  The 
indicators  were  selected  based  on  their 
relationship  to  economic  growth  and 
poverty  reduction,  the  number  of 
countries  they  cover,  their  transparency 
and  availability,  and  their  relative 
soundness  and  objectivity.  Where 
possible,  the  indicators  are  developed 
^  independent  sources. 

Ruling  Justly 

1.  Civil  Liberties:  A  panel  of 
independent  experts  rates  countries  on: 
Freedom  of  expression;  association  and 
organizational  rights;  rule  of  law  and 
human  rights;  and  personal  autonomy 
and  economic  rights.  Source:  Freedom 
House. 

2.  Political  Rights:  A  panel  of 
independent  experts  rates  countries  on: 
The  prevalence  of  free  and  fair  elections 
of  officials  with  real  power;  the  ability 
of  citizens  to  form  political  parties  that 
may  compete  fairly  in  elections: 
freedom  from  domination  by  the 
military,  foreign  powers,  totalitarian 
parties,  religious  hierarchies  and 
economic  oligarchies:  and  the  political 
rights  of  minority  groups.  Source; 
Freedom  House. 

3.  Voice  and  Accountability:  An  index 
of  surveys  that  rates  countries  on:  The 
ability  of  institutions  to  protect  civil 
liberties:  the  extent  to  which  citizens  of 
a  country  are  able  to  participate  in  the 
selection  of  governments:  and  the 
independence  of  the  media.  Source: 
World  Bank  Institute. 

4.  Government  Effectiveness:  An 
index  of  surveys  that  rates  countries  on: 
The  quality  of  public  service  provision: 
civil  servants’  competency  and 
independence  from  political  pressures; 
and  the  government’s  ability  to  plan  and 
implement  sound  policies.  Source: 
World  Bank  Institute. 


5.  Rule  of  Law:  An  index  of  surveys 
that  rates  countries  on:  The  extent  to 
which  the  public  has  confidence  in  and 
abides  by  the  rules  of  society;  the 
incidence  of  violent  and  nonviolent 
crime;  the  effectiveness,  independence, 
and  predictability  of  the  judiciary;  and 
the  enforceability  of  contracts.  Source: 
World  Bank  Institute. 

6.  Control  of  Corruption:  An  index  of 
surveys  that  rates  countries  on:  The 
frequency  of  “additional  payments  to 
get  things  done;’’  the  effects  of 
corruption  on  the  business 
environment:  “grand  corruption”  in  the 
political  arena;  and  the  tendency  of 
elites  to  engage  in  “state  capture.” 
Source:  World  Bank  Institute. 

Encouraging  Economic  Freedom 

1.  InfIation:The  most  recent  12- 
month  change  in  consumer  prices  as 
reported  in  the  IMF’s  International 
Financial  Statistics  or  in  another  public 
forum  by  the  relevant  national  monetary 
authorities.  Source:  The  International 
Monetary  Fund’s  World  Economic 
Outlook  (WEO)  database. 

2.  Fiscal  Policy:  The  overall  budget 
deficit  divided  by  GDP,  averaged  over  a 
three-year  period.  The  data  for  this 
measure  relies  primarily  on  IMF  country 
reports  with  input  from  U.S.  missions  in 
host  countries,  or  is  provided  directly 
by  the  recipient  government  where 
public  IMF  data  is  outdated  or 
unavailable.  All  data  is  cross-checked 
with  the  IMF’s  World  Economic 
Outlook  database  to  try  to  ensure 
consistency  across  countries  and  made 
publicly  available.  Source:  International 
Monetary  Fund  Country  Reports, 
National  Governments,  and  the 
International  Monetary  Fund’s  World 
Economic  Outlook  (WEO)  database. 

3.  Business  Start-Up:  An  index  that 
rates  countries  on  the  time  and  cost  of 
complying  with  all  procedures  officially 
required  for  an  entrepreneur  to  start  up 
and  formally  operate  an  industrial  or 
commercial  business.  Source: 
International  Finance  Corporation. 

4.  Trade  Policy:  A  measure  of  a 
country’s  openness  to  international 
trade  based  on  weighted  average  tariff 
rates  and  non-tariff  barriers  to  trade. 
Source:  The  Heritage  Foundation. 

5.  Regulatory  Quality:  An  index  of 
surveys  that  rates  countries  on:  The 
burden  of  regulations  on  business:  price 
controls;  the  government’s  role  in  the 
economy;  foreign  investment  regulation; 
and  many  other  areas.  Source:  World 
Bank  Institute. 

6.  Land  Rights  and  Access:  An  index 
that  rates  countries  on:  The  extent  to 
which  the  institutional,  legal,  and 
market  framework  provide  secure  land 
tenure  and  equitable  access  to  land  in 
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rural  areas  and  the  time  and  cost  of 
property  registration  in  urban  and  peri¬ 
urban  areas.  Source:  The  International 
Fund  for  Agricultural  Development 
(IFAD)  and  the  International  Finance 
Corporation. 

Investing  in  People 

1.  Public  Expenditure  on  Health: 

Total  expenditures  on  health  by 
government  at  all  levels  divided  by 
GDP.  Source:  The  World  Health 
Organization  (WHO). 

2.  Immunization  Rates:  The  average  of 
DPT3  and  measles  immunization  rates 
for  the  most  recent  year  available. 
Source:  The  World  Health  Organization 
(WHO). 

3.  Total  Public  Expenditure  on 
Primary  Education:  Total  expenditures 
on  primary  education  by  government  at 
all  levels  divided  by  GDP.  Source:  The 
United  Nations  Educational,  Scientific 
and  Cultural  Organization  (UNESCO) 
and  National  Governments. 

4.  Girls’  Primary  Completion  Rate: 

The  number  of  female  students  enrolled 
in  the  last  grade  of  primary  education 
minus  repeaters  divided  by  the 
population  in  the  relevant  age  cohort. 
Source:  United  Nations  Educational, 
Scientific  and  Cultural  Organization 
(UNESCO). 

5.  Natural  Resource  Management:  An 
index  made  up  of  four  indicators:  Eco- 
region  protection,  access  to  improved 
water,  access  to  improved  sanitation, 
and  child  (ages  1-4)  mortality.  Source: 
The  Center  for  International  Earth 
Science  Information  Network  (CIESIN) 
and  the  Yale  Center  for  Environmental 
Law  and  Policy  (YCLEP). 

[FR  Doc.  E8-24206  Filed  10-9-08;  8:45  am] 
BILLING  CODE  9211 -03-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (08-077)] 

Aerospace  Safety  Advisory  Panel; 
Meeting. 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  Meeting;  Correction. 

Federal  Register  Citation  of 
Previous  Announcement:  73  FR  58668, 
Notice  Number  08-067,  October  7,  2008. 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  published  a 
document  in  the  Federal  Register  of 
October  7,  2008,  announcing  a  meeting 
of  the  Aerospace  Safety  Advisory  Panel 
(ASAP).  The  document  announced  an 
incorrect  meeting  time. 


Correction:  Date  and  time  of  ASAP 
meeting  is  Wednesday,  October  23, 
2008,  10  a.m.  to  12  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kathy  Dakon,  Aerospace  Safety 
Advisory  Panel  Executive  Director, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
(202) 358-0732. 

Dated:  October  7,  2008. 

P.  Diane  Rausch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  E8-24244  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7S10-13-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  ^ 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66) 

Date/Time:  November  5,  2008  2  p.m.-4 
p.m.;  November  6,  2008  8  a.m.-6  p.m.; 
November  7,  2008  8  a.m.-3  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
November  5  Room  1005;  November  6,  Room 
375;  November  7,  Room  1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Morris  L.  Aizenman, 
Senior  Science  Associate,  Directorate  for 
Mathematical  and  Physical  Sciences,  Room 
1005,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

(703)  292-8807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  science 
and  education  activities  within  the 
Directorate  for  Mathematical  and  Physical 
Sciences. 

Agenda: 

Briefing  to  new  members  about  NSF  and 
Directorate  (11/5). 

Update  on  current  status  of  Directorate. 

Report  of  NSF  Advisory  Panel  on  Light 
Source  Facilities  Subcommittee. 

Meeting  of  MPSAC  with  Divisions  within 
MPS  Directorate. 

Discussion  of  MPS  Long-term  Planning 
Activities. 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  listed  above. 

Dated:  October  6,  2008. 

Susanne  E.  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  E8-24067  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7555-01-P  ,, , 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  52-027  and  52-028] 

South  Carolina  Electric  &  Gas 
Company,  Acting  for  Itself  and  as 
Agent  for  the  South-Carolina  Public 
Service  Authority  (Also  Referred  to  as 
Santee  Cooper)  Application  for  the 
Virgil  C.  Summer  Nuclear  Station  Units- 
2  and  3;  Notice  of  Order,  Hearing,  and 
Opportunity  To  Petition  for  Leave  To 
intervene 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  regulations 
in  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Part  2,  “Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders,”  10 
CFR  Part  50,  “Domestic  Licensing  of 
Production  and  Utilization  Facilities,” 
and  10  CFR  Part  52,  “Licenses, 
Certifications,  and  Approvals  for 
Nuclear  Power  Plants,”  notice  is  hereby 
given  that  a  hearing  will  be  held,  at  a 
time  and  place  to  be  set  in  the  future  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission)  or 
designated  by  the  Atomic  Safety  and 
Licensing  Board  (Board).  The  hearing 
will  consider  the  application  dated 
March  27,  2008,  filed  by  South  Carolina 
Electric  &  Gas  Company  (SCE&G),  acting 
for  itself  and  as  agent  for  South  Carolina 
Public  Service  Authority  (also  referred 
to  as  Santee  Cooper),  pursuant  to 
Subpart  C  of  10  CFR  Part  52,  for  a 
combined  license  (COL).  The 
application  requests  approval  of  a  COL 
for  the  Virgil  C.  Summer  Nuclear 
Station  (VCSNS)  Units  2  and  3,  to  be 
located  in  Fairfield  County,  South 
Carolina.  The  application  was  accepted 
for  docketing  on  July  31,  2008  (August 
6,  2008;  73  FR  45793).  The  docket 
numbers  established  for  this  COL 
application  are  52-027  and  52-028.  The 
Summer  COL  application  incorporates 
by  reference  Appendix  D  to  10  CFR  52 
(which  includes  the  API 000  design 
through  Revision  15),  as  amended  by 
the  APIOOO  Design  Control  Document 
(DCD)  submitted  by  Westinghouse  as 
Revision  16  and  Westinghouse 
Technical  Report  APP-GW-GLR-134, 
Revision  4.  By  letter  to  Westinghouse 
dated  January  18,  2008,  the  staff 
accepted  DCD  Revision  16  for 
docketing.  Proposed  amendments  to  the 
APlOOO  certified  design  are  subject  of 
an  ongoing  rulemaking  under  docket 
number  52-006. 

The  hearing  on  the  COL  application 
will  be  conducted  by  a  Board  that  will 
be  designated  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  or  will  be  conducted  by  the 
Commission.  Notice  as  to  the  . 
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membership  of  the  Board  will  be 
published  in  the  Federal  Register  at  a 
later  date.  The  NRC  staff  will  complete 
a  detailed  technical  review  of  the  COL 
application  and  will  document  its 
findings  in  a  safety  evaluation  report. 
The  Commission  will  refer  a  copy  of  the 
COL  application  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  in  accordance  with  10  CFR 
52.87,  “Referral  to  the  ACRS,”  and  the 
ACRS  will  report  on  those  portions  of 
the  application  that  concern  safety.  The 
NRC  staff  will  also  prepare  an 
Environmental  Impact  Statement,  as 
required  hy  10  CFR  51.20(b)(2). 

Any  person  whose  interest  may  he 
affected  by  this  proceeding  and  who 
desires  to  participate  as  a  party  to  this 
proceeding  must  file  a  written  petition 
for  leave  to  intervene  in  accordance 
with  10  CFR  2.309.  Those  permitted  to 
intervene  become  parties  to  the 
proceeding,  subject  to  any  limitations  in 
the  order  granting  leave  to  intervene, 
and  have  the  opportunity  to  participate 
fully  in  the  conduct  of  the  hearing. 

A  petition  for  leave  to  intervene  must 
be  filed  no  later  than  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Non-timely  filings  will 
not  be  entertained  absent  a 
determination  by  the  Commission  or 
presiding  officer  designated  to  rule  on 
the  petition,  pursuant  to  the 
requirements  of  10  CFR  2.309(c)(l)(i)- 
(viii). 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including 
petitions  to  intervene  and  requests  to 
participate  as  an  interested  government 
entity  under  10  CFR  2.315(c),  must  he 
filed  in  accordance  with  the  NRC  E- 
Filing  rule,  which  was  promulgated  by 
the  NRC  on  August  28,  2007  (72  FR 
49139).  The  E-Filing  process  requires 
participants  to  submit  and  serve 
documents  over  the  internet  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  a  waiver  in  accordance 
with  the  procedures  described  below. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
petitioner  must  contact  the  Office  of  the 
Secretary  by  e-mail  at 
HearingPocket® nrc.gov,  or  by  calling 
(301)  415-1677,  to  request  (1)  a  digital 
ID  certificate,  which  allows  the 
participant  (or  its  counsel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating:  and/or  (2)  creation  of  an 
electronic  docket  for  the  proceeding 
(even  in  instances  in  which  the 
petitioner  (or  its  counsel  or 


representative)  already  holds  an  NRC- 
issued  digital  ID  certificate).  Each 
participant  will  need  to  download  the 
Workplace  Forms  Viewer™  to  access 
the  Electronic  Information  Exchange 
(EIE),  a  component  of  the  E-Filing  ^ 
system.  The  Workplace  Forms 
Viewer™  is  free  and  is  available  at 
http://www.nrc.gov/site-help/e- 
submittals/ install-viewer. html. 
Information  about  applying  for  a  digital 
ID  certificate  is  available  on  NRC’s 
public  Web  site  at  http://www.nrc.gov/ 
site-help/e-submittals/apply- 
certificates.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate,  had  a  docket 
created,  and  downloaded  the  EIE 
viewer,  it  can  then  submit  a  petition  for 
leave  to  intervene.  Submissions  should 
be  in  Portable  Document  Format  (PDF) 
in  accordance  with  NRC  guidance 
available  on  the  NRC  public  Web  site  at 
http://www.nrc.gov/site-help/e- 
submittals.html.  A  filing  is  considered 
complete  at  the  time  the  filer  submits  its 
documents  through  EIE.  To  be  timely, 
an  electronic  filing  must  be  submitted  to 
the  EIE  system  no  later  than  11:59  p.m. 
Eastern  Time  on  the  due  date.  Upon 
receipt  of  a  transmission,  the  E-Filing 
system  time-stamps  the  document  and 
sends  the  submitter  an  e-mail  notice 
confirming  receipt  of  the  document.  The 
EIE  system  also  distributes  an  e-mail 
notice  that  provides  access  to  the 
document  to  the  NRC  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  petition  to  intervene 
is  filed  so  that  they  can  obtain  access  to 
the  document  via  the  E-Filing  system. 

A  person  filing  electronically  may 
seek  assistance  through  the  “Contact 
Us”  link  located  on  the  NRC  Web  site 
at  http://www.nrc.gov/site-help/e- 
submittals.html  or  by  calling  the  NRC 
technical  help  line,  which  is  available 
between  8:30  a.m.  and  4:15  p.m.. 

Eastern  Time,  Monday  through  Friday. 
The  help  line  number  is  (800)  397—4209 
or  locally,  (301)  415-4737. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  submitted 
by:  (1)  First  class  mail  addressed  to  the 
Office  of  the  Secretary  of  the 


Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland,  20852,  Attention: 

Rulemaking  and  Adjudications  Staff. 
Participants  filing  a  document  in  this 
manner  are  responsible  for  serving  the 
document  on  all  other  participants. 
Filing  is  considered  complete  by  first- 
class  mail  as  of  the  time  of  deposit  in 
the  mail,  or  by  courier,  express  mail,  or 
expedited  delivery  service  upon 
depositing  the  document  with  the 
provider  of  the  service. 

Non-timely  petitions  and  contentions 
will  not  be  entertained  absent  a 
determination  by  the  Commission,  the 
presiding  officer,  or  the  Atomic  Safety 
and  Licensing  Board  that  the  petition 
should  be  granted  and/or  the 
contentions  should  be  admitted  based 
on  a  balancing  of  the  factors  specified  in 
10  CFR  2.309(c)(l)(i)-(viii).  To  be 
timely,  filings  must  be  submitted  no 
later  than  11:59  p.m.  Eastern  Time  on 
the  due  date. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  the  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehd.nrc.gov/EHD_Proceeding/home.asp, 
unless  excluded  pursuant  to  an  order  of 
the  Commission,  an  Atomic  Safety  and 
Licensing  Board,  or  a  Presiding  Officer. 
Participants  are  requested  not  to  include 
personal  privacy  information,  such  as 
social  security  numbers,  home 
addresses,  or  home  phone  numbers  in 
their  filings.  With  respect  to  copyrighted 
works,  except  for  limited  excerpts  that 
serve  the  purpose  of  the  adjudicatory 
filings  and  would  constitute  a  Fair  Use 
application,  participants  are  requested 
not  to  include  copyrighted  materials  in 
their  submission. 

Any  person  who  files  a  motion 
pursuant  to  10  CFR  2.323  must  consult 
with  counsel  for  the  applicant  and 
counsel  for  the  NRC  staff  who  are  listed 
below.  Counsel  for  the  applicant  are 
Randolph  R.  Mahan,  803-217-9538, 
RMAHAN@scana.com  and  Kathryn  M. 
Sutton,  202-739-5738, 
ksutton@morganlewis.com.  Counsel  for 
the  NRC  staff  in  this  proceeding  is 
Michael  A.  Spencer,  (301)  415—4073, 
Michael.Spencer@nrc.gov. 

A  person  who  is  not  a  party  may  be 
permitted  to  make  a  limited  appearance 
by  making  an  oral  or  written  statement 
of  his  or  her  position  on  the  issues  at  ‘ 
any  session  of  the  hearing  or  any  pre- 
hearing  conference  within  the  limits 
and  conditions  fixed  by  the  presiding 
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officer,  but  may  not  otherwise 
participate  in  the  proceeding.  These 
limited  appearance  statements  need  not 
to  be  submitted  using  the  E-Filing 
process. 

Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  will  be 
accessible  electronically  through  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  link  at  the 
NRC  Web  site  http://www.nrc.gov/ 
reading-rm/ adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing 
documents  located  in  ADAMS  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415—4737,  or  by  e-mail  to 
pdr.resource@nrc.gov.  The  application 
is  available  at  http://www.nrc.gov/ 
reactors/new-reactors/col/summer.html. 
The  ADAMS  accession  number  for  the 
COL  application  cover  letter  is 
ML081300460.  To  search  for  documents 
in  ADAMS  using  the  Summer  COL 
application  docket  numbers,  52-027 
and  52-028,  enter  the  terms  “05200027” 
and  “05200028”  in  the  “Docket 
Number”  field  when  using  either  the 
Web-based  search  (advanced  search) 
engine  or  the  ADAMS  find  tool  in 
Citrix. 

The  APIOOO  DCD  through  Revision 
15,  which  is  incorporated  by  reference 
into  Appendix  D  of  Part  52,  can  be 
found  by  going  to  http://www.nrc.gov/ 
reactors/new-reactors/design-cert/ 
apl000.html.  The  APIOOO  DCD 
Revision  16  can  be  found  using  ADAMS 
accession  number  ML071580939  or  by 
going  to  http://www.nrc.gov/reactors/ 
new-reactors/col /summer. html.  To 
search  for  documents  in  ADAMS  using 
the  docket  number  for  the  proposed 
amendments  to  the  APIOOO  design 
certification,  52-006,  enter  the  term 
“05200006”  in  the  ADAMS  “Docket 
Number”  field. 

Order  Imposing  Procedures  for  Access 
to  Sensitive  Unclassified  Non- 
Safeguards  Information  and  Safeguards 
Information  for  Contention  Preparation 

1.  This  order  contains  instructions 
regarding  how  potential  parties  to  this 
proceeding  may  request  access  to 
documents  containing  sensitive 
unclassified  information  (including 
Sensitive  Unclassified  Non-Safeguards 
Information  (SUNSI)  and  Safeguards 
Information  (SGI)). 

2.  Within  10  days  after  publication  of 
this  notice  of  hearing  and  opportunity  to 
petition  for  leave  to  intervene,  any 


potential  party  as  defined  in  10  CFR  2.4 
who  believes  access  to  SUNSI  or  SGI  is 
necessary  for  a  response  to  the  notice 
may  request  access  to  SUNSI  or  SGI.  A 
“potential  party”  is  any  person  who 
intends  or  may  intend  to  participate  as 
a  party  by  demonstrating  standing  and 
the  filing  of  an  admissible  contention 
under  10  CFR  2.309.  Requests  submitted 
later  than  10  days  will  not  be 
considered  absent  a  showing  of  good 
cause  for  the  late  filing,  addressing  why 
the  request  could  not  have  been  filed 
earlier. 

3.  The  requester  shall  submit  a  letter 
requesting  permission  to  access  SUNSI 
and/or  SGI  to  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  provide  a  copy  to  the  Associate 
General  Counsel  for  Hearings, 
Enforcement  and  Administration,  Office 
of  the  General  Counsel,  Washington,  DC 
20555-0001.  The  expedited  delivery  or 
courier  mail  address  for  both  offices  is 
U.S.  Nuclear  Regulatory  Commission, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852.  The  e-mail  address  for 
the  Office  of  the  Secretary  and  the 
Office  of  the  General  Counsel  are 
HearingDocket@nrc.gov  and 
OGCmail@nrc.gov,  respectively.^  The 
request  must  include  the  following 
information: 

a.  A  description  of  the  licensing 
action  with  a  citation  to  this  Federal 
Register  notice  of  hearing  and 
opportunity  to  petition  for  leave  to 
intervene: 

b.  The  name  and  address  of  the 
potential  party  and  a  description  of  the 
potential  party’s  particularized  interest 
that  could  be  harmed  by  the  action 
identified  in  (a); 

c.  If  the  request  is  for  SUNSI,  the 
identity  of  the  individual  requesting 
access  to  SUNSI  and  the  requester’s 
need  for  the  information  in  order  to 
meaningfully  participate  in  this 
adjudicatory  proceeding,  particularly 
why  publicly  available  versions  of  the 
application  would  not  be  sufficient  to 
provide  the  basis  and  specificity  for  a 
proffered  contention; 

d.  If  the  request  is  for  SGI,  the  identity 
of  the  individual  requesting  access  to 
SGI  and  the  identity  of  any  expert, 
consultant  or  assistant  who  will  aid  the 
requester  in  evaluating  the  SGI,  and 
information  that  shows: 

(i)  Why  the  information  is 
indispensable  to  meaningful 


’  While  a  request  for  hearing  or  petition  to 
intervene  in  this  pioceeding  must  comply  with  the 
filing  requirements  of  the  NRC’s  “E-Filing  Rule,” 
the  initial  request  to  access  SUNSI  and/or  SGI 
under  these  procedures  should  be  submitted  as 
described  in  this  petragraph. 


participation  in  this  licensing 
proceeding;  and 

(ii)  The  technical  competence 
(demonstrable  knowledge,  skill, 
experience,  training  or  education)  of  the 
requester  to  understand  and  use  (or 
evaluate)  the  requested  information  to 
provide  the  basis  and  specificity  for  a 
proffered  contention.  The  technical 
competence  of  a  potential  party  or  its 
counsel  may  be  shown  by  reliance  on  a 
qualified  expert,  consultant  or  assistant 
who  demonstrates  technical  competence 
as  well  as  trustworthiness  and 
reliability,  and  who  agrees  to  sign  a  non¬ 
disclosure  affidavit  and  be  bound  by  the 
terms  of  a  protective  order;  and 

e.  If  the  request  is  for  SGI,  Form  SF- 
85,  “Questionnaire  for  Non-Sensitive 
Positions,”  Form  FD-258  (fingerprint 
card),  and  a  credit  check  release  form 
completed  by  the  individual  who  seeks 
access  to  SGI  and  each  individual  who 
will  aid  the  requester  in  evaluating  the 
SGI.  For  security  reasons,  Form  SF-85 
can  only  be  submitted  electronically, 
through  a  restricted-access  database.  To 
obtain  online  access  to  the  form,  the 
requester  should  contact  the  NRC’s 
Office  of  Administration  at  301-415- 
0320.2  other  completed  forms  must 
be  signed  in  original  ink,  accompanied 
by  a  check  or  money  order  payable  in 
the  amount  of  $191.00  to  the  U.S. 
Nuclear  Regulatory  Commission  for 
each  individual,  and  mailed  to  the  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Administration,  Security  Processing 
Unit,  Mail  Stop  T-6E46,  Washington, 

DC  20555-0012. 

These  forms  will  be  used  to  initiate 
the  background  check,  which  includes 
fingerprinting  as  part  of  a  criminal 
history  records  check.  Note:  Copies  of 
these  forms  do  not  need  to  be  included 
with  the  request  letter  to  the  Office  of 
the  Secretary,  but  the  request  letter 
should  state  that  the  forms  and  fees 
have  been  submitted  as  described  above. 

4.  To  avoid  delays  in  processing 
requests  for  access  to  SGI,  all  forms 
should  be  reviewed  for  completeness 
and  accuracy  (including  legibility) 
before  submitting  them  to  the  NRC. 
Incomplete  packages  will  be  returned  to 
the  sender  and  will  not  be  processed. 

5.  Based  on  an  evaluation  of  the 
information  submitted  under  items  2 
and  3. a  through  3.d,  above,  the  NRC 
staff  will  determine  within  10  days  of 
receipt  of  the  written  access  request 
whether  (1)  there  is  a  reasonable  basis 
to  believe  the  petitioner  is  likely  to 


2  The  requester  will  be  ^ked  to  provide  his  or  her 
full  name,  social  security  number,  date  and  place 
of  birth,  telephone  number,  and  e-mail  address. 
After  providing  this  information,  the  requester 
usually  should  be  able  to  obtain  access  to  the  online 
form  within  one  business  day. 
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establish  standing  to  participate  in  this 
NRC  proceeding,  and  (2)  there  is  a 
legitimate  need  for  access  to  SUNSI  or 
need  to  know  the  SGI  requested.  For 
SGI,  the  need  to  know  determination  is 
made  based  on  whether  the  information 
requested  is  necessary  (i.e., 
indispensable)  for  the  proposed 
recipient  to  proffer  and  litigate  a 
specific  contention  in  this  NRC 
proceeding  ^  and  whether  the  proposed 
recipient  has  the  technical  competence 
(demonstrable  knowledge,  skill, 
training,  education,  or  experience)  to 
evaluate  and  use  the  specific  SGI 
requested  in  this  proceeding. 

6.  If  standing  and  need  to  know  SGI 
are  shown,  the  NRC  staff  will  further 
determihe  based  upon  completion  of  the 
background  check  whether  the  proposed 
recipient  is  trustworthy  and  reliable. 

The  NRC  staff  will  conduct  (as 
necessary)  an  inspection  to  confirm  that 
the  recipient’s  information  protection 
systems  are  sufficient  to  protect  SGI 
from  inadvertent  release  or  disclosure. 
Recipients  may  opt  to  view  SGI  at  the 
NRC’s  facility  rather  than  establish  their 
own  SGI  protection  program  to  meet  SGI 
protection  requirements. 

7.  A  request  for  access  to  SUNSI  or 
SGI  will  be  granted  if: 

a.  The  request  has  demonstrated  that 
there  is  a  reasonable  basis  to  believe  that 
a  potential  party  is  likely  to  establish 
standing  to  intervene  or  to  otherwise 
participate  as  a  party  in  this  proceeding: 

b.  The  proposed  recipient  of  the 
information  has  demonstrated  a  need  for 
SUNSI  or  a  need  to  know  for  SGI,  and 
that  the  proposed  recipient  of  SGI  is 
trustworthy  and  reliable; 

c.  The  proposed  recipient  of  the 
information  has  executed  a  Non- 
Disclosure  Agreement  or  Affidavit  and 
agrees  to  be  bound  by  the  terms  of  a 
Protective  Order  setting  forth  terms  and 
conditions  to  prevent  the  unauthorized 
or  inadvertent  disclosure  of  SUNSI  and/ 
or  SGI;  and 

d.  The  presiding  officer  has  issued  a 
protective  order  concerning  the 
information  or  documents  requested.'* 


3  Broad  SGI  requests  under  these  procedures  are 
thus  highly  unlikely  to  meet  the  standard  for  need 
to  know;  furthermore,  staff  redaction  of  information 
from  requested  documents  before  their  release  may 
be  appropriate  to  comport  with  this  requirement. 
These  procedures  do  not  authorize  unrestricted 
disclosure  or  less  scrutiny  of  a  requester’s  need  to 
know  than  ordinarily  would  be  applied  in 
connection  with  an  already-admitted  contention. 

<  If  a  presiding  officer  has  not  yet  been 
designated,  the  Chief  Administrative  judge  will 
issue  such  orders,  or  will  appoint  a  presiding  officer 
to  do  so. 


Any  protective  order  issued  shall 
provide  that  the  petitioner  must  file 
SUNSI  or  SGI  contentions  25  days  after 
receipt  of  (or  access  to)  that  information. 
However,  if  more  than  25  days  remain 
between  the  petitioner’s  receipt  of  (or 
access  to)  the  information  and  the 
deadline  for  filing  all  other  contentions 
(as  established  in  the  notice  of  hearing 
or  opportunity  for  hearing),  the 
petitioner  may  file  its  SUNSI  or  SGI 
contentions  by  that  later  deadline. 

8.  If  the  request  for  access  to  SUNSI  v 
or  SGI  is  granted,  the  terms  and 
conditions  for  access  to  sensitive 
unclassified  information  will  be  set 
forth  in  a  draft  protective  order  and 
affidavit  of  non-disclosure  appended  to 
a  joint  motion  by  the  NRC  staff,  any 
other  affected  parties  to  this 
proceeding, 5  and  the  petitionef(s).  If  the 
diligent  efforts  by  the  relevant  parties  or 
petitioner(s)  fail  to  result  in  an 
agreement  on  the  terms  and  conditions 
for  a  draft  protective  order  or  non¬ 
disclosure  affidavit,  the  relevant  parties 
to  the  proceeding  or  the  petitioner(s) 
should  notify  the  presiding  officer 
within  5  days,  describing  the  obstacles 
to  the  agreement. 

9.  If  the  request  for  access  to  SUNSI 
is  denied  by  the  NRC  staff  or  a  request 
for  access  to  SGI  is  denied  by  NRC  staff 
either  after  a  determination  on  standing 
and  need  to  know  or,  later,  after  a 
determination  on  trustworthiness  and 
reliabilj(ty,  the  NRC  staff  shall  briefly 
state  the  reasons  for  the  denial.  Before 
the  Office  of  Administration  makes  an 
adverse  determination  regarding  access, 
the  proposed  recipient  must  be 
provided  an  opportunity  to  correct  or 
explain  information.  The  requester  may 
challenge  the  NRC  staffs  adverse 
determination  with  respect  to  access  to 
SUNSI  or  with  respect  to  standing  or 
need  to  know  for  SGI  by  filing  a 
challenge  within  5  days  of  receipt  of 
that  determination  with  (a)  The 
presiding  officer  designated  in  this 
proceeding;  (b)  if  no  presiding  officer 
has  been  appointed,  the  Chief 
Administrative  Judge,  or  if  he  or  she  is 
unavailable,  another  administrative 
judge,  or  an  administrative  law  judge 
with  jurisdiction  pursuant  to  10  CFR 
2.318(a);  or  (c)  if  another  officer  has 


^Parties/persons  other  than  the  requester  and  the 
NRC  staff  will  be  notified  by  the  NRC  staff  of  a 
favorable  access  determination  (and  may  participate 
in  the  development  of  such  a  motion  and  protective 
order)  if  it  concerns  SUNSI  and  if  the  party/person’s 
interest  independent  of  the  proceeding  would  be 
harmed  by  the  release  of  the  information  (e.g.,  as 
with  proprietary  information). 


been  designated  to  rule  on  information 
access  issues,  with  that  officer.  In  the 
same  manner,  an  SGI  requester  may 
challenge  an  adverse  determination  on 
trustworthiness  and  reliability  by  filing 
a  challenge  within  15  days  of  receipt  of 
that  determination. 

In  the  same  manner,  a  party  other 
than  the  requester  may  challenge  an 
NRC  staff  determination  granting  access 
to  SUNSI  whose  release  would  harm 
that  party’s  interest  independent  of  the 
proceeding.  Such  a  challenge  must  be 
filed  within  5  days  of  the  notification  by 
the  NRC  staff  of  its  grant  of  such  a 
request. 

If  challenges  to  the  NRC  staff 
determinations  are  filed,  these 
procedures  give  way  to  the  normal 
process  for  litigating  disputes 
concerning  access  to  information.  The 
availability  of  interlocutory  review  by 
the  Commission  of  orders  ruling  on 
such  NRC  staff  determinations  (whether 
granting  or  denying  access)  is  governed 
by  10  CFR  2.311.6 

10.  The  Commission  expects  that  the 
NRC  staff  and  presiding  officers  (and 
any  other  reviewing  officers)  will 
consider  and  resolve  requests  for  access 
to  SUNSI  and/or  SGI,  and  motions  for 
protective  orders,  in  a  timely  fashion  in 
order  to  minimize  any  unnecessary 
delays  in  identifying  those  petitioners 
who  have  standing  and  who  have 
propounded  contentions  meeting  the 
specificity  and  basis  requirements  in  10 
CFR  Part  2.  Attachment  1  to  this  Order 
summarizes  the  general  target  schedule 
for  processing  and  resolving  requests 
under  these  procedures. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October,  2008. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

Attachment  1 — General  Target 
Schedule  for  Processing  and  Resolving 
Requests  for  Access  to  Sensitive 
Unclassified  Non-Safeguards 
Information  and  Safeguards 
Information  in  This  Proceeding 


®  As  of  October  15,  2007,  the  NRC’s  final  “E- 
Filing  Rule”  became  effective.  See  Use  of  Electronic 
Submissions  in  Agency  Hearings  (72  FR  49139; 
August  28,  2007).  Requesters  should  note  that  the 
filing  requirements  of  that  rule  apply  to  appeals  of 
NRC  staff  determinations  (because  they  must  be 
served  on  a  presiding  officer  or  the  Commission,  as 
applitable),  hut  not  to  the  initial  SUNSI/SGI 
requests  submitted  to  the  NRC  staff  under  these 
procedures. 
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Event/activity 


Publication  of  Federal  Register  notice  of  hearing  and  opportunity  to  petition  for  leave  to  intervene,  including  order  with 
instructions  for  access  requests. 

Deadline  for  submitting  requests  for  access  to  Sensitive  Unclassified  Non-Safeguards  Information  (SUNSI)  and/or 
Safeguards  Information  (SGI)  with  information:  Supporting  the  standing  of  a  potential  party  identified  by  name  and 
address;  describing  the  need  for  the  information  in  order  for  the  potential  party  to  participate  meaningfully  in  an  ad¬ 
judicatory  proceeding;  demonstrating  that  access  should  be  granted  (e.g.,  showing  technical  competence  for  access 
to  SGI);  and,  for  SGI,  including  application  fee  for  fingerprint/background  check. 

Deadline  for  submitting  petition  for  intervention  containing:  (i)  Demonstration  of  standing;  (ii)  all  contentions  whose  for¬ 
mulation  does  not  require  access  to  SUNSI  and/or  SGI  (+25  Answers  to  petition  for  intervention;  +7  petitioner/re- 
questor  reply). 

Nuclear  Regulatory  Commission  (NRC)  staff  informs  the  requester  of  the  staff’s  determination  whether  the  request  for 
i  access  provides  a  reasonable  basis  to  believe  standing  can  be  established  and  shows  (1)  need  for  SUNSI  or  (2) 

I  need  to  know  for  SGI.  (For  SUNSI,  NRC  staff  also  informs  any  party  to  the  proceeding  whose  interest  independent 
of  the  proceeding  would  be  harmed  by  the  release  of  the  information.)  If  NRC  staff  makes  the  finding  of  need  for 
SUNSI  and  likelihood  of  standing,  NRC  staff  begins  document  processing  (preparation  of  redactions  or  review  of  re¬ 
dacted  documents).  If  NRC  staff  makes  the  finding  of  need  to  know  for  SGI  and  likelihood  of  standing,  NRC  staff 
begins  background  check  (including  fingerprinting  for  a  criminal  history  records  check),  information  processing  (prep¬ 
aration  of  redactions  or  review  of  redacted  documents),  and  readiness  inspections. 

If  NRC  staff  finds  no  “need,”  “need  to  know,”  or  likelihood  of  standing,  the  deadline  for  petitioner/requester  to  file  a 
motion  seeking  a  ruling  to  reverse  the  NRC  staff’s  denial  of  access;  NRC  staff  files  copy  of  access  determination 
with  the  presiding  officer  (or  Chief  Administrative  Judge  or  other  designated  officer,  as  appropriate).  If  NRC  staff 
finds  “need”  for  SUNSI,  the  deadline  for  any  party  to  the  proceeding  whose  interest  independent  of  the  proceeding 
would  be  harmed  by  the  release  of  the  information  to  file  a  motion  seeking  a  ruling  to  reverse  the  NRC  staff’s  grant 
of  access. 

Deadline  for  NRC  staff  reply  to  motions  to  reverse  NRC  staff  determination(s). 

(Receipt  +30)  If  NRC  staff  finds  standing  and  need  for  SUNSI,  deadline  for  NRC  staff  to  complete  information  proc¬ 
essing  and  file  motion  for  Protective  Order  and  draft  Non-Disclosure  Affidavit.  Deadline  for  applicant/licensee  to  file 
Non-Displosure  Agreement  for  SUNSI. 

(Receipt  +180)  If  NRC  staff  finds  standing,  need  to  know  for  SGI,  and  trustworthiness  and  reliability,  deadline  for  NRC 
staff  to  file  motion  for  Protective  Order  and  draft  Non-disclosure  Affidavit  (or  to  make  a  determination  that  the  pro¬ 
posed  recipient  of  SGI  is  not  trustworthy  or  reliable).  Note:  Before  the  Office  of  Administration  makes  an  adverse 
determination  regarding  access,  the  proposed  recipient  must  be  provided  an  opportunity  to  correct  or  explain  infor¬ 
mation. 

Deadline  for  petitioner  to  seek  reversal  of  a  final  adverse  NRC  staff  determination  either  before  the  presiding  officer  or 
another  designated  officer. 

If  access  granted:  Issuance  of  presiding  officer  or  other  designated  officer  decision  on  motion  for  protective  order  for 
access  to  sensitive  information  (including  schedule  for  providing  access  and  submission  of  contentions)  or  decision 
reversing  a  final  adverse  determination  by  the  NRC  staff. 

Deadline  for  filing  executed  Non-Disclosure  Affidavits.  AcceSfe  provided  to  SUNSI  and/or  SGI  consistent  with  decision 
issuing  the  protective  order. 

Deadline  for  submission  of  contentions  whose  development  depends  upon  access  to  SUNSI  and/or  SGI.  However,  if 
more  than  25  days  remain  between  the  petitioner’s  receipt  of  (or  access  to)  the  information  and  the  deadline  for  fil¬ 
ing  all  other  contentions  (as  established  in  the  notice  of  hearing  or  opportunity  for  hearing),  the  petitioner  may  file  its 
SUNSI  or  SGI  contentions  by  that  later  deadline. 

(Contention  receipt  +25)  Answers  to  contentions  whose  development  depends  upon  access  to  SUNSI  and/or  SGI. 

(Answer  receipt  +7)  Petitioner/Intervenor  reply  to  answers. 

Decision  on  contention  admission. 


[FR  Doc.  E8-24166  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  U.S.  Office  of  Personnel 
Management  (OPM). 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  OPM 
decisions  granting  authority  to  make 
appointments  underSchedules  A,  B,  and 
C  in  the  excepted  service  as  required  by 
5  CFR  6.6  and  213.103. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Lamary,  Group  Manager,  Executive 
Resources  Services  Group,  Center  for 
Human  Resources,  Division  for  Human 


Capital  Leadership  and  Merit  System 
Accountability,  202-606-2246. 

SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  the  individual 
authorities  established  under  Schedules 
A,  B,  and  C  between  August  1,  2008, 
and  August  31,  2008.  Future  notices 
will  be  published  on  the  fourth  Tuesday 
of  each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  as  of  August  30  is  published 
each  year. 

Schedule  A 

No  Schedule  A  appointments  were 
approved  for  August  2008. 

Schedule  B 

No  Schedule  B  appointments  were 
approved  for  August  2008. 


Schedule  C 

The  following  Schedule  C 
appointments  were  approved  during 
August  2008. 

Section  213.3303  Executive  Office  of 
the  President, Office  of  Management  and 
Budget 

BOGS80008  Legislative  Assistant  to 
the  Associate  Director  for  Legislative 
Affairs.  Effective  August  12,  2008. 

Section  21 3.3304  Department  of  State 

DSGS69753  Special  Assistant  to  the 
Principal  Deputy  Assistant  Secretary. 
Effective  August  12,  2008. 
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Section  213.3305  Department  of  the 
Treasury 

DYGS00504  Special  Assistant  to  the 
Assistant  Secretary  for  Financial 
Markets.  Effective  August  18,  2008. 

DYGSD0489  Operations  Goordinator 
to  the  Director  of  Operations.  Effective 
August  07,  2008. 

Section  213.3306  Department  of 
Defense 

DDGS17168  Special  Assistant  to  the 
Assistant  Secretary  of  Defense 
(Legislative  Affairs).  Effective  August 
07,  2008. 

DGS17171  Special  Assistant  to  the 
Deputy  Assistant  Secretary  of  Defense 
(East  Asia).  Effective  August  22,  2008. 

Section  213.3308  Department  of  the 
Navy 

DNGS05219  Confidential  Assistant 
to  the  Assistant  Secretary  of  the  Navy 
(Financial  Management  and 
Comptroller).  Effective  August  07,  2008. 

DNGS08232  Special  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  August  13,  2008. 

Section  213.3310  Department  of 
Justice 

D)GS00315  Senior  Counsel  to  the 
Chief  of  Staff.  Effective  August  12,  2008. 

DJGS00394  Counsel  to  the  Chief  of 
Staff.  Effective  August  12,  2008. 

Section  213.331 1  Department  of 
Homeland  Security 

DMGS00623  Associate  Director  of 
Strategic  Communications  for  Outreach 
to  the  Deputy  Assistant  Secretary  for 
Public  Affairs.  Effective  August  05, 

2008. 

Section  213.3314  Department  of 
Commerce 

DCGS60326  Confidential  Assistant 
to  the  Deputy  Assistant  Secretary  for 
Domestic  Operations.  Effective  August 
15,  2008. 

DCGS00611  Special  Assistant  to  the 
Director,  Office  of  Legislative  Affairs. 
Effective  August  21,  2008. 

DCGS00048  Confidential  Assistant 
to  the  Legislative  Affairs  Specialist. 
Effective  August  28,  2008. 

DCGS00200  Special  Assistant  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
August  28,  2008. 

Section  213.3315  Department  of  Labor 

DLCS60045  Staff  Assistant  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  August  05,  2008. 

DLGS60262  Special  Assistant  to  the 
Assistant  Secretary  for  Employment 
Standards.  Effective  August  20,  2008. 


Section  213.3316  Department  of 
Health  and  Human  Services 

DHGS60012  Special  Assistant 
(Scheduling)  to  the  Director  of 
Scheduling.  Effective  August  05,  20(J8. 

DHGS60485  Director  of 
Communications  to  the  Assistant 
Secretary,  Health.  Effective  August  06, 
2008. 

DHGS60074  Special  Assistant  to  the 
Assistant  Secretary  for  Administration 
and  Management.  Effective  August  12, 
2008. 

Section  213.331 7  Departmept  of 
Education 

DBGS00415  Confidential  Assistant 
to  the  Chief  of  Staff.  Effective  August  20, 
2008. 

Section  213.3318  Environmental 
Protection  Agency 

EPGS08001  Press  Assistant  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  August  05,  2008. 

EPGS03600  Confidential  Assistant 
to  the  Administrator.  Effective  August 
29,  2008. 

EPGS07015  Advance  Specialist  to 
the  Deputy  Chief  of  Staff  (Operations). 
Effective  August  29,  2008. 

EPGS08007  Director  of  Operations 
to  the  Deputy  Chief  of  Staff 
(Operations).  Effective  August  29,  2008. 

Section  213.3323  Federal 
Communications  Commission 

FCGS08173  Special  Assistant  to  the 
Chief  of  Staff.  Effective  August  15,  2008. 

Section  213.3325  United  State  Tax 
Court 

JCGS60080  Chambers  Administrator 
to  the  Chief  Judge.  Effective  August  01, 
2008. 

Section  213.3330  Securities  and 
Exchange  Commission 

SEOT60007  Confidential  Assistant 
to  a  Commissioner.  Effective  August  25, 
2008. 

SEOT60999  Confidential  Assistant 
to  the  General  Counsel.  Effective  August 
27,  2008. 

Section  213.3331  Department  of 
Energy 

DEGS00673  Senior  Advisor  to  the 
Chief  Operating  Officer  for  Energy 
Efficiency  and  Renewable  Energy. 
Effective  August  01,  2008. 

DEGS00674  Special  Assistant  to  the 
Deputy  Director.  Effective  August  08, 
2008. 

DEGS00675  Policy  Advisor  to  the 
Under  Secretary.  Effective  August  18, 
2008. 

DEGS00676  Press  Secretary  to  the 
Director,  Public  Affairs.  Effective 
August  26,  2008. 


DEGS00677  Special  Assistant  to  the 
Deputy  Director,  Effective  August  29, 
2008. 

Section  213.3332  Small  Business 
Administration 

SBGS60170  Regional  Administrator, 
Region  V9IL  Denver  Colorado  to  the 
Associate  Administrator  for  the  Office  of 
Field  Operations.  Effective  August  12, 
2008. 

SBGS60189  Regional  Administrator, 
Region  10,  Seattle  Washington  to  the 
Associate  Administrator  for  the  Office  of 
Field  Operations.  Effective  August  12, 
2008. 

SBGS00668  Senior  Advisor  to  the 
Associate  Administrator  for  Field 
Operations  to  the  Associate 
Administrator  for  the  Office  of  Field 
Operations.  Effective  August  27,  2008. 

SBGS00669  Advisor  to  the 
Administrator.  Effective  August  27, 

2008. 

Section  213.3339  United  States 
International  Trade  Commission 

TCGS00013  Staff  Assistant  (Legal)  to 
the  Chairman.  Effective  August  25, 

2008. 

Section  213.3357  National  Credit 
Union  Administration 

CUOT01324  Staff  Assistant  to  the 
Director  of  Public  and  Congressional 
Affairs  to  the  Chairman.  Effective 
August  01,  2008. 

CUOT00040  Senior  Policy  Advisor 
to  the  Chairman.  Effective  August  22, 
2D08. 

Section  213.3373  Trade  and 
Development  Agency 

TDGS00003  Executive  Assistant  to 
the  Director.  Effective  August  18,  2008. 

Section  213.3384  Department  of 
Housing  and  Urban  Development 

DUGS60184  Deputy  Assistant 
Secretary  for  Congressional  Relations  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  August  12,  2008. 

DUGS60375  Staff  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations. 
Effective  August  22,  2008. 

DUGS60153  Special  Assistant  to  the 
President,  Government  National 
Mortgage  Association.  Effective  August 
25,  2008. 

Section  213.3394  Department  of 
Transportation 

DTGS60094  Special  Assistant  to  the 
Administrator.  Effective  August  05, 
2008. 

DTGS60274  Special  Assistant  for 
Public  Affairs  to  the  Assistant  to  the 
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Secretary  and  Director  of  Public  Affairs. 
Effective  August  12,  2008. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218. 

U.S.  Office  of  Personnel  Management. 
Howard  Weizmann, 

Deputy  Director. 

[FR  Doc.  E8-23967  Filed  10-9-08;  8:45  am) 
BILLING  CODE  632S-34-P 


POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2009-1;  Order  No.  113] 

Global  Expedited  Package  Services  1 
Contract 

agency:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  Global 
Expedited  Package  Services  1  negotiated 
.  service  agreement.  This  action  is 
consistent  with  changes  in  a  recent  law 
governing  postal  operations. 

DATES:  Comments  are  due  October  14, 
2008. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
202-789-6820  and 
Stephen. sharfman@prc.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

On  October  3,  2008,  the  Postal  Service 
filed  a  notice  announcing  that  it  has 
entered  into  an  additional  Global 
Expedited  Package  Services  1  (GEPS  1) 
contract.^  GEPS  1  provides  volume- 
based  incentives  for  mailers  that  send 
large  volumes  of  Express  Mail 
International  (EMI)  and/or  Priority  Mail 
International  (PMI).  The  Postal  Service 
believes  the  instant  contract  is 
functionally  equivalent  to  previously 
submitted  GEPS  agreements,  and 
supported  by  the  Governors’  Decision 
filed  in  Docket  No.  CP2008-5.2  Id.  at  1- 

2.  It  further  notes  that  in  Order  No.  86, 
which  established  GEPS  1  as  a  product, 
the  Commission  held  that  additional 


’  Notice  of  United  States  Postal  Service  Filing  of 
Functionally  Equivalent  Global  Expedited  Package 
Services  1  Negotiated  Service  Agreement,  October 
3,  2008  (Notice). 

2  See  Docket  No.  CP2008-5,  Decision  of  the 
Governors  of  the  United  States  Postal  Service  on  the 
Establishment  of  Prices  and  Classifications  for 
Global  Expedited  Package  Services  Contracts 
(Governors’  Decision  No.  08-7),  May  6,  2008,  and 
Docket  No.  CP2008— 5,  United  States  Postal  Service 
Notice  of  Filing  Redacted  Copy  of  Governors’ 
Decision  No.  08-7,  ]uly  23,  2008. 


contracts  may  be  included  as  part  of  the 
GEPS  1  product  if  they  meet  the 
requirements  of  39  U.S.G.  3633  and  if 
they  are  functionally  equivalent  to  the 
initial  GEPS  1  contract  filed  in  Docket 
No.  CP2008-5.3  Id.  at  1. 

The  instant  contract.  The  Postal 
Service  filed  the  instant  contract 
pursuant  to  39  CFR  3015.5.  In  addition, 
the  Postal  Service  contends  that  the 
contract  is  in  accordance  with  Order  No. 
86.  It  submitted  the  contract  and 
supporting  material  under  seal,  and 
attached  a  redacted  (public)  copy  of  the 
certified  statement  required  by  39  CFR 
3015.5(c)(2)  to  the  Notice.  Id.  at  1-2. 

The  Notice  addresses  reasons  why  the 
instant  GEPS  1  contract  fits  within  the 
Mail  Classification  Schedule  language 
for  GEPS  1,  explains  expiration  terms, 
and  discusses  the  Postal  Service’s 
interest  in  confidential  treatment  for  the 
contract  and  related  material.^  Id.  at  2- 

3.  It  also  provides  the  Postal  Service’s 
rationale  for  concluding  that  the  instant 
contract  is  functionally  equivalent  to  the 
initial  contract  filed  in  Docket  No. 
CP2008-5  and  therefore  should  be 
included  within  the  GEPS  1  product.  Id. 
at  3-5. 

II.  Notice  of  Filing 

The  Commission  establishes  Docket 
No.  CP2009-1  for  consideration  of 
matters  related  to  the  contract  identified 
in  the  Postal  Service’s  Notice.  The 
public  portion  of  the  filing  can  be 
accessed  via  the  Commission’s  Web  site 
[http://www.prc.gov).  Interested  persons 
may  express  views  and  offer  comments 
on  whether  the  contract  is  consistent 
with  the  policies  of  39  U.S.C.  3632, 

3633,  or  3642.  Comments  are  due  no 
later  than  October  14,  2008. 

The  Commission  appoints  Paul  L. 
Harrington  to  serve  as  Public 
Representative  in  the  captioned  filings. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.  CP2009-1  for  consideration  of  the 
matters  raised  in  the  Postal  Service’s 
Notice. 

2.  The  Commission,  pursuant  to  39 
U.S.C.  505,  appoints  Paul  L.  Harrington 
to  serve  as  officer  of  the  Commission 
(Public  Representative)  to  represent  the 
interests  of  the  general  public. 

3.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than 
October  14,  2008. 


3  See  Docket  No.  CP2008-5,  Order  Concerning 
Global  Expedited  Package  Services  Contracts.  June 
27,  2008,  at  7  (Order  No.  86). 

*  Contract  expiration  is  tied  to  one  year  after  the 
Postal  Service  notifies  the  customer  that  all 
necessary  approvals  and  reviews  have  been 
obtained.  Id.  at  2. 


4.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Steven  W.  Williams, 

Secretary. 

[FR  Doc.  E8-24162  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7710-FW-P 


POSTAL  REGULATORY  COMMISSION 

Sunshine  Act  Meetings 

NAME  OF  AGENCY:  Postal  Regulatory 
Commission. 

TIME  AND  DATE:  October  16,  2008  at  10 
a.m. 

PLACE:  Commission  conference  room, 
901  New  York  Avenue,  NW.,  Suite  200, 
Washington,  DC  20268-0001. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Selection  of 
vice-chairman. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Stephen  L.  Sharfman,  general  counsel. 
Postal  Regulatory  Commission,  202- 
789-6820. 

Dated:  October  7,  2008. 

Steven  W.  Williams, 

Secretary. 

[FR  Doc.  E8-24233  Filed  10-8-08;  11:15  am] 
BILLING  CODE  7710-FW-P 


PRESIDIO  TRUST 

Notice  To  Extend  Comment  Period  and 
Notice  of  Rescheduled  Public  Meeting 

AGENCY:  The  Presidio  Trust. 

ACTION:  Notice  to  extend  comment 
period  and  notice  of  rescheduled  public 
meeting. 

SUMMARY:  By  Federal  Register  notice  of 
August  1,  20U8  (73  FR  45092),  the 
Presidio  Trust  (Trust)  extended  the 
Environmental  Protection  Agency- 
calculated  45-day  time  period  for  public 
review  of  the  Draft  Supplemental 
Environmental  Impact  Statement  (SEIS) 
to  September  19,  2008.  The  previous 
deadline  for  comments  was  July  31, 
2008.  By  Federal  Register  notice  of 
September  15,  2008  (73  FR  53295),  the 
Trust  (i)  further  extended  the  time 
period  for  public  review  of  the  SEIS  to 
October  20,  2008,  and  (ii)  announced  a 
public  meeting  of  the  Trust  Board  of 
Directors  scheduled  for  October  14, 
2008.  By  this  notice,  the  Trust  is  (i) 
further  extending  the  public  comment 
period  to  November  17,  2008,  and  (ii)  in 
accordance  with  §  103(c)(6)  of  the 
Presidio  Trust  Act,  16  U.S.C.  460bb 
note.  Title  I  of  Public  Law  104-333,  110 
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Stat.  4097,  as  amended,  and  in 
accordance  with  the  Trust’s  bylaws, 
informing  the  public  that  the  public 
meeting  of  the  Trust  Board  of  Directors 
is  now  rescheduled  for  November  13, 
2008. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  National 
Environmental  Policy  Act,  the  Trust  is 
requesting  public  comment  on  the 
Presidio  Trust  Management  Plan 
(PTMP)  Main  Post  Update  Draft  SEIS. 
The  Draft  SEIS  evaluates  alternatives  to 
the  planning  concept  for  the  120-acre 
Main  Post  district  at  the  Presidio  of  San 
Francisco  identified  in  the  2002  PTMP, 
the  Trust’s  comprehensive  land  use  plan 
and  policy  framework.  The  Draft  SEIS 
considers  planning  proposals  that  were 
not  anticipated  in  the  PTMP,  including 
a  contemporary  art  museum  and  a 
lodge,  and  identifies  Alternative  2  as  the 
proposed  action,  which  is  further 
described  in  the  Draft  Main  Post  Update 
of  the  PTMP.  By  extending  the  comment 
period,  the  Trust  anticipates  more  in- 
depth  comments  on  the  Draft  SEIS  that 
will  promote  a  better-informed  decision. 
The  Draft  PTMP  Main  Post  Update  and 
Draft  SEIS  can  be  reviewed  at  local 
libraries,  at  the  Trust  headquarters  at  34 
Graham  Street,  San  Francisco,  CA 
94129,  and  on  the  Trust  Web  site  at 
http://www.Presidio.gov  in  the  Major 
Projects  section.  Although  the  time  for 
comments  has  been  extended,  the  Trust 
requests  that  interested  parties  provide 
comments  as  soon  as  possible. 

The  purposes  of  the  public  meeting 
are  to  provide  an  Executive  Director’s 
report,  to  receive  public  comment  at  a 
second  public  meeting  of  the  Trust’s 
Board  of  Directors  on  the  Draft  PTMP 
Main  Post  Update  and  Draft  SEIS,  and 
to  receive  public  comment  on  other 
matters  in  accordance  with  the  Trust’s 
Public  Outreach  Policy.  The  meeting 
will  be  held  on  Thursday,  November  13, 
2008,  at  6:30  p.m.,  at  a  location  to  be 
announced  in  a  future  notice. 

Individuals  requiring  special 
accommodation  at  the  public  meeting, 
such  as  needing  a  sign  language 
interpreter,  should  contact  Mollie 
Matull  at  415.561.5300  prior  to 
November  7,  2008. 

DATES:  The  public  meeting  will  begin  at 
6:30  p.m.  on  Thursday,  November  13, 
2008.  Written  comments  must  be 
received  by  November  17*  2008. 
ADDRESSES:  The  location  of  the  public 
meeting  will  be  announced  in  a  future 
notice.  Written  comments  should  be 
submitted  to  Main  Post,  Attn: 
Compliance  Coordinator,  The  Presidio 
Trust,  34  Graham  Street,  P.O.  Box 
29052,  San  Francisco,  CA  94129-0052. 
Electronic  comments  can  be  sent  to 


Mainpost@Presidiotrust.gov.  Please  be 
aware  that  all  comments  and 
information  submitted  will  be  made 
available  to  the  public,  including, 
without  limitation,  any  postal  address, 
e-mail  address,  phone  number  or  other 
information  contained  in  each 
submission. 

FOR  FUTHER  INFORMATION  CONTACT:  John 
Pelka,  415.561.4183. 

Dated:  October  6,  2008. 

Karen  A.  Cook, 

General  Counsel. 

(FR  Doc.  E8-24134  Filed  10-9-08;  8:45  am] 
BILLING  CODE  431&-4R-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58716;  File  No.  SR-Amex- 
2008-60] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Margin 
Requirements  for  Fixed  Return 
Options 

October  2,  2008. 

On  July  21,  2008,  the  American  Stock 
Exchange  LLC  (“Amex”  or  “Exchange”] 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”],  pursuant 
to  Section  19(b](l)  of  the  Securities 
Exchange  Act  of  1934  (“Act”  or 
“Exchange  Act”],^  and  Rule  19b— 4^ 
thereunder,  a  proposed  rule  change  to 
amend  its  margin  requirements  for  fixed 
return  options.  The  proposal  was 
published  in  the  Federal  Register  on 
August  18,  2008.3  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

The  Exchange  proposed  to  amend 
Rule  462(d)  10  to  clarify  the  margin 
requirements  applicable  to  Fixed  Return 
Options  (“FROs”  or  “Fixed  Return 
Options”).'*  The  Exchange  stated  that 
the  purpose  of  this  proposal  is  to  add 
clarity  regarding  the  application  of  FRO 
margin  requirements  in  connection  with 
“spreads”  and  “straddle/combination” 
strategies.  In  addition,  the  proposal  also 
seeks  to  clarify  the  use  of  “cover”  and 
a  “cash  account”  in  connection  with 


>  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

3  Exchange  Act  Release  No.  58341  (August  11, 
2008),  73  FR  48258. 

*  The  Exchange  commenced  the  trading  of  FROs 
on  May  8,  2008.  In  August  2007,  the  Commission 
approved  the  Exchange  proposal  to  list  and  trade 
FROs  based  on  individual  stocks  and  exchange- 
traded  funds  (“ETFs”).  See  Exchange  Act  Release 
No.  56251  (August  14,  2007),  72  FR  46523  (August 
20,  2007). 


FROs.  The  Exchange  stated  that  it 
believes  that  the  proposed  revision 
reducing  the  customer  margin 
applicable  to  “spread”  and  “straddle/ 
combination”  positions  in  FROs  is 
appropriate  because  risk  exposure  is 
reduced  under  these  strategies. 

Amex  Rule  462(d)10  is  silent 
regarding  the  use  of  “spread”  and 
“straddle/combination”  positions.  With 
respect  to  a  “spread”  position  in  FROs, 
the  Amex  proposes  that  no  margin  be 
required  on  a  Finish  High^  FRO  (Finish 
Low  ®  FRO)  carried  short  in  a  customer’s 
account  that  is  offset  by  a  long  Finish 
High  FRO  (Finish  Low  FRO)  for  the 
same  underlying  security  or  instrument 
that  expires  at  the  same  time  and  has  an 
exercise  or  strike  price  that  is  less  than 
(greater  than)  the  exercise  or  strike  price 
of  the  short  Finish  High  (Finish  Low). 

As  set  forth  in  Rule  462(d)10(B),  the 
long  Finish  High  (Finish  Low)  must  be 
paid  for  in  full. 

In  connection  with  a  straddle/ 
combination,  when  a  Finish  High  FRO 
is  carried  short  in  a  customer’s  account 
and  there  is  also  carried  a  short  Finish 
Low  FRO  that  expires  at  the  same  time 
and  has  an  exercise  price  or  strike  price 
that  is  less  than  or  equal  to  the  exercise 
or  strike  price  of  the  short  Finish  High, 
the  initial  and  maintenance  margin 
required  would  be  the  exercise 
settlement  amount  applicable  to  one 
contract. 

With  respect  to  the  concept  of  “cover” 
the  E.xchange  proposed  a  clarification 
that  “cover”  is  applicable  only  to  “cash 
accounts.”  In  such  a  case,  a  FRO  carried 
short  in  a  customer’s  account  will  be 
deemed  a  covered  position,  and  eligible 
for  the  cash  account,  if  either  one  of  the 
following  is  held  in  the  account  at  the 
time  the  FRO  is  written  or  is  received 
into  the  account  promptly  thereafter: 

•  Cash  or  cash  equivalents  equal  to  100% 
of  the  exercise  settlement  amount; 

•  A  long  FRO  of  the  same  type  (Finish 
High  or  Finish  Low)  for  the  same  underlying 
security  or  instrument  that  is  paid  for  in  full 
and  expires  at  the  same  time,  and  has  an 
exercise  or  strike  price  that  is  less  than  the 
exercise  or  strike  price  of  the  short  in  the 
case  of  a  Finish  High  or  greater  than  the 
exercise  or  strike  price  of  the  short  in  the 
case  of  a  Finish  Low;  or 

•  An  escrow  agreement. 

The  escrow  agreement  must  certify 
that  the  bank  holds  for  the  account  of 
the  customer  as  security  for  the 


*  A  “Finish  High"  FRO  is  defined  in  Rule  900 
FRO(b)(2)  as  an  option  contract  which  returns  $100 
if  the  underlying  security  closes  above  the  strike 
price  at  expiration. 

®  A  “Finish  Low”  FRO  is  defined  in  Rule  900 
FRO(b)(3)  as  an  option  contract  which  returns  $100 
if  the  underlying  security  closes  below  the  strike 
price  at  expiration. 
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agreement  (A)  cash,  (B)  cash 
equivalents,  (C)  one  or  more  qualified 
equity  securities,  or  (D)  a  combination 
thereof  having  an  aggregate  market 
value  of  not  less  than  100%  of  the 
exercise  settlement  amount  and  that  the 
bank  will  promptly  pay  the  member 
organization  the  cash  settlement  amount 
in  the  event  the  account  is  assigned  an 
exercise  notice. 

After  careful  review  of  the  proposal, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^  In 
particular,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act,®  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  the  proposal  will  benefit 
the  marketplace  and  provide  market 
participants  with  greater  clarity  in 
connection  with  their  responsibilities  in 
the  trading  and  handling  of  FRO 
transactions. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (SR-Amex-2008- 
60),  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^” 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24116  Filed  10-9-08;  8:45  am) 
BILLING  CODE  8011-01-P 


’’  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

«15U.S.C.  78f(b)(5). 

9 15  U.S.C.  78s(bK2). 

10 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58735;  File  No.  SR-CBOE- 
2008-104] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Temporary 
Membership  Status  and  Interim 
Trading  Permit  Access  Fees 

October  6,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  30,  2008,  the  Chicago  Board 
Options  Exchange,  Incorporated 
(“CBOE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  adjust  (1)  the 
monthly  access  fee  for  persons  granted 
temporary  CBOE  membership  status 
(“Temporary  Members”)  pursuant  to 
Interpretation  and  Policy  .02  under 
CBOE  Rule  3.19  (“Rule  3.19.02”)  and  (2) 
the  monthly  access  fee  for  Interim 
Trading  Permit  (“ITP”)  holders  under 
CBOE  Rule  3.27.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  [http:/l 
www.cboe.org/LegaI/),  at  the  Exchange’s 
Office  of  the  Secretary,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


1 15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of, 
andStatutory  Basis  for,  the  Proposed 
Rule  Change 

1.  Purpose 

The  current  access  fee  for  Temporary 
Members  under  Rule  3.19.02  ®  and  the 
current  access  fee  for  ITP  holders  under 
Rule  3.27^  are  both  $10,800  per  month. 
Both  access  fees  are  currently  set  at  the 
indicative  lease  rate  (as  defined  below) 
for  September  2008.  The  Exchange 
proposes  to  adjust  both  access  fees 
effective  at  the  beginning  of  October 
2008  to  be  equal  to  the  indicative  lease 
rate  for  October  2008  (which  is 
$10,118).  Specifically,  the  Exchange 
proposes  to  revise  both  the  Temporary 
Member  access  fee  and  the  ITP  access 
fee  to  be  $10,118  per  month 
commencing  on  October  1,  2008. 

The  indicative  lease  rate  is  defined 
under  Rule  3.27(b)  as  the  highest 
clearing  firm  floating  monthly  rate  ®  of 
the  CBOE  Clearing  Members  that  assist 
in  facilitating  at  least  10%  of  the  CBOE 
transferable  membership  leases.®  The 
Exchange  determined  the  indicative 
lease  rate  for  October  2008  by  polling 
each  of  these  Clearing  Members  and 
obtaining  the  clearing  firm  floating 
monthly  rate  designated  by  each  of 
these  Clearing  Members  for  that  month. 

The  Exchange  used  the  same  process 
to  set  the  proposed  Temporary  Member 
and  ITP  access  fees  that  it  used  to  set 
the  current  Temporary  Member  and  ITP 
access  fees.  The  only  difference  is  that 
the  Exchange  used  clearing  firm  floating 
monthly  rate  information  for  the  month 
of  October  2008  to  set  the  proposed 
access  fees  (instead  of  clearing  firm 
floating  monthly  rate  information  for  the 
month  of  September  2008  as  was  used 
to  set  the  current  access  fees)  in  order 
to  take  intq,account  changes  in  clearing 
firm  floating  monthly  rates  for  the 
month  of  October  2008. 

The  Exchange  believes  that  the 
process  used  to  set  the  proposed 


9  See  Securities  Exchange  Act  Release  No.  56458 
(September  18,  2007),  72  FR  54309  (September  24, 
2007)  (SR-CBOE-2007-107)  for  a  description  of  the 
Temporary  Membership  status  under  Rule  3.19.02. 

See  Securities  Exchange  Act  Release  No.  58178 
(July  17,  2008),  73  FR  42634  (July  22,  2008)  (SR- 
CBOE-2008— 40)  for  a  description  of  the  Interim 
Trading  Permits  under  Rule  3.27. 

®Rule  3.27(b)  defines  the  clearing  firm  floating 
monthly  rate  as  the  floating  monthly  rate  that  a 
Clearing  Member  designates,  in  connection  with 
transferable  membership  leases  that  the  Clearing 
Member  assisted  in  facilitating,  for  leases  that 
utilize  that  monthly  rate. 

®  The  concepts  of  an  indicative  lease  rate  and  of 
a  clearing  firm  floating  month  rate  were  previously 
utilized  in  the  CBOE  rule  filings  that  set  and 
adjusted  the  Temporary  Member  access  fee.  Both 
concepts  were  also  recently  codified  in  Rule  3.27(b) 
in  relation  to  ITPs. 
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Temporary  Member  access  fee  and  the 
proposed  Temporary  Member  access  fee 
itself  are  appropriate  for  the  same 
reasons  set  forth  in  CBOE  rule  filing  SR- 
CBOE-2008-12  with  respect  to  the 
original  Temporary  Member  access  fee.^ 
Similarly,  the  Exchange  believes  that 
the  process  used  to  set  the  proposed  ITP 
access  fee  and  the  proposed  ITP  access 
fee  itself  are  appropriate  for  the  same 
reasons  set  forth  in  CBOE  rule  filing  SR- 
CBOE-2008-77  with  respect  to  the 
original  ITP  access  fee.® 

Each  of  the  proposed  access  fees  will 
remain  in  effect  until  such  time  either 
that  the  Exchange  submits  a  further  rule 
filing  pursuant  to  Section  19(b)(3)(A)(ii) 
of  the  Act®  to  modify  the  applicable 
access  fee  or  the  applicable  status  (i.e., 
the  Temporary  Membership  status  or 
the  ITP  status)  is  terminated. 
Accordingly,  the  Exchange  may,  and 
likely  will,  further  adjust  the  proposed 
access  fees  in  the  future  if  the  Exchange 
determines  that  it  would  be  appropriate 
to  do  so  taking  into  consideration  lease 
rates  for  transferable  CBOE 
memberships  prevailing  at  that  time. 

The  procedural  provisions  of  the 
CBOE  Fee  Schedule  related  to  the 
assessment  of  each  proposed  access  fee 
are  not  proposed  to  be  changed  and  will 
remain  the  same  as  the  current 
procedural  provisions  relating  to  the 
assessment  of  that  access  fee. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^®  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act,^^  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 


^  See  Securities  Exchange  Act  Release  No.  57293 
(February  8,  2008).  73  FR  8729  (February  14,  2008) 
(SR-CBOE-2008-12),  which  established  the 
original  Temporary  Member  access  fee,  for  detail 
regarding  the  rationale  in  support  of  the  original 
Temporary  Member  access  fee  and  the  process  used 
to  set  that  fee,  which  is  also  applicable  to  this 
proposed  change  to  the  Temporary  Member  access 
fee  as  well. 

®  See  Securities  Exchange  Act  Release  No.  58200 
(July  21.  2008),  73  FR  43805  (July  28,  2008)  (SR- 
CBOE-2008-77),  which  established  the  original  ITP 
acce.ss  fee,  for  detail  regarding  the  rationale  in 
support  of  the  original  FTP  access  fee  and  the 
process  used  to  set  that  fee,  which  is  also  applicable 
to  this  proposed  change  to  the  ITP  access  fee  as 
well. 

8  15U.S.C.  78s(b)(3)(A)(ii). 

’“15U.S.C.  78f(b). 

”  15  U.S.C.  78f(b)(4). 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (0(2)  of  Rule  19b— 4  ^3 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules /sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-2008-104  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2008-104.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


>2 15  U.S.C.  78s(b)(3)(A). 
13 17  CFR  240.19b-4(f)(2). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2008-104  and  should  be 
submitted  on  or  before  October  31, 

2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.  3^ 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-24120  Filed  10-9-08;  8:45  am) 
BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58738;  File  No.  SR-FINRA- 
2008-013] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  of 
Amendment  No.  1  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  as  Modified  by 
Amendment  No.  1  Relating  to 
Amending  NASD  Rule  2220  (Options 
Communications  With  the  Public) 

October  6,  2008. 

I.  Introduction 

On  April  7,  2008,  the  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FINRA”)  (f/k/a  National  Association 
of  Securities  Dealers,  Inc.  (“NASD”)) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  *  and  Rule 
19b-4  thereunder.2  Notice  of  the 


17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

3  17  CFR  240.19b-4. 
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proposal  was  published  for  comment  in 
the  Federal  Register  on  May  2,  2008.  ^ 
The  Commission  received  one  comment 
letter  in  response  to  the  proposed  rule 
change."*  On  September  16,  2008,  FINRA 
filed  Amendment  No.  1  to  the  proposed 
rule  change  (“Amendment  No.  1”).^ 

This  order  provides  notice  of  the 
proposed  rule  change,  as  modified  by 
Amendment  No.  1,  and  approves  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis. 

II.  Description 

Background 

FINRA  and  other  SROs  have  sought  to 
modernize  their  rules  concerning 
options  communications  with  the 
public.  One  of  the  goals  of  this  rule 
modernization  is  to  make  the  rules  on 
options  communications  consistent 
with  the  general  rules  on 
communications  with  the  public.  To 
this  end,  FINRA  proposes  to:  (1)  Use,  to 
the  extent  appropriate,  the  same 
terminology  and  definitions  as  in  its 
general  communications  rules;  (2)  make 
the  requirements  for  principal  review  of 
correspondence  concerning  options  the 
same  as  for  correspondence  generally; 
and  (3)  update  the  standards  on  the 
content  of  communications  that  precede 
the  delivery  of  the  options  disclosure 
document  (“ODD”).  A  discussion  of  the 
specific  changes  is  provided  below. 

NASD  Rule  2220(a)  Definitions 

The  proposed  rule  change  would 
amend  the  definitions  in  NASD  Rule 
2220(a]  to  adopt  (and  classify 
collectively  as  “options 
communications”)  definitions  of 
“advertisement,”  “sales  literature,” 
“independently  prepared  reprint,” 
“correspondence,”  “institutional  sales 
material,”  and  “public  appearance”  ®  . 
that  are  consistent  with  those  terms  as 
they  are  defined  in  FINRA’s  general 


^  See  Securities  Exchange  Act  Release  No.  57720 
(April  25,  2008),  73  FR  24332  (May  2,  2008)  (SR- 
FlNRA-2008-013)  (notice). 

*  See  letter  from  Melissa  MacGregor,  Vice 
President  and  Assistant  General  Counsel,  Securities 
Industry  and  Financial  Markets  Association 
(“SIFMA”),  dated  May  22,  2008. 

®  Amendment  No.  1  responds  to  the  issues  raised 
in  the  comment  letter  and  proposes  to  amend  the 
rule  text  to  reflect  certain  rule  changes  that  have 
already  taken  effect,  and  to  change  the  term 
“Registered  Options  and  Security  Futures 
Principal”  to  “Registered  Options  Principal,”  as 
discussed  in  further  detail  in  the  section  titled 
“Amended  Proposal”  below. 

®  Options  communications  that  qualify  as  public 
appearances  (e.g.,  seminars,  radio,  forums)  may  also 
qualify  as  other  forms  of  options  communications 
(e.g.,  advertisements,  sales  literature).  For  example, 
the  writing  of  a  print  media  article  would  generally 
qualify  as  both  an  advertisement  and  a  public 
appearance.  Seminar  scripts,  handouts,  slides,  or 
other  visual  presentations  would  also  generally  be 
deemed  to  be  sales  literature. 


advertising  rules — NASD  Rule  2210 
(Communications  with  the  Public)  and 
NASD  Rule  2211  (Institutional  Sales 
Material  and  Correspondence).^  With 
respect  to  the  definition  of  “sales 
literature,”  the  proposed  rule  change 
also  would  make  clear  that  worksheet 
templates,  which  are  commonly  used  in 
the  marketing  of  options,  are  included 
within  the  definition  of  sales  literature.® 
The  proposed  rule  change  also  would 
adopt  the  definition  of  “existing  retail  • 
customer”  set  forth  in  NASD  Rule 
2211.9 

In  addition,  the  proposed  rule  change 
would  eliminate  NASD  Rule  2220’s 
current  definition  of  “educational 
material,”  which  is  a  term  unique  to 
options  communications. 
Communications  that  would  previously 
have  been  considered  “educational 
material”  would  now  be  classified  as 
either  “advertisements”  or  “sales 
literature.”  This  approach  also  would 
allow  FINRA  members  to  continue  to 
create  educational  material  concerning 
options,  while  at  the  same  time 
providing  members  with  greater 
flexibility  in  designing  such  materials. 

.  The  proposed  rule  Mange  would  also 
adopt  the  definition  of  “options”  as 
defined  in  NASD  Rule  2860(a) 

(Options),  FINRA’s  general  rule 
governing  members’  conduct  when 
engaging  in  options  activity.  NASD  Rule 
2220  currently  does  not  have  a 
definition  for  the  term  “options.” 
Adopting  NASD  Rule  2860’s  definition 
of  that  term  would  not  only  clarify  the 
meaning  of  “options”  as  it  is  used  in 
NASD  Rule  2220,  it  would  also  promote 
consistency  between  the  two  rules. 

Additionally,  the  proposed  rule 
change  would  define  the  term 
“standardized  option”  for  purposes  of 
NASD  Rule  2220  to  mean  any  option 
contract  issued,  or  subject  to  issuance, 
by  The  Options  Clearing  Corporation 
(“OCC”),  that  has  standardized  terms  for 
the  strike  price,  expiration  date,  and 
amount  of  the  underlying  security,  and 
is  traded  on  a  national  securities 
exchange  registered  pursuant  to  Section 
6(a)  of  the  Act.  FINRA  proposed  this 
definition  to  help  members  understand 
the  meaning  of  this  term  as  it  is  used  in 
proposed  NASD  Rule  2220(d)(1),  which 
details  the  standards  applicable  to 
communications  regarding  standardized 


^  See  NASD  Rule  2210(a)(1),  (2),  (5)  &  (6)(A); 
NASD  Rule  2211(a)(1),  and  (2). 

*The  definition  of  “sales  literature”  in  NASD 
Rule  2210(a)(2)  includes  many  examples  but  does 
not  include  worksheets.  In  view  of  that  fact  that 
other  SROs’  definitions  of  “sales  literature”  include 
“worksheets,”  FINRA  has  expressly  included 
“worksheet  templates”  in  the  definition  of  sales 
literature  in  proposed  Rule  2220(a)(1)(B)  to  ensure 
consistency  and  avoid  any  ambiguity. 

«See  Rule  NASD  2211(a)(4). 


options  exempted  under  SEC  Rule  238 
under  the  Securities  Act  of  1933 
(“Securities  Act”)  that  are  used  prior  to 
delivery  of  the  ODD,  and  to 
communications  regarding  options  not 
exempted  under  SEC  Rule  238  that  are 
used  prior  to  delivery  of  a  prospectus 
that  meets  the  requirements  of  Section 
10(a)  of  the  Securities  Act. 

Finally,  the  proposed  rule  change 
would  define  “options  disclosure 
document”  as  having  the  same  meaning 
as  the  definition  of  the  term  “disclosure 
document”  defined  in  NASD  Rule 
2860.*°  FINRA  believes  that  having  a 
specific  definition  of  “options 
disclosure  document”  would  assist 
members  in  correctly  understanding  and 
applying  the  proposed  rule  changes. 

NASD  Rule  2220(b)  Approval  by 
Registered  Options  Principal^ ^  and 
Recordkeeping 

The  proposed  rule  change  would 
remove  the  outdated  term  “educational 
material”  in  the  requirement  in  NASD 
Rule  2220(b)  to  have  an  options 
principal  approve  prior  to  use  certain 
options  communications  and  would  add 
“independently  prepared  reprints”  to 
the  types  of  options  communications 
that  require  pre-use  approval  by  an 
options  principal.  The  proposed  rule 
change  would  also  exclude  “completed 
worksheets”  from  those  materials 
requiring  approval  of  an  options 
principal.  Because  the  definition  of 
“sales  literature”  includes  “worksheet 
templates”  this  exclusion  would  clarify 
that  only  the  templates,  and  not  each 
subsequent  worksheet  with  data,  is 
required  to  be  approved  by  an  options 
principal. 

In  addition,  the  proposed  rule  change 
would  include  new  requirements  for 
principal  review  of  correspondence  in 
NASD  Rule  2220(b)  that  are  consistent 
with  recently  amended  correspondence 
principal  approval  requirements  in 
NASD  Rule  2211. *2  As  noted 
previously,  because  Rule  NASD  2220 
currently  does  not  have  a  definition  of 
correspondence,  the  proposed  rule 
change  would  incorporate  NASD  Rule 
2211’s  definition  of  “correspondence,” 
which  classifies  correspondence  as  any 
written  letter  or  electronic  mail  message 
distributed  by  a  member  to  one  or  more 
of  its  existing  retail  customer  and  to 
fewer  than  25  prospective  retail 
customers  within  any  30  calendar-day 


’“See  NASD  Rule  2860(b)(2)(T). 

"  As  discussed  in  the  section  titled  “Amended 
Proposal”  below,  FINRA  is  proposing  to  change  the 
term  “Registered  Options  and  Security  Futures 
Principal”  to  “Registered  Options  Principal.” 

See  Securities  Exchange  Act  Release  No.  54217 
(July  26,  2006),  71  F.R.  43831  (August  2,  2006)  (SR- 
NASD-2006-011)  (approval  order). 
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period. ^3  Pursuant  to  the  proposed  rule 
change,  correspondence  would  not  need 
to  be  approved  by  a  Registered  Options 
Principal  prior  to  use,  unless  such 
correspondence  is  distributed  to  25  or 
more  existing  retail  customers  within 
any  30  calendar-day  period  and  makes 
any  financial  or  investment 
recommendation  or  otherwise  promotes 
a  product  or  service  of  the  member.  Also 
consistent  with  NASD  Rule  2210,  any 
written  letters,  emails,  or  instant 
messages  to  25  or  more  prospective 
retail  customers  within  any  30  calendar- 
day  period  would  be  deemed  sales 
literature,  which  would  have  to  be 
approved  prior  to  use  by  a  Registered 
Options  Principal. 34  Finally,  as  with 
NASD  Rule  2210,  the  proposed  rule 
change  would  make  clear  that  all 
correspondence  concerning  options  is 
subject  to  NASD  Rule  3010(d)’s 
supervision  and  review  requirements. 

The  proposed  rule  change  would  also 
include  new  requirements  for  principal 
review  of  institutional  sales  material  in 
NASD  Rule  2220(b)(3)  that  are 
consistent  with  the  principal  review 
requirements  for  general  institutional 
sales  material  in  NASD  Rule  2211.  As 
noted  previously,  because  NASD  Rule 
2220  does  not  have  a  definition  of 
institutional  sales  material,  the 
proposed  rule  change  would  incorporate 
NASD  Rule  221 1’s  definition  of 
“institutional  sales  material,”  which 
classifies  institutional  sales  material  as 
any  communication  that  is  distributed 
or  made  available  only  to  institutional 
customers. 35  Pursuant  to  the  proposed 
rule  change,  each  member  would  be 
required  to  establish  written  procedures 
that  are  appropriate  for  its  business  size, 
structure,  and  customers  for  the  review 
by  a  Registered  Options  Principal  of 
institutional  sales  material  used  by  the 
member  and  its  registered 
representatives  as  described  in  NASD 
Rule  2211(b)(1)(B). 36 


’3  Previously,  such  material  would  have  been 
examined  to  determine  whether  it  should  be 
considered  an  advertisement,  sales  literature,  or 
educational  material. 

See  NASD  Notice  to  Members  06-45  (August 
2006).  FINRA  anticipates  that  other  SROs  will 
adopt  similar  standards  to  FINRA. 

Previously,  such  material  would  have  been 
examined  to  determine  whether  it  should  be 
considered  an  advertisement,  sales  literature  or 
educational  material. 

'®NASD  Rule  2211(b)(1)(B)  requires  such 
procedures  to  be  in  writing  and  be  designed  to 
reasonably  supervise  each  registered  representative. 
Where  such  procedures  do  not  require  review  of  all 
institutional  sales  material  prior  to  use  or 
distribution,  they  must  include  provision  for  the 
education  and  training  of  associated  persons  as  to 
the  firm’s  procedures  governing  institutional  sales 
material,  documentation  of  such  education  and 
training,  and  surveillance  and  follow-up  to  ensure 
that  such  procedures  are  implemented  and  adhered 
to.  Evidence  that  these  supervisory  procedures  have 


The  proposed  rule  change  also  would 
require  that  a  member  retain  copies  of 
the  options  communications  in 
accordance  with  Rule  17a-4  under  the 
Act.  Additionally,  a  member  would  be 
required  to  retain  the  names  of  the 
persons  who  prepared  the 
communications  and  the  source  of  any 
recommendations  contained  in  the 
communications  and  keep  them  in  the 
form  and  for  the  time  period  required 
for  options  communications  required  in 
Rule  17a— 4  under  the  Act. 

NASD  Rule  2220(c)  FINRA  Approval 
Requirements  and  Review  Procedures 
Currently,  NASD  Rule  2220(c)(1) 
requires  members  to  submit  all  options 
advertisements  and  educational  material 
to  FINRA’s  Advertising  Regulation 
Department  (the  “Department”)  for 
approval  at  least  ten  days  prior  to  use 
(or  such  shorter  period  as  FINRA  may 
allow)  but  does  not  require  members  to 
submit  sales  literature.  The  effect  has 
been  that  widely  disseminated 
communications  (i.e.,  advertisements 
and  educational  material)  used  prior  to 
delivery  of  the  ODD  are  filed  for 
approval  while  more  targeted 
communications  (i.e.,  sales  literature,  as 
previously  defined)  that  must  be 
preceded  or  accompanied  by  the  ODD 
are  exempted  from  filing.  FINRA 
intends  to  follow  a  similar  approach  in 
the  proposed  rule  change. 
Communications  concerning 
standardized  options  that  are  likely  to 
be  widely  disseminated  such  as 
advertisements,  sales  literature  (as 
newly  defined),  and  independently 
prepared  reprints  would  be  subject  to  * 
filing  under  the  proposed  rule  change. 

In  contrast,  more  targeted 
communication;? — generally 
correspondence — that  will  be  used  once 
the  applicable  ODD  or  prospectus  has 
been  delivered  would  continue  to  be 
exempt  from  the  filing  requirements.  In 
addition,  as  discussed  below, 
communications  used  prior  to  the 
delivery  of  the  ODD  or  prospectus 
would  be  subject  to  the  more  stringent 
content  standards  in  subparagraph 
(d)(1).  The  proposed  rule  change  would 
also  modify  existing  rule  text  to  clarify 
that  the  filing  must  occur  at  least  ten 
calendar  days  prior  to  use  (or  such 
shorter  period  as  the  Department  may 
allow  in  particular  instances). 

The  proposed  rule  change  would 
delete  NASD  Rule  2220(c)(5),  which 
prohibits  the  distribution  of  any  written 
material,  except  as  described  in 
subparagraphs  (d)(2)(B)  and  (C), 


been  implemented  and  carried  out  must  be 
maintained  and  made  available  to  FINRA  upon 
request. 
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respecting  options  to  any  person  who 
had  not  previously  or 
contemporaneously  received  one  or 
more  current  options  disclosure 
documents.  This  requirement  would  be 
subsumed  into  proposed  NASD  Rule 
2220(d)(1)  which  would  establish  the 
standards  for  communications  that  may 
be  used  prior  to  delivery  of  the  options 
disclosure  document  or  prospectus. 

NASD  Rule  2220(d)  Standards 
Applicable  to  Communications 

The  proposed  rule  change  would 
make  several  amendments  to  the 
standards  applicable  to  options 
communications  contained  in  NASD 
Rule  2220(d).  First,  new  NASD  Rule 
2220(d)(1)  would  clarify  and  update  the 
standards  limiting  the  content  of 
communications  regarding  standardized 
options,  as  that  term  is  defined  and 
discussed  earlier  in  the  proposed  rule 
change.  Specifically,  proposed  new 
NASD  Rule  2220(d)(1)(A)  would 
provide  that  communications  regarding 
standardized  options  exempted  under 
SEC  Rule  238  under  the  Securities  Act 
that  are  used  prior  to  delivery  of  the 
ODD  must  be  limited  to  general 
descriptions  of  the  options  being 
discussed.  This  could  include  a  brief 
description  of  options,  including  a 
statement  that  identifies  registered 
clearing  agencies  for  options  and  a  brief 
description  of  the  general  attributes  and 
method  of  operation  of  the  exchanges  on 
which  such  options  are  traded, 
including  a  discussion  of  how  an  option 
is  priced.  In  addition,  such  options 
communications  would  be  required  to 
include  contact  information  for 
obtaining  a  copy  of  the  ODD,  but  could 
not  contain  recommendations  or  past  or 
projected  performance  figures, 
including  annualized  rates  of  return,  or 
names  of  specific  securities.  These 
options  communications  could  also 
include  any  statement  required  by  any 
state  law  and  administrative  authority 
as  well  as  any  advertising  designs  and 
devices,  provided  such  material  is  not 
misleading. 

Second,  proposed  new  NASD  Rule 
2220(d)(1)(B)  would  provide  that 
options  communications  regarding 
options  not  exempted  under  SEC  Rule 
238  that  are  used  prior  to  delivery  of  a 
prospectus  that  meets  the  requirements 
of  the  Securities  Act  Section  10(a)  must 
conform  to  SEC  Rule  134  or  134a  under 
the  Securities  Act,  as  applicable. 

Third,  the  proposed  rule  change 
would  broaden  NASD  Rule  2220(d)(2), 
which  prohibits  hedge  clauses  or 
disclaimers  that  are  not  legible,  attempt 
to  disclaim  responsibility,  or  are 
otherwise  inconsistent,  by  deleting 
references  to  disclaimers  and  the 
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outdated  term  “hedge  clauses”  and  ' 
instead  generally  prohibiting  the  use  of 
illegible,  misleading,  or  inconsistent 
cautionary  statements  or  caveats. 

Fourth,  the  proposed  rule  change 
would  require  all  options 
communications,  with  the  exception  of 
institutional  sales  material,  to  include  a 
statement  that  supporting 
documentation  for  any  claims 
(including  any  claims  made  on  behalf  of 
options  programs  or  the  options 
expertise  of  sales  persons),  comparison, 
recommendations,  statistics,  or  other 
technical  data,  will  be  supplied  upon 
request.  Currently,  NASD  Rule 
2220(d)(2)(D)  only  requires  sales 
literature  to  include  this  statement. 

Fifth,  the  proposed  rule  change  would 
except  institutional  sales  materials  from 
being  required  to  include  the  existing 
required  disclosure  that  options  are  not 
suitable  for  all  investors.  This 
disclaimer  appears  unnecessary  in 
institutional  sales  material  because,  for 
purposes  of  this  provision,  institutions 
are  viewed  to  be  sufficiently 
sophisticated  to  be  aware  that  options 
are  not  suitable  for  all  investors. 

Sixth,  proposed  changes  to  NASD 
Rules  2220(d)(3)  and  (d)(4)  would 
permit  projected  and  historical 
performance  figures  in  any  options 
communications.  Currently,  only 
communications  defined  as  sales 
literature  may  contain  this 
information.^^  The  proposed  rule 
change  also  would  require  all  such 
communications  regarding  standardized 
options  to  be  preceded  or  accompanied 
by  the  ODD.  In  addition,  all  relevant 
costs  would  be  required  to  be  disclosed 
and  reflected  in  the  projections. 

Seventh,  the  proposed  rule  change 
would  amend  Rule  NASD  2220(d)(6)  to 
provide  that  any  violation  by  a  member 
or  associated  person  of  any  rule  or 
requirement  of  the  SEC  or  any  rule  of 
the  Securities  Investor  Protection 
Corporation  applicable  to  member 
communications  regarding  options  will 
be  deemed  a  violation  of  NASD  Rule 
2220.  This  approach  is  consistent  with 
NASD  Rule  2210.^8 

Genera]  Technical  Amendments  to 
NASD  Rule  2220 

The  proposed  rule  change  also  would 
delete  and  update  outdated  rule 
language  identified  by  the  Options  Self 
Regulatory  Council  and  the 
subcommittee  assigned  to  update  the 
SROs’  options  communications  rules.  In 
particular,  the  proposed  rule  change 
would  replace  references  throughout 


17  See  Rule  NASD  2220(d)(2)(D)(ii). 
’®See  Rule  2210(e). 


NASD  Rule  2220  to  “material”  with  the 
term  “communications.” 

FINRA  believes  that  the  proposed  rule 
change  will  better  address  the  needs  for 
regulating  current  options 
communications  practices  and  promote 
consistency  across  SROs.  After  these 
proposed  changes  are  filed  with  the 
SEC,  FINRA  and  other  SROs  will  begin 
work  on  updating  the  Guidelines  for 
Options  Communications.^® 

Amendment  No.  1 

In  addition,  FINRA  is  proposing 
several  technical  changes  to  reflect 
recently  approved  changes  in  the 
current  rule  text  and  to  change  the  term 
“Registered  Options  and  Security 
Futures  Principal”  to  “Registered 
Options  Principal.”  The  term  Registered 
Options  Principal  (“ROP”)  was  recently 
changed  to  Registered  Options  and 
Security  Futures  Principal  (“ROSFP”).2o 
However,  FINRA  believes  that  the 
change  to  ROSFP  has  generated 
confusion  among  the  members  and 
believes  that  reverting  to  ROP  will 
alleviate  these  issues.  In  addition, 
FINRA  believes  that  using  the  term  ROP 
would  promote  consistency  with  the 
rules  of  options  exchanges,  all  of  which 
use  the  term  ROP.^^ 

III.  Comment  Letter 

The  Commission  received  one 
comment  letter  from  SIFMA  in  response 
to  the  proposed  rule  change. ^2  FINRA 
responded  to  this  comment  letter  in 
Amendment  No.  1. 

In  general,  SIFMA  supported  the 
proposed  rule  change  noting,  among 
other  things,  that  it  was  better  aligned 
with  the  other  FINRA  communications 
rules.23  Most  of  SIFMA’s  substantive 
comments  addressed  the  requirements 
in  NASD  Rule  2860  (Options)  to  deliver 
the  Options  Disclosure  Document 
(“ODD”)  and  recent  supplements 
thereto.24  FINRA  stated  that  these 
comments,  which  include  a  request  to 
consider  a  “notice-equals-delivery” 
standard  for  ODD  supplements,  are 
outside  the  scope  of  the  proposed  rule 


’“The  Guidelines  for  Options  Communications  is 
an  industry-wide  publication  prepared  by  FINRA 
and  the  options  exchanges.  The  Guidelines  explain 
the  SROs’  options  communications  rules  and 
interpretations,  address  frequently  asked  questions 
and  common  problems,  and  provide  a  framework 
for  informative  and  effective  communications  with 
the  public. 

7“  See  Securities  Exchange  Act  Release  No.  57775 
(May  5,  2008),  73  FR  26453  (May  9,  2008)  (SR- 
FlNRA-2007-035). 

7’  See  Securities  Exchange  Act  Release  No.  58333 
(August  8,  2008);  73  FR  47991  (August  15.  2008) 
(SR-FINRA-2008-032)  (proposing  the  same  term 
change  for  related  options  rules). 

72  See  supra,  note  4. 

77  See  SIFMA  letter. 

Id. 


change,  which  is  limited  to  NASD  Rule 
2220,  and  therefore,  are  not  addressed 
in  this  filing. 

With  respect  to  the  proposed  rule 
change,  SIFMA  opposed  limitations  on 
the  types  of  options  communications 
that  can  be  made  prior  to  delivery  of  the 
ODD  because  all  customers  must  receive 
the  ODD  at  or  prior  to  the  time  an 
options  account  is  opened. SIFMA 
stated  that  the  requirement  to  distribute 
the  ODD  prior  to  certain  types  of 
options  communications  is  unnecessary 
and  duplicative,  and  limits  firms  to 
sending  prospective  customers 
generalized  materials  that  do  not 
provide  the  necessary  information  for 
analyzing  potential  options 

investments. 26  ' 

FINRA  stated  in  its  response,  that  this 
issue  was  considered  by  FINRA  and 
other  SROs  governing  options  prior  to 
filing  the  proposed  rule  change.  FINRA  . 
indicated  that  the  subsequent  delivery 
of  the  ODD  would  not  aid  an  investor 
in  understanding  or  evaluating  options 
communications,  and  therefore  decided 
to  maintain  the  existing  limitations  on 
the  types  of  options  communications 
that  may  precede  delivery  of  the  ODD. 
FINRA  noted  that  delivery  of  the  ODD 
can  be  effected  by  a  hyperlink  to  the 
ODD,  so  the  requirement  that  the  ODD 
either  precede  or  accompany  these 
options  communications  poses  virtually 
no  burden  with  respect  to  electronic 
communications  that  would  be 
considered  sales  literature  or 

advertisements.22 

SIFMA  also  opposed  the  requirement 
to  deliver  the  full  text  of  the  ODD  to 
prospective  customers  during  a  seminar 


75  W. 

75  W. 

77  The  SEC’s  1995  and  1996  releases  on  the  use 
of  electronic  media  for  delivery  of  information 
provide  that  a  hyperlink  contained  in  sales 
literature  is  sufficient  for  electronic  delivery  of  a 
prospectus  (or  other  required  information)  as  it  is 
analogous  to  an  investor’s  selecting  an  envelope 
containing  a  paper  prospectus  and  sales  literature 
from  a  display  at  an  office  of  a  broker-dealer.  See 
Securities  Act  Release  No.  7233  (October  6.  1995); 

60  FR  53458  (October  13, 1995);  see  also  Securities 
Act  Release  No.  7288  (May  9,  1996);  61  FR  24644, 
n.l6  (May  15,  1996)  (recognizing  that  the  ability  to 
jump  via  hyperlink  from  the  sales  literature  to  view 
and  download  the  prospectus  would  be  sufficient 
to  comply  with  Securities  Act  Section  5(b)  requiring 
sales  literature  to  be  preceded  or  accompanied  by 
a  final  prospectus). 

Delivery  of  the  ODD  for  purposes  of  NASD  Rule 
2860(b)(ll)  also  can  be  satisfied  by  a  hyperlink  to 
the  ODD,  subject  to  the  limitations  set  forth  in  the 
SEC’s  1995  and  1996  releases.  See  Notice  to 
Members  98-03  (January  1998)  (members  may 
electronically  transmit  documents  that  they  are 
required  or  permitted  to  furnish  to  customers  under 
NASD  Rules,  including  the  delivery  of  the  ODD 
required  by  NASD  Rule  2860(b)(ll));  see  also 
Securities  Exchange  Act  Release  No.  39356 
(November  25, 1997);  62  FR  64421  (December  5, 
1997)  (order  approving  Notice  to  Members  98-03). 
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or  a  similar  in-person  meeting.^s  SIFMA 
suggested  that  instead  of  providing  the 
full  ODD,  firms  should  provide 
information  on  how  to  access  the 
ODD. 29  FINRA  responded  by  stating  that 
the  requirement  to  deliver  the  ODD  to 
prospective  customers  during  a  seminar 
or  in-person  meeting  should  be 
maintained  as  it  also  poses  virtually  no 
burden  and  makes  the  disclosures  to  a 
prospective  customer  as  accessible  as 
other  forms  of  options  communications. 

rv.  Discussion  and  Findings 

After  careful  review  of  the  proposed 
rule  change,  the  comment  letter  and 
FINRA’s  response  to  the  comment  letter, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  securities 
association. 20  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,2i  which  requires,  among  other 
things,  that  FINRA  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  the  proposed  rule  change 
would  provide  the  investing  public  with 
options  communications  rules  that  are 
designed  to  provide  appropriate 
safeguards  and  greater  clarity  by 
promoting  harmonization  between 
FINRA’s  and  other  SROs’  options 
communications  rules. 

The  Commission  also  finds  good 
cause  to  approve  the  proposed  rule 
change,  as  modified  by  Amendment  No. 
1,  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  of  the 
amendment  in  the  Federal  Register.  The 
proposed  rule  change  was  published  in 
the  Federal  Register  on  May  2,  2008.^2 
FINRA  submitted  Amendment  No.  1  in 
response  to  comments  received  on  the 
proposed  rule  change  and  to  reflect 
recently  approved  changes  to  the  rule 
text.  Amendment  No.  1  does  not 
materially  modify  the  scope  of  the 
proposed  rule  change  as  published  in 
the  Federal  Register.  The  Commission 
believes  that  approving  Amendment  No. 
1  will  simplify  firms’  compliance,  and 
is  consistent  with  the  public  interest 
and  the  investor  protection  goals  of  the 

See  SIFMA  letter. 

Id. 

In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition  and  capital  formation.  See 
15  U.S.C.  78c(f). 

«15  U.S.C.  78o-3(b)(6). 

See  supra  note  3. 


Act.  Finally,  the  Commission  finds  that 
it  is  in  the  public  interest  to  approve  the 
proposed  rule  change  as  soon  as 
possible  to  expedite  its  implementation. 

Accordingly,  the  Commission  believes 
good  cause  exists,  consistent  with 
Section  19(b)(2)  of  the  Act  22  to  approve 
the  proposed  rule  change,  as  modified 
by  Amendment  No.  1,  on  an  accelerated 
basis. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-FINRA-2 008-0 13  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-FINRA-2008-013.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the-Commission’s  Public  Reference 
Room, 100  F  Street,  NE.,  Washington,  DC 
20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  FINRA.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 

33  15  U.S.C.  78s(b)(2). 


should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-FINRA-2008-013  and 
should  be  submitted  on  or  before 
October  31,  2008. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,24  that  the 
proposed  rule  change  (SR-FINRA- 
2008-013),  as  modified  by  Amendment 
No.  1,  be,  and  hereby  is,  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 25 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24121  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58733;  File  No.  SR-Phlx- 
2008-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
NASDAQ  OMX  PHLX,  Inc.  Relating  to 
Clarification  Regarding  Capitalization- 
Weighting  of  Indexes 

October  3,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)2  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on 
September  29,  2008,  the  NASDAQ  OMX 
PHLX,  Inc.  (“Phlx”  or  “Exchange”), 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  Phlx 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act2  and  Rule  19b- 
4(f)(6)  thereunder,^  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Section 
19(b)(1)  of  the  Acts  and  Rule  19b— 4 

3“  15  U.S.C.  78s{b)(2). 

35 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

3  17CFR240.19b-4. 

3 15  U.S.C.  78s(bK3)(A). 

*  17  CFR  240.19b-4(f)(6). 

5 15  U.S.C.  78s(b)(l). 
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thereunder,®  proposes  to  clarify  the 
methodology  used  in  calculating 
capitalization-weighted  and  modified 
capitalization-weighted  indexes 
underlying  options  listed  pursuant  to 
Exchange  Rule  1009A(b). 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http://www.phlx.com/regulatory/ 
regjrulefilings.aspx,  the  principal  office 
of  the  Exchange,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  lists  a 
number  of  narrow-based  stock  index 
options  pursuant  to  the  listing  standards 
established  in  section  (b)  of  Phlx  Rule 
1009A,  Designation  of  the  Index  (the 
“Generic  Listing  Rule”).  The  Generic 
Listing  Rule  includes  capitalization¬ 
weighting  (including  modified 
capitalization-weighting)  as  a 
permissible  component  weighting 
methodology  for  indexes  underlying 
options  listed  pursuant  to  the  Generic 
Listing  Rule.  The  Exchange  would  like 
to  clarify  that  component  last  sale  prices 
used  to  calculate  index  values  under 
capitalization-weighting  methodology 
can  be  either  primary  exchange  regular¬ 
way  last  sale  prices  or  the  regular-way 
last  sale  prices  reported  on  the 
consolidated  tape.  A  primary  exchange 
last  sale  price  is  generally  the  last  sale 
price  on  a  trade  executed  through  the 
facilities  of  the  exchange  where  the 
component  maintains  its  listing.  A 
consolidated  tape  last  sale  price  is  the 
last  sale  price  reported  under  the 
appropriate  national  market  system 
reporting  plan,  regardless  of  where  the 
trade  was  executed.^ 


6  17  CFR  240.19b-4. 

^  Language  that  was  included  in  the  “Purpose” 
section  of  the  filing  to  add  modified  capitalization¬ 
weighting  as  a  permissible  weighting  methodology 


2.  Statutory  Basis .  I  i 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act®  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act® 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  firee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  by 
clarifying  that  investors  may  have 
access  to  options  listed  pursuant  to  the 
Generic  Listing  Rule  that  underlie 
indexes  other  than  those  based 
exclusively  on  primary  exchange  last 
sale  prices. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change;  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder.’^  In  addition.  Rule 
19b^(f)(6)(iii)  requires  a  self- 
regulatory  organization  to  provide  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least 
five-business  days  prior  to  the  date  of 
filing  of  the  proposed  rule  change.  The 


for  indexes  underlying  options  listed  pursuant  to 
the  Generic  Listing  Rule  could  be  interpreted  to 
permit  only  primary  exchange  last  sale  prices  to  be 
used.  See  Securities  Exchange  Act  Release  No. 
46211  (July  16,  2002),  67  FR  47874  (July  22,  2002) 
(SR-Phlx-2002-42).  This,  of  course,  is  not  always 
the  best  approach  in  calculating  indexes,  since  in 
some  cases  the  consolidated  tape  may  be  a  better 
source  for  current  prices. 

8  15  U.S.C.  78f(b). 

9  15U.S.C.  78f(b)(5). 

18  15  U.S.C.  78s(b)(3)(A). 

”  17  CFR  240.19b-4(f)(6). 

12  17  CFR  240.19b--l(f)(6){iii). 


Exchange  has  satisfied  the  five-business- 
day  pre-filing  requirement. 

■  At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2008-67  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2008-67.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
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you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-Phlx-2008-67  and  should 
be  submitted  on  or  before  October  31, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. ^3 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24119  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58731;  File  No.  SR-NSX- 
2008-17] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Amend 
Exchange  Rule  16  and  NSX  Fee 
Schedule  Concerning  Liquidity — 
Adding  Rebates  and  Market  Data 
Credits  for  Order  Delivery 
Transactions 

October  3,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)i  and  Rule  19b-4  thereunder, 2 
notice  is  hereby  given  that  on 
September  22,  2008,  National  Stock 
Exchange,  Inc.  (“NSX”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change,  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

National  Stock  Exchange,  Inc.  (“NSX” 
or  “Exchange”)  is  proposing  to  amend 
Exchange  Rule  16  and  the  NSX  Fee  and 
Rebate  Schedule  (the  “Fee  Schedule”) 
in  order  to  (i)  reduce  the  rebate  for 
adding  liquidity  in  Order  Delivery  mode 
of  order  interaction  for  those  securities 
trading  at  one  dollar  or  more  and  (ii) 
eliminate  the  trade  and  quote  market 
data  revenue  credit  in  Order  Delivery 
mode  for  all  Tape  A  securities. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http://www.nsx.coin,  at  the  principal 
office  of  the  Exchange,  and  at  the 
Commission’s  Public  Reference  Room. 


”17  CFR  200.30-3(a)(12]. 
’  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

With  this  rule  change,  the  Exchange  is 
proposing  to  reduce  the  liquidity  adding 
rebates  and  market  data  revenue  credits 
in  Order  Delivery  mode  of  order 
interaction  (“Order  Delivery  Mode”).^ 

In  particular,  this  rule  change  proposes 
to  reduce  the  rebate  for  adding  liquidity 
in  securities  trading  at  or  above  one 
dollar  in  Order  Delivery  Mode  to  a  flat 
rebate  of  $0.0023  per  share  executed  for 
Tape  A,  and  to  $0.0025  per  share 
executed  for  Tapes  B  and  C.  In  addition, 
the  Exchange  is  proposing  to  eliminate 
the  trade  and  quote  market  data  revenue 
credit  for  all  Tape  A  securities  executed 
in  Order  Delivery  Mode. 

Reduction  of  Rebate  for  Adding 
Liquidity  in  Order  Delivery  Mode 

With  respect  to  securities  traded  at 
one  dollar  or  more  in  Order  Delivery 
Mode,  the  instant  filing  proposes 
simplifying  the  Fee  Schedule  by 
reducing  the  per  share  executed  rebate 
to  a  flat  rate  of  $0.0023  for  Tape  A 
securities  and  to  $0.0025  for  Tapes  B 
and  C  securities.  Currently,  the  per 
share  rebate  for  adding  liquidity  across 
aill  tapes  in  Order  Delivery  Mode  for 
securities  executed  at  one  dollar  or  more 
is  $0.0027  if  “Executed  ADV”  is  equal 
to  or  greater  than  60  million,  and 
$0.0026  if  “Executed  ADV”  is  less  than 
60  million.  As  set  forth  in  explanatory 
endnote  number  6  to  the  Fee  Schedule 
(which  endnote  is  proposed  to  be 
deleted  as  no  longer  necessary), 
“Executed  ADV”  means,  with  respect  to 
an  ETP  Holder,  “the  number  of  shares 
such  ETP  Holder  has  executed  on 
average  per  trading  day  (excluding 
partial  trading  days  and  securities  under 


3  This  rule  change  proposes  no  changes  to  the  fees 
and  rebates  applicable  to  securities  executed  in  the 
Automatic  Execution  (“Auto  Ex”)  mode  of  order 
interaction  under  NSX  Rule  16.2(b)(1). 


one  dollar)  across  all  tapes  on  NSX  for 
the  calendar  month  in  which  the 
executions  occurred.”  The  instant  filing 
proposes  to  simplify  the  Fee  Schedule 
by  eliminating  the  tiered  rebate 
structure  in  Order  Delivery  Mode  based 
on  “Executed  ADV”  and  replacing  it 
with  a  flat  fee  based  solely  on  whether 
the  security  is  Tape  A,  B  or  C.  The 
instant  filing  will  affect  the  calculation 
of  the  “Executed  ADV”  for  the  month  of 
September,  2008.  Accordingly,  the 
“Executed  ADV”  will  be  calculated 
based  on  the  average  per  trading  day 
(excluding  partial  trading  days  and 
securities  under  one  dollar)  across  all 
tapes  on  NSX  for  the  period  beginning 
September  1,  2008  and  ending 
September  22,  2008,  the  period  when 
the  old  Fee  Schedule  (prior  to  the 
instant  modification)  was  in  effect. 

Notice  will  be  provided  to  ETP  Holders 
respecting  the  calculation  of  the 
Executed  ADV. 

The  instant  rule  filing  proposes  no 
changes  to  the  liquidity  adding  rebates 
applicable  to  securities  trading  at  less 
than  one  dollar  in  Order  Delivery 
Mode."* 

Elimination  of  Market  Data  Revenue 
Credit  for  Tape  A  Securities  in  Order 
Delivery  Mode 

With  respect  to  Tape  A  securities  in 
Order  Delivery  Mode,  the  instant  filing 
proposes  to  eliminate  the  market  data 
revenue  credit  in  both  trades  and 
quotes.  Currently  in  Order  Delivery 
Mode,  ETP  Holders  receive  a  credit  of 
50%  of  both  trade  and  quote  market 
data  revenues  across  all  tapes.  This 
credit  is  proposed  to  be  eliminated  for 
all  Tape  A  securities  in  Order  Delivery 
Mode,  regardless  of  price. 

No  Changes  to  Auto  Ex 

For  purposes  of  clarity,  the  proposed 
rule  change  proposes  no  modifications 
to  the  fees  and  rebates  relating  to  any 
trades  in  Auto  Ex. 

Rationale 

The  Exchange  has  determined  that 
these  changes  are  necessary  to  increase 
the  revenue  of  the  Exchange  and  to 
adequately  fund  its  regulatory  and 
general  business  functions.  The 
proposed  modification  is  reasonable  and 
equitably  allocated  to  those  ETP  Holders 
that  opt  to  provide  liquidity  in  Order 
Delivery  Mode,  and  is  not 
discriminatory  because  ETP  Holders  are 
free  to  elect  whether  to  send  orders  in 


Securities  which  trade  under  one  dollar  in 
Order  Delivery  Mode  and  which  add  liquidity 
currently  receive  a  rebate  of  0.10%  of  the  trade 
value,  where  “trade  value”  means  a  dollar  amount 
equal  to  the  price  per  share  multiplied  by  the 
number  of  shares  executed. 
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all  tapes  through  the  Order  Delivery 
Mode,  through  Auto  Ex,  and  as  liquidity 
providing  trades  and  quotes.  Based 
upon  the  information  above,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  the 
protection  of  investors  and  the  public 
interest. 

Operative  Date  and  Notice 

The  Exchange  intends  to  make  the 
proposed  credit  and  rebate  structure 
effective  on  filing  of  this  proposed  rule 
for  trading  on  September  23,  2008. 
Pursuant  to  Exchange  Rule  16.1(c),  the 
Exchange  will  “provide  ETP  Holders 
with  notice  of  all  relevant  dues,  fees, 
assessments  and  charges  of  the 
Exchange”  through  the  issuance  of  a 
Regulatory  Circular  of  the  changes  to  the 
Fee  Schedule  and  will  provide  a  copy 
of  the  rule  filing  on  the  Exchange’s  Web 
site  [http://www.nsx.com). 

Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,5  in  general,  and  Section  6(b)(4)  of 
the  Act,®  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  the  facilities  of  the 
Exchange.  Moreover,  the  proposed  fee 
and  rebate  structure  is  not 
discriminatory  in  that  all  ETP  Holders 
are  eligible  to  submit  (or  not  submit) 
liquidity  adding  trades  and  quotes  in 
Order  Delivery  Mode  in  all  tapes  and 
may  do  so  at  their  discretion. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Begulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  taken 
effect  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4® 
thereunder,  because,  as  provided  in 


5  15U.S.C.  78f(b). 

6 15  U.S.C.  78f(b)(4). 
M5U.S.C.  78s(b)(3)(A)(ii). 
»17  CFR  240.19b-4  [sic]. 


(f)(2),  it  “changes  a  due,  fee  or  other 
charge  imposed  by  the  Exchange 
applicable  only  to  a  member”  (known 
on  the  Exchange  as  an  ETP  Holder).  At 
any  time  within  sixty  (60)  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NSX-2008-17  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NSX-2008-17.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 


information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NSX-2008-17  and  should 
be  submitted  on  or  before  October  31, 
2008. 

For  thaCommission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 9 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24118  Filed  10-9-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58741;  File  No.  SR-NYSE- 
2008-97] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange  LLC  To 
Adopt  an  Initial  Listing  Standard 
Applicabie  Only  to  Companies 
Transferring  From  NYSE  Area 

October  6,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
1,  2008,  New  York  Stock  Exchange  LLC 
(the  “NYSE”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  changes 
as  described  in  Items  I,  II  and  III  below, 
which  items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  102. OlC  of  the  Exchange’s 
Listed  Company  Manual  (the  “Manual”) 
to  adopt  an  initial  listing  standard  that 
will  be  applicable  only  to  companies 
that  are  listed  on  NYSE  Area,  Inc. 
(“NYSE  Area”)  as  of  October  1,  2008 
and  that  transfer  to  the  Exchange  on  or 
before  March  31,  2009.  The  Exchange 
also  proposes  to  apply  the  continued 
listing  standard  applicable  under 
Section  802. OlB  to  companies  listed 
under  the  Earnings  Test  to  companies 
listed  under  the  proposed  new  initial 
listing  standard.^ 


8 17  CFR  200.30-3(a)(12). 

115  U.S.C.  78s(b)(l). 

2  15  U.S.C.  78a. 

3  17  CFR  240.19b-4. 

^The  Commission  notes  that  NYSE  is  also 
proposing  to  adopt  a  new  initial  listing  standard  for 
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The  text  of  the  proposed  rule  change 
is  available  at  http://www.nyse.com,  the 
NYSE,  and  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NYSE  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  102. OlC  of  the  Manual  to  adopt 
an  initial  listing  standard  that  will  be 
applicable  only  to  companies  that  are 
listed  on  NYSE  Area,  Inc.  (“NYSE 
Area”)  as  of  October  1,  2008  and  that 
transfer  to  the  Exchange  on  dr  before 
March  31,  2009.  The  Exchange  also 
proposes  to  apply  the  continued  listing 
standard  applicable  under  Section 
802.01B  to  companies  listed  under  the 
Earnings  Test^  to  companies  listed 
under  the  proposed  new  initial  listing 
standard. 

Upon  completion  of  its  acquisition  of 
the  American  Stock  Exchange  (to  be 
renamed  NYSE  Alternext  US  LLC  at  the 
time  of  the  acquisition),  NYSE  Euronext 
will  have  three  equity  listing  markets; 
The  NYSE;  NYSE  Area;  and  NYSE 
Alternext  US.  NYSE  Euronext 
management  has  made  a  strategic 
business  decision  to  move  forward  with 
only  two  operating  company  equity 
listing  markets  and,  consequently,  has 
decided  to  discontinue  the  operating 
company  equity  listing  program  on 
NYSE  Area.  As  part  of  this  transition, 
the  Exchange  wishes  to  offer  the 
opportunity  to  list  on  the  NYSE  to  all 
suitable  NYSE  Area  companies.  NYSE 
Area  listed  companies  wishing  to 
transfer  to  the  NYSE  will  be  required  to. 
submit  a  listing  application  and  be 
subject  to  the  same  listing  application 
process  as  all  other  applicant 
companies.  Most  companies  currently 


operating  companies.  See  Securities  Exchange  Act 
Release  No.  58740  (October  6,  2008)  (SR-NYSE- 
2008-98). 

t  As  set  forth  in  Section  802.01B(1)  of  the  Manual. 


listed  on  NYSE  Area  would  meet  the 
NYSE’s  continued  listing  requirements 
set  forth  in  Section  802.01B  of  the 
Manual  for  companies  listed  under  the 
Exchange’s  Earnings  Test.®  However,  a 
number  of  these  companies  that  meet 
the  NYSE’s  continued  listing  standards 
do  not  qualify  to  list  under  any  of  the 
existing  NYSE  initial  listing  standards. 

In  order  to  list  these  companies,  the 
Exchange  proposes  to  adopt  a  special 
listing  standard  applicable  only  to  those 
companies  listed  on  NYSE  Area  on  the 
date  of  initial  submission  of  this  filing 
and  the  Exchange  would  only  utilize 
this  standard  for  a  brief  period,  ending 
on  March  31,  2009. 

Companies  transferring  from  NYSE 
Area  under  the  proposed  standard  (the 
“NYSE  Area  Transfer  Standard”)  would 
be  required  to  have  $75  million  in  total 
market  capitalization  for  90  consecutive 
days  prior  to  applying  for  listing  and 
$20  million  in  market  value  of  publicly- 
held  shares  (but  not  the  $100  million 
market  value  of  publicly-held  shares 
requirement  of  Section  102.01B).  Such 
companies  would  have  to  meet  the 
holders,  publicly-held  shares  and 
trading  volume  requirements  as  set  forth 
in  Section  102. OlA  as  companies  that 
list  under  the  existing  initial  listing 
standards  and  the  $4  stock  price 
requirement  of  Section  102. OlB.^ 

The  Exchange  believes  it  is 
appropriate  to  adopt  a  short-term  listing 
standard  applicable  only  to  NYSE  Area 
companies.  These  companies  listed  on 
NYSE  Area  on  the  assumption  that  it 
would  exist  as  a  permanent  listing 
^rket  and  it  is  solely  because  of  a 
business  decision  made  by  NYSE 
Euronext  that  these  companies  will 
need  to  transfer  their  listings.  Many  of 
these  companies  listed  on  NYSE  Area 
because  of  its  association  with  the  NYSE 
and  in  the  expectation  that  they  would 


®  Companies  listed  under  the  Earnings  Test  are 
considered  to  be  below  compliance  standards  if 
their  average  global  market  capitalization  over  a 
consecutive  30  trading-day  period  is  less  than 
$75,000,000  and,  at  the  same  time,  total 
stockholders’  equity  is  less  than  $75,000,000.  In 
addition  Section  802. OIB  requires  all  listed 
companies  to  maintain  a  minimum  of  $25  million 
in  global  market  capitalization  and  Section  802.01C 
requires  all  listed  companies  to  maintain  a  $1.00 
minimum  stock  price.  The  Exchange  represents  that 
the  holders,  trading  volume  and  publicly-held 
shares  requirements  of  Section  802.01A  along  with 
the  requirements  of  Sections  802.'01D  ("Other 
Criteria”)  and  802. OlE  (“SEC  Annual  Report  Timely 
Filing  Criteria”)  would  also  apply.  Telephone 
conversation  between  John  Carey,  Chief  Counsel, 
NYSE  and  David  J.  Michehl,  Special  Counsel, 
Division  of  Trading  and  Markets,  Commissioii  on 
October  6,  2008. 

^The  total  market  capitalization  and  market  value 
of  publicly-held  shares  requirements  of  the  NYSE 
Area  Transfer  Standard  equal  those  of  Amex  Initial 
Listing  Standard  4  (Amex  Company  Guide  Section 
101(d)). 


ultimately  switch  their  listing  to  the 
NYSE  when  they  met  the  NYSE’s  listing 
standards.  As  such,  the  Exchange 
believes  that  fairness  dictates  that  it 
should  seek  to  list  these  companies  on 
the  NYSE  where  such  a  listing  is 
appropriate  and  in  the  intere.sts  of  the 
investing  public. 

The  NYSE  will  only  list  companies 
under  the  NYSE  Area  Transfer  Standard 
if  it  believes  that  those  companies  are 
suitable  for  trading  on  the  NYSE.  All  of 
the  companies  that  would  be  listed 
under  the  NYSE  Area  Transfer  Standard 
will  far  exceed  the  NYSE’s  continued 
listing  standards  at  the  time  of  initial 
listing  and  will  be  in  compliance  with 
NYSE  Area  continued  listing  standards. 
In  addition,  the  same  staff  in  NYSE 
Regulation’s  Financial  Compliance  and 
Corporate  Governance  groups  is 
responsible  for  ongoing  compliance 
reviews  of  both  NYSE  and  NYSE  Area 
companies.  As  such,  the  NYSE 
Regulation  staff  involved  in  making 
initial  listing  determinations  on  the 
NYSE  is  extremely  familiar  with  the 
companies  currently  listed  on  NYSE 
Area  and  is  uniquely  positioned  to 
determine  whether  those  companies  are 
suitable  for  listing  on  the  NYSE.  The 
Exchange  believes  its  depth  of 
knowledge  with  respect  to  NYSE  Area 
companies  makes  it  appropriate  to  list 
them  on  this  one  time  basis  under  a  less 
onerous  standard  than  the  Exchange 
applies  to  other  listing  applicants. 
Companies  listing  under  the  NYSE  Area 
Transfer  Standard  will  be  subject  to  the 
standard  listing  application  and  review 
process  applicable  to  all  listing 
applicants  and,  if  Exchange  staff 
determine  that  an  NYSE  Area  company 
is  not  suitable  for  listing  on  the  NYSE — 
notwithstanding  its  qualification  under 
the  numerical  requirements  of  the  NYSE 
Area  Transfer  Standard — the  Exchange 
will  not  list  that  company. 

The  requirements  of  the  NYSE  Area 
Transfer  Standard  will  exceed  those 
established  by  the  Exchange  Act  Rule 
3a51-l(a)(2)  (the  “Penny  Stock  Rule”).® 
The  proposed  standard’s  requirement 
that  an  applicant  have  $75  million  in 
global  market  capitalization  for  90  days 
prior  to  transferring  from  NYSE  Area 
exceeds  the  $50  million  market 
capitalization  for  90  days  prior  to  listing 
option  in  the  Penny  Stock  Rule,  as  well 
as  the  $50  million  market  capitalization 
requirement  of  Rule  3a51-l(a)(2)(i)(B). 
In  addition,  companies  listing  under  the 
NYSE  Area  Transfer  Standard  will  be 
required  at  the  time  of  transfer  to  have 
a  $4  stock  price,  400  round  lot  holders 
and  1.1  million  publicly  held  shares, 
thereby  meeting  or  exceeding  all  of  the 


»17CFR240.a51-l(a)(ii). 
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Penny  Stock  Rule’s  remaining 
requirements. 

Companies  listing  under  the  NYSE 
Area  Transfer  Standard  will  have  to 
comply  with  all  other  applicable 
Exchange  listing  rules,  including  the 
Exchange’s  corporate  governance 
requirements.  As  with  all  other  listing 
applicants,  the  Exchange  reserves  the 
right  to  deny  listing  to  any  company 
seeking  to  list  under  the  NYSE  Area 
Transfer  Standard  if  the  Exchange 
determines  that  the  listing  of  any  such 
company  is  not  in  the  interests  of  the 
Exchange  or  the  public  interest. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ®  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  that  the  proposed  amendment 
is  consistent  with  the  protection  of 
investors  and  the  public  interest  in  that 
the  requirements  of  the  NYSE  Area 
Transfer  Standard  are  sufficiently 
stringent  that  the  proposed  amendment 
will  not  lead  to  the  listing  of  any 
companies  that  are  not  suited  for  listing 
on  the  NYSE.  In  addition,  the  proposal 
applies  for  a  very  brief  period  to  a  small 
number  of  companies  that  are  subject  to 
unique  and  disadvantageous 
circumstances. 

B.  Self -Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


3  15U.S.C.  78f(b)(5). 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-97  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-97.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wilt  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commi.ssion  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-97  and  should 


be  submitted  on  or  before  October  31, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.!" 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-24178  Filed  10-9-08;  8:45  am]  . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58736;  File  No.  SR-NYSE- 
2008-91] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange  LLC  To 
Adopt  a  Policy  Relating  to  its 
Treatment  of  Trade  Reports  That  It 
Determines  To  Be  Inconsistent  With 
the  Prevailing  Market 

October  6,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act’’),^  and  Rule  19b— 4 
thereunder,^  notice  is  hereby  given  that 
on  September  26,  2008,  New  York  Stock 
Exchange,  LLC  (the  “NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
policy  relating  to  its  treatment  of  trade 
reports  that  it  determines  to  be 
inconsistent  with  the  prevailing  market. 
The  Exchange  does  not  expect  that  the 
proposed  rule  change  will  have  any 
direct  effect,  or  significant  indirect 
effect,  on  any  other  Exchange  rule  in 
effect  at  the  time  of  this  filing. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


1“  17  CFR  200.30-3(a)(12). 

!  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a  et  SEC  [sic]. 
3  17  CFR  240.19b-4. 
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the  places  specified  in  Item  IV  below. 

The  NYSE  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Trades  in  listed  securities 
occasionally  occur  at  prices  that  deviate 
significantly  from  prevailing  market 
prices  and  those  trades  sometimes 
establish  a  high,  low  or  last  sale  price 
for  a  security  that  does  not  reflect  the 
true  market  for  the  security. 

The  Consolidated  Tape  Association 
(“CTA”)  offers  each  Participant  in  the 
CTA  Plan  the  discretion  to  append  an 
indicator  (an  “Aberrant  Report 
Indicator”)  to  a  trade  report  to  indicate 
that  the  market  believes  that  the  trade 
price  in  a  trade  executed  on  that  market 
does  not  accurately  reflect  the 
prevailing  market  for  the  security.  The 
CTA  recommends  that  data  recipients 
should  exclude  the  price  of  any  trade  to 
which  the  Aberrant  Report  Indicator  has 
been  appended  from  any  calculation  of 
the  high,  low  and  last  sale  prices  for  the 
security. 

The  Exchange  proposes  to  adopt  as 
policies  of  the  Exchange: 

i.  That  it  shall  monitor  for  trade  prices 
that  do  not  accurately  reflect  the 
prevailing  market  for  a  security; 

ii.  That  it  shall  append  an  Aberrant 
Report  Indicator  to  any  trade  report  with 
respect  to  any  trade  executed  on  the 
Exchange  that  the  Exchange  determines 
to  be  inconsistent  with  the  prevailing 
market;  and 

iii.  That  it  shall  discourage  vendors 
and  other  data  recipients  from  using 
prices  to  which  the  Exchange  has 
appended  the  Aberrant  Report  Indicator 
in  any  calculation  of  the  high,  low  or 
last  sale  price  of  a  security. 

The  Exchange  shall  act  retroactively 
to  append  the  Aberrant  Report  Indicator 
to  trades  that  do  not  accurately  reflect 
the  prevailing  market  for  a  security 
commencing  as  of  January  1,  2007. 

The  Exchange  will  urge  vendors  to 
disclose  the  exclusion  from  high,  low  or 
last  sale  price  data  of  any  aberrant 
trades  excluded  from  high,  low  or  last 
sale  price  information  they  disseminate 
and  to  provide  to  data  users  an 
explanation  of  the  parameters  used  in 
the  Exchange’s  aberrant  trade  policy. 
Upon  initial  adoption  of  the  Aberrant 
Report  Indicator,  the  Exchange  will  also 
contact  all  of  its  listed  companies  to 
explain  the  aberrant  trade  policy  and 
will  notify  users  of  the  information  that 


these  are  still  valid  trades.  The 
Exchange  will  inform  the  affected  listed 
company  each  time  the  Exchange  or 
another  market  appends  the  Aberrant 
Report  Indicator  to  a  trade  in  an  NYSE- 
listed  stock  and  will  remind  the  users  of 
the  information  that  these  are  still  valid 
trades  in  that  they  were  executed  and 
not  unwound  as  in  the  case  of  a  clearly 
erroneous  trade. 

While  the  CTA  disseminates  its  own 
calculations  of  high,  low  and  last  sale 
prices,  vendors  and  other  data 
recipients — and  not  the  Exchange: — 
frequently  determine  their  own 
methodology  by  which  they  wish  to 
calculate  high,  low  and  last  sale  prices. 
Therefore,  the  Exchange  shall  endeavor 
to  explain  to  those  vendors  and  other 
data  recipients  the  deleterious  effects 
that  can  result  from  including  in  the 
calculations  a  trade  to  which  the 
Aberrant  Report  Indicator  has  been 
appended. 

In  making  the  determination  to 
append  the  Aberrant  Report  Indicator, 
the  Exchange  shall  consider  all  factors 
related  to  a  trade,  including,  but  not 
limited  to,  the  following: 

•  Material  news  released  for  the 
security; 

•  Suspicious  trading  activity; 

•  System  malfunctions  or 
disruptions; 

•  Locked  or  crossed  markets; 

•  A  recent  trading  halt  or  resumption 
of  trading  in  the  security; 

•  Whether  the  security  is  in  its  initial 
public  offering; 

•  Volume  and  volatility  for  the 
security; 

•  whether  the  trade  price  represents 
a  52-week  high  or  low  for  the  security; 

•  Whether  the  trade  price  deviates 
significantly  from  recent  trading 
patterns  in  the  security; 

•  Whether  the  trade  price  reflects  a 
stock-split,  reorganization  or  other 
corporate  action; 

•  The  validity  of  consolidated  tape 
trades  and  quotes  in  comparison  to 
national  best  bids  and  offers;  and 

•  The  general  volatility  of  market 
conditions. 

Currently,  the  Exchange  does  not 
trade  on  an  unlisted  trading  privilege 
(“UTP”)  basis  any  securities  listed  on 
other  markets.  In  the  event  that  the 
Exchange  commences  UTP  trading  at 
some  future  date,  the  Exchange 
proposes  that  its  policy  shall  be  to 
consult  with  the  listing  exchange  (if  the 
Exchange  is  not  the  listing  exchange) 
and  with  other  markets  (in  the  case  of 
executions  that  take  place  across 
multiple  markets)  and  to  seek  a 
consensus  as  to  whether  the  trade  price 
is  consistent  with  the  prevailing  market 
for  the  security. 


In  monitoring  trade  prices  that  may  be 
inconsistent  with  the  prevailing  market, 
the  Exchange  proposes  that  Exchange 
policy  shall  be  to  follow  the  following 
general  guidelines:  The  Exchange  will 
review  whether  a  trade  price  does  not 
reflect  the  prevailing  market  for  a 
security  if  the  trade  occurs  during 
regular  trading  hours  (i.e.,  9:30  a.m.  to 
4  p.m.)  and  occurs  at  a  price  that 
deviates  from  the  “Reference  Price”  by 
an  amount  that  meets  or  exceeds  the 
following  thresholds: 


Numerical 

Trade  price 

threshold 

(percent) 

Between  $0  and  $15.00  . 

7 

Between  $15.01  and  $50.00  .... 

5 

In  excess  of  $50.00  . 

3 

The  “Reference  Price”  refers  to  (a)  if 
the  primary  market  for  the  security  is 
open  at  the  time  of  the  trade,  the 
national  best  bid  or  offer  for  the 
security,  or  (b)  if  the  primary  market  for 
the  security  is  not  open  at  the  time  of 
the  trade,  the  first  executable  quote  or 
print  for  the  security  on  the  primary 
market  after  execution  of  the  trade  in 
question.  However,  if  the  circumstances 
suggest  that  a  different  Reference  Price 
would  be  more  appropriate,  the 
Exchange  will  use  the  different 
Reference  Price.  For  instance,  if  the 
national  best  bid  and  offer  for  the 
security  are  so  wide  apart  as  to  fail  to 
reflect  the  market  for  the  security,  the 
Exchange  might  use  as  the  Reference 
Price  a  trade  price  or  best  bid  or  offer 
that  was  available  prior  to  the  trade  in 
question. 

If  the  Exchange  determines  that  a 
trade  price  does  not  reflect  the 
prevailing  market  for  a  security  and  the 
trade  represented  the  last  sale  of  the 
security  on  the  Exchange  during  a 
trading  session,  the  Exchange  may  also 
determine  to  remove  that  trade’s 
designation  as  the  last  sale.  The 
Exchange  may  do  so  either  on  the  day 
of  the  trade  or  at  a  later  date,  so  as  to 
provide  reasonable  time  for  the 
Exchange  to  conduct  due  diligence 
regarding  the  trade,  including  the 
consideration  of  input  from  markets  and 
other  market  participants. 

The  Exchange  has  always  monitored 
for  trade  prices  that  do  not  accurately 
reflect  the  prevailing  market  for  a 
security.  For  more  than  a  year,  the 
Exchange  has  embraced  the  policy  of 
discouraging  vendors  and  other  data 
recipients  from  including  trade  reports 
that  are  inconsistent  with  the  prevailing 
market  in  their  calculations  of  high,  low 
and  last  sale  prices.  The  Exchange 
proposes  to  use  the  Aberrant  Report 
indicator  in  accordance  with  the 
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guidelines  set  forth  above.  Where 
appropriate,  the  Exchange  may  apply 
the  Aberrant  Report  Indicator  to  trades 
that  were  reported  prior  to  the  adoption 
of  this  policy. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Exchange  Act,"*  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Exchange  Act,^  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

In  particular,  the  Aberrant  Report 
Indicator  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  in  that  the  Exchange  will  seek 
to  ensure  a  proper  understanding  of  the 
Aberrant  Report  Indicator  among 
securities  market  participants  by:  (i) 
Urging  vendors  to  disclose  the  exclusion 
from  high,  low  or  last  sale  price  data  of 
any  aberrant  trades  excluded  from  high, 
low  or  last  sale  price  information  they 
disseminate  and  to  provide  to  data  users 
an  explanation  of  the  parameters  used 
in  the  Exchange’s  aberrant  trade  policy; 
(ii)  informing  the  affected  listed 
company  each  time  the  Exchange  or 
another  market  appends  the  Aberrant 
Report  Indicator  to  a  trade  in  an  NYSE- 
,  listed  stock;  and  (iii)  reminding  the 
users  of  the  information  that  these  are 
still  valid  trades  in  that  they  were 
executed  and  not  unwound  as  in  the 
case  of  a  clearly  erroneous  trade. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

From  time  to  time,  the  Exchange  has 
received  comments  from  representatives 
of  its  listed  companies  that  a  trade 
report  for  a  transaction  in  the  stock  of 
that  listed  company  is  inconsistent  with 
the  prevailing  market  for  that  stock  and 


“4  15  U.S.C.  78f(b). 

5  15  U.S.C.  78f(b)(5). 


that  the  inconsistent  trade  price  has 
inappropriately  distorted  the  high,  low 
and  last  sale  price  calculations  for  the 
listed  company.  While  those 
commenters  have  not  submitted  formal, 
written  comments  on  the  proposal,  the 
Exchange  has  incorporated  some  of  their 
ideas  into  the  proposal  and  this 
proposed  rule  change  reflects  their 
input.  The  Exchange  has  not  received 
any  unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-91  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-91.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-91  and  should 
be  submitted  on  or  before  October  31, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24181  Filed  10-9-08;  8:45-am] 
BILLING  CODE  S011-01-4> 
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[Release  No.  34-58740;  File  No.  SR-NYSE- 
2008-98] 

Self-Regulatory  Organizations;  Notice 
of  Filing  by  New  York  Stock  Exchange 
LLC  To  Adopt  an  Additional  Initial 
Listing  Standard  for  Operating 
Companies 

October  6,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),2  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  October 
1,  2008,  New  York  Stock  Exchange  LLC 
(“NYSE”  or  “the  Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  changes  as  described  in 
Items  I,  II  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons. 


8 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(bKl). 

2  15  U.S.C.  78a. 

3  17  CFR  240.19b-4. 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  102. OlC  of  the  Exchange’s 
Listed  Company  Manual  (the  “Manual”) 
to  adopt  an  additional  initial  listing 
standard  under  which  companies  may 
qualify  to  list  on  the  Exchange.  The 
Exchange  also  proposes  to  apply  the 
continued  listing  standard  applicable 
under  Section  802. OlB  to  companies 
listed  under  the  Earnings  Test  to 
companies  listed  under  the  proposed 
new  initial  listing  standard.^ 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
{http://www.nyse.com),  at  the 
Exchange’s  Office  of  the  Secretary,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  102. OlC  of  the  Manual  to  adopt 
an  additional  initial  listing  standard 
under  which  companies  may  qualify  to 
list  on  the  Exchange.  The  Exchange  also 
proposes  to  apply  the  continued  listing 
standard  applicable  under  Section 
802. OlB  to  companies  listed  under  the 
Earnings  Test  to  companies  listed  under 
the  proposed  new  initial  listing 
standard. 

The  proposed  new  standard  (the 
“Assets  and  Equity  Test”)  will  not 
replace  any  of  the  existing  initial  listing 
standards  set  forth  in  Section  102. OlC. 
Rather  it  will  be  an  additional 
alternative  standard  under  which 
companies  may  qualify  to  list. 
Companies  qualifying  to  list  under  the 

♦The  Commission  notes  that  NYSE  is  also 
proposing  to  adopt  a  new  initial  listing  standard 
applicable  only  to  companies  transferring  from 
NYSE  Area.  See  Securities  Exchange  Act  Release 
No.  58741  (October  6,  2008)  (SR-NYSE-2008-97). 


proposed  new  standard  will  have  to 
meet  the  same  holders,  publicly-held 
shares  and  trading  volume  requirements 
as  set  forth  in  Section  102. OlA  as 
companies  that  list  under  the  existing 
initial  listing  standards  and  must  meet 
the  same  market  value  of  publicly-held 
shares  requirements  ®  and  $4  stock  price 
requirement  in  Section  102. OlB  as 
companies  that  list  under  the  existing 
initial  listing  standards  in  Section 
102. OlC.  In  addition,  at  the  time  of 
listing,  they  will  be  required  to  have,  at 
a  minimum,  (i)  $75  million  in  total 
assets,  (ii)  $50  million  in  stockholders’ 
equity  and  (iii)  $150  million  of  total 
market  capitalization.®  In  considering 
the  listing  under  the  Assets  and  Equity 
Test  of  companies  transferring  from 
other  markets,  the  Exchange  will 
consider  whether  the  company’s 
business  prospects  and  operating  results 
indicate  that  the  company’s  market 
capitalization  value  is  likely  to  be 
sustained  or  increase  over  time. 

While  companies  that  list  under  the 
Assets  and  Equity  Test  will  not  be 
required  to  have  any  minimum 
operating  history  prior  to  listing, 
companies  that  would  otherwise  have 
been  considered  for  listing  under 
Section  102.06  of  the  Manual — the 
Exchange’s  Acquisition  Company 
standard  (j.e.,  “SPACs”) — will  not 
qualify  for  listing  under  the  Assets  and 
Equity  Test.  SPACs  will  continue  to  be 
listed  only  under  Section  102.06. 

®  $60  million  in  the  case  of  IPOs  and  $100  million 
for  all  other  companies. 

®  The  total  assets  and  stockholders  equity  that  the 
Exchange  will  use  for  qualification  purposes  will  be 
taken  from  the  company’s  most  recent  balance  sheet 
included  in  an  SEC  filing,  in  each  case  as  adjusted 
pursuant  to  Sections  102.0lC(l)(3)(a)  (adjusting  for 
the  use  of  offering  proceeds)  and  (b)  (adjusting  for 
the  effects  of  acquisitions  and  dispositions)  as 
applicable.  The  adjustments  referenced  in  the  prior 
sentence  enable  the  Exchange  to  analyze  the 
company’s  balance  sheet  at  the  time  of  listing  on 
a  pro  forma  basis  to  reflect  the  infusion  of  new 
capital  from  a  concurrent  flnancing  or  the  balance 
sheet  effects  of  any  acquisition  or  disposition  of 
assets  taking  place  in  conjunction  with  the  listing. 
This  is  consistent  with  the  Exchange’s  approach  in 
listing  companies  under  its  existing  initial  listing 
standards  and  the  Exchange  believes  that  making 
these  pro  forma  adjustments  provides  a  more 
accurate  understanding  of  the  entity  that  will 
actually  list.  The  Exchange  also  adjusts  listing 
applicants’  market  capitalization  and  public  float  to 
give  effect  to  any  new  shares  issued  at  the  time  of 
listing.  All  of  these  adjustments  me  typical  of  the 
financial  presentation  provided  by  companies  in 
their  offering  prospectuses  that  are  reviewed  by  the 
Division  of  Corporation  Finance  and  included  in 
the  related  registration  statements  declared  effective 
by  the  Division  of  Corporation  Finance.  In  the  case 
of  companies  listing  in  connection  with  an  IPO,  the 
company’s  uiiderwriter  (or,  in  the  case  of  a  spin-off, 
the  parent  comp^my’s  investment  banker  or  other 
financial  advisor)  must  provide  a  written 
representation  that  demonstrates  the  company’s 
ability  to  meet  the  $150  million  global  market 
capitalization  requirement  based  upon  the 
completion  of  the  offering  (or  distribution). 


Companies  qualifying  under  the  Assets 
and  Equity  Test  will  be  subject  to  the 
same  continued  listing  standard  in 
Section  802. OlB  as  companies  that 
qualify  under  the  Earnings  Test,  i.e., 
they  will  be  considered  to  be  below 
compliance  standards  if  their  average 
global  market  capitalization  over  a 
consecutive  30  trading-day  period  is 
less  than  $75  million  and,  at  the  same 
time,  total  stockholders’  equity  is  less 
than  $75  million.  Of  course,  the  holders, 
trading  volume  and  publicly-held  shares 
requirements  of  Section  802. OlA,  the 
$25  million  global  market  capitalization 
requirement  in  Section  802.01B,  the 
$1.00  minimum  stock  price  requirement 
in  Section  802. OlC,  Section  802. OlD 
(“Other  Criteria”),  and  Section  802.01E 
(“SEC  Annual  Report  Timely  Filing 
Criteria”)  will  also  apply. 

Companies  may  apply  to  list  under 
the  Assets  and  Equity  Test  that  have  not 
previously  had  their  common  equity 
securities  registered  under  the  Act  but 
which  have  sold  common  equity 
securities  in  a  private  placement,  and 
wish  to  list  their  common  equity 
securities  on  the  Exchange  at  the  time 
of  effectiveness  of  a  registration 
statement  filed  solely  for  the  purpose  of 
allowing  existing  shareholders  to  sell 
their  shares.  These  companies  will  be 
required  to  demonstrate  a  global  market 
capitalization  of  $180  million.  In  such 
cases,  the  Exchange  may  exercise  its 
discretion  to  determine  that  such  a 
company  has  met  the  global  market 
capitalization  requirement  based  on  a 
combination  of  both  (i)  an  independent 
third  party  valuation  of  the  company 
and  (ii)  the  most  recent  trading  price  for 
the  company’s  common  stock  in  a 
trading  system  for  unregistered 
securities  operated  by  a  national 
securities  exchange  or  a  registered 
broker-dealer.  The  lesser  of  these  values 
will  be  used  for  determining  the 
company’s  compliance  with  the 
Exchange’s  global  market  capitalization 
requirement. 

The  Exchange  recently  adopted 
provisions  in  relation  to  all  of  its 
existing  initial  listings  standards  that 
enable  it  to  use  third  party  valuations  as 
a  basis  for  determining  compliance  with 
the  applicable  market  capitalization 
requirements.^  The  circumstances  under 
which  third  party  valuations  may.  be 
used  in  connection  with  listings  under 
the  Assets  and  Equity  Test  will  be 
identical  to  those  that  are  applied  under 
the  existing  initial  listing  standards.  In 
particular,  companies  listing  on  this 
basis  will  be  required  to  demonstrate  a 
global  market  capitalization  of  $180 

7  See  34-58550  (September  15,  2008)  (SR-NYSE- 
2008-68). 
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million,  representing  a  20%  increase 
over  the  general  market  capitalization 
requirement  of  the  listing  standard,  as  is 
the  case  with  companies  utilizing  a 
third  party  valuation  under  any  of  the 
other  original  listing  standards.  The 
Exchange  believes  that  it  is  appropriate 
to  use  third  party  valuations  in 
connection  with  the  determination  of 
the  market  capitalization  of  companies 
listing  under  the  Assets  and  Equity  test, 
as  the  requirement  that  the  market 
capitalization  demonstrated  must  be 
20%  higher  than  that  normally  required 
under  the  standard  and  the  additional 
reliance  on  private  market  trading  prices 
as  a  verification  of  the  adequacy  of  the 
valuation  in  each  case  constitute,  in  the 
Exchange’s  view,  significant  safeguards 
to  ensure  the  validity  of  the  market 
capitalization  derived  from  the  third 
party  valuation. 

The  Exchange  believes  that,  upon 
adoption  of  the  proposed  Assets  and 
Equity  Test,  its  listing  standards  will 
continue  to  ensure  that  only  companies 
of  a  significant  size  and  financial 
standing  will  be  able  to  list  on  the 
Exchange.  The  Exchange  notes  that, 
while  many  companies  will  qualify  for 
listing  under  the  Assets  and  Equity  Test 
that  do  not  qualify  under  any  other 
Exchange  listing  standard,  many 
companies  will  continue  to  qualify  to 
list  on  Nasdaq  or  the  American  Stock 
Exchange  that  will  not  meet  any  of  the 
Exchange’s  initial  listing  standards. 

The  Assets  and  Equity  Test  requires 
all  of  the  elements  that  must  be  met  by 
a  company  listing  under  the  total  value 
of  market  capitalization  option  of  Amex 
Initial  Listing  Standard  4.®  However,  the 
Assets  and  Equity  Test  establishes 
equivalent  or  higher  thresholds  for  each 
of  the  relevant  criteria.  Under  Amex 
Initial  Listing  Standard  4,  a  company 
may  list  if  it  has  a  total  market 
capitalization  of  $75  million,  while  the 
Assets  and  Equity  Test  requires  a 
minimum  total  market  capitalization  of 
at  least  $150  million,  as  well  as  $75 
million  in  total  assets  and  $50  million 
in  stockholders’  equity.  Amex  Initial 
Listing  Standard  4  requires  $20  million 
of  publicly-held  shares,  while 
companies  listing  under  the  Assets  and 
Equity  Test  must  have  either  $60 
million  (for  IPOs)  or  $100  million  (for 
all  other  companies)  of  publicly-held 
shares.  The  Amex  will  list  a  company 
that  has  400  public  holders  and  1 
million  publicly-held  share,  while  the 


®  See  Amex  Initial  Listing  Standard  4  (Amex 
Company  Guide  Section  101(d)).  Companies  may 
list  under  Amex  Initial  Listing  Standard  4  without 
demonstrating  any  minimum  mttfket  capitalization 
if  the  company  has  total  assets  and  total  revenue  of 
$75  million  each  in  its  last  hscal  year,  or  in  two 
of  its  last  three  fiscal  years. 


minimum  distribution  required  by  the 
NYSE  is  400  round  lot  holders  and  1.1 
million  publicly-held  shares.^ 

The  Exchange’s  listing  standards  after 
adoption  of  the  proposed  Assets  and 
Equity  Test  will  exceed  those 
established  by  Exchange  Act  Rule  3a51- 
1(a)(2)  (the  “Penny  Stock  Rule’’).^'’  The 
proposed  standard’s  $50  million 
stockholders’  equity  requirement 
exceeds  the  $5  million  option  and  the 
proposed  standard’s  $150  million  total 
market  capitalization  requirement 
exceeds  the  $50  million  market 
capitalization  option  in  the  Penny  Stock 
Rule.  In  addition,  the  Exchange  requires 
all  initial  listings,  regardless  of  which 
standard  they  are  listed  under,  to  have 
$60  million  (in  the  case  of  IPOs)  or  $100 
million  (in  all  other  cases)  of  market 
capitalization  of  publicly-held  shares,  a 
$4  stock  price,  400  round  lot  holders 
and  1.1  million  publicly  held  shares, 
thereby  meeting  or  exceeding  all  of  the 
Penny  Stock  Rule’s  remaining 
requirements. 

Companies  listing  under  the  Assets 
and  Equity  Test  will  have  to  comply 
with  all  other  applicable  Exchange 
listing  rules,  including  the  Exchange’s 
corporate  governance  requirements.  As 
with  all  other  listing  applicants,  the 
Exchange  reserves  the  right  to  deny 
listing  to  any  company  seeking  to  list 
under  the  Assets  and  Equity  Test  if  the 
Exchange  determines  that  the  listing  of 
any  such  company  is  not  in  the  interests 
of  the  Exchange  or  the  public  interest. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ”  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fi'audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  that  the  proposed  amendment 
is  consistent  with  the  protection  of 
investors  and  the  public  interest  in  that 
the  requirements  of  the  proposed  new 
listing  standard  will  ensure  that  only 
companies  of  a  suitable  size  will  qualify 
for  listing  and  many  companies  that  are 
eligible  to  list  on  other  national 
securities  exchanges  will  continue  to  be 
ineligible  for  listing  on  the  Exchange. 


®The  Exchange  believes  that  its  round  lot  holder 
requirement  is  at  least  as  stringent  as  the  Amex’s 
public  holders  requirement,  as  the  Amex  counts  all 
public  holders  regardless  of  how  insignificant  their 
holdings  may  be. 

’“17  CFR  240.a51-l(a){ii). 

"  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-98  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-98.  This  file  • 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  th^t 
you  wish  to  nlake  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-98  and  should 
be  submitted  on  or  before  October  31, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 

authority. ^2 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24182  Filed  10-9-08;  8:45  am] 
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[Release  No.  34-58720;  File  No.  SR- 
NYSEArca-2008-104] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Continued 
Listing  Criteria  Applicable  to  Equity 
Linked  Notes  and  “Other  Securities’’ 

October  2,  2008. 

Pursuant  to  Section  19(b)(1)  ’  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on 
September  30,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


12  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

MS  U.S.C.  78a. 

3  17CFR240.19b-4. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  Area,  through  its  wholly  owned 
subsidiary  NYSE  Area  Equities,  Inc. 
(“NYSE  Area  Equities”  or  the 
“Corporation”),  proposes  to  adopt  NYSE 
Area  Equities  Rules  5.5(i)  and  5.5(j)  to 
specify  continued  listing  criteria 
applicable  to  securities  listed  on  the 
Exchange  pursuant  to  NYSE  Area 
Equities  Rules  5.2(j)(l)  (“Other 
Securities”)  and  5.2(j)(2)  (“Equity 
Linked  Notes”),  respectively.  The  text  of 
the  proposed  rule  change  is  available  on 
the  Exchange’s  Web  site  at 
www.nyse.com,  at  the  Exchange’s 
principal  office  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,.B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt 
NYSE  Area  Equities  Rules  5.5(i)  and 
5.5(j)  to  specify  continued  listing 
criteria  applicable  to  securities  listed  on 
the  Exchange  pursuant  to  NYSE  Area 
Equities  Rules  5.2(j)(l)  (“Other 
Securities”)  and  5.2(j)(2)  (“Equity 
Linked  Notes”  or  “ELNs”),  respectively. 

NYSE  Area  Equities  Rule  5.2(j)(l) 
provides  that  the  Exchange  will 
consider  listing  any  security  not 
otherwise  covered  by  the  requirements 
of  NYSE  Area  Equities  Rule  5.2  subject 
to  specified  initial  listing  requirements, 
including  minimum  number  of  publicly 
held  trading  units  and  minimum 
principal  amount/market  value,  the 
required  minimum  number  of  public 
beneficial  holders,  and  required  issuer’s 
total  assets  and  net  worth.  NYSE  Area 
Equities  Rule  5.2(j)(2)  sets  forth  initial 
listing  requirements  applicable  to  ELNs, 
including  numerical  listing  standards 


applicable  to  the  ELN’s  issuer,  the  issue 
itself,  and  the  underlying  security  for 
the  ELN. 

Securities  listed  under  NYSE  Area 
Equities  Rules  5.2(j)(l)  and  5.2(j)(2)  are 
subject  to  trading  suspension  or 
delisting  pursuant  to  standards  set  forth 
in  Rule  5.5(1)  (“Other  Reasons  for 
Suspending  or  Delisting”).  Proposed 
NYSE  Area  Equities  Rule  5.5(i)  and 
5.5(j)  would  provide  that  the 
Corporation  will  commence  delisting  or 
removal  proceedings  (unless  the 
Commission  has  approved  the 
continued  trading  of  an  issue  of 
securities  listed  pursuant  to  Rule 
5.2(j)(l)  or  Rule  5.2(j)(2),  respectively),  if 
the  aggregate  market  value  or  the 
principal  amount  of  the  securities 
publicly  held  is  less  than  $400,000,  or 
if  such  other  event  shall  occur  or 
condition  exists  which  in  the  opinion  of 
the  Corporation  makes  further  dealings 
on  the  Corporation  inadvisable. 

The  proposed  minimum  standard  of 
$400,000  is  the  same  as  the  minimum 
maintenance  criterion  for*principal 
amount  of  securities  publicly  held 
previously  approved  by  the  Commission 
for  securities  listed  on  the  Exchange 
under  Rule  5.2(j)(6)  (Equity  Index- 
Linked  Securities,  Commodity-Linked 
Securities,  Currency-Linked  Securities, 
Fixed  Income  Index-Linked  Securities, 
Futures-Linked  Securities  and 
Multifactor  Index-Linked  Securities).** 
The  Exchange  believes  that  the 
proposed  criteria  provide  an  adequate 
minimum  threshold  for  the  dollar 
principal  amount  of  derivatively-priced 
securities  such  as  those  listed  under 
Rules  5.2(j)(l)  and  5.2(j)(2)  to  permit 
sufficient  market  liquidity,  and  provides 
flexibility  to  the  Exchange  to  commence 
delisting  proceedings  based  on  other 
events  or  conditions  that  may  occur. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  ^  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  **  of  the  Act, 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and-perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  The 


♦  See,  e.g.,  Securities  Exchange  Act  Release  No. 
57701  (April  23,  2008),  73  FR  23281  (April  29, 
2008)  (SR-NYSEArca-2008-20). 

5 15  U.S.C.  78f(b). 
e  15  U.S.C.  78f(b)(5). 
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Exchange  believes  that  the  proposed 
rule  change  will  provide  more  specific 
continued  listing  criteria  for  securities 
listed  under  NYSE  Area  Equities  Rules 
5.2(j)(l)  and  5.2(jK2),  and  provides  an 
adequate  minimum  threshold  for  the 
dollar  principal  amount  of  derivatively- 
priced  securities  such  as  those  listed 
under  Rules  5.2(j)(l)  and  5.2(j)(2)  to 
permit  sufficient  market  liquidity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  * 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://vi'ww.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-104  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 


All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-104.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://vm'w. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-104  and 
should  be  submitted  on  or  before 
October  31,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^ 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24117  Filed  10-9-08;  8:45  amf 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58717;  File  No.  SR- 
NYSEArca-2008-106] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Amending  Rule  6.87 — 
Obvious  Errors  and  Catastrophic 
Errors 

October  2,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 

7 17  CFR  200.30-3(a)(12). 

’  15  U.S.C.  78s{b)(l). 

2  17  CFR  240.19b-4. 


2,  2008,  NYSE  Area,  Inc.  (“NYSE  Area” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization. 

NYSE  Area  filed  the  proposed  rule 
change  as  a  “non-controversial” 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  3  and  Rule  19b-4(f)(6) 
thereunder,"*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  6.87 — Obvious  Errors  and 
Catasfrophic  Errors.  The  text  of  the 
proposed  rule  change  is  available  at  the 
principal  office  of  the  Exchange,  the 
Commission’s  Public  Reference  Room, 
and  at  mviv.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
Exchange  rules  governing  obvious  and 
catastrophic  errors,  by  adding 
provisions  which  will  allow  for  the 
nullification  of  trades  that  are  a  result  of 
either  an  erroneous  quote,  or  print,  in 
the  underlying  security.  Specifically, 
NYSE  Area  is  proposing  new  Rule 
6.87(a)(4)  Erroneous  Print  in  the 
Underlying,  and  new  Rule  6.87(a)(5) 
Erroneous  Quotq  in  the  Underlying. 

Market  participants  on  NYSE  Area 
base  the  value  of  their  quotes  and  orders 
off  of  the  price  of  underlying  security. 
These  two  proposed  provisions  cover 

3  15  U.S.C.  78s(bK3)(A). 

‘‘17CFR240.19b-4(f)(6). 
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instances  where  the  information  the 
market  participants  are  using  to  price 
options  is  erroneous,  through  no  fault  of 
their  own.  An  erroneous  quote  or  print 
in  an  underlying  security,  which  is 
disseminated  hy  the  primary  market  ^ 
for  that  security,  means  that  market 
participants  are  receiving  erroneous 
information  which  they  then 
incorporate  into  trading  decisions.  In 
these  instances,  market  participants 
have  little  if  any  chance  of  pricing 
options  accurately.  In  order  to  provide 
relief  from  transactions  that  occur  as  a 
result  of  these  erroneous  prints  and/or 
quotes,  the  Exchange  pfoposes  the 
following  provisions. 

Rule  6.87(a)(4)  Erroneous  Print  in 
Underlying 

An  electronic  trade  resulting  from  an 
erroneous  print  disseminated  hy  the 
underlying  market  which  is  later 
cancelled  or  corrected  hy  that 
underlying  market  may  be  nullified.  In 
order  to  be  nullified,  however,  the  trade 
must  be  the  result  of  an  erroneous  print 
that  is  higher  or  lower  than  the  average 
trade  in  the  underlying  security  during 
a  two-minute  period  before  and  after  the 
erroneous  print  by  an  amount  at  least 
five  times  greater  than  the  average  quote 
width  for  such  underlying  security 
during  the  same  period. 

For  purposes  of  this  Rule,  the  average 
trade  in  the  underlying  security  shall  be 
determined  by  adding  the  prices  of  each 
trade  during  the  four  minute  time 
period  referenced  above  (excluding  the 
trade  in  question)  and  dividing  by  the 
number  of  trades  during  such  time 
period  (excluding  the  trade  in  question). 
For  purposes  of  this  Rule,  the  average 
quote  width  shall  be  determined  by 
adding  the  quote  widths  of  each 
separate  quote  during  the  four  minute 
time  period  referenced  above  (excluding 
the  quote  in  question)  and  dividing  by 
the  number  of  quotes  during  such  time 
period  (excluding  the  quote  in 
question). 

Rule  6.87(a)(5)  Erroneous  Quote  in 
Underlying 

Electronic  trades  resulting  from  an 
erroneous  quote  in  the  underlying 
security  may  be  adjusted  or  nullified  as 
set  forth  in  section  (a)(3)  of  Rule  6.87. 

An  erroneous  quote  occurs  when  the 
underlying  security  has  a  width  of  at 
least  $1.00  and  has  a  width  at  least  five 
times  greater  than  the  average  quote 
width  for  such  underlying  security  on 
the  primary  market  (as  defined  in  Rule 
6. l(b)(2 7))  during  the  time  period 

^NYSE  Area  Rule  6.1(b)(27)  defines  Primary 
Market  as  the  principal  market  in  which  the 
underlying  stock  or  Exchange-Traded  Fund  Share  is 
traded. 


encompassing  two  minutes  before  and 
after  the  dissemination  of  such  quote. 

For  purposes  of  this  Rule,  the  average 
quote  width  shall  be  determined  by 
adding  the  quote  widths  of  each 
separate  quote  during  the  four  minute 
time  period  referenced  above  (excluding 
the  quote  in  question)  and  dividing  by 
the  number  of  quotes  during  such  time 
period  (excluding  the  quote  in  question) 
and  dividing  by  the  number  of  quotes 
during  such  time  period  (excluding  the 
quote  in  question). 

These  proposed  rule  changes  will 
provide  market  participants  on  NYSE 
Area  the  same  opportunities  for  price 
adjustment  or  trade  nullification  that  are 
available  on  other  options  exchanges. 

The  Exchange  notes  that  these 
provisions  are  similar  in  all  respects  to 
rules  already  approved  for  use  at  The 
Chicago  Board  Options  Exchange 
(“CBOE”)®  and  The  American  Stock 
Exchange  (“Amex”).^ 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act,®  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act,® 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NYSE  Area  believes  that 
this  proposal  is  appropriate  given  that  it 
provides  for  the  adjustment  or 
nullification  of  trades,  which  are 
executed  at  clearly  erroneous  prices  due 
to  no  fault  of  the  participants  on  the 
trade. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not> 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

e  See  CBOE  Rules  6.25(a)(4H5). 

See  Amex  Rules  936-ANTE(a)(4)-(5). 

“15U.S.C.  78f(h). 

9  15U.S.C.  78f(h)(5). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  tlie 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
Rule  19b-4(0(6)  thereunder.^^ 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  In  addition.  Rule  19b- 
4(f)(6)(iii)  requires  a  self-regulatory 
organization  to  provide  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a 
brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  requests  that  the  Commission 
waive  the  30-day  operative  delay  as  well 
as  the  five  business-day  pre-filing 
requirement  to  allow  the  Exchange  to 
immediately  offer  market  participants 
on  NYSE  Area  the  same  potential  for 
relief  that  is  available  at  other  option 
exchanges,  when  an  erroneous  print,  or 
quote,  in  an  underlying  security  occurs 
on  the  primary  market.  The  Exchange 
argued  that  such  flexibility  is 
increasingly  important  in  light  of  recent 
market  volatility.  The  Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.^®  Given  that  the  Exchange’s 
proposed  rule  change  is  substantially 
similar  to  the  rules  of  other  exchanges 
previously  approved  by  the 
Commission,^'*  the  proposal  does  not 
appear  to  present  any  novel  regulatory 
issues.  Therefore,  the  Commission 

'“15  U.S.C.  78s(b)(3)(A). 

>>17CFR240.19b-4(f)(6). 

For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 

’3  The  Commission  is  akso  waiving  the  five 
business-day  pre-filing  requirement. 

See  Amex  Rule  936-ANTE(a)(4)-(5)  and  CBOE 
Rule  6.25(a)(4j-(5)- 
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designates  the  proposal  operative  upon 
filing. 

At  any  time  within  60  days  of  the 
^  filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act! 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml];  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-106  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-106.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http ://www.sec. gov/ 
rules/sro.sbtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m-. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 


you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-106  and 
should  be  submitted  on  or  before 
October  31,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24179  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58734;  File  No.  SR- 
NYSEArca-2008-105] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Listing 
Certain  Derivative  Products  Pursuant 
to  Continued  Listing  Criteria 

October  6,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act” 
or  “Exchange  Act”)  ^  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  October  1,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NYSE  Area.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  Area,  through  its  wholly  owned 
subsidiary  NYSE  Area  Equities,  Inc. 
(“NYSE  Area  Equities”),  proposes  to 
adopt  Commentary  .01  to  Rule  5.2(b)  to 
allow  NYSE  Area  to  list  Derivative 
Products  (as  defined  in  the  proposed 
Commentary  .01  to  Rule  5.2(b))  that  (1) 
were  originally  listed  on  another 
registered  national  securities  exchange 
on  an  initial  listing  basis  and  continue 
to  be  listed  on  such  other  registered 
national  securities  exchange,  and  (2) 
satisfy  the  Exchange’s  continued  listing 
criteria.  The  text  of  the  proposed  rule 
change  is  set  forth  below  (new  language 
is  in  italics): 

Rule  5.2(b) 

*  ★  ★  *  * 

Commentary: 

.01  The  Exchange  is  permitted  to  list 
any  Derivative  Product,  as  described 


’5 17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.1 9b-4. 


below,  that  (1)  was  originally  listed  on 
another  registered  national  securities 
exchange  (“Other  SRO”)  and  continues 
to  be  listed  on  such  Other  SRO;  and  (2) 
satisfies  the  Exchange’s  continued 
listing  criteria  that  are  applicable  to  the 
product  class  that  would  include  such 
Derivative  Product.  For  the  purposes  of 
this  rule,  the  term  “Derivative  Product” 
shall  include  securities  described  in 
NYSE  Area  Equities  Rules  5.2(j)(2) 
(Equity  Linked  Notes);  5.2(j)(3) 
(Investment  Company  Units);  5.2(j)(4) 
(Index-Linked  Exchangeable  Notes); 
5.2(j)(6)  (Equity  Index-Linked  Securities, 
Commodity-Linked  Securities, 
Currency-Linked  Securities,  Fixed 
Income  Index-Linked  Securities, 
Futures-Linked  Securities  and 
Multifactor  Index-Linked  Securities); 
8.100  (Portfolio  Depositary  Receipts); 
and  Commentary  .01  to  Rule  8.200 
(Trust  Issued  Receipts). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Easis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt 
Commentary  .01  to  NYSE  Area  Equities 
Rule  5.2(b)  to  allow  NYSE  Area  to  list 
Derivative  Products  (as  defined  in  the 
proposed  Commentary  .01  to  Rule 
5.2(b))  3  that  (1)  were  originally  listed  on 


2  For  purposes  of  proposed  Rule  5.2(b), 
Commentary  .01,  the  term  “Derivative  Products” 
includes  securities  described  in  Rule  5.2(j)(2) 
(Equity-Linked  Notes);  Rule  5.2(j)(3)  (Investment 
Company  Units);  Rule  5.2(j)(4)  (Index-Linked 
Exchangeable  Notes);  and  Rule  5.2(j)(6)  (Index- 
Linked  Securities);  and  the  following  securities 
enumerated  in  provisions  of  section  2  to  Rule  8; 
Portfolio  Depositary  Receipts;  and  Trust  Issued 
Receipts  to  be  li.sted  pursuant  to  Rule  8.200, 
Commentary  .01.  Exchange  rules  relating  to  listing 
and  trading,  including  trading  pursuant  to  unlisted 
trading  privileges,  of  “Derivative  Products”  as 
described  above  permit  listing  and  trading  pursuant 
to  Rule  19b— 4(e)  under  the  Exchange  Act.  Rule  19b- 
4(e)  under  the  Exchange  Act  provides  that  the 
listing  and  trading  of  a  new  derivative  securities 
product  by  a  self-regulatory  organization  (“SRO”) 
shall  not  be  deemed  a  proposed  rule  change. 
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another  registered  national  securities 
exchange  (“Other  SRO”)  on  an  initial 
listing  basis  and  continue  to  he  listed  on 
such  Other  SRO  and  (2)  satisfy  the 
Exchange’s  continued  listing  criteria 
applicable  to  the  relevant  product  class. 
Such  Derivative  Products  would  be 
listed  pursuant  to  NYSE  Area  Equities 
continued  listing  criteria. 

For  example,  in  the  case  of  an  Index- 
Linked  Security  that  is  listed  on  an 
Other  SRO,  the  staff  of  the  Exchange 
would  determine  whether  the  Index- 
Linked  Security  met  the  continued 
listing  criteria.  If  the  Index-Linked 
Security  met  the  continued  listing 
criteria,  then  the  Exchange  would 
proceed  to  list  such  security  on  the 
Exchange.  If  the  Index-Linked  Security 
did  not  meet  the  continued  listing 
criteria,  the  staff  of  the  Exchange  would 
then,  in  its  sole  discretion,  either  file  a 
separate  rule  filing  under  Rule  19b-4  of 
the  Exchange  Act  proposing  that  the 
Index-Linked  Security  be  listed  on  the 
Exchange  pursuant  to  the  criteria  set 
forth  in  the  rule  filing,  or  decline  to  li.st 
the  Index-Linked  Security  on  the 
Exchange. 

The  Exchange  believes  that 
application  of  continued  listing  criteria 
is  appropriate  to  facilitate  the  listing  of 
Derivative  Products  from  Other  SROs  to 
the  Exchange.  Because  the  Exchange’s 
continued  listing  criteria  are  similar  or 
identical  to  those  of  certain  Other  SROs, 
the  Exchange  believes  there  would  be 
no  significant  regulatory  concerns  with 
facilitating  the  efficient  and  timely 
listing  of  Other  SRO-listed  Derivative 
Products  by  allowing  such  products  to 
satisfy  continued  listing  criteria."*  Also, 
in  light  of  the  similar  nature  of  the 
continued  listing  criteria  of  the 
Exchange  and  Other  SROs,  such  as  the 
Amex,  the  Exchange  believes  that 
having  the  ability  to  apply  continued 
listing  criteria  in  verifying  that  the 


pursuant  to  section  (c)(1)  of  Rule  19b-4,  if  the 
Commission  has  approved,  pursuant  to  Section 
19(b)  of  the  Exchange  Act,  the  SRO’s  trading  rules, 
procedures,  and  listing  standards  for  the  product 
class  that  would  include  the  new  derivatives 
securities  product,  and  the  SRO  has  a  surveillance 
program  for  the  product  class.  See  Securities 
Exchange  Act  Release  No.  40761  (December  8, 

1998),  63  FR  70952  (December  22,  1998)  (File  No. 
S7-13-98). 

'*  For  example,  the  following  are  American  Stock 
Exchange  LLC  (“Amex”)  listing  standards  for 
Derivative  Products  having  similar  or  identical 
continued  listing  standards  to  those  of  the 
Exchange:  Index  Fund  Shares  (Amex  Rule  lOOOA  et 
seq.y.  Portfolio  Depositary  Receipts  (Rules  1000  et 
seq.];  Trust  Issued  Receipts  (Rules  1200  et  seq.);  and 
securities  listed  under  Section  107  of  the  Amex 
Company  Guide,  including  Equity-Linked  Term  • 
Notes:  Index-Linked  Exchangeable  Notes;  Index- 
Linked  Securities;  Commodity-Linked  Securities; 
Currency-Linked  Securities:  Fixed  Income-Linked 
Securities:  Futures-Linked  Securities;  and 
Combination-Linked  Securities. 


Derivatives  Products  are  qualified  to  be 
listed  on  the  Exchange  will  not  harm 
investors.  In  addition,  such  flexibility 
will  assist  certain  issuers  of  Derivative 
Products  in  remaining  listed  and  traded 
on  a  national  securities  exchange, 
without  risking  possible  delisting  based 
on  a  failure  to  meet  the  applicable 
Exchange  initial  listing  criteria. 

Prior  to  listing  on  the  Exchange,  the 
issuer  of  a  Derivative  Product  would  be 
required  to  properly  delist  from  the 
Other  SRO  and  satisfy  the  applicable 
listing  procedures  of  the  Exchange  and 
applicable  statutory  and  regulatory 
requirements,  including,  without 
limitation.  Section  12  of  the  Act.^ 
relating  to  listing  such  Derivative 
Product  on  the  Exchange. 

The  Exchange  represents  that,  for  any 
Derivative  Product  listed  pursuant  to 
proposed  Commentary  .01  to  Rule 
5.2(b),  other  than  the  initial  listing 
standards,  the  shares  of  such  Derivative 
Product  will  comply  with  all  other 
pertinent  requirements  applicable  to  the 
product  class  that  would  include  such 
Derivative  Product,  including,  but  not 
limited  to,  requirements  relating  to  the 
dissemination  of  key  information,  such 
as  an  index  value,  reference  asset  value, 
and  intraday  indicative  value,  rules 
governing  the  trading  of  equity 
securities,  trading  hours,  trading  halts, 
surveillance,  firewalls,  and  Information 
Bulletins  to  ETP  Holders,  as  set  forth  in 
Exchange  rules  applicable  to  such 
Derivative  Product  and  prior 
Commission  orders  approving  the 
generic  listing  rules  applicable  to  the 
listing  and  trading  of  such  Derivative 
Product.** 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)®  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  securities, 
and,  in  general  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  would  assist  Other-SRO 
Derivative  Product  issuers  to  list  on  the 
Exchange,  thus  removing  a  potential 
impediment  to  the  mechanism  of  a  free 


5  15  U.S.Q.  78(/). 

5  See  email  from  Michael  Cavalier,  Chief  Counsel, 
NYSE  Euronext,  to  Christopher  Chow,  Special 
Counsel,  Commission,  dated  October  2,  2008. 
n5U.S.C.  78f(b). 

8  15  U.S.C.  78f(b)(5). 


and  open  market  and  protecting  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://ivww.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-105  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-105.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
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Internet  Web  site  {bttp://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-105  and 
should  be  submitted  on  or  before 
October  31,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-24180  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8OII-61-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11467] 

Alabama  Disaster  #AL-0001 6 

AGENCY:  U.S.  Small  Business 

Administration. 

action:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  ofAlabama  (FEMA-1 797-DR), 
dated  09/26/2008. 

.Incident:  Severe  Storms  and  Flooding 
associated  with  Hurricane  Ike. 

Incident  Period:  09/12/2008  through 
09/14/2008. 

Effective  Date:  09/26/2008. 

Physical  Loan  Application  Deadline 
Date:  11/25/2008. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  06/26/2009. 
ADDRESSES:  Submit  completed  loan 
applications  to:U.S.  Small  Business 
Administration,  Processing  and 


®17CFR200.30-3(a)(12). 


Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
09/26/2008,  Private  Non-Profit 
organizations  that  provide  essential 
services  of  governmental  nature  may  file 
disaster  loan  applications  at  the  address 
listed  above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counfies.Baldwin,  Mobile. 

The  Interest  Rates  are: 


Percent 

Other  (Including  Non-Profit  Orga¬ 
nizations)  With  Credit  Available 
Elsewhere  . 

5.250 

Businesses  and  Non-Profit  Orga¬ 
nizations  Without  Credit  Avail¬ 
able  Elsewhere  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  and  for  economic 
injury  is  11467. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24080  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11466] 

Alaska  Disaster  #AK-0001 4 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  of  Alaska  (FEMA-1 796-DR), 
dated  09/26/2008. 

Incident:  Severe  Storms,  Flooding, 
Landslides,  and  Mudslides. 

Incident  Period:  07/27/2008  through 
08/06/2008. 

Effective  Date:  09/26/2008. 

Physical  Loan  Application  Deadline 
Date:  11125/2008. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  06/26/2009. 
ADDRESSES:  Submit  completed  loan 
applications  to;  U.S.  Small  Business 


Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
09/26/2008,  Private  Non-Profit 
organizations  that  provide  essential 
services  of  governmental  nature  may  file 
disaster  loan  applications  at  the  address 
listed  above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  Denali  Borough, 
Fairbanks  North  Star  Borough, 
North  Slope  Borough,  Yukon- 
Koyukuk  REAA. 

The  Interest  Rates  are: 


Percent 

Other  (Including  Non-Profit  Orga¬ 
nizations)  With  Credit  Available 
Elsewhere  . . 

5.250 

Businesses  and  Non-Profit  Orga¬ 
nizations  Without  Credit  Avail¬ 
able  Elsewhere  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  and  economic 
injury  is  11466. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24083  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11469  and  #11470] 

Illinois  Disaster  #IL-0001 9 

AGENCY:  U.S.  Small  Business 

Administration. 

action:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA — 
1800— DR),  dated  10/03/2008. 

Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  09/13/2008  and 
continuing. 

Effective  Date:  10/03/2008. 

Physical  Loan  Application  Deadline 
Date:  12/02/2008. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  07/03/2009. 
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ADDRESSES:  Submit  completed  loan 
applications  to:U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster 
Assistance,U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
10/03/2008,  applications  for  disaster 
loans  may  be  filed  at  the  address  listed 
above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties  (Physical  Damage  and 
Economic  Injury  Loans): 

Cook,  Dekalb,  Dupage,  Grundy,  Kane, 
La  Salle,  Will. 

Contiguous  Counties  (Economic  Injury 
Loans  Only): 

Illinois: 

Boone,  Bureau,  Kankakee,  Kendall, 
Lake,  Lee,  Livingston,  Marshall, 
Mchenry,  Ogle,  Putnam, 

Winnebago,  Woodford. 

Indiana: 

Lake. 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage; 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere  . 

5.750 

Homeowners  Without  Credit 
Available  Elsewhere . 

2.875 

Businesses  With  Credit  Available 
Elsewhere  . 

8.000 

Other  (Including  Non-Profit  Orga¬ 
nizations)  With  Credit  Available 
Elsewhere  . 

5.250 

Businesses  and  Non-Profit  Orga¬ 
nizations  Without  Credit  Avail- 

able  Elsewhere  . 

4.000 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  114696  and  for 
economic  injury  is  114700. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24141  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #11449  and  #11450] 

Indiana  Disaster  Number  IN-00026 

agency:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  2. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1 795-DR),  dated  09/23/2008. 

Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  09/12/2008  and 
continuing. 

Effective  Date:  10/03/2008. 

Physical  Loan  Application  Deadline 
Date:  11/24/2008. 

EIDL  Loan  Application  Deadline  Date: 
06/23/2009. 

ADDRESSES:  Submit  completed  loan 
applications  to:U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster 
Assistance,U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  Presidential  disaster  declaration 
for  the  State  of  Indiana,  dated  09/23/ 
2008  is  hereby  amended  to  include  the 
following  areas  as  adversely  affected  by 
the  disaster: 

Primary  Counties:  (Physical  Damage 
and  Economic  Injury  Loans): 

Clark,  Crawford,  Dearborn,  Jackson, 
Knox,  Lawrence,  Martin,  Pike, 
Spencer,  Switzerland. 

Contiguous  Counties:  (Economic  Injury 
Loans  Only):Indiana: 

Brown,  Daviess,  Dubois,  Franklin, 
Gibson,  Greene,  Monroe,  Ohio, 
Orange,  Perry,  Sullivan,  Warrick. 
Illinois: 

Crawford,  Lawrence,  Wabash. 
Kentucky: 

Boone,  Daviess,  Gallatin,  Hancock, 
Oldham. 

Ohio: 

Butler,  Hamilton. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24140  Filed  10-9-08;  8:45  am] 
BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11458  and  #11459] 

Mississippi  Disaster  Number  MS- 
00024 

agency:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  1. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-l 794-DR),  dated  09/26/2008. 
Incident:  Hurricane  Gustav. 

Incident  Period:  08/28/2008  through 
09/08/2008. 

Effective  Date:  10/03/2008. 

Physical  Loan  Application  Deadline 
Date:  11/25/2008. 

EIDL  Loan  Application  Deadline  Date: 
06/26/2009. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  Presidential  disaster  declaration 
for  the  State  of  Mississippi,  dated  09/26/ 
2008  is  hereby  amended  to  include  the 
following  areas  as  adversely  affected  by 
the  disaster: 

Primary  Counties  (Physical  Damage  and 
Economic  Injury  Loans): 

Adams,  Wilkinson. 

Contiguous  Counties/Parishes 

(Economic  Injury  Loans  Only): 
Mississippi:  Amite,  Franklin, 
Jefferson. 

Louisiana:  Concordia,  East  Feliciana, 
Tensas,  West  Feliciana. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24105  Filed  10-9-08;  8:45  am] 
BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11471] 

New  Hampshire  Disaster  #NH-00005 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 
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SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  of  New  Hampshire  (FEMA- 
1 799-DR),  dated  10/03/2008. 

Incident:  Severe  Storms  and  Flooding. 

Incident  Period:  09/06/2008  through 
09/07/2008. 

Effective  Date:  10/03/2008. 

Physical  Loan  Application  Deadline 
Date:  12/02/2008. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  07/03/2009. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road, Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster 
Assistance,U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington,  DC  20416 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
10/03/2008,  Private  Non-Profit 
organizations  that  provide  essential 
services  of  governmental  nature  may  file 
disaster  loan  applications  at  the  address 
listed  above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  Hillsborough. 

The  Interest  Rates  are: 


1 

1 

Percent 

Other  (Including  Non-Profit  Orga¬ 
nizations)  With  Credit  Available 
Elsewhere  . 

5.250 

Businesses  and  Non-Profit  Orga¬ 
nizations  Without  Credit  Avail¬ 
able  Elsewhere  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  and  for  economic 
injury  is  11471. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  E8-24142  Filed  10-9-08;  8:45  am]  . 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11426] 

New  Hampshire  Disaster  Number  NH- 
00007 

AGENCY:  U.S.  Small  Business 

Administration 

ACTION:  Amendment  1. 


SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  of  New  Hampshire  (FEMA- 
1787-DR),  dated  09/05/2008. 

Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  07/24/2008  through 
08/14/2008. 

Effective  Date:  09/18/2008. 
physical  Loan  Application  Deadline 
Date:  11/04/2008. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  President’s  major  disaster 
declaration  for  Private  Non-Profit 
organizations  in  the  State  of  New 
Hampshire,  dated  09/05/2008,  is  hereby 
amended  to  include  the  following  areas 
as  adversely  affected  by  the  disaster. 
Primary  Counties:  Carroll. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Number  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24143  Filed  10-9-08;  8:45  am] 
BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11464  and  #11465] 

Puerto  Rico  Disaster  #PR-00003 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Puerto  Rico  (FEMA-1 798-DR),  dated 
10/01/2008. 

Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  09/21/2008  and 
continuing. 

Effective  Date:  10/01/2008. 
physical  Loan  Application  Deadline 
Date:  12/01/2008. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  07/01/2009. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 


FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
10/01/2008,  applications  for  disaster 
loans  may  be  filed  at  the  address  listed 
above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
tbe  disaster: 

Primary  Municipalities  (Physical 
Damage  and  Economic  Injury 
Loans): 

Guayama,  Humacao,  Maunabo, 
Patillas,  Ponce,  Salinas,  Santa 
Isabel,  Yabucoa. 

Contiguous  Municipalities  (Economic 
Injury  Loans  Only): 

Puerto  Rico:  Adjuntas,  Aibonito, 
Arroyo,  Cayey,  Coamo,  Jayuya, 
Juana  Diaz,  Las  Piedras,  Naguabo, 
Penuelas,  San  Lorenzo,  Utuado. 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere . 

5.750. 

Homeowners  Without  Credit 
Available  Elsewhere . 

2.875. 

Businesses  With  Credit  Avail¬ 
able  Elsewhere  . . 

8.000. 

Other  (Including  Non-Profit  Or¬ 
ganizations)  With  Credit 
Available  Elsewhere  . 

5.250. 

Businesses  and  Non-Profit  Or¬ 
ganizations  Without  Credit 
Available  Elsewhere  . 

4.000. 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  114646  and  for 
economic  injury  is  114650. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24077  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #11430  and  #11431] 

Texas  Disaster  Number  TX-00308 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  1. 
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SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1791-DR),  dated  09/13/2008. 

Incident:  Hurricane  Ike. 

Incident  Period:  09/07/2008  and 
continuing  through  10/02/2008. 

Effective  Date:  10/03/2008. 

Physical  Loan  Application  Deadline 
Date:  11/12/2008. 

EIDL  Loan  Application  Deadline  Date: 
06/15/2009. 

ADDRESSES:  Submit  completed  loan 
applications  to;  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  President’s  major  disaster 
declaration  for  the  State  of  Texas,  dated 
09/13/2008  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  09/07/2008  and 
continuing  through  10/02/2008. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-24106  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Size  Standards: 

Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice  of  intent  to  waive  the 
Nonmanufacturer  Rule  for  Control  Cable 
and  Conductors;  Trailers  and  Heavy 
Duty  Truck  Tractors;  and  Line  Hardware 
(Insulator  Strings)  Manufacturing. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  Control  Cable 
and  Conductors,  Trailers  and  Heavy 
Duty  Truck  Tractors,  and  Line  Hardware 
(Insulator  Strings)  Manufacturing. 
According  to  a  request,  no  small 
business  manufacturers  supply  these 
classes  of  product  to  the  Federal 
government.  If  granted,  the  waiver 
would  allow  otherwise  qualified  regular 
dealers  to  supply  the  products  of  any 
manufacturer  on  a  Federal  contract  set 
aside  for  small  businesses,  service- 


disabled  veteran-owned  small 
businesses,  or  participants  in  the  SBA’s 
8(a)  Business  Development  Program. 
DATES:  Comments  and  source 
information  must  be  submitted  by 
October  27,  2008. 

ADDRESSES:  You  may  submit  comments 
and  source  information  to  Edith  G. 

Butler,  Program  Analyst,  Small  Business 
Administration,  Office  of  Government 
Contracting,  409  3rd  Street,  SW.,  Suite 
8800,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Edith  G.  Butler,  by  telephone  at  (202) 
619-0422;  by  FAX  at  (202)  481-1788;  or 
by  e-mail  at  edith.butler@sba.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
8(a)(17)  of  the  Small  Business  Act  (Act), 
and  15  U.S.C.  637(a)(17),  require  SBA’s 
implementing  regulations  that 
recipients  of  Federal  contracts  set  aside 
for  small  businesses,  service-disabled 
veteran-owned  small  businesses,  or 
participants  in  the  SBA’s  8(a)  Business 
Development  Program  provide  the 
product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor  of  the 
product.  This  requirement  is  commonly 
referred  to  as  the  Nonmanufacturer 
Rule.  The  SBA’s  regulations  imposing 
this  requirement  are  found  at  13  CFR 
121.406(b),  125.15(c).  Section 
8(a)(17)(b)(iv)  of  the  Act  authorizes  SBA 
to  waive  the  Nonmanufacturer  Rule  for 
any  “class  of  products”  for  which  there 
are  no  small  business  manufacturers  or 
processors  available  to  participate  in  the 
Federal  market. 

As  implemented  in  SBA’s  regulations 
at  13  CFR  21.1202(c),  in  order  to  be 
considered  available  to  participate  in 
the  Federal  market  for  a  class  of 
products,  a  small  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  government 
within  the  last  24  months.  The  SBA 
defines  “class  of  products”  based  on  a 
six  digit  coding  system.  The  coding 
system  is  the  Office  of  Management  and 
Budget  North  American  Industry 
Classification  System  (NAICS).  In 
addition,  SBA  uses  product  service 
codes  to  identify  particular  products 
within  the  NAICS  code  to  which  a 
waiver  would  apply. 

The  SBA  is  currently  processing  a 
request  to  waive  the  Nonmanufacturer 
Rule  for  Control  Cable  and  Conductors, 
North  American  Industry  Classification 
System  (NAICS)  code  335931  product 
service  code  6145;  Trailers  and  Heavy 
Duty  Truck  Tractors,  NAICS  code 
333924  product  service  code  2330;  and 
Line  Hardware  (Insulator  Strings), 


NAICS  code  335932  product  service 
code  5975. 

The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waivers  of  the 
Nonmanufacturer  Rule  for  these  classes 
of  products  codes  within  15  days  after 
date  of  publication  in  the  Federal 
Register. 

Dated;  October  3,  2008. 

Karen  C.  Hnntz, 

Director  for  Government  Contracting. 

[FR  Doc.  E8-24103  Filed  10-9-08;  8:45  am] 
BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  6391] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  “From 
Michelangelo  to  Annibale  Carracci:  A 
Century  of  Italian  Drawings  in  the 
Prado” 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  Delegation  of  Authority 
No.  236  of  October  19, 1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  (68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  “From 
Michelangelo  to  Annibale  Carracci;  A 
Century  of  Italian  Drawings  in  the 
Prado,”  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owner  or 
custodian.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Frick  Art  and  Historical 
Center,  Pittsburgh,  PA,  from  on  or  about 
October  25,  2008,  until  on  or  about 
January  4,  2009;  Mary  and  Leigh  Block 
Museum  of  Art,  Evanston,  IL,  from  on 
or  about  January  24,  2009,  until  on  or 
about  April  5,  2009;  and  Philbrook 
Museum  of  Art,  Tulsa,  OK,  from  on  or 
about  April  25,  2009,  until  on  or  about 
July  5,  2009,  and  at  possible  additional 
exhibitions  or  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julie 
Simpson,  Attorney-Adviser,  Office  of 
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the  Legal  Adviser,  U.S.  Department  of 
State  (telephone;  (202)  453-8050).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated;  October  5,  2008. 

C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  E8-24312  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  No.  OST-2008-0244;  0MB  Control: 
2105-0555] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection;Title: 
Short-term  Lending  Program  Online 
Application 

AGENCY:  Office  of  the  Secretary  (OST), 
U.S.  Department  of  Transportation 
(DOT). 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Office  of  the  Secretary, 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU),  invite 
public  comments  on  our  intention  to 
request  the  Office  of  Management  and 
Budget’s  (OMB)  approval  to  renew  an 
information  collection.  The  collection 
involves  the  use  of  the  “Short-term 
Lending  Online  Program  Application  for 
a  New  Loan  Guarantee”  and  the 
“Application  for  Loan  Guarantee 
Renewal”.  The  information  collected 
will  be  used  to  determine  the 
applicant’s  eligibility  and  is  necessary 
to  approve  or  deny  a  loan.  The 
collection  involves  the  use  of  the 
“Short-term  Lending  Program  Bank 
Verification  Loan  Activation  Form”; 
“Bank  Verification  Extension  Request 
Form”;  “Bank  Acknowledgement  Loan 
Close-Out  Form”;  “Guarantee  Loan 
Status  Report”;  “Pending  Loan  Status 
Report”;  “Drug-Free  Workplace  Act 
Certification  for  a  Grantee  Other  than  an 
Individual”;  “Certification  Regarding 
Lobbying  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements”; 
“Certification  Regarding  Debarment, 
Suspension”.  The  information  to  be 
collected  will  be  used  to  monitor  the 
administration  and  performance  of  the 
loans  guaranteed  under  the  Short-term 
Lending  Program,  as  well  as  the 
Participating  Lender’s  (PL)  compliance 
with  the  terms  established  in  the 
Cooperative  Agreement  between  DOT 
and  the  PL. 


We  are  required  to  publish  this  notice 
in  the  Federal  Register  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  on  this  notice 
should  be  received  by  December  9, 

2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Strine,  Manager,  Financial 
Assistance  Division,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Office  of  the  Secretary,  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue,  SE.,  Room  W56-497, 
Washington,  DC  20590.  Phone  number 
202-366-5343,  fax  number  202-366- 
1930.  Office  hours  are  ft-om  8:30  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

.  Background:  The  Short-term  Lending 
Program  (STLP)  provides  up  to  a  75% 
guaranteed  revolving  line  of  credit  for  a 
maximum  of  $750,000  to  finance 
accounts  receivable  arising  from 
transportation-related  contracts.  The 
primary  collateral  consists  of  the 
proceeds  of  the  transportation-related 
contracts.  These  loans  are  provided 
through  banks  that  serve  as  STLP 
Participating  Lenders  (PL).  The  term  of 
the  line  of  credit  is  for  one  (1)  year, 
which  may  be  renewed  up  to  a  total  of 
five  (5)  years.  A  potential  STLP 
participant  must  submit  a  guaranteed 
loan  application  package,  comprised  of 
a  loan  application,  with  supporting 
documentation  collected  from  the 
checklist  on  page  seven  (7)  of  the 
application.  A  current  STLP  participant 
may  submit  a  guaranteed  loan  renewal 
application  package,  comprised  of  an 
updated  loan  application,  with 
supporting  documentation  collected 
from  the  checklist  on  page  seven  (7)  of 
the  application.  As  part  of  the 
requirements  for  approval  as  a  Lender 
PL,  banks  must  submit  documentation 
that  demonstrates  it  is  a  drug-free 
workplace  by  executing  a  Certification 
of  Compliance  concerning  a  drug-free 
workplace;  that  no  Federal  funds  will  be 
utilized  for  lobbying  by  executing  a 
Certificate  Regarding  Lobbying  in 
compliance  with  Section  1352,  Title  21, 
of  the  U.S.  Code;  that  it  is  not  currently 
debarred  or  suspended  from 
participation  in  a  government  contract 
or  delinquent  on  a  government  debt  by 
submitting  a  current  SBA  Form  1624  or 
its  equivalent.  The  STLP  is  subject  to 
the  requirements  of  the  Federal  Credit 
Reform  Act  of  1990  (FCRA)  that 
includes  certain  budgeting  and 
accounting  requirements  for  Federal 
credit  programs.  The  PL  must  undertake 
processes  to  activate,  monitor,  service 
and  close-  out  STLP  loans.  To  fulfill  the 
requirements  of  FCRA,  the  PL  shall 
retain  all  documents,  files,  books,  and 


records  relevant  to  the  administration  of 
an  STLP  loan  and  must  submit  regular 
reports  and  required  documentation  to 
OSDBU  on  these  processes. 
SUPPLEMENTARY  INFORMATION: 

Form:  Short-term  Lending  Program 
Application  for  New  Loan  Guarantee 
(DOT  2301-l(REV.l):  A  potential  STLP 
participant  must  submit  a  guaranteed 
loan  application  package,  comprised  of 
a  loan  application,  with  supporting 
documentation.  The  application  may  be 
obtained  directly  from  OSDBU,  from  a 
current  PL,  or  online  from  the  agency’s 
Web  site  currently  at  http:// 
osdbu.dot.gov/documents/pdf/stlp/ 
stlpapp.pdf. 

Respondents:  Certified  Disadvantaged 
Business  Enterprises  (DBEs)  and  other 
Certified  Small  Businesses  (8a,  women- 
owned,  small  disadvantaged,  HubZone, 
veteran  owned,  and  service  disabled 
veteran  owned)  interested  in  financing 
their  transportation-related  contracts. 

Respondents:  100. 

Frequency:  Once. 

Estimated  Average  Burden  per 
Response:  2  hours. 

Estimated  Total  Annual  Burden 
Hours:  200  hours. 

New  loan  application  supporting 
documentation  may  include,  but  is  not 
limited  to,  the  following  items: 

a.  Business,  trade  or  job  performance 
reference  letters; 

b.  DBE  or  other  eligible  certification 
letters; 

c.  Signed  and  dated  borrower 
certification  that  all  federal,  state  and 
local  taxes  are  current; 

d.  Business  tax  returns; 

e.  Business  financial  statements; 

f.  Personal  income  tax  returns; 

g.  Personal  financial  statements; 

h.  Schedule  of  work  in  progress; 

i.  Signed  and  dated  copy  of 
transportation-related  contracts  to  be 
used  as  collateral; 

i.  Business  debt  schedule; 

K.  Cash  flow  projections; 

1.  Evidence  of  bonding  and  insurance. 

Respondents:  100. 

Frequency:  Once. 

Estimated  Average  Burden  per 
Response:  12  hours. 

Estimated  Total  Annual  Burden 
Hours:  1200  hours. 

SUPPLEMENTARY  INFORMATION: 

Form:  Short-term  Lending  Program 
Application  for  Loan  Guarantee 
Renewal  (DOT  2302-1).  A  current  STLP 
participant  may  submit  a  guaranteed 
loan  renewal  application  package, 
comprised  of  an  updated  loan 
application,  with  supporting 
documentation.  The  application  may  be 
obtained  directly  from  OSDBU,  from  a 
current  PL,  or  online  from  the  agency’s 
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Web  site  currently  at  http:// 

osdhu.dot.gov/documents/pdf/stlp/ 

stlpapp.pdf. 

Respondents:  100. 

Frequency:  Annually,  up  to  five  years. 

Estimated  Average  Burden  per 
Response:  8  hours. 

Estimated  Total  Annual  Burden 
Hours:  800  hours. 

Application  supporting 
documentation.  Supporting 
documentation  may  include,  but  is  not 
limited  to,  the  following  items: 

a.  Current  job  performance  reference 
letter  (within  the  past  12  months); 

b.  Evidence  of  current  DBE  and/or 
other  eligible  certification; 

c.  Business  tax  returns  for  the  most 
recent  fiscal  year; 

d.  Business  financial  statements  for 
the  most  recent  fiscal  year; 

e.  If  the  business’  last  fiscal  year  has 
been  ended  longer  than  90  days  at  the 
time  of  application,  then  applicant  must 
submit  interim  business  financial 
statements  to  include  balance  sheet, 

P&L  and  updated  aging  reports  of  both 
receivables  and  payables; 

f.  Current  work  in  progress  schedule 
or  statement; 

g.  Personal  income  tax  returns; 

h.  Personal  financial  statements; 

i.  Signed  and  dated  copy  of 
transportation-related  contracts  to  be 
used  as  collateral; 

j.  Updated  cash  flow  projections; 
Respondents:  100. 

Frequency:  Annually,  up  to  five  years. 

Estimated  Average  Burden  per 
Response:  4  hours. 

Estimated  Total  Annual  Burden 
Hours:  400  hours. 

SUPPLEMENTARY  INFORMATION: 

Form:  Short-term  Lending  Program 
Bank  Verification  Loan  Activation  Form 
(DOT  F  2303-1).  The  PL  must  submit  to 
OSDBU  a  Loan  Activation  Form  that 
indicates  the  date  in  which  the  loan  has 
been  activated/funded. 

Respondents:  Participating  Lenders 
that  are  in  thfe  process  or  have  entered 
into  cooperative  agreements  with  DOT’S 
OSDBU  under  the  STLP’s  governing 
policies  and  procedures. 

Respondents:  100. 

Frequency:  Annually,  up  to  five  years. 

Estimated  Average  Burden  per 
Response:  V2  hour. 

Estimated  Total  Annual  Burden 
Hours:  50  hours. 

Form:  Short-term  Lending  Program 
Bank  Verification  Extension  Request 
Form(DOT  F  2310-1).  An  extension  of 
the  original  loan  guarantee  for  a 
maximum  period  of  ninety  (90)  days 
may  be  requested,  in  writing,  by  the  PL 
using  the  STLP  Extension  Request 
Form. 


Respondents:  100. 

Frequency:  Annually.  <Estimated 
Average  Burden  per  Response:  V2  hour. 

Estimated  Total  Annual  Burden 
Hours:  50  hours. 

Form:  Short-term  Lending  Program 
Bank  Acknowledgement  Loan  Close-Out 
Form  (DOT  F  2304-1).  The  PL  must 
submit  to  OSDBU  a  Loan  Close-out 
Form  upon  full  repayment  of  the  STLP 
loan,  or  upon  expiration  of  the  loan 
guarantee. 

Respondents:  100. 

Frequency:  Annually. 

Estimated  Average  Burden  per 
Response:  V2  hour. 

Estimated  Total  Annual  Burden 
Hours:  50  hours. 

Form:  Guarantee  Loan  Status  Report; 
Pending  Loan  Status  Report.  PL  must 
submit  each  month  to  OSDBU  a  status 
report  of  pending  loans  (DOT  F  2306- 
1)  and  guaranteed  loans  (DOT  F  2305- 
1)  including  the  previous  month’s 
activity  for  these  loans. 

Respondents:  100. 

Frequency:  Monthly. 

Estimated  Average  Burden  per 
Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  1200  hours. 

Form:  Drug-Free  Workplace  Act 
Certification  for  a  Grantee  Other  than  an 
Individual  (DOT  F  2307-1)  to  certify 
that  it  is  a  drug-free  workplace  by 
executing  a  Gertification  of  Compliance 
concerning  a  drug-free  workplace. 

Respondents:  100. 

Frequency:  Once. 

Estimated  Average  Burden  per 
Response:  15  minutes. 

Estimated  Total  Annual  Burden 
Hours:  25  hours. 

Form:  Certification  Regarding 
Lobbying  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreement  (DOT  F 
2308-1).  PL  must  certify  that  no  Federal 
funds  will  be  utilized  for  lobbying  by 
executing  a  Certificate  Regarding 
Lobbying  in  compliance  with  Section 
1352,  Title  21,  of  the  U.S.  Code. 

Respondents:  100. 

Frequency:  Once. 

Estimated  Average  Burden  per 
Response:  15  minutes. 

Estimated  Total  Annual  Burden 
Hours:  25  hours. 

Form:  Certification  Regarding 
Debarment,  Suspension  (DOT  F  2309- 
1).  The  PL  must  not  currently  be 
debarred  or  suspended  from 
participation  in  a  government  contract 
or  delinquent  on  a  government  debt  by 
submitting  a  current  SBA  Form  1624  or 
its  equivalent. 

Respondents:  100. 

Frequency:  Once. 

Estimated  Average  Burden  per 
Response:  15  minutes. 


Estimated  Total  Annual  Burden 
Hours:  25  hours. 

ADDRESSES:  You  may  submit  your 
comments  (identified  by  DOT  DMS 
Docket  Number  OST-2008-0244)  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov/.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Agency  Web  Site:  http:// 
dms.dot.gov/.  Follow  the  instructions 
for  submitting  comments  on  the  DOT 
electronic  docket  site. 

•  Fax:  1-202-493-2251. 

•  Mail  or  Hand  Delivery:  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  1200  New  Jersey 
Avenue,  SE.,  West  Building,  Room 
W12-140,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  Office  of  the 
Secretary’s  performance:  (2)  the 
accuracy  of  the  estimated  burden;  (3) 
ways  for  the  Office  of  the  Secretary  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized  without  reducing  the  quality 
of  the  collected  information.  The  agency 
will  summarize  and/or  include  your 
comments  in  the  request  for  OMB’s 
clearance  of  this  information  collection. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  in  Washington,  DC,  on  October  2, 
2008. 

Patricia  Lawton, 

DOT  PRA  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  E8-24164  Filed  10-9-08;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 


AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 


Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Dane  County  Regional  Airport, 
Madison,  Wl 


BILLING  CODE  4910-9X-P 
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SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  authorize  the  release  of 
10.73  acres  of  the  airport  property.  The 
Wisconsin  Department  of 
Transportation  (WisDOT)  is  seeking  an 
easement  on  the  east  edge  of  the  airport 
to  construct  a  local  connector  road 
(Bartillon  Drive  extension)  between 
USH  51  and  Portage  Road  in  Madison. 
WisDOT  will  also  construct  a  sidewalk 
along  the  west  side  of  Portage  Road  from 
Rieder  Road  to  Melody  Lane. 

The  acreage  being  released  is  not 
needed  for  aeronautical  use  as  currently 
identified  on  the  Airport  Layout  Plan. 

The  acreage  comprising  this  parcel  was 
originally  acquired  under  Grant  No. 
ADAP  10  in  1980.  The  County  of  Dane 
(Wisconsin),  as  airport  owner,  has 
concluded  that  the  subject  airport  land 
is  not  needed  for  expansion  of  airport 
facilities.  There  are  no  impacts  to  the 
airport  by  allowing  the  airport  to 
dispose  of  the  property.  The  airport  will 
receive  the  appraised  fair  market  value 
of  the  land.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  disposal  of  the 
subject  airport  property  nor  a 
determination  of  eligibility  for  grant-in- 
aid  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the 
disposal  of  the  airport  property  will  be 
in  accordance  with  FAA’s  Policy  and 
Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16, 1999. 

In  accordance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an . 
aeronautical  purpose. 

DATES:  Comments  must  be  received  on 
or  before  November  10,  2008. 

ADDRESSES:  Ms.  Sandra  E.  DePottey, 
Program  Manager,  Federal  Aviation 
Administration,  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapolis,  MN  55450-2706. 
Telephone  Number  (612)  713—4350/ 

FAX  Number  (612)  713-4364. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location 
or  at  the  Dane  County  Regional  Airport, 
4000  International  Lane,  Madison,  WI 
53704. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandra  E.  DePottey,  Program  Manager, 
Federal  Aviation  Administration, 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
MN  55450-2706.  Telephone  number 
(612)  713-4350/FAX  number  (612)  713- 
4364.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 


location  or  at  the  Dane  County  Regional 
Airport,  4000  International  Lane, 
Madison,  WI  53704. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  subject 
airport  property  to  be  released  at  Dane 
County  Regional  Airport  in  Madison, 
Wisconsin  and  described  as  follows: 

A  parcel  of  land  located  in  Northwest 
1/4  and  the  Northeast  1/4  of  the 
Northwest  1/4  of  Section  28,  T8N,  RlOE, 
Town  of  Burke  and  the  City  of  Madison, 
Dane  County,  WI. 

Said  parcel  subject  to  all  easements, 
restrictions,  and  reservations  of  record. 

Issued  in  Minneapolis,  MN,  on  August  5, 
2008. 

Robert  A.  Huber, 

Manager,  Minneapolis  Airports  District 
Office,  FAA,  Great  Lakes  Region. 

(FR  Doc.  E8-24108  Filed  10-9-08;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Springfield-Beckley  Municipal  Airport, 
Springfield,  OH 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use  and  to  authorize  the 
sale  of  the  airport  property.  The 
proposal  consists  of  2  parcels  of  land, 
totaling  approximately  69.525  acres. 
Current  use  and  present  condition  Is 
undeveloped  land  compatible  with  local 
commercial/industrial  zoning 
classification.  The  land  was  acquired  by 
the  City  of  Springfield  and  has  never 
had  federal  participation.  There  are  no 
impacts  to  the  airport  by  allowing  the 
airport  to  sell  the  property.  Subject  land 
may  provide  good  commercial/ 
industrial  development  opportunities 
for  the  community  and  are  well  outside 
airport  perimeter  fence  limits.  Approval 
does  not  constitute  a  commitment  by 
the  FAA  to  financially  assist  in  the  sale 
of  the  subject  airport  property  nor  a 
determination  of  eligibility  for  grant-in- 
aid  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the  sale  of 
the  airport  property  will  be  in 
accordance  FAA’s  Policy  and 
Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 


In  accordance  with  section  47107  (h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  ip  the 
Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose. 

DATES:  Comments  must  be  received  on 
or  before  October  20,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marion  D.  Pena,  Program  Manager, 
Federal  Aviation  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office,  DET-ADO  610,  11677  South 
Wayne  Road,  Romulus,  Michigan  48174. 
Telephone  Number  (734)  229-2909/ 

FAX  Number  (734)  229-2950. 

Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location 
or  at  the  Springfield-Eeckley  Municipal 
Airport,  Springfield,  Ohio. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  property 
located  in  Springfield,  Clark  County, 
Ohio,  and  described  as  follows: 

Parcel-1  Airpark  Ohio  Plat 

46.664  Acres 

Pt.  10-4-8,  July  21,  2008 

Situate  in  the  State  of  Ohio,  County  of 
Clark,  Township  of  Green  and  being 
part  of  Section  10,  Town  4,  Range  8, 
Between  the  Miami  Rivers  Survey  and 
being  described  as  follows: 

Beginning  at  the  southwesterly  corner 
of  Airpark  Ohio  Re-plat,  Section  1  as 
recorded  in  the  Plat  Records  of  Clark 
County,  Ohio; 

Thence,  5  84°  12'  39"  E,  954.81  feet; 
Thence  with  the  southerly  extension  of 
the  east  line  of  Green-Field  Drive,  S 
04°  42'  01"  W,  399.48  feet; 

Thence,  S  84°  12'  14"  E,  1044.73  feet; 
Thence,  S  55°  02'  29"  W,  2158.95  feet; 
Thence,  S  63°  34'  33"  W,  333.14  feet; 
Thence,  N  04°  54'  31"  E,  769.81  feet; 
Thence  with  the  future  southerly  line  of 
the  westerly  extension  of  Green-Field 
Drive,  N  85°  05'  29"  W,  73.06  feet; 
Thence,  N  05°  33'  48"  E,  1217.76  feet  to 
the  point  of  beginning  and  containing 
46.664  acres  subject,  however,  to  all 
rights-of-way,  easements  and 
restrictions  of  record. 

Being  all  of  the  proposed  Airpark 
Ohio  Section  2,  Phase  1. 

Parcel-2  Airpark  Ohio  Plat 

22.861  Acres 

Pt.  10-4-8,  July  21,  2008 

Situate  in  the  State  of  Ohio,  County  of 
Clark,  Township  of  Green  and  being 
part  of  Section  10,  Town  4,  Range  8, 
Between  the  Miami  Rivers  Survey  and 
being  described  as  follows: 

Beginning  at  a  point,  S  05°  33'  48"  W, 
1092.75  feet  from  the  southwesterly 
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corner  of  the  Airpark  Ohio  Replat, 
Section  1,  as  recorded  in  the  Plat 
Records  of  Clark  County,  Ohio; 

Thence,  S  05°  33'  48"  W,  125.01  feet; 
Thence  with  the  south  line  of  the  future 
westerly  extension  of  Green-Field 
Drive,  S  85°  05'  29"  E,  73.06  feet; 
Thence,  S  04°  54'  31"  W,  769.81  feet; 
Thence,  5  63°  34'  33"  W,  900.96  feet; 
Thence  with  the  centerline  of  West 
Jackson  Road,  N  85°  11'  29"  W,  103.70 
feet; 

Thence  with  the  west  line  of  The  City 
of  Springfield  Airport  property,  N  05° 
14'41"E,  1363.56  feet; 

Thence  with  a  north  line  of  The  City  of 
Springfield  Airport  property,  S  85°  05' 
18"  E,  793.68  feet  to  the  point  of 
beginning  and  containing  22.861  acres 
subject,  however,  to  all  rights-of-way, 
easements  and  restrictions  of  record. 
Being  all  of  the  future  Airpark  Ohio 
Section  2  Phase  2  Plat. 

Issued  in  Romulus,  Michigan,  on 
September  18,  2008. 

Matthew  J.  Thys, 

Manager,  Detroit  Airports  District  Office, 

FAA,  Great  Lakes  Region. 

[FR  Doc.  E8-24098  Filed  10-9-08;  8:45  am] 
BILLING  CODE  491(>-13-4M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Olmsted  County,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent  to  Terminate 
EIS. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Environmental  Impact  Statement  (EIS) 
process  for  proposed  highway 
improvements  to  Trunk  Highway  (TH) 

14  in  Olmsted  County,  Minnesota  is 
terminated.  The  original  Notice  of  Intent 
for  this  EIS  process  was  published  in 
the  Federal  Register  on  October  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Environmental  Engineer, 
Federal  Highway  Administration, 

Galtier  Plaza,  Suite  500,  380  Jackson 
Street,  St.  Paul,  Minnesota  55101, 
Telephone  (651)  291-6120;  or  Greg 
Paulson,  P.E.,  Project  Manager, 
Minnesota  Department  of 
Transportation — District  6,  2900  48th 
Street  NW.,  Rochester,  Minnesota 
55901,  Telephone  (507)  286-7502;  (651) 
296-9930  TTY. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Minnesota  Department  of 


Transportation  (Mn/DOT)  has 
terminated  the  EIS  process  beguiT  in 
2002  to  address  safety,  operational, 
structural  and  geometric  deficiencies  on 
TH  14  from  the  end  of  the  four-lane 
roadway  on  the  east  side  of  Rochester 
through  Eyota,  approximately  eight 
miles,  Olmsted  County,  Minnesota.  The 
Scoping  Decision  Document  for  the 
project  was  approved  by  Mn/DOT  on 
October  1,  2003.  On  December  18,  2003, 
Mn/DOT  notified  federal,  state  and  local 
agencies  through  the  Minnesota 
Environmental  Quality  Board’s 
Distribution  List  that  funding 
constraints  have  resulted  in  a  delay  in 
proceeding  with  the  environmental 
review  process  for  the  project.  At  such 
time  when  funding  is  available  to 
proceed  with  the  project,  the  results  of 
the  scoping  process  will  be  reviewed 
and  updated,  as  appropriate.  Therefore, 
the  EIS  for  this  project  has  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  2,  2008. 

Cheryl  B.  Martin, 

Environmental  Engineer,  Federal  Highway 
Administration,  St.  Paul,  Minnesota. 

[FR  Doc.  E8-23991  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Otter 
Tail  and  Wadena  Counties,  MN 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent  to  Terminate 
EIS. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Environmental  Impact  Statement  (EIS) 
process  for  proposed  highway 
improvements  to  Trunk  Highway  (TH) 
10  in  Otter  Tail  and  Wadena  Counties, 
Minnesota  is  terminated.  The  original 
Notice  of  Intent  for  this  EIS  process  was 
published  in  the  Federal  Register  on 
March  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Martin,  Environmental  Engineer, 
Federal  Highway  Administration, 
Galtier  Plaza,  Suite  500,  380  Jackson 
Street,  St.  Paul,  Minnesota  55101, 
Telephone  (651)  291-6120;  or  Lori 
Vanderhider,  P.  E.,  Project  Manager, 
Minnesota  Department  of 


Transportation — District  4, 1000 
Highway  10  West,  Detroit  Lakes, 
Minnesota  56501,  Telephone  (218)  846- 
7955;  (651)  296-9930  TTY. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  (Mn/DOT)  has 
terminated  the  EIS  process  begun  in 
2003  to  address  future  transportation 
demand,  safety  problems,  access 
management,  interregional  corridor 
status,  and  system  continuity  on  TH  10 
from  620th  Avenue  in  Bluffton,  Otter 
Tail  County  to  approximately  1.5  miles 
east  of  Wadena,  Wadena  County, 
Minnesota,  a  distance  of  approximately 
6.5  miles.  The  Scoping  Decision 
Document  for  the  project  was  approved 
by  Mn/DOT  on  April  6,  2004.  In  June 
2008,  Mn/DOT  issued  a  press  release  to 
notify  the  agencies  and  public  that  work 
on  the  EIS  was  being  discontinued  after 
the  Draft  EIS  studies  were  unable  to 
identify  a  safety  or  capacity  need  for 
expansion  of  TH  10  in  the  project  area. 
Therefore,  the  EIS  for  this  project  has 
been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  3,  2008. 

Cheryl  B.  Martin, 

Environmental  Engineer,  Federal  Highway 
Administration,  St.  Paul,  Minnesota. 

(FR  Doc.  E8-23992  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4919-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  Impact  Statement: 
Sherburne  County,  MN 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent  to  Terminate 
Tier  I  EIS. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the  Tier 
I  Environmental  Impact  Statement  (EIS) 
process  for  proposed  highway 
improvements  to  Trunk  Highway  (TH) 
10  in  Sherburne  County,  Minnesota  is 
terminated.  The  original  Notice  of  Intent 
for  this  Tier  I  EIS  process  was  published 
in  the  Federal  Register  on  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Environmental  Engineer, 
Federal  Highway  Administration, 

Galtier  Plaza,  Suite  500,  380  Jackson 
Street,  St.  Paul,  Minnesota  55101, 
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Telephone  (651)  291-6120;  or  Claudia 
Dumont,  Project  Manager,  Minnesota 
Department  of  Transportation — District 
3,  3725  12th  Street  North,  St.  Cloud, 
Minnesota  56303,  Telephone  (320)  223- 
6530;  (651)  296-9930  TTY. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  (Mn/DOT)  has 
terminated  the  Tier  I  EIS  process  begun 
in  2003  to  address  future  transportation 
demand,  safety  problems,  access 
management  and  interregional  corridor 
status  on  TH  10  from  1.0  mile  east  of  Big 
Lake  to  0.75  mile  west  of  Big  Lake, 
Sherburne  County,  Minnesota.  The 
purpose  of  the  Tier  I  EIS  was  to  preserve 
right  of  way  for  the  proposed  highway 
improvement.  The  Scoping  Decision 
Document  for  the  project  was  approved 
by  Mn/DOT  on  April  23,  2004.  On  June 
18,  2008,  Mn/DOT  notified  federal,  state 
and  local  agencies;  tribal  governments; 
interested  parties;  and  the  public  that 
work  on  the  Tier  I  EIS  was  being 
discontinued  due  to  a  lack  of  identified 
funding  for  any  of  the  build  alternatives. 
Mn/DOT  will  proceed  with 
implementing  more  affordable  and 
timely  safety  improvements  on  existing 
TH  10.  Therefore,  the  Tier  I  EIS  for  this 
project  has  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  3,  2008. 

Cheryl  B.  Martin, 

Environmental  Engineer,  Federal  Highway 
Administration,  St.  Paul,  Minnesota. 

’  (FR  Doc.  E8-23988  Filed  10-9-08;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-98-3637;  FMCSA-99- 
6156;  FMCSA-00-7006;  FMCSA-00-7165; 
FMCSA-00-8203;  FMCSA-02-1 2294; 
FMCSA-04-18885;  FMCSA-06-23773; 
FMCSA-06-24783] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  renewal  of 
exemptions;  request  for  comments. 

SUMMARY:  FMCSA  announces  its 
decision  to  renew  the  exemptions  from 
the  vision  requirement  in  the  Federal 


Motor  Carrier  Safety  Regulations  for  15 
individhals.  FMCSA  has  statutory 
authority  to  exempt  individuals  from 
the  vision  requirement  if  the 
exemptions  granted  will  not 
compromise  safety.  The  Agency  has 
concluded  that  granting  these 
exemption  renewals  will  provide  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  of  safety  maintained 
without  the  exemptions  for  these 
commercial  motor  vehicle  (CMV) 
drivers. 

DATES:  This  decision  is  effective 
November  9,  2008.  Comments  must  be 
received  on  or  before  November  10, 

2008. 

ADDRESSES:  You  may  submit  comments 
bearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  ID  FMCSA-98- 
3637;  FMCSA-99-6156;  FMCSA-00- 
7006;  FMCSA-00-7165;  FMCSA-00- 
8203;  FMCSA-02-1 2 294;  FMCSA-04- 
18885;  FMCSA-06-23773;  FMCSA-06- 
24783,  using  any  of  the  following 
methods. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  Wl  2-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

•  Fax:  1-202-493-2251. 

Each  submission  must  include  the 
Agency  name  and  the  docket  number  for 
this  Notice.  Note  that  DOT  posts  all 
comments  received  without  change  to 
http://www.regulations.gov,  including 
any  personal  information  included  in  a 
comment.  Please  see  the  Privacy  Act 
heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
www.regulations.gov  at  any  time  or 
Room  W12-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC,  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
FDMS  is  available  24  hours  each  day, 
365  days  each  year. 

If  you  want  acknowledgment  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 


Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19476).  This  information  is  also 
available  at  http://DocketInfo.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  D.  Gunnels,  Director,  Medical 
Programs,  (202)  366-4001, 
fmcsamedical@dot.gov,  FMGSA, 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Room  W64- 
224,  Washington,  DG  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5  . p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.G.  31136(e)  and  31315, 
FMCSA  may  renew  an  exemption  from 
the  vision  requirements  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  CMVs  in  interstate  commerce,  for  a 
two-year  period  if  it  finds  “such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption.”  The 
procedures  for  requesting  an  exemption 
(including  renewals)  are  set  out  in  49 
CFR  part  381. 

Exemption  Decision 

This  notice  addresses  15  individuals 
who  have  requested  a  renewal  of  their 
exemption  in  accordance  with  FMCSA 
procedures.  FMCSA  has  evaluated  these 
16  applications  for  renewal  on  their 
merits  and  decided  to  extend  each 
exemption  for  a  renewable  two-year 
period.  They  are: 

Donald  O.  Clopton,  Steven  H.  Heidorn, 
Jimmy  E.  Settle,  Richard  B.  Eckert, 
Danny  E.  Hillier,  Noel  S.  Wangerin, 
Charles  B.  Edwards,  Jimmy  D. 

Johnson,  II,  Hubert  Whittenburg,  Gary 
R.  Evans,  Gary  L.  Killian,  George  R. 
Gorsuch,  Jr.,  Volga  Kirkwood,  Harlan 
L.  Gunter,  Garry  R.  Setters. 

These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 
examination  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist’s 
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or  optometrist’s  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver’s  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official.  Each  exemption  will  be  valid 
for  two  years  unless  rescinded  earlier  by 
FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has . 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31136(e)  and 
31315. 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  two  years  from  its  approval  date 
and  may  be  renewed  upon  application 
for  additional  two  year  periods.  In 
accordance  with  49  U.S.C.  31136(e)  and 
31315,  each  of  the  15  applicants  has 
satisfied  the  entry  conditions  for 
obtaining  an  exemption  from  the  vision 
requirements  (63  FR  30285;  63  FR 
54519;  63  FR  196;  64  FR  54948;  65  FR 
159;  67  FR  67234;  69  FR  62741;  71  FR 
62147;  65  FR  20245;  65  FR  57230;  67  FR 
57266;  65  FR  33406;  65  FR  57234;  65  FR 
66293;  67  FR  67234;  67  FR  46016;  67  FR 
57267;  69  FR  53493;  69  FR  62742;  71  FR 
62148;  71  FR  6826;  71  FR  19602;  71  FR 
32183;  71  FR  41310).  Each  of  these  15 
applicants  has  requested  renewal  of  the 
exemption  and  has  submitted  evidence 
showing  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  specified 
at  49  CFR  391.41(b)(10)  and  that  the 
vision  impairment  is  stable.  In  addition, 
a  review  of  each  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  over  the  past  two  years 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver’s  ability  to 
continue  to  drive  safely  in  interstate 
commerce.  Therefore,  FMCSA 
concludes  that  extending  the  exemption 
for  each  renewal  applicant  for  a  period 
of  tw’o  years  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption. 

Request  for  Comments 

FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver’s  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 


requirements  at  49  U.S.C.  31136(e)  and 
31315.  However,  FMCSA  requests  that 
interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  comments  by  November 
10,  2008. 

FMCSA  believes  that  the 
requirements  for  a  renewal  of  an 
exemption  under  49  U.S.C.  31136(e)  and 
31315  can  be  satisfied  by  initially 
granting  the  renewal  and  then 
requesting  and  evaluating,  if  needed, 
subsequent  comments  submitted  by 
interested  parties.  As  indicated  above, 
the  Agency  previously  published 
notices  of  final  disposition  announcing 
its  decision  to  exempt  these  15 
individuals  from  the  vision  requirement 
in  49  CFR  391.41(b)(10).  The  final 
decision  to  grant  an  exemption  to  each 
of  these  individuals  was  based  on  the 
merits  of  each  case  and  only  after 
careful  consideration  of  the  comments 
received  to  its  notices  of  applications. 
The  notices  of  applications  stated  in 
detail  the  qualifications,  experience, 
and  medical  condition  of  each  applicant 
for  an  exemption  from  the  vision 
requirements.  That  information  is 
available  by  consulting  the  above  cited 
Federal  Register  publications. 

Interested  parties  or  organizations 
possessing  information  that  would 
otherwise  show  that  any,  or  all  of  these 
drivers,  are  not  currently  achieving  the 
statutory  level  of  safety  should 
immediately  notify  FMCSA. 

The  Agency  will  evaluate  any  adverse 
evidence  submitted  and,  if  safety  is 
being  compromised  or  if  continuation  of 
the  exemption  would  not  be  consistent 
with  the  goals  and  objectives  of  49 
U.S.C.  31136(e)  and  31315,  FMCSA  will 
take  immediate  steps  to  revoke  the 
exemption  of  a  driver. 

Issued  on:  October  2,  2008. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy  and 
Program  Development. 

(FR  Doc.  E8-24104  Filed  10-9-08;  8:45  am) 
BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Paul  S.  Sarbanes  Transit  in  Parks 
Program,  Formerly  Alternative 
Transportation  in  Parks  and  Public 
Lands  Program 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Announcement  of  project 
selections. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  Federal  Transit 


Administration  (FTA)  announces  the 
selection  of  projects  to  be  funded  under 
Fiscal  Year  (FY)  2008  appropriations  for 
the  Paul  S.  Sarbanes  Transit  in  Parks 
program  (formally  the  Alternative 
Transportation  in  Parks  and  Public 
Lands  (ATPPL))  program,  authorized  by 
Section  3021  of  the  Safe,  Accountable, 
Flexible,  Efficient  Transportation  Equity 
Act — A  Legacy  for  Users  of  2005 
(SAFETEA-LU)  and  codified  in  49 
U.S.C.  5320.  The  Paul  S.  Sarbanes 
Transit  in  Parks  program  funds  capital 
and  planning  expenses  for  alternative 
transportation  systems  in  parks  and 
public  lands.  Federal  land  management 
agencies  and  State,  tribal  and  local 
governments  acting  with  the  consent  of 
a  Federal  land  management  agency  are 
eligible  recipients. 

FOR  FURTHER  INFORMATION  CONTACT: 
Award  recipients  who  are  State,  local, 
or  tribal  entities  may  contact  the 
appropriate  FTA  Regional 
Administrator  (See  Appendix  A)  for 
grant-specific  issues.  Award  Recipients 
who  are  a  specific  unit  of  the  following 
Federal  land  management  agencies 
should  work  with  the  contact  listed 
below  at  their  headquarters  office  to 
coordinate  the  availability  of  funds  to 
that  unit. 

•  Bureau  of  Land  Management:  Linda 
Force,  Linda_Force@blm.gov,  202-557- 
3567.'^ 

•  Fish  and  Wildlife  Service:  Nathan 
Caldwell,  nathan_caldwell@fvvs.gov, 
703-358-2376. 

•  Forest  Service:  Ellen  LaFayette, 
elafayette@fs.fed. us,  703-605-4509. 

•  National  Park  Service:  Kevin 
Percival,  Kevin_PercivaI@nps.gov,  303- 
969-2429. 

Any  other  Federal  land  management 
agency,  as  specified  by  49  U.S.C. 
5320(b)(2),  should  contact  Henrika 
Buchanan-Srnith  at  (202)  366-2053  for 
instructions  regarding  receiving  funds. 
For  general  information  about  the  Paul 
S.  Sarbanes  Transit  in  Parks  program, 
please  contact  Scott  Faulk,  Office  of 
Program  Management,  Federal  Transit 
Administration,  at  (202)  366-2053. 
SUPPLEMENTARY  INFORMATION: 

A  total  of  $25,000,000  was 
appropriated  for  FTA’s  Paul  S.  Sarbanes 
Transit  in  Parks  program  in  Fiscal  Year 
(FY)  2008,  and  $807,660  in  FY  2007 
funds  remain  ayailable  for  allocation.  Of 
this  amount,  $1,250,000  has  been 
reserved  for  oversight,  planning, 
research,  and  technical  assistance 
leaving  $24,557,660  available  for  project 
awards.  A  total  of  84  applicants 
requested  $55.2  million  in  funding 
under  the  program,  which  was  more 
than  twice  the  amount  available  for 
projects.  FTA,  Department  of  the 
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Interior  (DOI),  and  land  management 
agencies’  representatives  evaluated  the 
project  proposals  based  on  the  criteria 
defined  in  49  U.S.C.  5320(g)(2)  and 
detailed  in  the  Notice  of  Funding 
Availability  published  on  December  13, 
2007. 

The  52  projects  selected  for  funding 
in  FY  2008  are  shown  on  Table  1  and 
represent  a  diverse  set  of  capital  and 
planning  projects  across  the  country, 
ranging  from  bus  purchases  to 
installation  of  Intelligent  Transportation 
Systems  (ITS). 

Applying  for  Funds 

Recipients  who  are  State  or  local 
government  entities  will  be  required  to 
apply  for  Paul  S.  Sarbanes  Transit  in 
Parks  program  funds  electronically 
through  FTA’s  electronic  grant  award 
and  management  system,  TEAM.  The 
content  of  these  grant  applications  must 
reflect  the  approved  proposal.  (Note; 
Applications  for  the  Paul  S.  Sarbanes 
Transit  in  Parks  program  do  not  require 
Department  of  Labor  Certification.) 
Upon  grant  award,  payments  to  grantees 
will  be  made  by  electronic  transfer  to 
the  grantee’s  financial  institution 
through  the  Electronic  Clearing  House 
Operation  (ECHO)  system.  Staff  in 
FTA’s  Regional  offices  is  available  to 
assist  applicants. 

Recipients  who  are  Federal  land 
management  agencies  will  be  required 
to  enter  into  an  interagency  agreement 
with  FTA.  FTA  will  administer  one 
interagency  agreement  with  each 
Federal  land  management  agency 
receiving  funding  through  the  program 
for  all  of  that  agency’s  projects. 
Individual  units  of  Federal  land 
management  agencies  should  work  with 
the  contact  at  their  headquarters  office 
listed  above  to  coordinate  the 
availability  of  funds  to  that  unit. 

Program  Requirements 

Section  5320  requires  funding 
recipients  to  meet  certain  requirements. 
Requirements  that  reflect  existing 
statutory  and  regulatory  provisions  can 
be  found  in  the  document  “Alternative 


Transportation  in  Parks  and  Public 
Lands  Program:  Requirements  for 
Recipients”  available  at  http:// 
www.fta.dot.gov/atppl.  These 
requirements  are  incorporated  into  the 
grant  agreements  and  inter-agency 
agreements  used  to  fund  the  selected 
projects. 

Pre-Award  Authority 

Pre-award  authority  allows  an  agency 
that  will  receive  a  grant  or  interagency 
agreement  to  incur  certain  project  costs 
prior  to  receipt  of  the  grant  or 
interagency  agreement  and  retain 
eligibility  of  the  costs  for  subsequent 
reimbursement  after  the  grant  or 
agreement  is  approved.  The  recipient 
assumes  all  risk  and  is  responsible  for 
ensuring  that  all  conditions  are  met  to 
retain  eligibility,  including  compliance 
with  federal  requirements  such  as  the 
National  Environmental  Policy  Act 
(NEPA),  SAFETEA-LU  planning 
requirements,  and  provisions 
established  in  the  grant  contract  or 
Interagency  Agreement.  This  automatic 
pre-award  spending  authority,  when 
triggered,  permits  a  grantee  to  incur 
costs  on  an  eligible  transit  capital  or 
planning  project  without  prejudice  to 
possible  future  Federal  participation  in 
the  cost  of  the  project  or  projects.  Under 
the  authority  provided  in  49  U.S.C. 
5320(h),  FTA  is  extending  pre-award 
authority  for  FY  2008  ATTPL  projects 
effective  as  of  October  10,  2008  when 
the  projects  were  publicly  announced. 

The  conditions  under  which  pre¬ 
award  authority  may  be  utilized  are 
specified  below: 

a.  Pre-award  authority  is  not  a  legal  or 
implied  commitment  that  the  project(s) 
will  be  approved  for  FTA  assistance  or 
that  FTA  will  obligate  Federal  funds. 
Furthermore,  it  is  not  a  legal  or  implied 
commitment  that  all  items  undertaken 
by  the  applicant  will  be  eligible  for 
inclusion  in  the  project(s). 

b.  All  FTA  statutory,  procedural,  and 
contractual  requirements  must  be  met. 

c.  No  action  will  be  taken  by  the 
grantee  that  prejudices  the  legal  and 
administrative  findings  that  the  Federal 


Transit  Administrator  must  make  in 
order  to  approve  a  project. 

d.  Local  funds  expended  pursuant  to 
this  pre-award  authority  will  be  eligible 
for  reimbursement  if  FTA  later  makes  a 
grant  or  interagency  agreement  for  the 
project(s).. Local  funds  expended  by  the 
grantee"  prior  to  October  10,  2008  will 
not  be  eligible  for  credit  toward  local 
match  or  reimbursement.  Furthermore, 
the  expenditure  of  local  funds  on 
activities  such  as  land  acquisition, 
demolition,  or  construction,  prior  to  the 
completion  of  the  NEPA  process,  would 
compromise  FTA’s  ability  to  comply 
with  Federal  environmental  laws  and 
may  render  the  project  ineligible  for 
FTA  funding. 

e.  When  a  grant  for  the  project  is 
subsequently  awarded,  the  Financial 
Status  Report,  in  TEAM- Web,  must 
indicate  the  use  of  pre-award  authority, 
and  the  pre-award  item  in  the  project 
information  section  of  TEAM  should  be 
marked  “yes.” 

Reporting  Requirements 

All  recipients  must  submit  quarterly 
reports  to  FTA  containing  the  following 
information: 

(1)  Narrative  description  of  project(s); 
and, 

(2)  discussion  of  all  budget  and 
schedule  changes. 

The  headquarters  office  for  each  federal 
land  management  agency  should  collect 
a  quarterly  report  for  each  of  the 
projects  delineated  in  the  interagency 
agreement  and  then  send  these  reports 
(preferably  by  e-mail)  to  Scott  Faulk, 
FTA,  scott.faulk@dot.gov,  1200  New 
Jersey  Avenue,  Washington,  DC  20590. 
Examples  can  be  found  on  the  program 
Web  site  at  http://www.fta.dot.gov/ 
atppl.  State  and  local  governments  will 
send  this  information  to  FTA  for 
projects  that  are  funded  through  grants 
to  State  and  local  governments  rather 
than  through  the  interagency  agreement. 
The  quarterly  reports  are  due  to  FTA  on 
the  dates  noted  below: 


Quarter 

Covering 

Due  date 

1  St  Quarter  Report  . 

Qctober  1 -December  31  . 

January  31 

2nd  Quarter  Report  . 

January  1 -March  31  . 

April  30. 

3rd  Quarter  Report  . 

April  lAjune  30  . : . 

July  31. 

4th  Quarter  Report  . 

July  1 -September  31  . 

Qctober  31 . 

In  order  to  allow  FTA  to  compute 
aggregate  program  performance 
measures  as  required  by  the  President’s 
Management  Agenda,  ^A  requests  that 
all  recipients  of  funding  for  capital 
projects  under  the  Paul  S.  Sarbanes 


Transit  in  Parks  program  submit  the 
following  information  annually: 

•  Annual  visitation  to  the  land  unit; 

•  Annual  number  of  persons  who  use 
the  alternative  transportation  system 
(ridership/ usage) ; 


•  An  estimate  of  the  number  of 
vehicle  trips  mitigated  based  on 
alternative  transportation  system  usage 
and  the  typical  number  of  passengers 
per  vehicle; 

•  Cost  per  passenger;  and. 
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•  A  note  of  any  special  services 
offered  for  those  systems  with  higher 
costs  per  passenger  but  more  amenities. 

State  and  local  government  entities 
should  submit  this  information  as  part 
of  their  fourth  quarter  report  through  • 
FTA’s  TEAM  grants  management 
system.  Federal  land  management 
agencies  should  also  send  this 
information  as  part  of  their  fourth 
quarter  report.  Examples  can  be  found 
on  the  program  Web  site  at  http:// 
www.fta.dot.gov/atppI. 

Oversight 

Recipients  of  FY  2008  Paul  S. 

Sarbanes  Transit  in  Parks  program  funds 
will  be  required  to  certify  that  they  will 
comply  with  all  applicable  Federal  and 
FTA  programmatic  requirements.  FTA 
direct  grantees  will  complete  this 
certification  as  part  of  the  annual 
Certification  and  Assurances  package, 
and  Federal  Land  Management  Agency 
recipients  will  complete  the 
certification  by  signing  the  interagency 
agreement.  This  certification  is  the  basis 
for  oversight  reviews  conducted  by 
FTA. 

The  Secretary  of  Transportation  and 
FTA  have  elected  not  to  apply  the 
triennial  review  requirements  of  49 
U.S.C.  5307(h)(2)  to  Paul  S.  Sarbanes 
Transit  in  Parks  program  recipients  that 
are  other  Federal  agencies.  Instead, 
working  with  the  existing  oversight 
systems  at  the  Federal  Land 
Mamagement  Agencies,  FTA  will 
perform  periodic  reviews  of  specific 
projects  funded  by  the  Paul  S.  Sarbanes 
Transit  in  Parks  program.  These  reviews 
will  ensure  that  projects  meet  the  basic 
statutory,  administrative,  and  regulatory 
requirements  as  stipulated  by  this  notice 
and  the  certification.  To  the  extent 
possible,  these  reviews  will  be 
coordinated  with  other  reviews  of  the 


project.  FTA  direct  grantees  of  Paul  S. 
Sarbanes  Transit  in  Parks  program  funds 
(State,  local  and  tribal  government 
entities)  will  be  subject  to  all  applicable 
triennial.  State  management,  civil  rights, 
and  other  reviews. 

Issued  in  Washington,  DC,  this  6th  day  of 
October,  2008. 

James  S.  Simpson, 

Administrator. 

Appendix  A — FTA  Regional  Offices 

Region  I 

Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont.  Richard  Doyle,  FTA  Regional 
Administrator,  Kendall  Square,  55 
Broadway,  Suite  920,  Cambridge,  MA 
02142-1093,  (617)  494-2055. 

Region  11 

New  Jersey,  and  New  York.  Brigid 
Hynes-Cherin,  FTA  Regional 
Administrator,  One  Bowling  Green, 
Room  429,  New  York,  NY  10004-1415, 
(212)  668-2170. 

Region  HI 

Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  and 
West  Virginia.  Letitia  Thompson,  FTA 
Regional  Administrator,  1760  Market 
Street,  Suite  500,  Philadelphia,  PA 
19103-4124,  (215)  656-7100. 

Region  IV 

Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  Puerto 
Rico,  South  Carolina,  Tennessee,  and 
Virgin  Islands.  Yvette  Taylor,  FTA 
Regional  Administrator,  230  Peachtree 
St.,  NW.,  Suite  800,  Atlanta,  GA  30303, 
(404) 865-5600. 

Region  V 

Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin.  ’ 


Marisol  Simon,  FTA  Regional 
Administrator,  200  West  Adams  Street, 
Suite  320,  Chicago,  IL  60606-5232, 

(312)  353-2789. 

Region  VI 

Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas.  Robert  Patrick, 
FTA  Regional  Administrator,  819  Taylor 
Street,  Room  8A36,  Ft.  Worth,  TX 
76102,  (817)  978-0550. 

Region  VII 

Iowa,  Kansas,  Missouri,  and  Nebraska. 
Mokhtee  Ahmad,  FTA  Regional 
Administrator,  901  Locust  Street,  Suite 
404,  Kansas  City,  MO  64106,  (816)  329- 
3920. 

Region  VIII 

Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Terry  Rosapep,  FTA  Regional 
Administrator,  12300  West  Dakota, 

Suite  310,  Lakewood,  CO  80228-2583, 
(720)  963-3300. 

Region  IX 

American  Samoa,  Arizona,  California, 
Guam,  Hawaii,  Nevada,  and  the 
Northern  Mariana  Islands.  Leslie  Rogers, 
FTA  Regional  Administrator,  201 
Mission  Street,  Room  1650,  San 
Francisco,  CA  94105-1839,  (415)  744- 
3133. 

Region  X 

Alaska,  Idaho,  Oregon,  and 
Washington.  Richard  F.  Krochalis,  FTA 
Regional  Administrator,  Jackson  Federal 
Building,  915  Second  Avenue,  Suite 
3142,  Seattle,  WA  98174-1002,  (206) 
220-7954. 

BILLING  CODE  4910-57-P 
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FY  2008  Paul  S.  Sarbanes  Transit  in  Parks  Program  Project  Selection 

Proiect  Name 

Land  Unit 

Aeencv 

Amount 

State 

Funding  Recinient 

Eyak  Alternative 
Transportation  Planning 
Grant 

Chugach  Nafl 

Forest 

FS/NPS 

$400,000 

AK 

Native  Village  of  Eyak 
(TEAM  Number: 
D2008-ATPL-001) 

Lake  Mary  Road  Bicycle 
Facility  Project 

Coconino  National 
Forest 

.FS 

$855,685 

AZ 

City  of  Flagstaff 
(TEAM  Number: 
D2008-ATPL-002) 

Wickenburg  Community 

T rails  System 

Hassayampa  Field 
Office 

BLM 

$96,950 

AZ 

BLM 

Lease  Shuttle  Buses  for 
the  Giant  Forest  Shuttle 
System  in  Sequoia 
National  Park 

Sequoia  and  Kings 
Canyon  National 
Parks 

NPS 

$230,000 

CA 

NPS 

Tahoe  City  Transit 

Center 

USFS  -  LTBMU 

FS 

$3,000,000 

CA 

Placer  County 
(TEAM  Number: 
D2008-ATPL-003) 

Lease  Yosemite  Area 
Regional  Transportation 
System  (YARTS) 

Vehicles 

Yosemite  National 
Park 

NPS 

$272,520 

CA 

Yosemite  Area  Rapid 

T  ransit  System 
(TEAM  Number: 
D2008-ATPL-004) 

Implement  a  Fee 

Parking  System  to  Fund 
Shuttle  and  Transit 
Access 

Golden  Gate 
National 

Recreation  Area 

NPS 

$360,000 

CA 

NPS 

WBIIil 

Inyo  National 

Forest 

FS 

$105,000 

CA 

USFS 

San  Joaquin 
Valley/Sequoia  National 
Park  Gateway  Shuttle 

Link 

Sequoia  and  Kings 
Canyon  National 
Parks 

NPS 

$250,000 

CA 

NPS 

Design  Accessible  Bus 
Stops  and  Multi-Use 

Link  to  Transit  at  Muir 
Beach 

Muir  Woods 

National 

Monument  of  the 
Golden  Gate 
National 

Recreation  Area 

NPS 

$155,000 

CA 

NPS 

Purchase  New  Tram 
Vehicles  for  Mariposa 
Grove  of  Giant 

Sequoias 

Yosemite  National 
Park 

NPS 

$1,600,000 

CA 

NPS 

Prepare  an  EIS 

Golden  Gate 
National 

Recreation  Area 

NPS 

$490,000 

CA 

NPS 

Feasibility  Study  for 
Developing  an  ATS  at 
Whitney  Portal 

Inyo  National 

Forest  and  BLM 

FS 

$200,000 

CA 

USFS 

Conduct  Planning  and 
Complete  Engineering 
Study  to  improve 

East  Santa  Cruz 
Island  and 

Channel  Islands 

NPS 

$380,000 

CA 

NPS 
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Access  to  Santa  Cruz 
Island 

National  Park 

Comprehensive 

T ransportation  Study 
and  Development  of  a 
Multi-Agency  Master 
Transportation  Plan  for 
Eastern  Sierra 

Inyo  National 

Forest,  Devils 
Postpile  National 
Monument, 

Yosemite 

Nat'IPark 

FS 

$350,000 

CA 

USFS 

Establish  Park 
Transportation 

ImprovemeiTi  Plan 

Yosemite  National 
Park 

NPS 

$500,000 

CA 

NPS 

San  Diego  Bay  NWR 

Salt  Ponds 

Transportation 

Feasuuiuty  Study 

San  Diego  Bay 

Nat'l  Refuge 

FWS 

$45,000 

CA 

FWS 

PresidiGo  Shuttle 

Service  Bus  Purchase 

Presidio  of  San 
Francisco 

Presidio 

Trust 

$840,000 

CA 

Presidio  Trust 
(TEAM  Number: 
D2008-ATPL-005) 

Feasibility  and  Cost 
Analysis  for  the 
Devetopment  of  Multi- 
Use  T  rails 

Rocky  Mountain 
National  Park 

NPS 

$60,000 

CO 

NPS 

Rocky  Mountain 

National  Park  and 

Primary  Access  NEPA 

Rocky  Mountain 
National  Park 

NPS 

$200,000 

CO 

NPS 

The  Timucuan  Boat  and 
Kingsley  Tram  Tour 

Timucuan 

Preserve 

NPS 

$557,520 

FL  • 

City  of  Jacksonville 
(TEAM  Number: 
D2008-ATPL-006) 

NPS  Visitor  Center  and 
Union  Station  Bikeway 
Intermodal 

Transportation 

Connector  Desian 

NPS  BLAC,  NPS 
Blackstone  River 
Bikeway  National 
Recreation  T rail 

NPS 

$290,000 

MA 

NPS 

Multi-Modal 

T  ransportation 
Infrastructure 
Improyement  Project 

Lowell  National 
Historical  Park 
(LOWE) 

NPS 

$465,000 

MA 

NPS 

Alternative 

T ransportation  CNG 

Bus  -  Lowell  Park 

T  ioT ispoilaiion  .System 

Lowell  National 
Historical  Park 

NPS 

$220,000 

MA 

NPS 

Study  Integrated  Bicycle 
Plan  for  Cape  Cod 

Cape  Cod  National 
Seashore 

NPS 

$250,000 

MA 

NPS 

Study  of  Cape  Cod  ITS 

Cape  Cod  National 
Seashore 

NPS 

$250,000 

MA 

NPS 

Plan  to  develop  Adams 
Landing  T  ransportation 
Hub 

Adams  National 
Historical  Park, 
Squantum  Point 
Park 

NPS 

$250,000 

MA 

NPS 

Rehabilitate/Construct 
Pedestrian/Bike  Trails 

Assateague  Island 
National  Seashore 

NPS 

$38,200 

MD 

NPS 
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Prepare  a  Business 
Plan  tor  Visitor  T ransit 
Implementation 


Replace  Three  28 
Passenger  Propane 
Powered  Transit  Buses 
Equipped  with  Transit 

Technoiogy _ _ 


Construct  Bus 
Maintenance  Facility 
and  island  Explorer 

Ope;c-l!on  Center 


Assateague  Island 

National 

Seashore, 

Chincoteague 

National  Wildlife 

Refuge 


Acadia  National 
Park 


Acadia  National 
Park 


NPS 


NPS 


NPS 


$95,000 


$528,900 


$1,000,000 


Enhancement  of  Grand 
Island  National 
Recreation  Area 
Alternative 

Tri-nSpOusilon  System 


Hiawatha  National 
Forest 


FS 


$215,000 


Alternative 
Transportation 
Implementation  Study 
for  Bodie  Island  in  Cape 
Hatteras  National 
Seashore 


Cape  Hatteras 


NPS 


$100,000 


White  Mountain 
T  ransportation 


White  Mountain 
National  Forest 


FS 


$150,000 


Alternative  Fuel  Tour 
Bus  for  Bosque  del 

Apwho  NWR 


Bosque  del 
Apache  NWR 


FWS  $126,000 


Alternative 

Transportation  Planning 
for  Public  Access  to 
Valles  Caldera  National 
Preserve 


Valles  Caldera 
National  Preserve 


FS 


$200,000 


Phased  Implementation 
of  ATS 


Roosevelt- 
Vanderbilt  National 
Historic  Sites 


NPS 


$630,000 


Complete  Planning  for 
the  Rockaway  Gateway 
Connector 


Jamaica  Bay  unit 
of  Gateway 
National 
Recreation  Area 


NPS 


$150,000 


Traveler  Information 

Syslein 


National  Parks  of 
New  York 


NPS 


$250,000 


Alternative 

Transportation 

Feasibility  Study 


Fort  Stanwix 

National 

Monument 


NPS  $75,000 


Lease  Lewis  and  Clark 
Explorer  Shuttle  Buses 


Lewis  and  Clark 
National  Historical 
Park 


NPS 


$43,000 


Seven  Points  Non- 
Motorized  Alternative 

T I  &nsport8tion  Pathway 


Raystown  Lake 


USACE 


$854,450 


MD 

NPS 

ME 

Maine  DOT 
(TEAM  Number: 
D2008-ATPL-007) 

ME 

NPS 

Mi 

USFS 

NC 

NPS 

NH 

USFS 

NM 

FWS 

NM 

USFS 

NY 

NPS 

NY 

NPS 

NY 

NPS 

NY 

NPS 

OR 

Sunset  Empire 
Transportation  District 
(TEAM  Number:  , 
D2008-ATPL-008) 

PA 

U.S.  Army  Corps  of 

Engineers 
(TEAM.  Number; 
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Continuation  of 
Partnership  Prototype  to 

Test  Feasibility  _ 

North  Moab  Recreation 
Areas  Alternative 
T ransportation  System 


Provide  Intelligent 
Information  Traffic 
System  (UTS) 


Construct 

Pedestrian/Bike  Trail 


March-Billings- 
Rockefeller  National 
Historical  Park  and 
Town  of  Woodstock 
Pilot  Shuttle  Bus 
Program 


Lease  Paradise  Area 
Shuttle  Service  Vehicles 
at  Mount  Rainier 


Planning  Grant  for  Shi- 
Shi  Trail  and  Beach 


North  89  Pathway 


Valley  Forge 
National  Historic 
Park 


Arches  National 
Park  BLM  Moab 
Field  Office 


Wasatch-Cache 
National  Forest 


Chincoteague 
NWR,  FWS; 
Assateague 
National 

Seashore,  NPS _ 

Chincoteague 
NWR,  FWS; 
Assateague 
National 
Seashore,  NPS 


March-Billing- 
Rockefeller 
National  Historical 
Park 


Mount  Rainier 
National  Park 


Shi-Shi  Trail  and 
Beach 

Mt.  Baker- 
Snoqualmie 
National  Forest 


National  Elk 
Refuge 

52  Projects 


D2008-ATPL-009) 


$2,000,000 


Teton  County 
(TEAM  Number; 
D2008-ATPL-012) 


$24,470,501 


FS  =  U.S.  Forest  Service 

NPS  =  National  Park  Service 

BLM  =  U.S.  Bureau  of  Land  Management 

FWS  =  U.S.  Fish  and  Wildlife  Service  • 

USAGE  =  U.S.  Army  Corps  of  Engineers 


[FR  Doc.  E8-24113  Filed  10-9-08;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Notification  of  United  States  Mint 
American  Legacy  Collection®  Price 

ACTION:  Notification  of  United  States 
Mint  American  Legacy  Collection® 
Price. 


SUMMARY:  The  United  States  Mint  is 
setting  the  price  for  its  2008  United 
States  Mint  American  Legacy 
Collection. 

In  accordance  with  31  U.S.C. 
9701(h)(2)(B),  the  United  States  Mint  is 
establishing  the  price  of  this  set  to 
reflect  the  content  of  the  set,  production 
costs,  and  other  relevant  factors. 
'Therefore,  effective  October  27,  2008, 
the  United  States  Mint  will  commence 
selling  the  2008  United  States  Mint 
American  Legacy  Collection  at  $100.00. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Brunhart,  Deputy  Director; 
United  States  Mint;  801  Ninth  Street, 
NW.;  Washington,  DC  20220;  or  call 
202-354-7200. 

Dated:  October  3,  2008. 

Edmund  C.  Moy, 

Director,  United  States  Mint. 

[FR  Doc.  E8-24150  Filed  10-9-08;  8:45  am] 
BILLING  CODE  4810-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-New  (NVS)] 

Proposed  Information  Collection  (Pilot 
Study  for  the  National  Survey  of 
Veterans,  Active  Duty  Service 
Members,  Activated  National  Guard 
and  Reserve  Members,  Family 
Members  and  Survivors)  Activity; 
Comment  Request 

agency:  Office  of  Policy  and  Planning, 
Department  of  Veterans  Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Policy  and 
Planning,  Department  of  Veterans 
Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection  of  information,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  information 
needed  to  conduct  a  pilot  study  for  the 


National  Survey  of  Veterans,  Active 
Duty  Service  Members,  Activated 
National  Guard  and  Reserve  Members, 
Family  Members  and  Survivors  (NSV). 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  9,  2008. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http:/ /ww{A'. Regulations. gov;  or  to 
Maribel  Aponte,  Office  of  Policy  and 
Planning,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420  or  e-mail 
maribeI.aponte@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-NEW  (NSV)” 
in  any  correspondence.  During  the 
comment  period,  comments  may  be 
viewed  online  through  the  Federal 
docket  Management  System  (FDMS)  at 
h  ttp ://  www.ReguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maribel  Aponte  at  (202)  461-5790  or 
FAX  (202)  273-5993. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  the  Office  of 
Policy  and  Planning  invites  comments 
on:  (1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  VA’s  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
VA’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 
technology. 

Title:  Pilot  Study  for  the  National 
Survey  of  Veterans  (NSV),  Active  Duty 
Service  Members,  Activated  National 
Guard  and  Reserve  Members,  Family 
Members  and  Survivors. 

OMB  Control  Number:  2900-NEW 
(NSV). 

Type  of  Review:  New  collection. 

Abstract:  The  pilot  will  collect 
information  on  awareness, 
demographics  and  provide  information 
needed  to  determine  the  best  sampling 
scheme  and  data  collection 
methodology  for  the  NSV  data 
collection  effort.  The  pilot  will  also 
assess  the  response  rates  and  coverage 


of  the  populations  of  interests  for  the 
sampling  approach  for  the  NSV.  One  of 
the  VA’s  many  goals  is  to  monitor  and 
improve  veteran  health  and  well-being. 
The  scope  of  the  NSV  is  being  expanded 
to  address  the  requirements  of  Public 
Law  108-454,  section  805,  to  assess 
awareness  of  VA  benefits  and  services 
among  four  populations:  Veterans, 
active  duty  service  members,  National 
Guard  and  Reserve  members  activated 
under  Title  10,  and  spouses  and 
survivors  of  veterans.  Because  the  NSV 
collects  needed  information  that  is  not 
available  in  VA  administrative  files  and 
because  the  infrequent  administration  of 
the  NSV,  it  is  important  that  we 
minimize  the  total  survey  error 
associated  with  the  study  design.  It  is 
for  these  reasons  that  the  VA  has 
planned  to  conduct  a  pilot  study  to 
inform  the  design  of  the  next  NSV. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden:  371 
hours. 

Estimated  Average  Burden  per 
Respondent:  4.7  minutes. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
4,726. 

Dated;  October  3,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

[FR  Doc.  E8-24144  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0548] 

Proposed  Information  Collection 
(Board  of  Veterans’  Appeals  Customer 
Satisfaction  With  Hearing  Survey) 
Activity;  Comment  Request 

agency:  Board  of  Veterans’  Appeals, 
Department  of  Veterans  Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Board  of  Veterans’ 
Appeals  (BVA),  Department  of  Veterans 
Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  used  by  the  agency.  Under 
the  Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
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needed  to  assess  the  effectiveness  of 
current  procedures  used  in  conducting 
hearings. 

DATES:  Written  comrhents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  9,  2008. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://www.ReguIations.gov  or  to  Sue 
Hamlin  (OlC),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420  or  e-mail: 
sue.hainlin@mail.va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0548”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  the  Federal  Docket  Management 
System  (FDMS)  at  http:// 
vm'w.ReguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT  Sue 

Hamlin  at  (202)  461-8194. 
SUPPLEMENTARY  information:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  BVA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  BVA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  BVA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Board  of  Veterans’  Appeals 
Customer  Satisfaction  with  Hearing 
Survey,  VA  Form  0745. 

OMB  Control  Number:  2900-0548. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  0745  is  completed 
by  appellants  at  the  conclusion  their 
hearing  with  the  Board  of  Veterans’ 
Appeals.  The  data  collected  will  be  used 
to  assess  the  effectiveness  of  current 
hearing  procedures  used  in  conducting 
hearings  and  to  develop  better  methods 
of  serving  veterans  and  their  families. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  110  hours. 


Estimated  Average  Burden  per 
Respondent:  6  minutes.  ^ 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
1,102. 

Dated:  October  3,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Records  Management  Service. 

[FR  Doc.  E8-24145  Filed  10-9-08;  8:45  am] 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-New  (VGLI  Survey)] 

Proposed  Information  Collection 
(Conversion  From  Servicemembers’ 
Group  Life  Insurance  to  Veterans’ 
Group  Life  Insurance);  Comment 
Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  this 
notice.  This  notice  solicits  comments  on 
information  needed  to  ensure  that 
separating  service  members,  especially 
service  members  with  disabilities  are 
informed  about  their  life  insurance 
option,  including  converting  from 
Servicemembers’  Group  Life  Insurance 
to  Veterans’  Group  Life  Insurance. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  iifrormation  should  be 
received  on  or  before  December  9,  2008. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://www.ReguIations.gov;  or  to  Nancy 
J.  Kessinger,  Veterans  Benefits 
Administration  (20M35),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail 
nancy.kessinger@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-New  (VGLI 
Survey)  in  any  correspondence.  During 
the  comment  period,  comments  may  be 
viewed  online  through  the  Federal 


Docket  Management  System  (FDMS)  at 
http ://  www.ReguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  461-9769  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Independent  Evaluation  of  the 
Conversion  Privilege  from 
Servicemembers’  Group  Life  Insurance 
(SGLI)  to  Veterans’  Group  Life  Insurance 
(VGLI)  for  Disabled  Service  Members. 

OMB  Control  Number:  2900-New 
(VGLI  Survey). 

Type  of  Review:  New  collection. 

Abstract:  The  data  collected  will  be 
used  to  determine  the  appropriate  target 
rate  to  convert  from  SGLI  to  VGLI  and 
to  determine  whether  recently  separated 
veterans  with  VA  or  Department  of 
Defense  disabilities  with  a  disability 
rating  of  50%  or  above  made  informed 
and  rational  decisions  on  their  need  for 
VGLI  coverage. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  413  hours. 

Estimated  Average  Burden  per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,216. 

Dated;  October  3,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

[FR  Doc.  E8-24146  Filed  10-9-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  9 

[Docket  No.  NIH-2007-0927] 

RIN  0925-AA31 

Standards  of  Care  for  Chimpanzees 
Held  in  the  Federally  Supported 
Chimpanzee  Sanctuary  System 

AGENCY:  National  Institutes  of  Health, 
Department  of  Health  and  Human 
Services. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  issuing  standards  to 
implement  provisions  of  the 
Chimpanzee  Health  Improvement, 
Maintenance,  and  Protection  Act 
(CHIMP  Act)  authorizing  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  (HHS)  to  develop  and  publish 
standards  of  care  for  chimpanzees  held 
in  the  sanctuary  system  supported  by 
federal  funds  authorized  under  the 
CHIMP  Act.  This  regulation  applies  to 
only  those  facilities  receiving  federal 
funds  as  a  part  of  the  federally  funded 
chimpanzee  sanctuary  system. 

DATES:  This  final  rule  is  effective  on 
November  10,  2008.  The  incorporation 
by  reference  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  10,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore,  NIH  Regulations  Officer,  Office 
of  Management  Assessment,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  601,  MSC  7669, 
Rockville,  Maryland  20892,  or 
telephone  301-496-4607  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 

December  20,  2000,  the  United  States 
Congress  enacted  the  Chimpanzee 
Health  Improvement,  Maintenance,  and 
Protection  Act  of  2000  (Pub.  L.  106-551, 
“CHIMP  Act”).  Section  1  of  this  law 
amended  the  Public  Health  Service 
(PHS)  Act  by  adding  section  48lC  (42 
U.S.C.  287a-3a).  Section  48lC 
authorizes  the  Secretary  to  provide  for 
the  establishment  and  operation  of  a 
sanctuary  system  to  provide  for  the 
lifetime  care  of  chimpanzees  that  have 
been  used,  or  were  bred  or  purchased 
for  use,  in  research  conducted  or 
supported  by  the  National  Institutes  of 
Health  (NIH),  the  Food  and  Drug 
Administration  (FDA),  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
or  other  agencies  of  the  Federal 
Government,  and  with  respect  to  which 
it  has  been  determined  by  the  Secretary 
that  the  chimpanzees  are  not  needed  for 


such  research  (i.e.,  surplus 
chimpanzees). 

Section  48lC(d)  directs  the  Secretary 
to  establish,  by  regulation,  standards  of 
care  for  operating  the  sanctuary  system 
to  provide  for  the  permanent  retirement 
of  surplus  chimpanzees.  These 
standards  of  care  for  chimpanzees  must 
ensure  the  well-being  of  the  animals  and 
the  health  and  safety  of  the  animals  and 
the  people  caring  for  them.  On  April  5, 
2001,  the  Secretary  delegated  to  the 
Director,  NIH,  authorities  to  establish 
and  operate  the  sanctuary  system. 
Subsequently,  the  Director,  NIH, 
delegated  the  authorities  to  the  National 
Center  for  Research  Resources  (NCRR). 
Consequently,  NCRR  has  the  lead 
responsibility  for  coordinating  all  efforts 
on  behalf  of  the  Department  of  Health 
and  Human  Services  (HHS)  concerning 
the  sanctuary  system  for  surplus 
chimpanzees  from  both  Federal  and 
non-Federal  sources.  Section  48lC(e) 
authorizes  the  Secretary  to  make  an 
award  of  a  contract  to  a  private 
nonprofit  entity  (i.e..  Sanctuary 
Contractor)  under  which  the  entity  has 
the  responsibility  of  operating  (and 
establishing,  as  applicable)  the 
sanctuary  system  and  awarding 
subcontracts  to  individual  sanctuarv 
facilities  that  meet  established 
standards.  The  NCRR/NIH  must  approve 
both  contractor  and  subcontractor 
awards  and  NCRR/NIH  will  verify  ’ 
contractor  and  subcontractor  (if 
applicable)  qualifications  through 
facility  site  visits,  review  of  written 
documentation  submitted  to  the 
contractor,  and  evaluation  of  available 
and  current  resources. 

The  NCRR/NIH  will  ensure 
compliance  with  the  standards  of  care 
regulation  through  site  visits  (at  least 
annually  or  more  often  if  necessary), 
review  of  quarterly  and  annual  reports, 
and  any  other  measures  deemed 
appropriate  by  the  NCRR/NIH  Project  or 
Contracts  Officer.  Noncompliance  with 
these  standards  or  any  other  federal  or 
state  regulations  may  result  in  the 
NCRR/NIH  invoking  the  provisions  of 
the  contract  that  allows  the  Government 
to  terminate  the  contract  and/or  provide 
a  management  team  to  bring  the 
sanctuary  back  into  compliance.  The 
sanctuary  is  covered  by  the  Animal 
Welfare  Regulations  only  if  covered 
activities  are  performed.  The  CHIMP 
Act  requires  compliance  with  the 
Animal  Welfare  Act  and  the  Federal 
contract  and  this  regulation  requires  the 
Sanctuary  Contractor  to  register  with  the 
United  States  Department  of  Agriculture 
(USDA)  and  agree  to  compliance 
inspections.  Therefore,  the  USDA 
Inspectors  responsible  for  enforcing  the 
Animal  Welfare  Regulations  will 


perform  inspections  for  compliance 
with  the  Animal  Welfare  Regulations  at 
a  frequency  and  time  determined  by  the 
USDA  staff.  Once  the  contractor 
becomes  a  Registered  or  licensed  ‘ 
Facility,  the  USDA  will  report 
noncompliance  to  NCRR/NIH  as 
appropriate.  The  NCRR/NIH 
representative  will  review  USDA 
inspection  reports  during  on-site  visits 
in  order  to  monitor  compliance  with 
these  final  standards  of  care  regulation. 
The  sanctuary  must  also  adhere  to  U.S. 
Public  Health  Service  Policy  on  the 
Humane  Care  and  Use  of  Laboratory 
Animals.  If  and  when  any  noninvasive 
studies  allowed  under  the  CHIMP  Act 
and  this  regulation  are  proposed  for 
chimpanzees  in  the  sanctuary,  the 
Sanctuary  Contractor  must  obtain  an 
Animal  Welfare  Assurance  from  the  NIH 
Office  of  Laboratory  Animal  Welfare 
(OLAW)  and  comply  with  the 
provisions  of  the  policy.  Finally,  the 
sanctuary  must  obtain  accreditation  or 
certification  by  a  nationally  or 
internationally  recognized  body  that 
performs  such  services.  The  sanctuary 
must  achieve  accreditation  or 
certification  within  a  reasonable  period 
of  time  as  determined  by  NCRR/NIH.  In 
preparing  these  final  standards  of  care, 
we  considered  the  recommendations  of 
the  Board  of  Directors  of  the  Sanctuary 
Contractor  and  the  NCRR  Chimpanzee 
Sanctuary  Working  Group  and  the 
applicable  recommendations  of  the 
National  Research  Council  made  in  its 
1997  report  entitled,  “Chimpanzees  in 
Research — Strategies  for  Their  Ethical 
Care,  Management,  and  Use.” 
Individuals  involved  in  developing 
recommendations  from  these  groups 
represented  a  variety  of  professional 
areas  including,  veterinary  medicine, 
chimpanzee  behavior,  animal 
protection,  facility  management,  and 
nonhuman  primate  research  and  care. 
We  also  consulted  other  publications, 
including:  The  Guide  for  the  Care  and 
Use  of  Laboratory  Animals,  published 
by  the  National  Research  Council  (NRC), 
The  Psychological  Well-Being  of 
Nonhuman  Primates,  also  an  NRC 
publication;  the  Public  Health  Service 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals;  the  accreditation 
guidelines  used  by  the  Association  for 
the  Assessment  and  Accreditation  of 
Laboratory  Animal  Care,  International, 
and  the  American  Zoological  and 
Aquarium  Association;  and  the  USDA 
Animal  Welfare  Regulations  codified  in 
various  parts  of  title  9,  chapter  1, 
Subchapter  A  of  the  Code  of  Federal 
Regulations  (CFR). 

We  are  amending  title  42  of  the  CFR 
by  adding  a  new  part  9  to  establish 
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standards  for  operating  the  sanctuary 
system  to  provide  for  the  permanent 
retirement  of  surplus  chimpanzees. 

These  standards  of  care  apply  to  only 
the  sanctuaries  that  are  a  part  of  the 
federally  funded  chimpanzee  Sanctuary 
system.  This  final  rule  specifies  the 
scope  and  specific  standards  that  must 
be  met  by  all  contractors  (primary  or 
subcontractors)  operating  under  the 
federally  supported  chimpanzee 
sanctuary  system. 

We  announced  our  intention  to  issue 
the  standards  of  care  in  the  notice  of 
proposed  rulemaking  (NPRM), 
“Standards  of  Care  for  Chimpanzees 
Held  in  the  Federally  Supported 
Chimpanzee  Sanctuary  System,”  that 
we  published  in  the  Federal  Register  of 
January  11,  2005  (70  FR1843-1858).  The 
NPRM  provided  for  a  60-day  public 
comment  period.  In  December  2007,  the 
CHIMP  Act  was  amended  by  the 
“Chimp  Haven  is  Home  Act”  (Pub.  L. 
110-170),  which  terminated  the 
authority  for  the  removal  of 
chimpanzees  from  the  sanctuary  system 
for  research  purposes,  although 
noninvasive  behavioral  studies 
[“noninvasive  research”]  as  defined 
herein  is  still  permitted  on  site. 
Conforming  amendments  have  been 
made  to  the  final  regulation. 

I.  Public  Comments — General 

We  received  21  responses  with  13 
additional  signatories  (concurrences). 
The  commenters  generally  expressed 
support  for  the  regulation  while  taking 
the  opportunity  to  comment  on  specific 
sections  and  paragraphs.  One 
commenter  stated  the  regulation  was 
unnecessary  because  there  are  adequate 
regulations  and  policies  already 
available  to  cover  the  care  of 
chimpanzees  in  the  sanctuary.  However, 
the  commenter  expressed  support  given 
the  fact  that  the  regulation  is  in 
response  to  the  CHIMP  Act.  Our 
consideration  of  and  responses  to  the 
comments  are  discussed  as  follows. 

Section  9.2  Definitions 
Animal  Care  and  Use  Committee 

(Comments)  Several  commenters 
objected  to  having  a  member  of  an 
animal  protection  organization  (defined 
later  in  this  section)  on  the  committee, 
as  set  forth  in  the  definition.  They  stated 
the  individual(s)  would  hamper 
consensus  and  increase  litigation. 
Another  commenter  noted  the  definition 
should  clearly  state  that  the  requirement 
to  have  a  member  of  an  animal 
protection  organization  on  the  Animal 
Care  and  Use  Committee  (ACUC)  is 
unique  to  this  regulation  and  is  not 
required  by  either  the  Animal  Welfare 


Regulations  or  the  Public  Health  Service 
Policy  on  the  Humane  Care  and  Use  of 
Laboratory  Animals.  The  commenter 
also  noted  the  ACUC  must  also  meet  the 
requirements  of  the  PHS  Policy  if  non¬ 
invasive  research  is  performed  at  the 
sanctuary. 

(Response)  We  have  revised  the 
definition  to  indicate  that  the 
requirement  for  an  animal  protection 
organization  member  on  the  ACUC  is 
unique  to  this  regulation  and  is  not 
required  by  the  Animal  Welfare 
Regulations  or  the  Public  Health  Service 
Policy. 

Animal  Protection  Organization 

(Comments)  Several  commenters 
stated  the  definition  allowed  animal 
protection  organizations  to  define 
themselves  without  any  requirements 
for  training,  experience,  or  proven 
performance.  The  commenters 
expressed  concern  that  these 
individuals  could  be  appointed  to  the 
ACUC  and  the  Sanctuary  Chimpanzee 
Care  Committee  (SCCC)  despite  a  lack  of 
nonhuman  primate/chimpanzee 
experience. 

(Response)  The  intent  of  the 
requirement  to  have  a  member  of  an 
animal  protection  organization  is  to 
ensure  that  an  animal  advocate  is  on  the 
SCCC.  The  definition  in  the  proposed 
regulation  accomplishes  that  purpose 
and  is  not  changed.  A  representative  of 
such  an  organization  is  still  required  to 
be  a  member  of  the  ACUC  and  the 
SCCC. 

Exhibition 

(Comments)  Three  commenters  wrote 
that  this  definition  needed  further 
clarification  to  address  visits  by  large 
groups  that  could  be  disruptive  to  the 
chimpanzees.  Also,  the  commenters 
stated  that  the  definition,  as  written, 
excludes  limited  viewing  for 
educational  purposes.  They 
recommended  the  definition  be 
modified  to  state  that  exhibition  “does 
not  include  limited  viewing  for 
educational  purposes.” 

(Response)  We  have  modified  the 
definition  to  state  that  the  term 
exhibition  “does  not  include  limited 
viewing  for  educational  purposes  that  is 
not  disruptive  to  the  chimpanzees.” 

Federally  Owned  Chimpanzees 

(Comment)  One  commenter  believed 
the  definition  should  be  broadened  to 
include  chimpanzees  leased,  loaned,  or 
transferred  to  other  biomedical/ 
behavioral  research  facilities  throughout 
the  country. 

(Response)  We  do  not  agree  with  the 
commenter  on  this  issue.  If  we  were  to 
expand  the  definition  to  the  extent 


requested,  the  system  would  be 
overwhelmed  and  could  not  support  the 
federally  owned  chimpanzees  as 
currently  defined. 

Invasive  Research 

(Comment)  One  commenter  noted  that 
example  3  seemed  to  be  a  routine 
veterinary  medical  procedure  and 
therefore  should  not  be  included  in  the 
definition  of  invasive  research. 

(Response)  This  example  was  not 
worded  properly  in  the  proposed  rule. 
We  have  changed  the  example  as 
follows:  “(3)  Surgery  or  implantation  of 
devices  that  are  not  a  part  of  a 
veterinary  medical  treatment  or  colony 
management  practice.” 

(Comment)  Another  commenter  noted 
that  darting  (example  8)  is  dangerous  for 
chimpanzees  and  should  only  be  used 
as  a  last  resort  for  medical  or  other 
emergencies.  The  commenter  also  noted 
that  personnel  familiar  to  the 
chimpanzee  in  question  should  always 
be  present  if  darting  is  necessary. 

(Response)  We  believe  the  wording  in 
this  section  appropriately  addresses 
these  issues  and  that  rewording  is 
unnecessary.  Additionally,  we  might 
consider  in  the  future  incorporating  into 
standard  operating  procedures  a 
requirement  that  a  person  familiar  with 
the  chimpanzee  be  present  at  the  time 
of  darting,  but  not  make  it  a  regulatory 
requirement. 

Section  9.3  Sanctuary  Policies  and 
Responsibilities 

9.3(a)(4):  (Comment)  One  commenter 
suggested  this  paragraph  should  read 
“Prohibit  any  invasive  research  except 
as.  outlined  in  the  CHIMP  Act,  but 
permit  noninvasive  studies.” 

(Response)  We.4iave  modified  the 
wording  to  incorporate  the  above 
comment  and  to  reflect  the  amendment 
of  the  CHIMP  Act  in  December  2007  by 
the  “Chimp  Haven  is  Home  Act,”  which 
terminated  the  authority  for  the  removal 
of  chimpanzees  from  the  sanctuary 
system  for  research  purposes. 

9.3(a)(5):  (Comments)  Three 
commenters  felt  only  educational 
viewing  through  camcorders  or 
nonintrusive  electronic  means  should 
be  allowed.  Additionally,  they  stated 
the  visitor  centers  should  be  located 
away  from  the  chimpanzees  so  they 
would  not  disrupt  the  chimpanzees’ 
daily  lives.  Another  individual  stated 
that  limited  viewing  should  be  defined. 
Another  commenter  stated  facility 
design  must  include  cameras  to 
minimize  the  impact  of  visitors. 

(Response)  We  do  not  agree  the 
regulation  should  require  facilities  to 
install  cameras.  We  believe  the 
sanctuary  staff  should  have  the 
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flexibility  to  choose  the  technology 
needed  to  eliminate  or  reduce  the 
impact  of  visitors  on  the  chimpanzees. 

We  agree  that  any  visitor  center 
associated  with  the  sanctuary  should  be 
located  in  a  manner  that  does  not 
disrupt  the  chimpanzees’  routine 
activities.  Therefore,  we  have  revised 
this  paragraph  to  end  with  the  phrase, 
“that  does  not  adversely  affect  the 
chimpanzees’  routine.’’ 

9.3{a)(7)(v):  (Comments)  Two 
commenters  noted  there  are  many 
Animal  Protection  Organizations  (APOs) 
that  focus  on  animal  welfare,  farm 
animals,  endangered  species,  etc.,  and 
recommended  that  the  individual 
represent  an  animal  advocacy  group 
with  specific  experience  and  expertise 
for  advocacy  for  chimpanzees.  One 
Commenter  proposed  the  APO  position 
be  a  rotating  one  (every  three  years) 
from  a  reputable  sanctuary  with 
experience  in  the  Ccu:e  of  chimpanzees 
formerly  used  in  research.  Two 
commenters  stated  there  was  no  good 
reason  to  provide  for  an  ill-defined  APO 
member  on  the  SCCC. 

(Response)  We  disagree  that  the 
restrictions  noted  by  the  five 
commenters  should  be  included  in  this 
regulation.  They  are  too  restrictive  and 
would  likely  limit  the  ability  of  tbe 
Sanctuary  to  attract  a  representative  that 
satisfies  the  needs  of  their  program. 

9.3(a)(vi)(B):  (Comments)  Two 
commenters  wrote  that  no  program 
should  be  approved  that  interferes  with 
the  chimpanzees’  well-being. 

(Response)  We  agree.  We  nave  revised 
the  sentence  to  remove  that  statement. 

9.3(7)(vi)(E):  (Comments)  One 
commenter  stated  there  is  a  need  to 
clarify  the  conditions  under  which  the 
SCCC  might  function  as  an  Animal  Care 
and  Use  Committee.  This  commenter 
also  questioned  who  appoints  the 
members  and  evaluates  tbe  SCCC 
reports.  One  commenter  noted  if  the 
ACUC  reviews  noninvasive  study 
proposals,  it  must  he  constituted  in 
accordance  with  the  provisions  of  the 
PHS  policy  and  the  Animal  Welfare 
Regulations  (AWR).  The  same 
commenter  suggested  that  anesthesia, 
euthanasia,  and  review  of  study 
proposals  be  addressed  in  separate 
paragraphs  since  study  proposals  must 
be  reviewed  by  a  PHS/AWR-sanctioned 
ACUC. 

(Response)  We  agree  with  the 
commenters  that  further  clarification  is 
needed  to  address  the  comments  raised. 
We  have  revised  9.3(a)(vi)(E)  to  effect 
the  desired  clarifications,  and  we  have 
added  a  new  paragraph  9.3(a)(vi)(F)  to 
address  anesthesia  and  euthanasia. 

9.3(a)(8):  (Comments)  Two 
Commenters  strongly  supported  the  rule 


requiring  the  prevention  of  reproduction 
in  the  sanctuary.  They  noted  that 
offspring  born  in  the  sanctuary  should 
remain  with  the  mother  until  they  are  at 
least  4  years  old;  and  offspring  born  in 
the  sanctuary  should  belong  to  the 
sanctuary,  not  the  Federal  Government. 

(Response)  The  length  of  time  that 
offspring  stay  with  the  mother  should  he 
addressed  in  sanctuary  operating  policy 
based  upon  best  available  information 
rather  than  in  the  regulation.  We  agree 
that  the  sanctuary  should  retain 
ownership  of  offspring  born  there. 
Therefore,  we  have  amended  9.5(a) 
(Chimpanzee  ownership,  fees,' and 
studies)  to  add  a  statement  to  that  effect. 

9.3(a)(9):  (Comment)  One  commenter 
stated  chimpanzees  should  not  be 
discharged  from  the  Sanctuary  for  any 
reason. 

(Response)  In  December  2007,  tbe 
Chimp  Act  was  amended  by  the 
“CHIMP  Haven  is  Home  Act,’’  which 
terminated  the  authority  for  the  removal 
of  chimpanzees  from  the  sanctuary 
system  for  research  purposes. 

9.3(a)(10):  (Comments)  Two 
commenters  felt  chimpanzees  that  are 
seropositive  for,  harbor,  or  have  been 
exposed  to  infectious  diseases  should  be 
socially  housed  with  other  chimpanzees 
that  have  a  similar  profile.  Oqe 
commenter  indicated  that  the 
behaviorist  should  have  experience 
working  with  chimpanzees  with  such 
exposures  as  well  as  disabled  and  old 
chimpanzees. 

(Response)  We  appreciate  the 
comments.  However,  we  believe  the 
issues  raised  are  adequately  covered 
under  this  section  and,  as  written,  the 
section  allows  the  sanctuary  to  develop 
innovative  ways  to  address  these  issues. 

9.3(a)(ll):  (Comments)  One 
commenter  proposed  the  guidelines 
developed  for  accepting  chimpanzees 
not  owned  by  the  Federal  Government 
should  be  published  for  public 
comment. 

(Response)  We  disagree.  The  CHIMP 
Act  left  this  process  to  the  Sanctuary 
Board  of  Directors  with  oversight  from 
the  Secretary,  HHS.  There  was  no 
requirement  that  guidelines  for 
acceptance  of  non-government-owned 
chimpanzees  be  published  for  public 
comment. 

9.3(a)(12)  and  (13):  (Comments)  Two 
commenters  stated  the  location  and 
numbering  of  this  section  implies  that 
the  Board  of  Directors  (BOD)  is 
subservient  to  the  SCCC.  They  also 
suggested  that  we  show  the  lines  of 
authority  from  the  BOD  and  the  SCCC. 

(Response)  We  agree  the  numbering 
and  wording  implies  the  Sanctuary  BOD 
reports  to  the  Sanctuary  SCCC.  This  is 


not  the  case.  We  have  corrected  this 
error  in  the  final  regulation. 

9.3(a)(13)(ii):  (Comment)  One 
commenter  indicated  that  we  should 
consider  seeking  input  from  persons 
who  are  experts  on  chimpanzees  in  the 
wild  not  just  behavioral  experts  for 
captive  chimpanzees.  This  description 
of  behaviorist  was  paraphrased  from  the 
CHIMP  Act  and,  as  written,  does  not 
exclude  a  person  with  experience  in  the 
behavior  of  chimpanzees  in  the  wild. 

We  have  decided  not  to  change  this 
paragraph. 

9.3(a)(13)(iii):  (Comments)  One 
commenter  expressed  strong  support  for 
including  a  member  of  an  animal 
protection  organization  (APO)  on  the 
SCCC  and  indicated  that  the 
organization  represented  should  have 
demonstrated  advocacy  for 
chimpanzees.  Two  commenters  believed 
the  inclusion  of  representation  from  an 
APO  would  be  counterproductive  and 
should  not  be  mandatory. 

(Response)  We  consider  the 
representation  of  an  APO  on  the  SCCC 
appropriate.  The  Sanctuary  Director, 
with  the  approval  of  the  Board  of 
Directors,  will  select  the  APO 
representative  with  the  mission  of  the 
sanctuary  in  mind. 

9.3(a)(13)(iv):  (Comment)  One 
commenter  suggested  that  a  sentence  be 
added  indicating  that  any  chimpanzee 
removed  from  the  Sanctuary  for 
invasive  research  in  accordance  with 
the  CHIMP  Act  must  be  placed  in  a 
PHS-assured  facility. 

(Response)  In  December  2007,  the 
CHIMP  Act  was  amended  by  the 
“Chimp  Haven  is  Home  Act,’’  which 
terminated  the  authority  for  the  removal 
of  chimpanzees  from  the  sanctueu-y 
system  for  research  purposes.  Therefore, 
this  paragraph  was  deleted  in  the  final 
rule. 

9.3(a)(14):  (Comments)  Two 
commenters  stated  that  chimpanzees 
should  not  be  removed  from  the 
sanctuary  for  any  reason.  One 
commenter  further  expressed  support 
for  the  public  comment  period  and 
stated  that  it  should  be  extended  from 
60  to  90  days. 

(Response)  In  December  2007,  the 
CHIMP  Act  was  amended  by  the 
“Chimp  Haven  is  Home  Act,”  which 
terminated  the  authority  for  the  removal 
of  chimpanzees  from  the  sanctuary 
system  for  research  purposes.  Therefore 
this  paragraph  was  deleted  in  the  final 
rule. 

Section  9.4  Physical  Facility  Policy 
and  Design 

(Comments)  One  commenter  stated 
strong  support  for  the  language  present 
in  the  regulation  that  considers  the 
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psychological  and  behavioral  well-being 
and  the  social  needs  of  all  chimpanzees 
transferred  from  the  laboratories.  The 
commenter  also  indicated  the  regulation 
should  require  that  chimpanzees 
formerly  living  in  groups  should  not  be 
sent  to  the  Sanctuary  without  members 
of  that  group.  Also,  volunteer  staff 
should  not  be  allowed  contact  with  any 
chimpanzees  until  after  a  six-month 
training  period  in  order  to  maintain 
stable  human  interaction. 

(Response)  We  agree  that  the 
psychological  well-being  and  social 
needs  of  the  chimpanzees  are  important 
considerations  and  have  retained 
language  in  the  regulation  that  considers 
the  psychological  well-being  and  social 
needs  of  all  chimpanzees  transferred 
from  the  laboratories.  However,  to 
include  provisions  in  the  regulation  that 
would  require  that  all  chimpanzees 
residing  in  a  group  be  sent  to  the 
Sanctuary  together  would  be  overly 
restrictive  to  the  operations  of  the 
Sanctuary.  Mandating  a  six-month 
training  period  for  volunteers  also 
restricts  the  administrative  discretion  of 
the  staff  to  determine  when  a  volunteer 
is  properly  trained  and  when  access  to 
the  chimpanzees  is  appropriate. 

(Comment)  One  commenter  strongly 
supported  the  need  to  provide  a  facility 
with  sufficient  space  for  chimpanzees  to 
engage  in  a  full  range  of  species-specific 
activities. 

(Response)  We  agree.  The  regulation 
as  written  requires  such  space. 

(Comments)  Three  commenters  noted 
that  the  passage  “the  safe  and  sanitary 
equipment  for  both  the  chimpanzees 
and  their  humfin  counterparts”  was 
duplicative. 

(Response)  We  agree  and  have 
removed  the  redundant  sentence. 

(Comment)  One  commenter  objected 
to  simply  stating  “the  floor  must  not  be 
slippery”  because  some  areas  may  be 
inherently  slippery.  The  commenter 
suggested  that  we  change  the  wording  to 
state  “the  floor  must  not  be  dangerously 
slippery.” 

(Response)  We  believe  that  9.4(a)(ii) 
necessitates  that  the  enclosure  “prevent 
escape  and  injury  to  the  chimpanzees”. 
Therefore,  phrasing  regarding  the 
slipperiness  of  the  floor  is  redundant 
and  has  been  removed. 

(Comment)  One  commenter  indicated 
it  was  unnecessary  to  limit  the 
sanctuary  system  to  a  particular  climate 
because  there  are  successful 
chimpanzee  sanctuaries  in  varying 
climates. 

(Response)  We  believe  that  9.4 
necessitates  indoor  and  outdoor 
enclosures  that  permit  natural  activities 
of  chimpanzees.  Climate  is  therefore 


incorporated  into  the  expectation  of 
natural  activities. 

(Comments)  Three  commenters 
indicated  that  the  use  of  strong  chain 
link  fencing  with  curved  barbed  wire  is 
not  a  barrier  to  chimpanzees  and  it 
should  be  deleted  as  an  example. 

(Response)  We  agree.  We  have 
removed  this  example  from  the  final 
regulation. 

(Comments)  Two  commenters  stated 
•that  space  heaters  should  not  be  used 
for  closed,  indoor  quarters  because  they 
can  lead  to  fires  or  other  health  hazards. 
One  commenter  stated  that  support  for 
this  regulation  depends  upon  the  indoor 
and  outdoor  housing  areas  providing 
temperatures  that  are  comfortable  for 
chimpanzees;  outdoor  areas  providing 
shelter  to  escape  extreme  temperatures, 
if  necessary;  and  the  sanctuary 
providing  mechanical  systems  to 
achieve  these  goals. 

(Response)  We  believe  the  regulation 
as  written  sufficiently  addresses  the 
concerns  expressed  by  the  commenter. 
We  have  revised  the  text  to  eliminate 
the  reference  to  space  heaters.  Methods 
of  providing  for  the  comfort  of  the 
chimpanzees  will  likely  vary  depending 
upon  the  location  of  the  facility. 

Section  9.5  Chimpanzee  Ownership, 
Fees,  and  Studies 

9.5(a);  (Comment)  One  commenter 
stated  that  the  ownership  of  all 
chimpanzees  in  the  federally  supported 
sahetuary  should  belong  to  the 
sanctuary,  not  just  the  non-Government- 
owned  ones. 

(Response)  The  CHIMP  Act 
specifically  sets  forth  the  requirement  to 
transfer  the  title  for  non-Government- 
owned  chimpanzees  to  the  sanctuary. 
The  Secretary  uses  the  discretionary 
authority  granted  by  the  Act  to  retain 
Government  ownership  of  federally 
owned  chimpanzees.  Therefore,  we 
have  made  no  changes  in  response  to 
the  comment.  ^ 

9.5(b);  (Comment)  One  commenter 
wrote  that  any  chimpanzee  from  the 
four  or  five  current  biomedical  research 
facilities  currently  housing  chimpanzees 
for  research  should  be  exempt  from 
entry  fees. 

(Response)  The  exemptions  noted  in 
this  section  are  stated  or  implied  in  the 
CHIMP' Act.  The  only  biomedical 
research  centers  specifically  exempted 
are  the  National  Primate  Research 
Centers. 

9.5(b)(2);  (Comments)  One  commenter 
suggested  this  paragraph  should  be 
amended  to  state  that  fees  for  non- 
Government-owned  chimpanzees  shall 
(rather  than  may)  be  levied  in  order  to 
assure  that  adequate  financial  support  is 
available.  The  commenter  also 


suggested  the  paragraph  should 
emphasize  that  the  sanctuary  is 
primarily  for  chimpanzees  that  are  no 
longer  needed  for  federally  supported 
research. 

(Response)  We  note  the  concern  of 
this  commenter  that  the  taxpayers  are 
not  committed  to  supporting 
chimpanzees  from  private  entities.  We 
have  revised  this  paragraph  to 
emphasize  that  while  chimpanzees  not 
owned  or  supported  by  the  Federal 
Government  may  be  accepted  into  the 
sanctuary,  federal  funds  may  not  be 
used  for  their  support,  unless 
authorized  by  the  Secretary  or  an 
authorized  designee.  We  do  not  believe 
it  is  necessary  to  modify  the  current 
language  to  reiterate  that  the  sanctuary 
is  established  primarily  for  chimpanzees 
that  are  no  longer  needed  in  federally 
funded  biomedical  research. 

9.5(c)(3);  (Gomment)  One  commenter 
suggested  adding  a  statement  to  this 
condition  indicating  that  any 
chimpanzee  owned  by  the  Federal 
Government  or  a  National  Primate 
Research  Genter  (NPRC),  and  available 
for  transport,  shall  not  be  excluded  from 
transport  to  the  sanctuary  because  a  lack 
of  space  exists. 

(Response)  It  is  unclear  whether  the 
commenter  was  implying  that  federally 
and/or  NPRG-owned  chimpanzees  shall 
have  first  priority  for  space  in  the 
sanctuary,  or  whether  space  must 
always  be  available  to  accept 
chimpanzees  from  these  sources 
whenever  they  are  made  available.  If  it 
is  the  former,  then  the  fact  that  first 
priority  is  given  to  federally  owned  (or 
supported)  and  NPRG-owned 
chimpanzees  is  stated  and/or  implied 
elsewhere  in  this  regulation  and  will  be 
reemphasized  here.  If  the  reference  is  to 
the  latter  scenario,  then  the  .sanctuary 
will  not  be  required  to  hold  space  for 
indefinite  periods  to  accommodate 
unplanned  transfer  from  these  sources. 

9.5(e):  (Gomment)  One  commenter 
wrote  that  the  fees  for  accepting 
chimpanzees  not  owned  by  the  Federal 
Government  should  be  clearly  defined 
in  this  regulation. 

(Response)  We  disagree  because  any 
future  changes  in  the  fee  structure 
would  require  revision  of  the  regulation. 
Therefore,  we  have  decided  not  to  make 
any  changes  in  response  to  the 
comment. 

9.5(f);  (Comments)  Three  commenters 
opposed  the  return  to  research  of  any 
chimpanzee  in  the  sanctuary. 

(Response)  No  invasive  research  will 
be  allowed  on  chimpanzees  in  the 
sanctuary.  However,  the  CHIMP  Act 
does  allow  for  noninvasive  studies  to  be 
conducted  in  the  sanctuary,  provided 
the  study  does  not  affect  the  health. 
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well-being,  and  social  status  of  the 
chimpanzees.  In  December  2007,  the 
CHIMP  Act  was  amended  by  the 
“Chimp  Haven  is  Home  Act,”  which 
terminated  the  authority  for  the  removal 
of  chimpanzees  from  the  sanctuary 
system  for  research  purposes.  Therefore, 
all  references  to  the  procedures  for 
returning  chimpanzees  to  research  were 
deleted  from  the  final  rule. 

Section  9.6  Animal  Care.  Well-Being, 
Husbandry,  Veterinary  Care,  and 
Euthanasia 

9.6(a):  (Comment)  One  commenter 
indicated  support  for  language  that 
considers  the  psychologioal  and 
behavioral  well-being  and  the  social 
needs  of  the  chimpanzees  transferred 
from  research  laboratories.  The 
commenter  also  noted  the  regulation 
should  require  that  chimpanzees  that 
formerly  lived  in  a  group  should  not  be 
sent  to  the  sanctuary  without  all 
members  of  that  group,  and  that 
volunteer  staff  should  be  trained  for  at 
least  6  months  before  having  direct 
contact  with  the  chimpanzees.  Actions 
expressed  in  the  latter  statement  are 
deemed  necessary  to  maintain  stable 
human-chimpanzee  interaction. 

(Response)  We  do  not  agree  that  all 
chimpanzees  belonging  to  a  group  prior 
to  assignment  to  the  sanctuary  must  be 
transported  together  as  a  group. 
Mandating  the  entities  involved  to 
follow  such  strict  requirements  is^not 
practical.  Nor  do  we  agree  that  the 
regulation  should  set  rigid  standards 
mandating  6  month  training  regarding 
volunteers  or  other  employees.  These 
activities  are  best  handled  through 
policies  developed  by  the  sanctuary  and 
monitored  by  the  appropriate  oversight 
agencies. 

(Comments)  Three  commenters 
suggested  (1)  the  reference  to  a  cleaning 
schedule  for  indoor  enclosures  be 
changed  to  read  “Indoor  primary 
enclosures  must  be  cleaned  as  often  as 
required  to  maintain  a  clean  and  healthy 
environment,  with  a  minimum  of  once 
daily”;  (2)  the  outdoor  enclosure  must 
be  monitored  and  cleaned  on  a  routine 
basis,  with  routine  defined  as  requiring 
daily  monitoring  and  cleaning  at  least  3 
times  weekly;  and  (3)  the  phrase  “if 
appropriate”  should  be  removed  as 
chimpanzees  need  food,  water,  and 
bedding  at  all  times. 

(Response)  We  believe  9.6(b)  as 
revised  addresses  these  concerns.  The 
sanctuary  system  will  gain  experience 
with  proper  husbandry  and  dietary  care, 
and  this  regulation  provides  sufficient 
flexibility  for  achieving  the  primary  goal 
of  promoting  the  chimpanzees’  well¬ 
being.  Specifically,  the  revised 
regulation  states  that  chimpanzees 


“must  have  access  to  food,  water,  and 
bedding  at  all  times,  unless  medical  or 
behavioral  conditions  dictate 
otherwise.” 

(Comment)  One  commenter  suggested 
the  reference  for  cleaning,  feeding,  and 
watering  implements  should  be  changed 
from  the  “Guide”  to  the  Animal  Welfare 
Regulations,  paragraph  384. 

(Response)  The  Guide  is  used  as  a 
reference  for  compliance  with  the 
Public  Health  Service  Policy  on 
Humane  Care  and  Use  of  Laboratory 
Animals  and  thus  is  appropriate  for  this 
regulation.  Compliance  with  the  Animal 
Welfare  regulations  is  also  mandatory. 

(Comments)  Three  commenters 
supported  keeping  chimpanzees  in  pairs 
or  larger  groups  and  indicated  the 
allowance  for  solitary  needs  further 
definition,  i.e.,  specific  medical  and 
behavioral  conditions  that  require 
solitary  housing  should  be  enumerated. 
The  psychological  determent  must  be 
considered  before  allowing  solitary 
housing. 

(Response)  We  agree  that 
chimpanzees  should  be  housed  in 
groups  of  2  or  more  and  that  the 
psychological  ramifications  of  solitary 
housing  be  considered  before  it  is  done. 
We  disagree  with  the  suggestion  to  more 
specifically  define  the  medical  and 
behavioral  conditions  that  require 
solitary  housing.  This  determination 
should  be  made  by  the  veterinarian  and 
behaviorist. 

(Comments)  Several  commenters  also 
suggested  that  we  should  include 
running  as  a  species-specific  behavior. 

(Response)  We  agree,  and  we  have 
added  running  as  a  species-specific 
behavior. 

(Comments)  Three  commenters 
indicated  the  requirement  to  have 
outdoor  housing  that  must  include 
elements  of  natural  habitats  such  as 
trees,  shrubs,  grasses,  potable  water  for 
drinking,  and  natural  and  artificial 
shelter  would  not  be  practical.  They 
suggested  this  standard  be  applied  only 
to  facilities  that  have  outside  ranging 
areas. 

(Response)  Section  9.4  addresses  the 
comment  that  outdoor  areas  provide 
sufficient  space,  habitat,  and  structures. 

(Comments)  Three  commenters  wrote 
this  section  did  not  sufficiently  address 
enrichment  and  stated  that  more 
specific  details  were  needed  such  as  a 
list  of  items  to  be  available,  a  list  of 
prohibited  items,  and  a  list  of  social 
activities  between  chimpanzees  and 
caregivers. 

(Response)  We  do  not  agree  that  very 
specific  details  are  needed  in  the 
regulation.  To  do  so  would  be  too 
prescriptive  and  would  discourage 
innovation  and  variety.  We  have  added 


a  sentence  to  indicate  that  enrichment 
techniques  used  should  be  those 
currently  accepted  practices. 

(Comments)  Two  commenters 
expressed  strong  support  for  the 
requirement  that  chimpanzees  be  able  to 
retreat  when  threatened. 

(Comment)  One  commenter  indicated 
that  the  site  should  have  enough 
structures/ areas  to  provide  refuge  and 
shade  for  all  group  members. 

(Response)  We  agree.  These  concerns 
have  been  addressed  in  other  sections  of 
the  regulation. 

(Comments)  One  commenter 
supported  the  requirement  to  provide 
challenging  feeding  techniques.  Three 
commenters  addressed  specific  areas 
within  this  section.  These  areas  were  (1) 
the  statement  that  commercial  diet 
should  be  supplemented  by  natural 
foods  should  be  revised  to  read  that 
natural  diet  should  be  supplemented  by 
commercial  diet;  (2)  the  statement  that 
enrichment  food  must  be  provided  a 
minimum  of  twice  daily  to  engage 
chimpanzee  interest;  and  (3)  the  need  to 
include  appropriate  rodent  and  pest 
control  measures,  especially  in  a  semi- 
tropical  and  tropical  environment. 

(Response)  We  believe  the  regulation 
provides  sanctuary  staff  the  flexibility  to 
develop  and  implement  innovative 
enrichment  feeding  schedules  that 
might  include  an  effective  once-a-day 
feeding  plan.  The  Facility  Director  and 
other  staff  are  expected  to  provide 
appropriate  care  for  chimpanzees, 
which  would  include  appropriate 
rodent  and  pest  control.  As  the 
regulation  requires  the  sanctuary  to  be 
accredited  by  an  outside  organization, 
we  expect  that  rodent  and  pest  control 
will  be  addressed  to  achieve  full 
accreditation. 

(Comments)  Four  commenters  stated 
this  section  should  specifically  outline 
or  define  the  methods  to  be  used  to  train 
chimpanzees  to  present  arms  for 
collection  of  blood  collection  or 
maintain  previously  learned  related 
behaviors  (more  specifics  needed  on 
training  and  oversight).  Also, 
commenters  indicated  that  using 
punishment  and  negative  stimuli  should 
not  be  allowed. 

(Response)  We  disagree  that  the 
regulation  should  outline  specific 
methods  that  are  allowed  or  not  allowed 
for  training  chimpanzees  to  participate 
in  certain  clinical  procedures.  The  law 
requires  the  sanctuary  to  use  acceptable 
methods  that  represent  current 
practices.  We  agree  that  physical 
punishment  should  be  used  only  in  life- 
threatening  situations  and  should  not  be 
used  routinely.  We  have  revised  the 
section  to  include  the  requirement  to 
use  current  acceptable  practices  that  do 
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not  include  physical  punishment  except 
in  life-threatening  conditions  involving 
other  chimpanzees  or  humans. 

(Comments)  We  received  several 
comments  that  paragraph  9.6(b)(3)  in 
the  notice  of  proposed  rulemaking 
includes  one  comment  indicating  that 
information  in  that  paragraph  was 
redundant  with  information  presented 
in  section  9.7. 

(Response)  We  agree  the  information 
here  is  redundant  with  the  information 
presented  in  section  9.7.  Therefore,  we 
have  deleted  this  paragraph  and  have 
addressed  comments  on  this  topic  in 
section  9.7.  . 

(Comments)  Two  commenters  noted 
the  regulation  does  not  specifically 
address  housing  individuals  with 
infectious  diseases  with  healthy 
animals.  They  noted  healthy 
chimpanzees  should  not  be  exposed  or 
placed  at  risk  by  infected  animals. 

(Response)  We  agree.  The  regulation, 
as  revised,  expects  the  facility  to  be 
appropriately  designed  to  reduce 
exposure.  Additionally,  the  Facility 
Veterinarian  is  expected  to  have 
appropriate  expertise  to  address 
infectious  diseases. 

(Comments)  Five  commenters 
expressed  concern  that  anesthesia,  if 
used  to  perform  annual  physicals,  may 
place  chimpanzees  at  risk  and  should 
not  be  used  routinely.  Visual 
observation  and  medical  history  should 
be  sufficient  in  most  cases.  One 
commenter  suggested  that  if  anesthesia 
was  necessary,  the  physical  should  be 
done  when  a  chimpanzee  is 
anesthetized  for  other  reasons. 

(Response)  We  agree  that  there  can  be 
risks  associated  with  general  anesthesia. 
However,  the  veterinarian  is  medically 
trained  to  assess  and  accommodate  for 
the  risk  factors  involved.  The  regulation 
as  written  does  not  specify  that  the 
physical  must  be  done  under  general 
anesthesia.  However,  for  safety  reasons 
for  both  the  chimpanzee  and  the 
individual  performing  the  physical,  it 
may  be  the  logical  thing  to  do.  The 
Facility  Veterinarian  must  use  sound 
professional  judgment  in  deciding  when 
and  if  general  anesthesia  is  needed  or 
whether  visual  and  historical 
information  is  sufficient.  A  statement  to 
this  effect  has  been  added  to  this 
paragraph. 

(Comment)  One  commenter  stated 
that  complete  veterinary  records  and  a 
comprehensive  health  history  must 
accompany  every  chimpanzee  sent  to 
the  sanctuary.  The  commenter  noted 
that  records  of  this  sort  were  not 
required  under  Section  9.6,  Animal 
care.  Well-being,  Veterinary  care,  and 
Euthanasia.  We  presume  the  comment  is 
noted  in  regards  to  using  the  medical 


history  to  determine  the  frequency  and 
extent  of  the  annual  physical 
examination. 

(Response)  We  disagree.  We  believe 
the  medical  records  noted  are  required 
by  this  regulation.  The  requirement  to 
submit  complete  records  With 
chimpanzees  accepted  into  the 
sanctuary  can  be  found  in  one  or  more 
of  the  following  sections:  9.5(d),  9.6, 
and  9.8(a)(3).  We  have  added  wording  to 
section  9.6  to  further  emphasize  the 
need  for  a  complete  medical  history. 

The  CHIMP  Act  states  that  the  Secretary 
may  deny  a  chimpanzee  entry  into  the 
sanctuary  if  the  complete  medical  and 
research  history  is  not  available. 

(Comment)  One  commenter  noted 
euthanasia  for  a  chimpanzee  with 
tuberculosis  should  be  done  only  as  a 
last  resort. 

(Response)  We  agree  and  believe  the 
current  wording  encompasses  the 
commenter’s  concern. 

(Comrhent)  One  commenter  stated 
that  collection  and  banking  of  serum 
should  only  occur  if  it  has  a  direct  effect 
on  the  chimpanzees’  health  and  not  for 
research. 

(Response)  We  agree  and  have  added 
the  appropriate  wording  to  this 
paragraph. 

(Comments)  One  commenter  noted 
that  additional  tests  should  only  be 
conducted  if  necessary  for  the  health 
and  safety  of  the  chimpanzees.  The 
commenter  also  suggested  the  Facility 
Veterinarian  should  consult  with  the 
veterinarian  from  the  donating 
institution  to  gain  additional 
information  in  order  to  eliminate  the 
possible  need  for  anesthesia. 

(Response)  We  agree  that  additional 
tests  should  only  be  done  for  the  health 
of  the  chimpanzee.  We  have  revised  this 
paragraph  to  clarify  that  point.  We 
believe  that  requiring  the  Facility 
Veterinarian  to  consult  with  another 
veterinarian  in  the  case  would  be 
inappropriate.  However,  nothing  in  the 
regulation  precludes  the  facility 
veterinarian  from  holding  such 
consultation. 

(Comments)  Two  commenters  stated 
that  abnormal  behavior  and  efforts  to 
manage  it  should  be  clearly  defined. 
Also,  they  noted  the  minimal  provisions 
set  forth  in  this  paragraph  were 
insufficient. 

(Response)  We  disagree.  The 
behaviorist  and  other  professionals  at 
the  Sanctuary  must  be  properly  trained 
and  capable  of  defining  and 
implementing  the  specific  plan  for  each 
chimpanzee  without  the  constraints  of 
specifics  in  the  regulation.  The  plan  and 
intervention  will  be  reviewed  by  the 
appropriate  federal  officials  when 
conducting  inspections.  • 


(Comments)  One  commenter 
indicated  support  for  the  language  that 
emphasizes  minimizing  the  use  of 
physical  and  chemical  restraints.  Two 
commenters  noted  we  need  to  explicitly 
define  procedures  for  training 
chimpanzees  to  participate  in  certain 
activities  in  order  to  avoid  the  use  of 
physical  constraint.  Further,  the 
commenters  stated  that  methods  must 
not  include  any  negative  stimuli  or 
punishment.  Finally,  they  noted 
physical  restraint  should  be  prohibited 
unless  methods  are  approved  by  the 
Board  of  Directors  (no  approval  for 
research  purposes). 

(Response)  We  do  not  agree  that  the 
regulation  must  provide  explicit 
detailed  procedures  for  training 
chimpanzees  to  participate  in  certain 
activities  in  order  to  avoid  the  use  of 
physical  restraint.  The  specific  methods 
are  more  appropriately  left  to  the 
Sanctuary  professional  staff  with 
oversight  by  the  Board  of  Directors  and 
appropriate  Federal  officials.  The  prior 
approval  of  training  and  restraint 
methods  by  the  Sanctuary  Board  of 
Directors  is  expected  to  be  handled  by 
institutiorial  policies  and  procedures  if 
deemed  appropriate  by  the  sanctuary 
administration. 

(Comments)  Six  commenters  raised 
questions  about  what  constituted 
adequate  staff  and  staffing  ratios  for 
emergency,  weekend,  and  holiday 
coverage.  Two  of  these  commenters  also 
stated  that  Sanctuary  staff  and 
caregivers  should  be  given  radios  for 
emergency  communication. 

(Response)  The  issue  of  appropriate 
staffing  is  addressed  under  sections  9.6 
and  9.9.  Experience  will  dictate  the 
number  and  ratio  of  staff  needed  to 
provide  adequate  care  for  chimpanzees 
in  the  sanctuary  environment.  Insurance 
of  communication  devices  is 
appropriately  handled  by  institutional 
policies  and  procedures  as  opposed  to 
specification  in  this  regulation. 

(Comments)  Six  commenters 
suggested  changes  to  the  paragraph 
regarding  euthanasia.  Several  indicated 
that  the  sanctuary  should  have  a  policy 
on  euthanasia  from  either  the  SCCC  or 
the  Board  of  Directors.  Some  stated  that 
with  pre-existing  endpoints,  the 
veterinarian  would  have  some  guidance 
in  exercising  professional  judgment  for 
performing  euthanasia  to  relieve  pain 
and/or  suffering  in  a  timely  manner 
with  SCCC  review  after  euthanasia. 
Three  of  the  commenters  believed  the 
decision  to  euthanize  a  chimpanzee 
should  not  be  left  to  an  individual 
veterinarian  but  the  regulation  should 
require  consensus  of  at  least  two 
veterinarians. 
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(Response)  We  agree  that  the 
sanctuary  must  have  a  policy  on 
euthanasia  that,  at  a  minimum,  outlines 
when,  why,  how,  and  by  whom 
euthanasia  will  be  performed.  The 
requirement  to  have  a  policy  on 
euthanasia  is  stated  elsewhere  in  the 
regulation,  but  we  have  added  a 
sentence  to  that  effect  in  this  paragraph. 
However,  the  decision  to  euthanize  a 
chimpanzee  for  medical  reasons  to 
relieve  pain  and/or  suffering  for  humane 
reasons  remains  with  the  Facility 
Veterinarian. 

Section  9.7  Reproduction 

(Comments)  Three  commenters  stated 
that  offspring  accidentally  born  in  the 
sanctuary  should  be  allowed  to  remain 
with  the  mother  for  a  period  of  at  least 
fom-  years  (or  in  one  fiommenter’s 
opinion,  for  life).  If  this  is  not  possible, 
then  the  offspring  should  be  placed  with 
a  surrogate  mother. 

(Response)  There  was  disagreement 
among  the  experts  who  we  consulted 
concerning  the  specific  length  of  time 
offspring  should  remain  with  the 
mother.  Therefore,  we  have  added  a 
sentence  in  this  paragraph  that  states,  in 
essence,  that  the  sanctuary  must  have  a 
contingency  for  handling  births  in  the 
colony  including  the  length  of  time  the 
offspring  should  remain  with  the 
mother.  . 

Section  9.8  Animal  Records 

(Comments)  Five  commenters  raised 
questions  about  the  method(s)  of 
identification  of  chimpanzees  and  the 
need  to  define  which  agency  will  track 
chimpanzees  for  life  and  the  methods 
used  for  identification.  They  noted  that 
identification  methods  should  be 
noninvasive  and  exclude  tattoos  unless 
the  chimpanzee  is  already  tattooed. 

(Response)  The  vast  majority  of 
chimpanzees  entering  the  sanctuary  will 
already  be  identified.  It  is  possible  that 
chimpanzees  entering  from  a  private 
entity  may  not  be  permanently 
identified.  The  sanctuary  must  then 
determine  the  appropriate  method  of 
identification.  We  have  decided  to 
retain  the  wording  used  in  the  proposed 
regulation. 

(Comments)  Two  commenters 
questioned  whether  the  records  or 
reports  will  be  available  to  the  public. 
One  commenter  suggested  that  reports 
should  be  published  in  the  Federal 
Register. 

(Response)  There  is  no  requirement  in 
the  CHIMP  Act  to  publish  reports 
pertaining  to  the  Sanctuary  in  the 
Federal  Register,  and  we  have  no  plan 
to  do  so.  The  Agency’s  Sanctuary- 
related  records  will  only  be  available 


using  existing  federal  laws  for  obtaining 
information  from  federal  agencies. 

(Comments)  Two  commenters  stated 
that  all  necropsy  records  should  be 
publicly  available  and  published  in  the 
Federal  Register.  One  commenter  noted 
that  the  necropsy  records  should  be 
reasonably  available  to  any  veterinarian 
caring  for  chimpanzees  formerly  used  in 
research.  To  do  otherwise  is  perceived 
to  not  recognize  the  importance  of  such 
information  for  the  care  and  well-being 
of  formerly  used  or  supported 
chimpanzees. 

(Response)  The  CHIMP  Act  specifies 
the  distribution  of  necropsy  records.  We 
believe  the  current  wording  captures  the 
essence  of  congressional  intent. 
Therefore,  we  have  decided  not  to 
change  the  wording  in  this  section. 

Section  9.9  Facility  Staffing 

(Comment)  One  commenter  provided 
general  comments  stating  that  reasons 
for  dismissal  of  staff  should  be  recorded 
(ethics,  attitude,  misconduct,  etc.).  Also, 
rules  should  prohibit  individuals  with 
communicable  disease  from  direct 
contact  with  chimpanzees. 

(Response)  We  do  not  agree  that  the 
above  items  should  be  a  part  of  the 
regulation.  Documentation  of  actions 
taken  against  staff  is  governed  by  human 
resources  policies  that  are  not 
appropriate  for  inclusion  in  the 
regulation.  Identification  of 
communicable  diseases  that  could  affect 
chimpanzees  and  the  restriction  of  staff 
direct  contact  with  chimpanzees  are 
issues  best  dealt  with  via  the  veterinary 
care  and  occupational  health  policies 
and  procedures  of  the  sanctuary. 

(Comments)  Two  commenters 
indicated  that  the  staffing  ratio  should 
be  sufficient  to  maintain  an  effective  ^ 
program  of  behavioral  enrichment. 

(Response)  We  agree  and  have  added 
a  phrase  indicating  that  sufficiently 
trained  staff  for  behavioral  enrichment 
must  be  available. 

(Comments)  Three  commenters  stated 
the  section  on  signs  of  well-being 
should  be  revised  to  read  that  staff  is 
trained  to  recognize  all  forms  of  distress, 
not  just  illness,  and  that  signs  of 
physical  and  psychological  well-being 
are  monitored. 

(Response)  We  do  not  agree  that  the 
sentence  in  question  needs  to  be 
revised.  We  believe  it  encompasses  all 
issues  of  well-being  as  written. 

(Comments)  Two  commenters 
indicated  this  paragraph  should  be  more 
specific  about  the  number  or  ratio  of 
veterinarians  needed  for  the  sanctuary. 
One  of  the  commenters  suggested  an 
explicit  ratio  should  be  recommended 
by  the  Board. of  Directors.  r 


(Response)  We  disagree  with  the  need 
to  provide  more  specific  numbers  and 
ratios  of  veterinarians  needed.  We 
believe  conditions  may  vary  and 
capturing  every  possible  variation  in  the 
regulation  is  not  practical.  The  number 
needed  is  best  deferred  to  the  sanctuary 
administration  that  may  or  may  not 
include  recommendations  from  the 
Board  of  Directors,  and  will  be  assessed 
by  the  NIH  staff.  The  adequacy  of  the 
veterinary  care  program  will  be 
monitored  by  federal  agencies  and, 
upon  accreditation,  the  accrediting 
agency. 

(Comment)  One  commenter  stated  the 
behaviorist’s  experience  must  also 
include  working  specifically  with 
nonhuman  primates  during  the 
introduction  and  formation  of  social 
groups.  If  they  are  unsuccessful  in  group 
formation,  then  they  should  consult 
with  chimpanzee  experts  outside  of  the 
facility.  The  behaviorist  should  have 
access  to  the  donating  institution  in 
order  to  observe  behavior  of  incoming 
chimpanzees  and  discuss  plans  with 
individuals  on  site. 

(Response)  We  believe  the  description 
of  the  behaviorist’s  qualifications  as 
described  in  the  existing  paragraph  is 
adequate.  The  comments  provided  are 
relevant  but  detailed  description  of  the 
qualifications  should  be  left  to 
Sanctuary  administration  and  staff. 

Section  9.13  Other  Federal  La  ws, 
Regulations,  and  Policies  That  Apply  to 
This  Part 

(Comments)  Three  commenters  noted 
that  a  segment  of  the  Animal  Welfare 
Regulations  applicable  to  the 
chimpanzees  in  the  sanctuary  was 
omitted  from  section  9.13.  The  segment 
to  which  the  commenters  referred  is 
AWR  Part  3,  Subpart  D,  “specifications 
for  the  humane  handling,  care, 
treatment,  and  transport  of  nonhuman 
primates.’’ 

(Response)  We  agree  that  a  segment  of 
the  AWR  was  inadvertently  omitted.  We 
have  included  it  in  the  final  regulation. 

(Comment)  One  commenter  strongly 
suggested  we  should  add  State  and 
Federal  laws  relating  to  human  health 
and  safety  and  environmental  issues. 

(Response)  Any  reference  to  state  laws 
would  have  to  be  general  since  the 
states  that  may  house  sanctuary 
facilities  are  unknown  at  this  time.  In 
regards  to  federal  laws  mentioned, 
several  of  the  laws  the  commenter  had 
in  mind  are  already  applicable  by  virtue 
of  the  nature  of  the  business  of  the 
entity,  i.e.,  OSHA,  EPA,  etc.  Other 
Federal  laws  or  regulations  that  are 
applicable  to  the  general  nonhuman 
primate  community  are  not  applicable 
to  the  federally  supported  chimpanzee 
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sanctuary  system  because  there  will  be 
no  importation,  invasive  research,  or  air 
transportation  of  chimpanzees. 

II.  Changes  Made  in  Response  to 
Comments 

We  have  made  the  following  changes 
to  the  regulation  in  response  to  the 
comments  that  we  received  following 
publication  of  the  notice  of  proposed 
rulemaking. 

Section  9.2  Definitions 
Animal  Care  and  Use  Committee 

We  have  revised  the  definition  of  the 
term  Animal  Care  and  Use  Committee 
(ACUC)  to  indicate  that  the  requirement 
for  a  member  of  an  animal  protection 
organization  member  on  the  Committee 
is  unique  to  this  regulation  and  is  not 
required  by  the  Animal  Welfare 
Regulations  or  the  Public  Health  Service 
Policy. 

Exhibition 

We  have  revised  the  definition  of 
Exhibition  to  state  that  it  does  not 
exclude  limited  viewing  for  educational 
purposes  that  is  not  disruptive  to  the 
chimpanzees. 

Invasive  Research 

The  example  was  not  worded 
correctly  in  the  proposed  rule.  We  have 
modified  the  example  to  read  as  follows: 
“(3)  Surgery  or  implantation  of  devices 
that  are  not  a  part  of  a  veterinary 
medical  treatment  or  colony 
management  practice.” 

Additionally,  we  have  deleted  our 
previous  reference  to  the  term  “ISIS”, 
the  acronym  for  the  International 
Species  Information  System,  because 
the  agency  no  longer  tracks 
chimpanzees  in  the  Sanctuary. 

Section  9.3  Sanctuary  Policies  and 
Responsibilities 

We  have  revised  paragraph  9.3(a)  to 
read  as  follows: 

(a)  What  are  the  policies  and 
responsibilities  governing  the  Sanctuary 
system?  The  policies  and 
responsibilities  of  the  Sanctuary  system 
are  to — 

(1)  Appoint  a  Board  of  Directors 
(BOD)  responsible  for  the  overall 
governance  and  direction  of  the 
Sanctuary.  The  BOD  shall  designate  the 
Chief  Executive  Officer  (CEO),  who  is 
responsible  for  the  management  and 
oversight  of  the  daily  operations  of  the 
Sanctuary  and  the  performance  of  other 
delegated  tasks.  Subcontractors,  if 
applicable,  shall  be  governed  by  the 
policies  that  are  developed  by  the  Board 
of  Directors  of  the  primary  contractor.  In 
addition,  the  BOD  shall: 


(i)  Ensure  that  chimpanzees  accepted 
into  the  Sanctuary  are  not  discharged; 

(ii)  Develop  guidelines  for  accepting 
chimpanzees  not  owned  by  the  Federal 
Government  into  the  sanctuary  if  the 
conditions  are  met  as  outlined  in  42 
U.S.C.  287; 

(iii)  Ensure  that  the  Board  of  Directors 
of  the  primary'  contractor  consists  of  no 
more  than  thirteen  (13)  individuals,  and 
that  the  conditions  governing  the  terms 
of  the  Board  members  are  in  compliance 
with  the  CHIMP  Act; 

(iv)  Include  individuals  with  the 
following  expertise  and  experience  as 
set  forth  in  the  CHIMP  Act; 

(A)  At  least  one  veterinarian  who  is 
qualified  in  veterinary  care  of 
nonhuman  primates.  These 
qualifications  may  be  met  through 
postdoctoral  training,  experience,  or 
both; 

(B)  Individual(s)  with  expertise  and 
experience  in  zoological  science  and 
with  knowledge  in  behavioral 
primatology; 

(C)  Individual(s)  with  experience  in 
the  animal  protection  field; 

(D)  Individual(s)  with  experience  and 
expertise  in  the  field  of  business  and 
management  of  nonprofit  organizations; 

(E)  Individual(s)  knowledgeable  and 
experienced  in  accrediting  programs  of 
animal  care; 

(F)  Individual(s)  with  experience  and 
expertise  in  containing  biohazards; 

(v)  Ensure  that  a  member  of  the  Board 
of  Directors  serves  as  the  Chair  of  the 
Board  of  Directors,  who  may  be  elected 
or  appointed  by  the  Board  from  among 
the  individuals  identified  in  paragraphs 
(a)(l)(iv)(A)  through  (F)  of  this  section; 

(vi)  Ensure  that  no  member  of  the 
board  shall  have  been  fined  for,  or 
signed  a  consent  decree  for,  any 
violation  of  the  Animal  Welfare  Act; 

(vii)  Ensure  that  a  chimpanzee  may 
not  be  removed  from  the  sanctuary  for 
research  purposes; 

(viii)  Create  a  safe  and  species- 
appropriate  physical  and  social 
environment  for  the  lifetime  care  of 
chimpanzees; 

(ix)  Comply  with  all  applicable 
provisions  of  the  animal  welfare 
regulations  and  other  federal,  state,  and 
local  laws,  regulations,  and  policies; 

(x)  Achieve  accreditations  from 
appropriate  accrediting  bodies  within  a 
reasonable  timeframe  mutually  agreed 
upon  by  the  contractor  and  NCRR; 

(xi)  Prohibit  any  invasive  research  on 
the  resident  chimpanzees,  but  permit 
noninvasive  and  behavioral  studies. 
Definitions  for  the  terms  invasive  and 
noninvasive  are  set  forth  in  §  9.2  of  this 
part; 

(xii)  Prohibit  exhibition  of 
chimpanzees  in  the  sanctuary  [This 


policy  does  not  prohibit  educational 
activities  that  may  involve  limited 
viewing  of  chimpanzees  in  their 
environment  and  that  are  designed  to 
promote  an  understanding  of 
chimpanzee  behavior,  well-being,  or 
importance  to  the  ecological  system  that 
does  not  adversely  affect  the 
chimpanzees’  routine.]; 

(xiii)  Staff  the  organization  with 
people  with  appropriate  experience;  and 

(xiv)  Authorize  the  establishment  of  a 
Sanctuary  Chimpanzee  Care  Committee 
(SCCC)  that  is  appointed  by  and  reports 
to  the  CEO  or  President  of  the  company 
or  corporation.  The  SCCC  is  responsible  » 
for  overseeing  the  chimpanzee  care 
program  and  operations  to  ensure  that 
the  health  and  well-being  of  the 
chimpanzees  and  the  occupational 
safety  of  the  staff  are  being  addressed. 
The  Committee  must  consist  of  no  fewer 
than  five  people  who  must  include: 

(A)  A  chairperson  knowledgeable  of 
the  needs  of  chimpanzees; 

(B)  A  veterinarian  with  chimpanzee 
care  experience; 

(C)  A  behaviorist  with  experience  in 
chimpanzee  behavior; 

(D)  A  member  of  the  chimpanzee  care 
staff;  and 

(E)  Member  or  members  from  the 
community,  including  at  least  one  with 
affiliation  or  employment  with  an 
animal  protection  organization  as 
defined  in  §  9.2  of  this  part.  (Note,  this 
provision  is  unique  to  these  standards  of 
care  and  is  not  required  by  the  Animal 
Welfare  Regulations  or  the  PHS  Policy.) 

(F)  The  SCCC  will; 

(1)  Oversee  and  evaluate  the 
chimpanzee  care  and  socialization 
program; 

(2)  Review  and  approve  proposed 
education  programs.  No  program  should 
be  approved  that  might  interfere  with 
the  chimpanzees’  well-being  or  routine 
activities; 

(3)  Conduct  a  formal  review  of  the 
program  on  a  semiannual  basis  and 
submit  reports  to  the  Sanctuary  director. 
The  reports  must  be  available  for  review 
by  the  USDA  and  NIH  representatives 
during  site  visits; 

(4)  Establish  a  mechanism  for  receipt 
and  review  of  concerns  involving  the 
care  of  chimpanzees  and  resolving  such 
concerns; 

(5)  Review  all  such  study  proposals. 
The  SCCC  membership  may  require 
additional  qualified  individuals  to 
perform  the  functions  of  an  Animal  Care 
and  Use  Committee  (ACUC)  if  and  when 
the  need  arises.  The  Contractor  may 
establish  a  separate  ACUC.  The  ACUC 
must  be  established  in  accordance  with 
the  applicable  provisions  of  the  Animal 
Welfare  Regulations  and  the  Public 
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Health  Service  Policy  on  Humane  Care 
and  Use  of  Laboratory  Animals; 

(6)  Review  all  euthanasia  events. 
Euthanasia  events  performed  for 
medical  or  humane  reasons  must  be 
based  upon  sound  professional 
veterinary  judgment  that  conforms  to 
current  veterinary  medical  practices  and 
must  be  in  the  best  interest  of  the 
chimpanzee.  Euthanasia  performed  for 
emergency  reasons  without  advance 
review  by  the  SCCC  shall  be  reviewed 
by  the  SCCC  as  soon  as  possible  after 
the  event  to  ensure  compliance  with 
established  policy; 

(7)  Establish  procedures  to  prevent 
any  reproduction  in  the  colony  through 
appropriate  permanent  birth  control, 
preferably  by  vasectomy  of  all  sexually 
mature  male  chimpanzees  in  the 
sanctuary;  and 

(8)  Develop  procedures  for 
maintaining  chimpanzees  that  are 
seropositive  for  or  harboring  infectious 
agents  or  previously  have  been  exposed 
to  infectious  agents  (whether 
experimentally  induced  or  naturally 
occurring),  that  will  allow  them  to  be 
accepted  by  the  sanctuary  and  properly 
housed.  The  procedures  must  be 
submitted  to  the  NCRR  for  approv'al. 

Section  9.4  Physical  Facility  Policies 
and  Design 

VVe  have  revised  the  regulation  in 
response  to  the  comments  that  we 
received  following  publication  of  the 
notice  of  proposed  rulemaking. 
Specifically,  to  improve  the  clarity  of 
the  regulation,  we  have  made  several 
revisions  to  the  proposed  9.4  and 
renumbered  the  section  accordingly. 
Statements  in  the  proposed  section  that 
were  determined  to  be  redundant  or 
superfluous  relative  to  other  sections  in 
the  regulation  have  been  deleted. 

The  revised  section  reads  as  follows. 

(a)  What  standards  apply  to  the 
facility  design  and  physical  plant?  The 
chimpanzee  Sanctuary  facility  must  be 
designed  to  provide  sufficient  space  and 
variety  of  natural  or  artificial  objects  to 
accommodate  natural  activities  of 
chimpanzees  while  restricting  their 
movement  and  range  to  the  defined 
area.  Daily  observation  of  chimpanzees 
within  the  enclosures  is  required  and 
shall  be  accomplished  with  minimal 
disturbance  to  the  chimpanzees.  The 
facility  design  and  physical  plant 
should  be  in  accordance  with  the 
recommendation  of  The  Guide  for  the 
Care  and  Use  of  Laboratory  Animals 
(Guide),  where  applicable.  The  Guide  is 
published  by  the  National  Research 
Council,  1996,  International  Standard 
Book  Number  0-309-05377-3.  The 
Guide  is  incorporated  by  reference  in 
this  section.  The  Director  of  the  Federal 


Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may 
obtain  a  copy  of  the  publication  from 
the  National  Academy  Press,  2101 
Constitution  Avenue,  NW.,  Lockbox 
285,  Washington,  DC  20055;  or  you  may 
order  it  electronically  via  the  Internet  at 
http://www.nap.edu;  or  view  it  online  at 
http://oacu.od.nih.gov/regs/guide/ 
guidex.htm.  You  may  inspect  a  copy  at 
NIH,  NCRR,  1  Democracy  Plaza,  6701 
Democracy  Boulevard,  Bethesda,  MD 
20817-4874,  or  at  the  National  Archives 
and  Records  Administration  (NARA). 
For  information  on  the  availability  of 
this  material  at  NARA,  call  202-741- 
6030,  or  go  to  http://www.arcbives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

(i)  The  facility  design  and  physical 
plant  consist  of  the  following 
components:  Indoor  design  features; 
outdoor  design  features;  construction 
and  construction  materials;  physical 
barriers;  shelter;  service  support  space, 
including  storage  areas  for  food, 
supplies,  and  equipment;  personnel  and 
administrative  support  space; 
quarantine  and  isolation  facilities; 
treatment  area;  heating,  ventilation,  and 
air  conditioning  (HVAC):  food 
preparation  area;  and  animal  waste 
treatment. 

(ii)  A  housing  system  shall  include 
indoor  and  outdoor  enclosures  that 
must  be  kept  in  good  repair  to  prevent 
escape  and  injury  to  the  chimpanzees, 
promote  physical  comfort,  facilitate 
sanitation  and  servicing,  and  address 
the  psychological  well-being  and  social 
needs  of  the  chimpanzees.  Chimpanzees 
must  be  able  to  retreat  from  areas  w'here 
they  feel  threatened  or  agitated  by  close 
human  encounters  or  encounters  with 
other  chimpanzees. 

(iii)  Indoor  areas  shall  have  special 
areas  for  social  introductions  and 
medical  treatment.  Quarantine  and 
isolation  facilities  are  required  for  the 
Sanctuary.  These  facilities  must  be 
designed  to  prevent  the  spread  of 
undesirable  agents  from  quarantine  and 
isolation  rooms  to  other  parts  of  the 
facility. 

(iv)  Outdoor  areas  must  provide 
sufficient  ranging  space  and  either 
natural  or  artificial  structures  that 
chimpanzees  can  use  for  shelter  or 
nesting  areas  to  sleep,  rest,  or  seek 
refuge  from  rain,  direct  sun,  wind,  and 
extreme  temperatures. 

(v)  Animal  waste  from  the  sanctuary 
must  be  properly  treated  to  remove 
known  hazardous  agents  before 
discharging  it  into  tbe  environment  in 
accordance  with  currently  acceptable 
and  effective  waste  treatment 


procedures,  including  current  industry 
standards  and  federal  laws,  regulations 
or  guidelines,  as  applicable. 

(vi)  An  area  for  treatment  of  and 
performing  veterinary  clinical 
procedures  on  chimpanzees  must  be 
provided  at  each  sanctuary  site.  This 
area  must  be  constructed  and 
provisioned  to  perform  emergency 
procedures,  including  minor  surgery 
and  emergency  surgical  procedures, 
complete  physical  examinations,  and 
facilities  for  extended  care  of  medical 
conditions  as  needed. 

(b)  What  security  measures  are 
required  for  the  sanctuary?  The 
sanctuary  must  provide  adequate 
security  against  unauthorized  entry, 
sabotage,  malicious  damage,  and  theft  of 
chimpanzees  and  property  and  must 
minimize  any  chance  of  escape  by  a 
chimpanzee. 

The  security  staff  must  have  training 
and/or  experience  in  methods  and 
equipment  designed  to  detect  possible 
security  breaches  and  the  ability  to 
respond  to  security  events  in  a  timely 
and  effective  manner.  Perimeter 
containment  shall  be  used  to  protect  the 
compound  housing  the  chimpanzees 
consistent  with  the  recommendations  of 
the  Guide  (incorporated  by  reference, 
see  paragraph  (a)  of  section  9.4). 

(c)  Is  the  sanctuary  required  to 
develop  disaster  and  escaped  animal 
contingency  plans?  The  sanctuary 
facility  must  prepare  disaster  and 
escaped  animal  contingency  plans 
outlining  simple  and  easy  to  follow 
plans  for  dealing  with  natural  and  man¬ 
made  disasters  and  steps  to  be  taken  in 
case  a  chimpanzee  escapes  from  the 
compound.  The  sanctuary  also  must 
provide  adequate  security  against 
unauthorized  entry,  sabotage,  malicious 
damage,  and  theft  of  chimpanzees  and 
property  and  must  minimize  any  chance 
of  escape  by  a  chimpanzee.  Primary 
barriers  must  be  constructed  to  prevent 
escape  of  chimpanzees  and  secondary  or 
perimeter  barriers  must  prevent  entry  of 
unauthorized  persons  into  the  facility, 
consistent  with  the  recommendations  of 
the  Guide  (incorporated  by  reference, 
see  paragraph  (a)  of  section  9.4). 

Section  9.5  Chimpanzee  Ownership, 
Fees,  and  Studies 

We  have  revised  paragraph  9.5(b)(2) 
to  emphasize  that  although 
chimpanzees  not  owmed  or  supported 
by  the  Federal  Government  may  be 
accepted  into  the  sanctuary,  federal 
funds  may  not  be  used  for  their  support, 
unless  authorized  by  the  Secretary  or  an 
authorized  designee.  . 
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Section  9.6  Animal  Care,  Well-Being, 
Husbandry,  Veterinary  Care,  and 
Euthanasia 

We  have  revised  the  regulation  in 
response  to  the  comments  that  we 
received  following  publication  of  the 
notice  of  proposed  rulemaking. 
Specifically,  to  improve  the  clarity  of 
the  regulation,  we  have  made  several 
revisions  to  the  proposed  9.6  and 
renumbered  the  section  accordingly. 
Statements  in  the  proposed  section  that 
were  determined  to  be  redundant  or 
superfluous  relative  to  other  sections  in 
the  regulation  have  been  deleted. 

The  revised  section  reads  as  follows. 

(a)  What  are  the  requirements  for 
promoting  the  well-being  of  sanctuary 
chimpanzees?  The  goal  of  chimpanzee 
housing  and  management  in  the 
Sanctuary  is  to  promote  the 
chimpanzees’  well-being. 

(b)  What  are  the  provisions  for  daily 
chimpanzee  husbandry  and  care? 
Adequate  and  proper  care  for 
chimpanzees  in  the  sanctuary  must  be 
provided  with  respect  to  physical 
environment,  housing  and  husbandry, 
behavioral  management,  and  population 
management  and  control.  Specific 
requirements  include  the  following: 

(i)  Chimpanzees  must  have  access  to 
food,  water,  and  bedding  at  all  times, 
unless  medical  or  behavioral  conditions 
dictate  otherwise.  Husbandry 
procedures  shall  represent  current 
policies  and  practices  and  conform  to 
standards  set  by  a  nationally  recognized 
accrediting  association  in  accordance 
with  the  Guide  (incorporated  by 
reference,  see  paragraph  (a)  of  section 
9.4). 

(ii)  Indoor  primary  enclosures  must  be 
cleaned  as  often  as  required  to  maintain 
a  clean  and  healthy  environment,  with 

a  minimum  of  once  daily.  Outdoor 
enclosures  must  be  monitored  daily  and 
cleaned  on  a  routine  basis.  Outdoor 
ranging  areas  will  not  require  a  routine 
cleaning  schedule  but  must  be 
monitored  for  excessive  accumulation  of 
waste  or  other  unhealthy  conditions. 
Housing  areas  shall  provide  sufficient 
space  for  chimpanzees  to  perform 
species-typical  behavior  and  expression. 
Examples  of  such  activities  include  but 
are  not  limited  to  natural  movements, 
climbing,  swinging,  resting,  running, 
group  interactions,  sleeping,  etc. 

Feeding  and  watering  implements  must 
be  sanitized  at  intervals  required  to 
maintain  them  in  a  sanitary  condition, 
in  accordance  with  the  Guide 
(incorporated  by  reference,  see  • 
paragraph  (a)  of  section  9.4). 

(iii)  The  federally  supported 
chimpanzee  sanctuary  must  employ  a 
behavioral  scientist  knowledgable  in 


primate  behavior  and  socialization 
requirements.  This  individual  shall 
provide  primary  leadership  in 
developing,  implementing,  and 
monitoring  the  chimpanzee  behavioral 
guidelines  for  the  sanctuary. 

Enrichment  techniques  used  shall  be 
currently  accepted  practices.  The 
sanctuary  must  provide  for  the  expertise 
to  plan,  administer,  and  evaluate  the 
effectiveness  of  the  well-being  program. 

(iv)  Many  chimpanzees  can  be  trained 
through  positive  reinforcement  to 
cooperate  with  a  variety  of  veterinary 
and  chimpanzee  care  procedures.  Efforts 
must  be  made  to  develop  or  maintain 
this  capability  for  chimpanzees  housed 
in  the  sanctuary  to  the  extent  possible. 
Trainers  must  use  currently  acceptable 
practices  that  do  not  include  physical 
punishment. 

(c)  What  are  the  requirements  for  an 
adequate  veterinary  care  and  animal 
health  program? 

The  Sanctuary  staff  must  provide 
sufficient  resources  of  personnel, 
equipment,  supplies,  and  facilities  to 
enable  the  provision  of  adequate 
veterinary  care  as  set  forth  in  the  Guide 
(incorporated  by  reference,  see 
paragraph  (b)  of  section  9.4)  and  in  the 
American  College  of  Laboratory  Animal 
Medicine  document,  “The  Provision  of 
Adequate  Veterinary  Care,”  available  on 
the  Internet  at  http://www.aclam.com. 

(i)  If  the  sanctuary  houses 
chimpanzees  with  infectious  diseases,  it 
must  have  a  veterinarian  knowledgable 
in  the  infectious  diseases  and  care  of 
chimpanzees.  The  Facility  Veterinarian 
is  responsible  for  establishing  and 
implementing  a  health  monitoring 
system  specifically  designed  to  meet  the 
health  requirements  of  chimpanzees  in 
the  sanctuary.  Routine  observation  and 
the  prevention  of  disease,  metabolic 
conditions,  abnormal  behavior  and 
injury  must  be  a  priority  focus  of  the 
Facility  Veterinarian  and  staff.  • 

(ii)  Newly  received  chimpanzees  must 
be  quarantined  for  a  period  for 
physiological,  psychological,  and 
nutritional  stabilization  before  their 
introduction  to  the  rest  of  the  group. 

The  stabilization  period  must  be 
lengthened  appropriately  if  the 
chimpanzee  has  a  significant  medical 
problem  or  if  abnormal  medical  findings 

^are  detected  during  the  quarantine 
period.  If  the  chimpanzee  has  not  been 
given  a  complete  physical  examination 
within  six  months,  an  examination  must 
be  conducted  during  the  stabilization 
period. 

(iii)  The  sanctuary  must  implement 
appropriate  methods  for  disease 
surveillance  and  diagnosis  of  diseases, 
which  may  include  the  following: 


(iv)  Tuberculin  (TB)  tests  must  be 
negative  for  two  (2)  consecutive  tests 
before  the  chimpanzee  is  released  from 
quarantine.  Any  chimpanzee  that  is 
suspected  of  harboring  the  TB  organism, 
or  that  is  diagnosed  with  TB  will  be 
isolated  and  treated  until  determined  by 
the  Facility  Veterinarian  to  be  of  no 
health  risk  to  other  chimpanzees  or 
humans.  The  Facility  Veterinarian  may 
recommend  euthanasia  in  those  cases 
that  do  not  respond  to  therapy  and  in 
which  the  chimpanzee  consequently 
experiences  undue  pain  and  suffering 
that  cannot  be  alleviated.  The 
procedures  noted  under  §  9.6(d)  must  be 
observed  if  euthanasia  is  necessary. 

(v)  Fecal  samples  must  be  checked  for 
parasites  and  parasitic  ova. 

(vi)  A  complete  blood  count  and 
serum  chemical  panel  must  be  obtained. 

(vii)  Additional  serum  for  banking 
and/or  testing  shall  be  obtained  as 
appropriate  by  the  Facility  Veterinarian 
and  is  considered  beneficial  for 
chimpanzee  health. 

(viii)  If  the  donating  facility  did  not 
test  for  the  appropriate  viruses,  the 
sanctuary  must  perform  a  viral  panel 
and  serology  for  the  various  chronic 
hepatitis  viruses  and  HIV. 

(ix)  Additional  tests  or  procedures 
that  are  deemed  beneficial  to  the 
chimpanzees’  health  may  be  required  by 
the  Facility  Veterinarian. 

(x)  Chimpanzees  are  susceptible  to 
many  of  the  vaccine  preventable 
diseases  of  human  childhood. 
Appropriate'vaccines  must  be 
considered  and  administered  if  deemed 
necessary,  at  the  discretion  of  the 
Facility  Veterinarian,  to  protect  the 
chimpanzees  in  the  sanctuary.  Methods 
of  disease  prevention,  diagnosis,  and 
therapy  must  comply  with  those 
currently  accepted  in  veterinary  medical 
practice.  Arrangements  with  diagnostic 
laboratories  must  be  established  before 
chimpanzees  arrive  at  the  sanctuary. 

(xi)  The  sanctuary  must  minimize  the 
use  of  physical  and  chemical  restraint. 
Chimpanzees  in  the  Sanctuary  shall  be 
trained  to  permit  certain  procedures 
with  minimal  or  no  restraint.  Such 
procedures  may  include  injections, 
dosing  or  other  treatments,  and  cage- 
side  health  observations.  However, 
chemical  sedation  sometimes  may  be 
appropriate  for  certain  necessary 
medical  interventions  cr  for  the  safety  of 
the  chimpanzee  and  caregivers.  If 
physical  restraint  measures  are 
necessary,  due  consideration  must  be 
given  to  the  temporary  or  permanent 
effects  upon  the  chimpanzee  and  human 
and  animal  safety  concerns. 

(xii)  Methods  used  to  relieve  pain 
must  be  documented  in  the  chimpanzee 
medical  or  surgical  records.  These 
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records  will  be  available  for  review  by 
USDA  and  NIH  representatives.  The 
Facility  Veterinarian  must  ensure  that 
pain  management  is  current  and  in 
accordance  with  acceptable  veterinary 
medical  practices. 

(xiii)  Chimpanzees  must  be  cared  for 
by  qualified  personnel  on  a  daily  basis, 
including  weekends  and  holidays,  to 
safeguard  their  well-being.  Emergency 
veterinary  care  must  also  be  available 
during  these  times.  Notification 
procedures  must  be  documented  in  the 
form  of  operating  procedures. 

(d)  Under  what  circumstances  is 
euthanasia  permitted?  As  stated  in 
section  48lC(d)(2)(I)  of  the  Public 
Health*  Service  Act,  as  added  by  section 
2  of  the  CHIMP  Act,  none  of  the 
chimpanzees  may  be  subjected  to 
euthanasia  except  when  it  is  in  the  best 
interest  of  the  chimpanzee  involved  as 
determined  by  the  SCCC  alid  the 
Facility  Veterinarian.  Therefore, 
euthanasia  for  medical  or  humane 
reasons  is  permitted.  Euthanasia  may  be 
permitted  for  reasons  of  health  or 
quality  of  life  of  the  individual 
chimpanzee,  including  for  disease,  in 
connection  with  trauma,  complications 
of  aging,  or  for  other  humane  reasons. 

The  sanctuary  must  establish  a  policy 
on  euthanasia  that  will  provide 
conditions  that  must  be  met  before 
euthanasia  is  permitted  and  guidance 
for  performing  euthanasia. 

(i)  Methods  of  euthanasia  will  be 
consistent  with  the  most  recent  report  of 
the  American  Veterinary  Medical 
Association  Panel  on  Euthanasia  (2002), 
unless  more  reliable  data  becomes 
available.  When  euthanasia  is 
performed,  the  veterinarian  will 
determine  the  appropriate  agent,  and  it 
will  be  administered  only  by  properly 
trained  personnel  under  the  direction  of 
the  Facility  Veterinarian.  The  decision 
to  perform  euthanasia  will  be  made  by 
the  veterinarian  in  consultation  with  the 
Facility  Director  or  Deputy  Director. 

(ii)  The  SCCC  will  participate  in  the 
decision  in  nonmedical  emergencies. 

All  euthanasia  decisions  must  be 
reviewed  by  the  SCCC,.  preferably  prior 
to  euthanasia.  In  emergencies,  where 
euthanasia  has  to  be  performed 
immediately  by  the  Facility 
Veterinarian,  the  circumstances  and  the 
decision  by  the  Facility  Veterinarian 
will  be  presented  at  the  next  scheduled 
or  special  meeting  of  the  SCCC.  The 
NC^  Project  Officer  must  be  notified  of 
the  euthanasia  event  within  72  hours  by 
electronic  or  telephonic  means. 
Euthanasia  of  individual  chimpanzees 
may  negatively  affect  the  care  staff  and 
appropriate  counseling  and 
psychological  support  shall  be 
considered. 


Section  9.7  Reproduction 

We  have  added  sentences  in  this 
section  indicating  that  the  sanctuary 
must  have  a  contingency  plan  for 
handling  births  in  the  colony  that 
includes  the  length  of  time  the  offspring 
should  remain  with  the  mother.  The 
sentences  also  indicate  that 
documentation  must  be  provided 
verifying  that  a  vasectomy  was 
performed  and  confirmed  by  removing 
and  examining  a  segment  of  the  Vas 
Deferens,  or  using  another  reliable  test 
method  to  confirm  the  male  is  negative 
for  sperm. 

Section  9.8  Animal  Records 

We  have  deleted  the  requirement  that 
all  chimpanzees  must  be  tracked  for  life 
by  a  single  agency.  We  did  this  because 
NIH  no  longer  funds  this  activity  and 
the  agency  is  not  obligated  to  continue 
the  tracking  activity. 

Section  9.9  Facility  Staffing 

We  have  made  several  revisions  to  the 
proposed  9.9  in  order  to  improve  the 
clarity  of  the  regulation.  Statements  that 
were  determined  to  be  redundant  or 
superfluous  relative  to  other  sections  in 
the  regulation  were  removed  or 
modified. 

The  revised  section  reads  as  follows. 

How  many  personnel  are  required  to 
staff  the  chimpanzee  sanctuary  and 
what  qualifications  and  training  must 
the  staff  possess?  (a)  The  professional, 
managerial,  and  support  staff  must  be 
sufficient  to  support  the  scope  and 
diversity  of  the  activities  and 
chimpanzee  population  of  the 
sanctuary.  The  level  of  staffing  shall  be 
adequate  to  ensure  that  the  chimpanzees 
receive  appropriate  health  care,  are  well 
cared  for,  and  the  administrative  and 
fiscal  operations  are  sound  and  in 
keeping  with  current  practices  required 
by  NCRR,  NIH; 

(b)  There  must  be  a  sufficient  numbw 
of  appropriately  trained  animal  care  and 
technical  personnel  to  provide 
appropriate  care  to  the  chimpanzees  at 
all  times,  including  evenings,  weekends, 
and  holidays.  The  number  of  animal 
care  staff  to  chimpanzee  ratio  shall  be 
adjusted  as  experience  is  gained  during 
the  operation  of  the  sanctuary. 
Sufficiently  trained  staff  also  must  be 
available  to  maintain  adequate 
behavioral  enrichment; 

(c)  The  Facility  Director  must  be  a 
person  with  experience  in  chimpanzee 
care  and  socialization  techniques.  In 
addition,  the  Director  must  have 
management  and  administrative 
experience; 

(d)  The  Biosafety  Officer  must  have 
experience  in  developing  and 


monitoring  biohazards  and  dealing  with 
biosafety  issues  related  to  captive 
nonhuman  primates.  Experience  in 
these  areas  dealing  specifically  with 
chimpanzees  is  desirable; 

(e)  The  remaining  staff,  which  may 
include  part-time,  full-time,  or 
contractor  Facility  Veterinarian(s)  and 
Behaviorist(s),  must  possess  the  skills, 
knowledge,  and/or  experience  required 
to  perform  their  duties,  as  elaborated 
within  the  regulation. 

Section  9.10  Occupational  Health  and 
Safety  Program  (OHSP)  and  Biosafety 
Requirements 

We  have  modified  this  section  to 
improve  the  clarity  of  the  regulation. 

The  revised  section  reads  as  follows. 

(a)  How  are  employee  Occupational 
Health  and  Safety  Program  risks  and 
concerns  addressed?  The  sanctuary 
shall  assure  that  an  Occupational  Health 
and  Safety  Program  (OHSP)  is 
developed  and  implemented  in 
accordance  with  current  veterinary 
medical  practices  and  the  guidelines 
and  standards  found  in  the  Guide 
(incorporated  by  reference,  see 
paragraph  (a)  of  section  9.4); 

(b)  How  are  biosafety  concerns 
addressed?  The  sanctuary  shall  institute 
and  administer  an  effective  biosafety 
program  that  addresses  the  biosafety 
hazards  at  that  particular  site.  The 
program  shall  include  identifying 
biohazards,  outlining  practices  and 
procedures  to  be  followed,  providing 
personal  safety  equipment  or  protective 
clothing  and  equipment,  and 
establishing  a  description  of  the  facility 
requirements  for  working  with 
hazardous  agents  or  materials.  Policies 
and  procedures  must  be  implemented  to 
avoid  exposure  to  environmental  and 
animal  hazards.  Biosafety  must  be 
included  in  the  training  program  for  all 
sanctuary  employees.  In  establishing  a 
program,  the  sanctuary  must  use  current 
accepted  practices  and  publications 
prepared  by  the  CDC,  NIH,  and 
professional  societies  specializing  in 
biosafety.  The  input  and  guidance  of 
personnel  trained  or  experienced  in 
biosafety  are  essential. 

Complete  records  of  both  clinical  and 
experimental  agent  exposure  must 
accompany  each  chimpanzee  sent  to  the 
sanctuary.  The  donating  facility  must 
also  provide  recent  testing  (for  example, 
serology,  virus  culture,  histology)  so 
that  the  sanctuary  staff  is  fully  aware  of 
the  health  condition  of  the  arriving 
chimpanzee.  The  records  may  be 
created  and  retained  in  electronic  form. 

Section  9.11  Animal  Transport 

We  have  modified  section  9.11  to 
clarify  its  objective  to  require 
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consistency  with  existing  laws  and 
regulations. 

The  revised  section  reads  as  follows. 

The  transportation  of  chimpanzees  hy 
surface  or  air  must  be  in  accordance 
with  the  requirements  set  forth  in  the 
Animal  Welfare  Act  and  Regulations 
and  the  International  Air  Transport 
Association  (lATA)  Live  Animal 
Regulations  and  guidelines,  as 
applicable. 

Section  9.12  Compliance  With  the 
Standards  of  Care,  and  USDA  and  PHS 
Policies  and  Regulations 

We  changed  the  frequency  of  site 
visits  from  quarterly  to  annually. 

Section  9.13  Other  Federal  Laws, 
Regulations,  Policies,  and  Statutes  That 
Apply  to  the  Sanctuary 

In  section  9.13,  we  have  added  “part 
3,  subpart  D-Specifications  for  the 
Humane  Handling,  Care,  Treatment,  and 
Transport  of  Nonhuman  Primates”  to 
the  Animal  Welfare  Regulations 
reference. 

We  provide  the  following  as  public 
information. 

Executive  Order  12866 

NIH  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is  not 
a  significant  regulatory  action  under  the 
Executive  order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  requires  that  we 
analyze  regulatory  proposals  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Based  on  the 
analysis  that  follow's,  the  Secretary 
certifies  that  this  final  rule  will  not  have 
such  impact. 

1.  Number  and  Type  of  Small  Entities 
Affected 

There  are  several  small  entities  that 
privately  fund  nonhuman  primate 
sanctuaries.  However,  the  federally 
supported,  contractor-operated 
chimpanzee  sanctuary  system, 
established  by  the  CHIMP  Act  and 
covered  under  the  standards  of  care,  is 


the  only  one  of  its  kind  in  existence. 
Congress  established  the  Sanctuary  to 
provide  lifetime  care  for  chimpanzees 
that  are  no  longer  needed  in  federally 
supported  research.  The  final  rule 
applies  only  to  a  contractor  or  any 
subcontractor  operating  under  a  contract 
funded  by  NIH/NCRR  for  the  sanctuary. 
Only  one  contractor  is  identified  in  the 
proposed  rule  as  the  prime  contractor 
for  the  sanctuary  system.  The  NCRR 
awarded  this  contract  in  September 
2002.  Additionally,  a  few  subcontractors 
might  be  added  in  future  years  if  the 
need  arises.  The  subcontractors  would 
be  selected  by  the  prime  contractor 
(contingent  upon  NIH/NCRR  approval) 
and  report  to  the  prime  contractor. 
Approximately  four  or  five  biomedical 
research  centers  with  chimpanzees  will 
be  responsible  for  the  transport  of 
animals  to  the  sanctuary.  The  entities 
shipping  chimpanzees  to  the  sanctuary  , 
are  required  to  comply  with  existing 
Animal  Welfare  Regulations 
administered  by  the  USDA. 

2.  Net  Cost  of  Compliance  With  the 
Proposed  Rule 

At  the  time  NIH/NCRR  awarded  the 
contract  in  2002,  the  contractor  was 
aware  of  its  role  in  establishing  and 
complying  w'ith  the  proposed  standards 
of  care  pursuant  to  the  CHIMP  Act.  The 
costs  necessary  to  comply  with  the 
standards  of  care  were  anticipated  by 
the  CHIMP  Act  and  subsequent  contract 
negotiations.  The  Request  for  Proposals 
and  Statement  of  Work  noted  that 
standards  of  care  would  be  developed  in 
consultation  with  the  selected 
contractor  and  that  the  contractor  must 
comply  with  these  standards.  The 
contractor  selected  had  several  members 
of  its  Soard  of  Directors  familiar  with 
chimpanzee  care  standards  and  had 
served  as  consultants  to  some  of  the 
agencies  publishing  such  standards. 
Therefore,  the  contractor  included 
resources  needed  to  potentially  comply 
with  anticipated  standards  in  its 
contract  and  construction  grant 
proposals.  There  could  be  some 
additional  unanticipated  costs,  but  they 
are  not  obvious  at  this  time.  Under  the 
terms  of  the  contract,  the  Federal 
Government  assumes  responsibility  for 
seventy-five  percent  of  the  operational 
cost  that  includes  compliance  with  the 
proposed  standards  of  care.  The  net 
costs  to  the  contractor  are  twenty-five 
percent  of  the  total  costs  of  care  and 
maintenance  of  the  chimpanzees, 
including  compliance  with  the 
proposed  standards  of  care.  We  estimate 
that  this  will  amount  to  $875,000  to  $1 
million  per  year  for  the  contractor.  We 
anticipate  no  net  increase  in  the  costs  as 
a  result  of  compliance  with  the 


standards  of  care.  We  estimate  that  five 
or  six  research  facilities  might  incur 
expenses  in  transporting  animals  to  the 
Sanctuary,  and  thus  will  incur  minor 
shipping  costs  (approximately  $10,000 
to  $20,000  for  one  shipment  for  a  total 
of  six  shipments/year).  Subcontractors 
will  likely  have  existing  facilities  and 
staff,  though  some  might  need  to  be 
upgraded.  They  would  be  eligible  to 
compete  for  NIH  Construction  Grants 
the  same  as  the  prime  contractor  and 
thus  match  10  percent  of  the 
construction  cost.  We  do  not  anticipate 
the  use  of  subcontractors  in  the 
foreseeable  future  because  of  the 
considerable  amount  of  unused  space 
available  at  the  primary  contractor. 

When  the  need  arises  for  subcontractors 
in  the  operation  of  the  Sanctuary,  they 
will  be  selected  by  and  report  to  the 
prime  contractor,  with  verification  of 
qualifications  by  NCRR/NIH. 

3.  The  Percentage  Cost  of  Compliance 
With  the  Proposed  Rule 

We  estimate  that  the  percentage  cost 
for  complying  with  the  final  rule  is  less 
than  three  percent  of  the  total 
operational  cost  of  the  sanctuary.  We 
anticipate  that  no  additional  staff  is 
needed  to  comply  with  the  final 
standards  of  care.  The  staffing  under  the 
terms  of  the  contract  is  based  upon  the 
requirement  to  provide  quality  care  and 
maintenance  for  the  chimpanzees  as 
required  by  the  GHIMP  Act  and  the 
contract. 

Executive  Order  13132 

Executive  Order  13132,  “Federalism,” 
requires  that  federal  agencies  consult 
with  state  and  local  government  officials 
in  the  development  of  regulatory 
policies  with  federalism  implications. 
The  Secretary  reviewed  this  final  rule  as 
required  under  the  Order  and 
determined  that  it  will  not  have 
federalism  implications.  The  Secretary 
certifies  that  the  final  rule  will  not  have 
an  effect  on  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Paperwork  Reduction  Act 

Sections  9.3(a)(2)(xiv)(F)(3),  9.6(d)(ii), 
9.8(a)(4),  and  9.12(b)  of  this  final  rule 
contain  reporting  information  collection 
requirements  that  are  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  of  1995,  as  amended  (44 
U.S.C.  chapter  35).  Sections 
9.3(a)(2)(xiv)(F)(3),  9.5(c)(4),  9.5(e), 
9.6(c)(xii),  9.6c(xiii),  9.6cl(ii),  9.7, 
9.8(a)(l-4),  9.8(b),  9.10(a)  ,  9.10(b),  and 
9.12(b)  contain  recordkeeping 
requirements  that  also  are  subject  to 
OMB  approval  under  the  Paperwork 
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Reduction  Act.  In  addition,  elements  of 
disclosure  are  found  in  sections 
9.3(a){2)(vii){F)(8),  9.4(c),  9.5(c).  9.5(e). 
9.5(f)(2),  9.6(c)(xii),  9.6(c)(xiii), 

9.6(d)(ii).  9.7,  9.10(a).  and  9.10(b). 

The  title,  description,  and  respondent 
description  of  the  information  collection 
and  recordkeeping  requirements 
contained  in  the  proposed  rule  have 
been  submitted  to  OMB  for  review. 

Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and  record¬ 
keeping  requirements  should  send  their 
comments  to: 

(1)  Marilyn  Tuttleman,  Project 
Clearance  Branch,  National  Institutes  of 


Health,  Rockledge  Centre  1,  6705 
Rockledge  Drive,  Room  3509  Bethesda, 
Maryland  20817,  telephone  301-435- 
0978  (not  a  toll-free  number);  and 

(2)  The  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Building,  Room  10235, 
725  17th  Street,  NW.,  Washington,  DC 
20503.  Attention:  Desk  Officer  for  the 
National  Institutes  of  Health, 

Department  of  Health  and  Human 
Services. 

After  we  obtain  OMB  approval,  we 
will  publish  the  OMB  control  number  in 
the  Federal  Register. 

Title:  Standards  of  Care  for 
Chimpanzees  Held  in  the  federally 


supported  Chimpanzee  Sanctuary 
System. 

Description:  The  information 
collections  and  recordkeeping  will  be 
used  by  NIH  and  the  Sanctuary 
Contractor  and  subcontractors  to 
document  proper  and  adequate  care, 
identification,  accountability,  billing, 
regulatory  compliance,  and  adherence 
to  contract  specifications  and  terms. 

Respondent  Description:  Private 
nonprofit  entities  or  institutions. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Reporting: 

§9.3(a)(2)(xiv)(F)(3)  .. 

§9.6{d)(ii)  . 

§  9.8(a)(4)  . . 

§  9.12(b)  . 

Subtotal  . 

Recordkeeping: 

§9.3(a)((2)(xiv)(F)(3  ) 

§  9.5(c)(4) . 

§9.5  (e) . 

§9.6{c)(xii)  . 

§9.6(c)(xii)  . 

§9.6(d)(ii)  . 

§9.7  . 

§9.8(a)(1-4)  . 

§  9.8(b)  . 

§9.1 0(a)  . 

§9.1 0(b) . 

§9.1 2(b)  . 

Subtotal  . 

Disclosure: 

§9.3(a)(2)(vii)  (F)(8) 

§  9.4(c)  . 

§9.5  (c)  . 

§  9.5(e) . 

§  9.5(f)(2)  . 

§9.6(c)(xii)  . 

§9.6(c)(xiii)  . 

§9.6(d)(ii)  . 

§9.7  . 

§  9.10(a)  . 

§  9.10(b)  . 

Subtotal  . 

Total  . 


Annual 
number  of 
respondents  * 

Annual 

frequency 

Average 

burden 

(hours) 

Annual  burden 
hours  per 
response 

I 

1-3 

2 

6 

12 

1-3 

2 

0.5 

1 

1-3 

4 

5 

20 

1-3 

1 

6 

6 

9 

17.5 

39 

1-3 

2 

2 

4 

1-3 

1 

2 

2 

1-3 

1 

4 

4 

1-3 

4 

0.1 

0.4 

1-3 

1 

2 

2 

1-3 

4 

1 

4 

1-3 

5 

2 

10 

1-3 

1 

0.5 

5 

1-3 

5 

2 

10 

1-3 

12 

0.2 

2.4 

1-3 

3 

1.5 

4.5 

"1-3 

1 

3 

3 

40 

20.3 

51.3 

1-3 

6 

0.5 

3 

1-3 

1 

1 

1 

1-3 

1 

0.1 

0.1 

1-3 

1 

8 

8 

1-3 

*"1 

2 

2 

1-3 

0.2 

8 

1.6 

1-3 

2 

2 

1 

1-3 

1 

1 

1 

1-3 

5 

2 

10 

1-3 

10 

0.2 

2 

1-3 

10 

0.2 

2 

38.2 

25 

31.7 

1-3 

87.2 

62.8 

122 

'Presently,  there  is  only  one  (1)  respondent,  the  Contractor  for  the  federally  supported  chimpanzee  sanctuary  system.  The  estimates  are 
based  upon  a  maximum  of  three  (3)  respondents  in  the  future. 

"  The  reporting  requirements  for  these  sections  vary  because  it  is  estimated  that  chimpanzees  will  be  shipped  six  (6)  times  per  year.  This  re¬ 
quires  6  notifications  of  shipment  notices  to  the  Project  Officer.  While  not  anticipated,  it  is  possible  that  approximately  one  (1)  of  these  shipments 
might  require  reporting  because  of  undesirable  conditions,  a  death,  failure  to  provide  adequate  food  or  water,  or  other  conditions  affecting  animal 
welfare.  Such  incidents  must  be  reported  immediately  to  the  NCRR  Project  Officer,  who  will  in  turn  work  with  the  USDA  representatives  in  inves¬ 
tigating  the  matter. 

"*  1  -time  event. 
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List  of  Subjects  in  42  CFR  Part  9 

Animal  welfare,  humane  care  and 
treatment  of  chimpanzees,  Incorporation 
hy  reference. 

Dated:  August  12,  2008. 

Elias  A.  Zerhouni, 

Director,  National  Institutes  of  Health. 

Approved:  September  30,  2008. 

Michael  O.  Leavitt, 

Secretary. 

■  Accordingly,  Nlfl  amends  title  42  of 
the  Code  of  Federal  Regulations  by 
adding  part  9  to  read  as  follows: 

PART  9— STANDARDS  OF  CARE  FOR 
CHIMPANZEES  HELD  IN  THE 
FEDERALLY  SUPPORTED 
SANCTUARY  SYSTEM 

Sec. 

9.1  Applicability  and  purpose. 

9.2  Definitions. 

9.3  Sanctuary  policies  and  responsibilities. 

9.4  Physical  facility  policies  and  design. 

9.5  Chimpanzee  ownership,  fees,  and 
studies. 

9.6  Animal  care,  well-being,  husbandry, 
veterinary  care,  and  euthanasia. 

9.7  Reproduction. 

9.8  Animal  records. 

9.9  Facility  staffing. 

9.10  Occupational  Health  and  Safety 
Program  (OHSP)  and  biosafety 
requirements. 

9.11  Animal  transport. 

9.12  Compliance  with  the  Standards  of 
Care,  USDA  and  PHS  policies  and 
regulations.  • 

9.13  Other  federal  laws,  regulations,  and 
policies  that  apply  to  this  part. 

Authority:  42  U.S.C.  216,  287a-3a. 

§9.1  Applicability  and  purpose. 

(a)  General.  The  standards  of  care  set 
forth  in  this  part  apply  to  the 
chimpanzee  sanctuaries  that  are 
contracted  (or  subcontracted)  to  the 
Federal  Government  to  operate  the 
federally  supported  chimpanzee 
sanctuary  system  authorized  by  section 
481C  of  the  Public  Health  Service  (PHS) 
Act,  as  amended  (42  U.S.C.  287a-3a). 

(b)  What  is  the  purpose  of  the 
federally  supported  chimpanzee 
sanctuary  system  and  the  authority  for 
establishing  these  standards  of  care 
regulation?  The  Chimpanzee  Health 
Improvement,  Maintenance,  and 
Protection  Act  (Pub.  L.  106-551, 
referred  to  as  the  “CHIMP  Act”  or 
“Chimpanzee  Retirement  Act”)  was 
enacted  by  Congress  to  provide  for  the 
establishment  and  operation  of  a 
sanctuary  system  to  provide  lifetime 
care  for  chimpanzees  that  have  been 
used,  or  were  bred  or  purchased  for  use, 
in  research  conducted  or  supported  by 
the  agencies  of  the  Federal  Government, 
and  that  are  determined  to  be  no  longer 
needed  for  such  research.  The  CHIMP 


Act  also  mandates  that  standards  of  care 
for  chimpanzees  in  the  sanctuary  shall 
be  developed  to  ensure  the  well-being  of 
chimpanzees  and  the  health  and  safety 
of  the  chimpanzees. 

(c)  To  what  chimpanzee  sanctuaries 
do  the  standards  of  core  in  this  part 
apply?  The  standards  of  care  set  forth  in 
this  part  apply  to  only  those  sanctuaries 
that  are  contracted  or  subcontracted  to 
the  Federal  Government  to  operate  the 
federally  supported  chimpanzee 
sanctuary  system. 

§  9.2  Definitions. 

As  u&ed  in  this  part: 

Adequate  veterinary  care  means  a 
program  directed  by  a  veterinarian 
qualified  through  training  and/or 
experience  to  provide  professional 
medical  care  to  the  chimpanzees  within 
the  Sanctuary  and  with  the  appropriate 
authority  to  provide  this  care.  The 
program  also  provides  guidance  to  all 
caregivers  on  all  matters  relating  to  the 
health  and  well-being  of  the 
chimpanzees. 

American  Zoo  and  Aquarium 
Association  (AZA)  means  the 
professional  society  composed  of 
individuals  with  various  backgrounds 
and  interests  that  are  devoted  to 
advancing  the  knowledge  and 
understanding  of  zoo  animals  and  the 
management  of  zoos  in  the  United 
States. 

American  Zoo  and  Aquarium 
Association  (AZA)  Accreditation 
Standards  are  those  standards 
developed  by  the  AZA  that  are  used  to 
review,  evaluate,  and  accredit  zoos  or 
zoological  gardens.  These  standards 
cover  a  variety  of  areas  including 
facilities,  policies  and  procedures, 
training,  staff  qualifications,  medical 
and  animal  care,  husbandry  and  well¬ 
being  procedures,  and  conservation, 
along  with  other  specific  areas. 

Animal  Care  and  Use  Committee 
means  the  Institutional  Animal  Care  and 
Use  Committee  established  under 
section  13(b)  of  the  Animal  Welfare  Act 
of  1985  and  the  Health  Research 
Extension  Act  of  1985.  For  the  purpose 
of  these  Standards  of  Care,  it  shall 
consist  of  at  least  five  (5)  members 
including  the  Chairperson,  a  Doctor  of 
Veterinary  Medicine  (D.V.M.  or  V.M.D.) 
knowledgeable  in  nonhuman  primate 
care  and  diseases  and  with  delegated 
program  responsibility,  a  member  not 
affiliated  with  the  Sanctuary,  a  scientist, 
and  a  member  of  the  animal  protection 
community.  The  requirement  that  a 
member  of  the  ACUC  must  be  from  an 
animal  protection  organization  is 
unique  to  this  part  and  is  not  required 
under  the  Animal  Welfare  Regulations 
or  the  Public  Health  Service  Policy  on 


the  Humane  Care  and  Use  of  Laboratory 
Animals.  This  Committee  must  be 
established  if  research  as  defined  by  the 
Animal  Welfare  Act  Regulations  and  the 
Public  Health  Service  Policy  (research, 
teaching,  testing,  exhibition)  is  to  be 
conducted  at  the  sanctuary. 

Animal  protection  organization 
means  a  nonprofit  organization  whose 
primary  mission  is  protection  of  animals 
through  positive  advocacy  and  action. 

Animal  Resource  Manager  (or  Animal 
Resource  Supervisor)  means  the 
individual  employee  responsible  for 
managing  the  nonprofessional  staff 
providing  care  for  the  chimpanzees  at 
the  sanctuary.  This  individual  may 
perform  other  duties  as  assigned  by  the 
Sanctuary  Contractor. 

Animal  Welfare  Act/Regulations 
means  the  Act  of  August  24, 1966  (Pub. 

L.  89-544,  commonly  known  as  the 
Laboratory  Animal  Welfare  Act),  as 
amended  by  the  Act  of  December  24, 

1970  (Pub.  L.  91-579,  the  Animal 
Welfare  Act  of  1970),  the  Act  of  April 
22,  1976  (Pub.  L.  94-279,  the  Animal 
Welfare  Act  of  1976),  and  the  Act  of 
December  23,  1985  (Pub.  L.  99-198,  the 
Food  Security  Act  of  1985),  and  as  may 
be  subsequently  amended,  and  the 
United  States  Department  of  Agriculture 
(USDA)  regulations  implementing  the 
Animal  Welfare  Act  in  title  9,  chapter  1, 
subchapter  A  of  the  CFR. 

Animal  Welfare  Assurance  means  the 
documentation  from  an  institution 
assuring  compliance  with  the  PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals.  This  policy  is 
administered  by  the  Office  of  Laboratory 
Animal  Welfare  (OLAW),  National 
Institutes  of  Health. 

Association  for  Assessment  and 
Accreditation  of  Laboratory  Animal 
Care,  International  (AAALAC)  means 
the  nonprofit  organization  that  is 
recognized  in  the  United  States  and 
abroad  as  being  the  body  responsible  for 
the  accreditation  of  laboratory  animal 
programs. 

Behaviorist  means  a  person  hired  by 
the  sanctuary  to  administer  or  oversee 
the  enrichment  and  behavioral  program 
for  the  chimpanzees  at  the  sanctuary. 
This  individual  must  be  qualified 
through  training  or  experience. 

Biosafety  Officer  mefins  the  individual 
responsible  for  establishing  and 
monitoring  workplace  safety  procedures 
designed  to  minimize  or  prevent  injury 
or  loss  due  to  biohazards  in  accordance 
with  policies  established  by  the 
sanctuary  administration. 

Board  of  Directors  (BOD)  means  the 
individuals  selected  by  the  Contractor  to 
govern  the  nonprofit  institution 
responsible  for  operating  the  federally 
supported  chimpanzee  Sanctuary 
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system.  The  board  members  must  meet 
the  qualifications  and  criteria  stated  in 
the  CHIMP  Act. 

Chair  of  the  Board  of  Directors  means 
the  individual  chosen  by  the  BOD  or 
other  legally  empowered  entity  to  carry 
out  such  action,  who  is  responsible  for 
chairing  meetings  and  acting  on  behalf 
of  the  board.  This  individual  reports 
directly  to  the  Board. 

Chief  Executive  Officer  (CEO)  means 
the  principal  person  responsible  for 
overall  accomplishment  of  the  mission 
of  the  chimpanzee  sanctuary. 

CHIMP  Act  means  the  Chimpanzee 
Health  Improvement,  Maintenance,  and 
Protection  Act  of  December  20,  2000 
(Pub.  L.  106-551)  commonly  known  as 
the  “CHIMP  Act”  or  “Chimpanzee 
Retirement  Act,”  and  any  future 
amendments. 

Chimpanzee  means  a  member  of  Pan 
troglodpes.  It  excludes  the  pygmy 
chimpanzee  [Pan  paniscus  or  bonobo). 

Chimpanzee  caregivers  (caregivers) 
mean  all  sanctuary  technical  and 
husbandry  staff  providing  long-term 
care  and  services  for  the  chimpanzees. 

Contractor/Primary  Contractor/ 
Sanctuary  Contractor  means  the 
nonprofit  entity  awarded  a  contract  by 
the  Federal  Government  to  establish  and 
operate  the  chimpanzee  sanctuary 
system. 

Euthanasia  means  the  humane  death 
of  a  chimpanzee  accomplished  by  a 
method  that  produces  rapid 
unconsciousness  and  subsequent  death 
without  evidence  of  pain  or  distress. 

The  method  must  be  consistent  with  the 
recommendations  of  the  American 
Veterinary  Medical  Association  Panel 
on  Euthanasia. 

Exhibition  means  exhibiting 
chimpanzees  to  the  public  for 
compensation.  This  definition  excludes 
limited  viewing  for  educational 
purposes  that  are  not  disruptive  to  the 
chimpanzees. 

Facility  director  means  the  individual 
responsible  for  directing  the  overall 
activities  at  the  Sanctuary  site. 

Facility  Veterinarian  means  a  person 
who  has  graduated  from  a  veterinary 
school  accredited  by  the  American 
Veterinary  Medical  Association  (AVMA) 
Council  on  Education,  or  who  has  a 
certificate  issued  by  the  AVMA’s 
Education  Commission  for  Foreign 
Veterinary  Graduates;  has  training 
and/or  experience  in  the  care  and 
management  of  nonhuman  primates; 
and  has  direct  or  delegated  authority  for 
activities  involving  chimpanzees  at  the 
federally  funded  chimpanzee  sanctuary. 

Federal  agency  means  an  executive 
agency  as  such  term  is  defined  in 
section  105  of  title  5,  United  States 
Code,  and  refers  to  the  agency  from 


which  the  research  facility  receives  a 
Federal  award  for  projects  involving 
animals. 

Federal  Acquisition  Regulations 
/FAjRj  means  the  codified  rules 
applicable  to  contracts,  specifically 
those  sections  of  the  FAR  (48  CFR 
chapter  1,  part  52)  that  are  applicable  to 
contracts  between  the  Federal 
Government  and  a  contractor  (in  this 
case  a  private,  nonprofit  entity  under 
contract  to  operate  the  chimpanzee 
sanctuary  system). 

Federally  owned  chimpanzees  mean 
chimpanzees  that  have  been  purchased 
by,  bred  by,  or  donated  to  a  federal 
agency  for  use  in  biomedical/behavioral 
research.  Chimpanzees  whose 
ownership  was  subsequently  transferred 
from  Federal  ownership  via  written 
transfer  agreements  are  no  longer 
federally  owned. 

Guide  means  The  Guide  for  the  Care 
and  Use  of  Laboratory  Animals, 
published  by  the  National  Academy  of 
Sciences,  Institute  for  Laboratory 
Animal  Research  of  the  National 
Research  Council,  1996,  International 
Standard  Book  Number  0-309-05377-3. 

Housing  facility  means  any  land, 
premises,  shed,  barn,  building,  trailer, 
or  other  structure  or  area  housing 
intended  to  house  chimpanzees. 

Indoor  housing  facility  refers  to  any 
structure  or  enclosure  (for  example, 
cages,  pens,  rooms)  for  maintaining 
animals  in  a  controlled  environment 
that  provides  for  normal  physiological 
and  behavioral  needs. 

Interstate  air  transport  live  animals 
(lATA)  regulations  means  those 
regulations  and  standards  covering  the 
air  transportation  of  nonhuman 
primates  developed  and  implemented 
by  the  International  Air  Transportation 
Association. 

Invasive  research  (studies)  utilizes 
those  procedures  that  cause  more  than 
momentary  pain,  distress,  fear, 
discomfort,  injury,  or  other  negative 
modalities  to  a  chimpanzee.  Any 
procedure  that  enters  or  exposes  a  body 
cavity  is  considered  to  be  invasive. 
Sanctuary  chimpanzees  may  not  be  used 
in  invasive  research.  This  definition 
excludes  any  invasive  procedure  that  is 
a  part  of  veterinary,  medical,  or  surgical 
care  that  is  performed  by  or  under  the 
direction  of  the  Sanctuary  Veterinarian 
using  acceptable  veterinary  practices. 
Some  examples  of  invasive  studies  are: 

(1)  Experimental  exposure  to  a 
substance  that  may  be  detrimental  to  a 
chimpanzee’s  health  (e.g.,  infectious 
disease,  radiation).  This  does  not 
include  accidental  exposures  to 
infectious  diseases  transmitted  from 
cage  mates  or  from  radiation  or  other 
exposures  at  the  time  of  regularly 


scheduled  or  necessary  veterinary 
examinations  and  treatments; 

(2)  Any  invasion  of  a  body  cavity; 

(3)  Surgery  and  surgical  implantation 
of  devices  that  are  not  a  part  of  a 
veterinary  medical  treatment  or  colony 
management  purposes. 

(4)  Behavioral  studies  that  cause 
distress  or  discomfort,  such  as  induction 
of  a  fear  response; 

(5)  Testing  of  any  drug; 

(6)  Purposeful  manipulation  of  social 
groups  or  the  removal  from  their  social 
group  or  addition  of  individuals  in 
order  to  conduct  behavioral  research 
(for  example,  on  aggression).  Creation 
and  refinement  of  social  groups  will  be 
necessary  when  the  animals  arrive  at  the 
Sanctuary  and  this  should  take  place 
only  when  necessary  in  regards  to 
colony  management  and  should  not  be 
driven  by  independently  initiated 
research  studies; 

(7)  Restraint  unless  it  is  in 
conjunction  with  the  annual  exam  or 
clinical  care;  and 

(8)  Darting  or  anesthesia  induction 
other  than  at  annual  exam  or  in  the  case 
of  an  emergency  in  which  the 
chimpanzee’s  well-being  is  at  stake. 

National  Primate  Research  Center 
(NPRC)  means  those  centers  supported 
by  the  National  Center  for  Research 
Resources,  National  Institutes  of  Health, 
Department  of  Health  and  Human 
Services,  as  national  resources  for 
providing  high-quality  nonhuman 
primate  research  resources  and 
facilities.  As  of  June  2007,  there  were 
eight  such  centers. 

National  Research  Council  means  the 
component  of  the  National  Academy  of 
Sciences  that  advises  the  Federal 
Government  on  matters  related  to 
science,  research,  and  research 
resources. 

Noninvasive  research  (studies)  means 
the  use  of  procedures  that  depend  upon 
close  observation  of  chimpanzee 
behavior  or  on  medical  information 
collected  during  the  course  of  normal 
veterinary  care.  These  procedures  do 
not  require  removal  of  the  chimpanzees 
from  their  social  group  or  environment, 
or  require  a  separate  anesthetic  or 
sedation  event  to  collect  data  or  record 
observations.  Some  examples  of 
noninvasive  studies  are: 

(1)  Visual  observation; 

(2)  Behavioral  studies  designed  to 
improve  the  establishment  and 
maintenance  of  social  groups.  These 
activities  may  cause  stress  as  a  result  of 
novel  interactions  between  chimpanzees 
and  caregivers,  but  they  are  not 
considered  invasive  as  long  as  they  are 
intended  to  maximize  the  well-being  of 
the  chimpanzees; 
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(3)  Medical  examinations  as  deemed 
necessary  to  oversee  the  health  of  the 
chimpanzees,  in  the  least  invasive 
manner  possible.  Collection  of  samples 
routinely  obtained  during  a  physical 
examination  for  processing  during  this 
time  is  also  considered  noninvasive 
since  a  separate  event  is  not  required; 

(4)  Administration  and  evaluation  of 
environmental  emichment  used  to 
promote  the  psychological  well-being  of 
the  chimpanzees;  and 

(5)  Actions  taken  to  provide  essential 
medical  treatment  to  an  individual 
chimpanzee  exhibiting  symptoms  of 
illness.  This  applies  only  to  serious 
illness  that  cannot  be  treated  while  the 
chimpanzee  remains  within  the  colony. 

Nonfederally  owned  chimpanzees 
mean  chimpanzees  that  have  not  been 
purchased  by,  bred  by,  or  donated  to  the 
Federal  Government  for  use  in  federally 
supported  research  projects.  In 
accordance  with  the  CHIMP  Act, 
chimpanzees  owned  on  the  date  of 
passage  of  the  CHIMP  Act  by  a  National 
Primate  Research  Center  may  enter  the 
sanctuary  system  without  requiring  the 
NPRG  to  pay  a  fee.  Offspring  born  in  the 
sanctuary  is  owned  by  the  Sanctuary 
Contractor. 

Outdoor  housing  facility  (area)  means 
corrals,  Primadomes  {a  prefabricated 
outdoor  housing  unit),  fenced  open 
areas,  or  similar  structures  or  areas  for 
maintaining  chimpanzees  with  access  to 
adequate  protection  from  the  extremes 
of  environmental  elements  and  harsh 
weather  conditions. 

Outdoor  ranging  area  means  an  area 
that  allows  chimpanzees  greater  ranging 
space  than  corrals  or  other  outdoor 
housing  area  and  includes  a  variety  of 
vegetation,  shrubbery,  grasses  and  trees, 
thereby  providing  for  a  fairly 
unrestricted  natural  setting  for  the 
chimpanzees  to  engage  in  species- 
appropriate  activities.  The  area  is 
secured  by  an  outer  perimeter  barrier. 

Project  Officer  means  the  individual 
designated  by  the  Federal  Government 
to  represent  the  contracting  officer  and 
interests  of  the  federal  agency,  within 
defined  areas,  in  monitoring  and 
overseeing  the  chimpanzee  sanctuary 
system  contract. 

Sanctuary  or  federally  supported 
chimpanzee  sanctuary  system  means 
the  sanctuary  or  sanctuary  system 
established  by  the  Federal  Government 
through  contracting  with  a  private, 
nonprofit  entity,  for  the  purpose  of 
carrying  out  the  provisions  of  the 
CHIMP  Act  of  2000.  The  system 
includes  a  primary  Contractor  and  may 
include  additional  subcontractors  as 
required.  This  sanctuary  system  is 
supported  primarily  from  funds 
allocated  by  NCRR/NIH/HHS  with  some 


matching  funds  from  the  nonprofit 
contractor. 

Sanctuary  Chimpanzee  Care 
Committee  (SCCC)  or  similar  designated 
committee  means  the  group  of 
individuals  designated  by  the  CEO  of 
the  sanctuary  that  reviews  and  monitors 
adherence  to  the  policies,  procedures, 
and  regulations  at  the  sanctuary. 

Sanctuary  Contractor  means  the 
nonprofit,  private  entities  selected  by 
NCRR/NIH  to  develop  and  operate  the 
chimpanzee  sanctuary  system.  This 
contractor  is  also  known  as  the 
“primary  contractor”  for  the  sanctuary 
system. 

Sanctuary  Director  means  the 
individual  who  provides  day-to-day 
direction  and  oversight  to  the 
employees  responsible  for  performing 
the  daily  tasks  at  the  facility. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  or  his/her 
designee. 

Subcontractor  means  a  private, 
nonprofit  entity  selected  by  the  primary 
contractor  to  provide  additional 
sanctuary  services. 

Surplus  chimpanzees  means 
chimpanzees  that  are  no  longer  needed 
in  research  and  that  were  used,  or  were 
bred  or  purchased  for  use,  in  research 
conducted  or  supported  by  the  Federal 
Government. 

USDA  licensed  intermediate  handler/ 
carrier  means  any  person,  including  a 
department,  agency,  or  instrumentality 
of  the  United  States  or  of  any  State  or 
local  government,  who  is  engaged  in 
any  business  in  which  it  receives 
custody  of  animals  in  connection  with 
their  transportation  in  commerce  and 
who  is  licensed  by  the  USDA. 

Zoonotic  disease(s)  means  diseases 
that  are  transmissible  from  chimpanzees 
to  humans. 

§  9.3  Sanctuary  policies  and 
responsibilities. 

(a)  What  are  the  policies  and 
responsibilities  governing  the  sanctuary 
system?  It  will  be  the  policies  and 
responsibilities  of  the  sanctuary  system 
to:  (1)  Appoint  a  Board  of  Directors 
(BOD)  responsible  for  the  overall 
governance  and  direction  of  the 
Sanctuary.  The  BOD  shall  designate  the 
Chief  Executive  Officer  (CEO),  who  is 
responsible  for  the  management  and 
oversight  of  the  daily  operations  of  the 
sanctuary  and  the  performance  of  other 
delegated  tasks.  Subcontractors,  if 
applicable,  shall  be  governed  by  the 
policies  that  are  developed  by  the  Board 
of  Directors  of  the  primary  contractor. 

(2)  Direct  the  BOD  to: 

(i)  Ensure  that  chimpanzees  accepted 
into  the  sanctuary  are  not  discharged; 

(ii)  Develop  guidelines  for  accepting 
chimpanzees  not  owned  by  the  Federal 


Government  into  the  sanctuary  if  the 
conditions  are  met  as  outlined  in  42 
U.S.C.  287; 

(iii)  Ensure  that  the  Board  of  Directors 
of  the  primary  contractor  consists  of  no 
more  than  thirteen  (13)  individuals,  and 
that  the  conditions  governing  the  terms 
of  the  Board  members  are  in  compliance 
with  the  CHIMP  Act; 

(iv)  Include  individuals  with  the 
following  expertise  and  experience  as 
set  forth  in  the  CHIMP  Act; 

(A)  At  least  one  veterinarian  who  is 
qualified  in  veterinary  care  of 
nonhuman  primates.  These 
qualifications  may  be  met  through 
postdoctoral  training,  experience,  or 
both; 

(B)  Individual(s)  with  expertise  and 
experience  in  zoological  science  and 
with  knowledge  in  behavioral 
primatology; 

(C)  Individual(s)  with  experience  in 
the  animal  protection  field; 

(D)  Individual(s)  with  experience  and 
expertise  in  the  field  of  business  and 
management  of  nonprofit  organizations; 

(E)  Individual(s)  knowledgeable  and 
experienced  in  accrediting  programs  of 
animal  care; 

(F)  Individual(s)  with  experience  and 
expertise  in  containing  biohazards; 

(v)  Ensure  that  a  member  of  the  Board 
of  Directors  serves  as  the  Chair  ofthe 
Board  of  Directors,  who  may  be  elected 
or  appointed  by  the  Board  from  among 
the  individuals  identified  in  paragraphs 
(a)  (1)  (iv)  (A)  through  (F)  of  this  section; 

(vi)  Ensure  that  no  member  of  the 
board  shall  have  been  fined  for,  or 
signed  a  consent  decree  for,  any 
violation  of  the  Animal  Welfare  Act; 

(vii)  Create  a  safe  and  species- 
appropriate  physical  and  social 
environment  for  the  lifetime  care  of 
chimpanzees; 

(viii)  Comply  with  all  applicable 
provisions  of  the  animal  welfare 
regulations  and  other  federal,  state  and 
local  laws,  regulations,  and  policies; 

(ix)  Achieve  accreditations  from 
appropriate  accrediting  bodies  within  a 
reasonable  time  frame  mutually  agreed 
upon  by  the  Contractor  and  NCRR; 

(x)  Prohibit  any  invasive  research  on 
the  resident  chimpanzees,  but  permit 
noninvasive  studies  (Definitions  for  the 
terms  invasive  and  non-invasive  are  set 
forth  in  §9.2  of  this  part.); 

(xi)  Prohibit  exhibition  of 
chimpanzees  in  the  sanctuary  (This 
policy  does  not  prohibit  educational 
activities  that  may  involve  limited 
viewing  of  chimpanzees  in  their 
environment  and  that  are  designed  to 
promote  an  understanding  of 
chimpanzee  behavior,  well-being,  or 
importance  to  the  ecological  system  that 
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does  not  adversely  affect  the 
chimpanzees’  routine.); 

(xii)  Staff  the  organization  with 
people  with  appropriate  experience;  and 

(xiii)  Authorize  the  establishment  of  a 
Sanctuary  Chimpanzee  Care  Committee 
(SCCC)  that  is  appointed  by  and  reports 
to  the  CEO  or  President  of  the  company 
or  corporation. 

The  SCCC  is  responsible  for 
overseeing  the  chimpanzee  care 
program  and  operations  to  ensure  the 
health  and  well-being  of  the 
chimpanzees  and  the  occupational 
safety  of  the  staff  are  being  addressed. 
The  Committee  must  consist  of  no  fewer 
than  five  people  who  must  include: 

(A)  A  chair  (person)  knowledgeable  of 
the  needs  of  chimpanzees; 

(B)  A  veterinarian  with  chimpanzee 
care  experience; 

(C)  A  behaviorist  with  experience  in 
chimpanzee  behavior; 

(D)  A  member  of  the  chimpanzee  care 
staff;  and 

(E)  Member  or  members  from  the 
community,  including  at  least  one  with 
affiliation  or  employment  with  an 
animal  protection  organization  as 
defined  in  §  9.2  of  this  part. 

(F)  The  SCCC  will: 

(1)  Oversee  and  evaluate  the 
chimpanzee  care  and  socialization 
program; 

(2)  Review  and  approve  proposed 
education  programs.  No  program  should 
be  approved  that  might  interfere  with 
the  chimpanzees’  well-being  or  routine 
activities; 

(3)  Conduct  a  formal  review  of  the 
program  on  a  semiannual  basis  and 
submit  reports  to  the  Sanctuary 
Director.  The  reports  must  be  available 
for  review  by  the  USD  A  and  NIH 
representatives  during  site  visits; 

(4)  Establish  a  mechanism  for  receipt 
and  review'  of  concerns  involving  the 
care  of  chimpanzees  and  resolving  such 
concerns; 

(5)  Review  all  noninvasive  study 
proposals.  The  SCCC  membership  may 
require  additional  qualified  individuals 
to  perform  the  functions  of  an  Animal 
Care  and  Use  Committee  (ACUC)  if  and 
when  the  need  arises.  The  contractor 
may  establish  a  separate  ACUC.  The 
ACUC  must  be  established  in 
accordance  with  the  applicable 
provisions  of  the  Animal  Welfare  Act 
regulations,  the  Public  Health  Service 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals,  and  these . 
standards  of  care; 

(6)  Review  all  euthanasia  events. 
Euthanasia  events  performed  for 
medical  or  humane  reasons  must  be 
based  upon  sound  professional 
veterinary  judgment  that  conforms  to 
current  veterinary  medical  practices  and 


must  be  in  the  best  interest  of  the 
chimpanzee.  Euthanasia  performed  for 
emergency  reasons  without  advance 
review  by  the  SCCC  shall  be  reviewed 
by  the  SCCC  as  soon  as  possible  after 
the  event  to  ensure  compliance  with 
established  policy; 

(7)  Establish  procedures  to  prevent 
any  reproduction  in  the  colony  through 
appropriate  permanent  birth  control, 
preferably  by  vasectomy  of  all  sexually 
mature  male  chimpanzees  in  the 
sanctuary;  and 

(8)  Develop  procedures  for 
maintaining  chimpanzees  that  are 
seropositive  for  or  harboring  infectious 
agents  or  previously  have  been  exposed 
to  infectious  agents  (whether 
experimentally  induced  or  naturally 
occurring)  that  will  allow  them  to  be 
accepted  by  the  sanctuary  and  properly 
housed.  The  procedures  must  be 
submitted  to  NCRR/NIH  for  approval. 

(b)  Who  is  responsible  for  developing 
or  revising  sanctuary  polities?  (1)  The 
Sanctuary  Contractor  is  responsible  for 
developing,  revising,  and  implementing 
policies  affecting  the  sanctuary. 

(2)  The  federal  agency  (NCRR/NIH) 
designated  by  the  Secretary  must  concur 
with  any  changes  that  substantially 
change  existing  policies.  The  Secretary, 
or  designee,  will  determine  if  a  policy 
change  will  have  a  substantial  impact 
upon  current  policy  after  consultation 
with  the  Sanctuary  Contractor. 

§  9.4  Physical  facility  policies  and  design. 

(a)  What  standards  apply  to  the 
facility  design  and  physical  plant?  The 
chimpanzee  sanctuary  facility  must  be 
designed  to  provide  sufficient  space  and 
variety  of  natural  or  artificial  objects  to 
accommodate  natural  activities  of 
chimpanzees  while  restricting  their 
movement  and  range  to  the  defined 
area.  Daily  observation  of  chimpanzees 
within  the  enclosures  is  required  and 
shall  be  accomplished  with  minimal 
disturbance  to  the  chimpanzees.  The 
facility  design  and  physical  plant 
should  be  in  accordance  with  the 
recommendation  of  The  Guide  for  the 
Care  and  Use  of  Laboratory  Animals 
(Guide),  where  applicable.  The  Guide  is 
published  by  the  National  Research 
Council,  1996,  International  Standard 
Book  Number  0-309-05377-3.  The 
Guide  is  incorporated  by  reference  in 
this  section.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may 
obtain  a  copy  of  the  publication  from 
the  National  Academy  Press,  2101 
Constitution  Avenue,  NW.,  Lockbox 
285,  Washington,  DC  20055;  or  you  may 
order  it  electronically  via  the  Internet  at 
http://www.nap.edu;  or  view  it  online  at 


http://oacu.od.nih.gov/regs/guide/ 
guidex.htm.  You  may  inspect  a  copy  at 
NIH,  NCRR,  1  Democracy  Plaza,  6701 
Democracy  Boulevard,  Bethesda,  MD 
20817-4874,  or  at  the  National  Archives 
and  Records  Administration  (NARA). 

For  information  on  the  availability  of 
this  material  at  NARA,  call  202-741- 
6030,  or  go  to  http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

(1)  The  facility  design  and  physical 
plant  consist  of  the  following 
components:  Indoor  design  features; 
outdoor  design  features;  construction 
and  construction  materials;  physical 
barriers;  shelter;  service  support  space, 
including  storage  areas  for  food, 
supplies,  and  equipment;  personnel  and 
administrative  support  space; 
quarantine  and  isolation  facilities; 
treatment  area;  heating,  ventilation,  and 
air  conditioning  (HVAC);  food 
preparation  area;  and  animal  waste 
treatment. 

(2)  A  housing  system  shall  include 
indoor  and  outdoor  enclosures  that 
must  be  kept  in  good  repair  to  prevent 
escape  and  injury  to  the  chimpanzees, 
promote  physical  comfort,  facilitate 
sanitation  and  servicing,  and  address 
the  psychological  well-being  and  social 
needs  of  the  chimpanzees.  Chimpanzees 
must  be  able  to  retreat  from  areas  where 
they  feel  threatened  or  agitated  by  close 
human  encounters  or  encounters  with 
other  chimpanzees. 

(3)  Indoor  areas  shall  have  special 
areas  for  social  introductions  and 
medical  treatment.  Quarantine  and 
isolation  facilities  are  required  for  the 
sanctuary.  These  facilities  must  be 
designed  to  prevent  the  spread  of 
undesirable  agents  from  quarantine  and 
isolation  rooms  to  other  parts  of  the 
facility. 

(4)  Outdoor  areas  must  provide 
sufficient  ranging  space  and  either 
natural  or  artificial  structures  that 
chimpanzees  can  use  for  shelter  or 
nesting  areas  to  sleep,  rest,  or  seek 
refuge  from  rain,  direct  sun,  wind,  and 
extreme  temperatures. 

(5)  Animal  waste  from  the  Sanctuary 
must  be  properly  treated  to  remove 
known  hazardous  agents  before 
discharging  it  into  the  environment  in 
accordance  with  currently  acceptable 
and  effective  waste  treatment 
procedures,  including  current  industry 
standards  and  Federal  laws,  regulations 
or  guidelines,  as  applicable. 

(6)  An  area  for  treatment  of  and 
performing  veterinary  clinical 
procedures  on  chimpanzees  must  be 
provided  at  each  Sanctuary  site.  This 
area  must  be  constructed  and 
provisioned  to  perform  emergency 
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procedures,  including  minor  surgery 
and  emergency  surgical  procedures, 
complete  physical  examinations,  and 
facilities  for  extended  care  of  medical 
conditions  as  needed. 

(b)  What  security  measures  are 
required  for  the  sanctuary?  The 
sanctuary  must  provide  adequate 
security  against  unauthorized  entry, 
sabotage,  malicious  damage,  and  theft  of 
chimpanzees  and  property  and  must 
minimize  any  chance  of  escape  by  a, 
chimpanzee.  The  security  staff  must 
have  training  and/or  experience  in 
methods  and  equipment  designed  to 
detect  possible  security  breaches  and 
the  ability  to  respond  to  security  events 
in  a  timely  and  effective  manner.  , 
Perimeter  containment  shall  be  used  to 
protect  the  compound  housing  the 
chimpanzees  consistent  with  the 
recommendations  of  the  Guide 
(incorporated  by  reference,  see 
paragraph  (a)  of  this  section). 

(c)  Is  the  sanctuary  required  to 
develop  disaster  and  escaped  animal 
contingency  plans?  The  sanctuary 
facility  must  prepare  disaster  and 
escaped  animal  contingency  plans 
outlining  simple  and  easy  to  follow 
plans  for  dealing  with  natural  and  man¬ 
made  disasters  and  steps  to  be  taken  in 
case  a  chimpanzee  escapes  from  the 
compound.  The  Sanctuary  also  must 
provide  adequate  security  against 
unauthorized  entry,  sabotage,  malicious 
damage,  and  theft  of  chimpanzees  and 
property  and  must  minimize  any  chance 
of  escape  by  a  chimpanzee.  Primary 
barriers  must  be  constructed  to  prevent 
escape  of  chimpanzees  and  secondary  or 
perimeter  barriers  must  prevent  entry  of 
unauthorized  persons  into  the  facility, 
consistent  with  the  recommendations  of 
the  Guide  (incorporated  by  reference, 
see  paragraph  (a)  of  this  section). 

§  9.5  Chimpanzee  ownership,  fees,  and 
studies. 

(a)  Who  owns  the  chimpanzees  in  the 
federally  supported  sanctuary?  The 
Federal  Government  retains  ownership 
of  chimpanzees  owned  by  the  Federal 
Government  at  the  time  they  enter  the 
sanctuary  system.  Non-federally  owned 
or  supported  chimpanzees  will  be 
owned  by  the  sanctuary.  The 
chimpanzees  shall  continue  to  be 
maintained  in  the  sanctuary  throughout 
their  lifetime  and  shall  not  be 
discharged  from  the  sanctuary  except  as 
specifically  indicated  in  the  CHIMP  Act. 

(b)  Is  there  a  charge  for  placing 
chimpanzees  in  the  sanctuary?  No  fees 
shall  be  charged  by  the  Sanctuary 
Contractor  for  federally  owned  or 
supported  chimpanzees  entering  the 
sanctuary.  Chimpanzees  that  were 
owned  by  a  NPRC  when  the  CHIMP  Act 


became  effective  are  also  admitted 
without  payment  of  fees.  Fees  for 
maintenance  of  the  chimpanzees 
alluded  to  above  are  provided  for  in  the 
contract  between  the  Federal 
Government  and  the  Sanctuary 
Contractor. 

(c)  May  the  sanctuary  agree  to  accept 
chimpanzees  that  are  not  owned  by  the 
Federal  Government?  The  sanctuary 
may  accept  chimpanzees  that  are  not 
owned  by  the  Federal  Government 
subject  to  the  following  conditions: 

(1)  Ownership  of  the  chimpanzee 
must  be  transferred  to  the  sanctuary; 

(2)  Fees  for  these  chimpanzees  may  be 
levied  based  on  a  range  of 
considerations  that  include  most 

,  importantly,  the  well-being  of  the 
chimpanzee  and,  secondarily,  factors 
that  include  (but  are  not  limited  to)  the 
resources  available  to  support  the 
chimpanzee;  the  health,  age,  and  social 
history  of  the  chimpanzee;  and  other 
relevant  factors  affecting  the  cost  of 
caring  for  the  chimpanzee.  While 
chimpanzees  not  owned  or  supported 
by  the  Federal  Government  may  be 
admitted  to  the  sanctuary,  federal  funds 
may  not  be  used  for  their  support  unless 
authorized  by  the  Secretary  or  an 
authorized  designee; 

(3)  Available  space  exists  in  the 
sanctuary;  and 

(4)  An  agreement  exists  between  the 
sanctuary  system  and  the  NCRR/NIH 
documenting  that  the  chimpanzee  may 
be  brought  into  the  sanctuary. 

(d)  Wnat  additional  conditions  apply 
when  nongovernmental  owned 
chimpanzees  transfer  to  the  chimpanzee 
sanctuary?  The  following  additional 

,  conditions  apply  when 
nongovernmental  owned  chimpanzees 
transfer  to  the  chimpanzee  sanctuary: 

(1)  Chimpanzees  transferred  to  the 
sanctuary  sites  must  be  permanently 
incapable  of  reproduction,  for  example, 
by  vasectomy,  tubal  ligation,  or  another 
reliable  procedure; 

(2)  Complete  histories  must 
accompany  each  chimpanzee.  Any 
chimpanzee  missing  documentation  for 
any  period  of  research  or  other  use  may 
not  be  transferred  to  the  Sanctuary 
without  the  concurrent  authorization  of 
the  Sanctuary  Contractor’s  Board  of 
Directors  and  the  NCRR;  the  records 
may  be  created  and  retained  in 
electronic  form;  and 

(3)  Appropriate  screening  of  each 
chimpanzee  must  be  performed  to 
assess  the  likelihood  of  the  chimpanzee 
being  a  health  or  safety  threat  to  the  care 
staff  and/or  other  chimpanzees. 

(e)  What  are  the  criteria  for 
acceptance  and  the  fees  for  admission 
into  the  sanctuary  for  nongovernmental 
owned  chimpanzees?  The  chimpanzee 


Sanctuary  Contractor,  in  conjunction 
with  NCRR,  must  establish  criteria  and 
a  fee  system  for  acceptance  of 
nongovernmental  owned  chimpanzees. 
Funds  collected  for  this  purpose  must 
be  accounted  for  and  used  to  help 
defray  the  expenses  incurred  in 
operating  the  sanctuary. 

(f)  Under  what  circumstances  might  a 
chimpanzee  from  the  sanctuary  be 
returned  to  research  at  a  United  States 
research  facility?  In  December  2007,  the 
CHIMP  Act  was  amended  by  the 
“Chimp  Haven  is  Home  Act,”  which 
terminated  the  authority  for  the  removal 
of  chimpanzees  from  the  sanctuary 
system  for  research  purposes. 

§9.6  Animal  care,  well-being,  husbandry, 
veterinary  care,  and  euthanasia. 

(a)  What  are  the  requirements  for 
promoting  the  well-being  of  sanctuary 
chimpanzees?  The  goal  of  chimpanzee 
housing  and  management  in  the 
sanctuary  is  to  promote  the 
chimpanzees’  well-being. 

(b)  What  are  the  provisions  for  daily 
chimpanzee  husbandry  and  care? 
Adequate  and  proper  care  for 
chimpanzees  in  the  sanctuary  must  be 
provided  with  respect  to  physical 
environment,  housing  and  husbandry, 
behavioral  management,  and  population 
management  and  control.  Specific 
requirements  include  the  following: 

(1)  Chimpanzees  must  have  access  to 
food,  water,  and  bedding  at  all  times, 
unless  medical  or  behavioral  conditions 
dictate  otherwise.  Husbandry 
procedures  shall  represent  current 
policies  and  practices  and  conform  to 
standards  set  by  a  nationally  recognized 
'accrediting  association  in  accordance 
with  the  Guide  (incorporated  by 
reference,  see  paragraph  (a)  of  §  9.4). 

(2)  Indoor  primary  enclosures  must  be 
cleaned  as  often  as  required  to  maintain 
a  clean  and  healthy  environment,  with 

a  minimum  of  once  daily.  Outdoor 
enclosures  must  be  monitored  daily  and 
cleaned  on  a  routine  basis.  Outdoor 
ranging  areas  will  not  require  a  routine 
cleaning  schedule  but  must  be 
monitored  for  excessive  accumulation  of 
waste  or  other  unhealthy  conditions. 
Housing  areas  shall  provide  sufficient 
space  for  chimpanzees  to  perform 
species-typical  behavior  and  expression. 
Examples  of  such  activities  include  but 
are  not  limited  to  natural  movements, 
climbing,  swinging,  resting,  running, 
group  interactions,  sleeping,  etc. 

Feeding  and  watering  implements  must 
be  sanitized  at  intervals  required  to 
maintain  them  in  a  sanitary  condition, 
in  accordance  with  the  Guide 
(incorporated  by  reference,  see 
paragraph  (a)  of  §  9.4). 


60428 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


(3)  The  federally  supported 
chimpanzee  sanctuary  must  employ  a 
behavioral  scientist  knowledgeable  in 
primate  behavior  and  socialization 
requirements.  This  individual  shall 
provide  primary  leadership  in 
developing,  implementing,  and 
monitoring  the  chimpanzee  behavioral 
guidelines  for  the  sanctuary. 

Enrichment  techniques  used  shall  be 
currently  accepted  practices.  The 
sanctuary  must  provide  for  the  expertise 
to  plan,  administer,  and  evaluate  the 
effectiveness  of  the  well-beino  program. 

(4)  Many  chimpanzees  can  be  trained 
through  positive  reinforcement  to 
cooperate  with  a  variety  of  veterinary 
and  chimpanzee  care  procedures.  Efforts 
must  be  made  to  develop  or  maintain 
this  capability  for  chimpanzees  housed 
in  the  sanctuary  to  the  extent  possible. 
Trainers  must  use  currently  acceptable 
practices  that  do  not  include  physical 
punishment. 

(c)  What  are  the  requirements  for  an 
adequate  veterinary  care  and  animal 
health  program?  The  sanctuary  staff 
must  provide  sufficient  resources  of 
personnel,  equipment,  supplies,  and 
facilities  to  enable  the  provision  of 
adequate  veterinary  care  as  set  forth  in 
the  Guide  (incorporated  by  reference, 
see  paragraph  (b)  of  §  9.4).  For 
additional  guidance  see  the  American 
College  of  Laboratory  Animal  Medicine 
document,  “The  Provision  of  Adequate 
Veterinary  Care,”  available  on  the 
Internet  at  http://www.aclam.org. 

(1)  If  the  sanctuary  houses 
chimpanzees  with  infectious  diseases,  it 
must  have  a  veterinarian  knowledgeable 
in  the  infectious  diseases  and  care  of 
chimpanzees.  The  Facility  Veterinarian 
is  responsible  for  establishing  and 
implementing  a  health  monitoring 
system  specifically  designed  to  meet  the 
health  requirements  of  chimpanzees  in 
the  sanctuary.  Routine  observation  and 
the  prevention  of  disease,  metabolic 
conditions,  abnormal  behavior  and 
injury  must  be  a  priority  focus  of  the 
Facility  Veterinarian  and  staff. 

(2)  Newly  received  chimpanzees  must 
be  quarantined  for  a  period  for 
physiological,  psychological,  and 
nutritional  stabilization  before  their 
introduction  to  the  rest  of  the  group. 

The  stabilization  period  must  be 
lengthened  appropriately  if  the 
chimpanzee  has  a  significant  medical 
problem  or  if  abnormal  medical  findings 
are  detected  during  the  quarantine 
period.  If  the  chimpanzee  has  not  been 
given  a  complete  physical  examination 
within  six  months,  an  examination  must 
be  conducted  during  the  stabilization 
period. 

(3)  The  sanctuarj^  must  implement 
appropriate  methods  for  disease 


surveillance  and  diagnosis  of  diseases, 
which  may  include  the  follow  ing: 

(4)  Tuberculin  (TB)  tests  must  be 
negative  for  two  (2)  consecutive  tests 
before  the  chimpanzee  is  released  from 
quarantine.  Any  chimpanzee  that  is 
suspected  of  harboring  the  TB  organism, 
or  that  is  diagnosed  with  TB  will  be 
isolated  and  treated  until  determined  by 
the  Facility  Veterinarian  to  be  of  no 
health  risk  to  other  chimpanzees  or 
humans.  The  Facility  Veterinarian  may 
recommend  euthanasia  in  those  cases 
that  do  not  respond  to  therapy  and  in 
which  the  chimpanzee  consequently 
experiences  undue  pain  and  suffering 
that  cannot  be  alleviated.  The 
procedures  noted  under  §  9.6  (d)  must 
be  observed  if  euthanasia  is  necessary. 

(5)  Fecal  samples  must  be  checked  for 
parasites  and  parasitic  ova. 

(6)  A  complete  blood  count  and  serum 
chemical  panel  must  be  obtained. 

(7)  Additional  serum  for  banking  and/ 
or  testing  shall  be  obtained  as 
appropriate  b}'  the  Facility  Veterinarian 
and  is  considered  beneficial  for 
chirnpanzee  health. 

(8)  If  the  donating  facility  did  not  test 
for  the  appropriate  viruses,  the 
sanctuary  must  perform  a  viral  panel 
and  serology  for  the  various  chronic 
hepatitis  viruses  and  HIV. 

(9)  Additional  tests  or  procedures  that 
are  deemed  beneficial  to  the 
chimpanzees’  health  may  be  required  by 
the  Facility  Veterinarian. 

(10)  Chimpanzees  ai'e  susceptible  to 
many  of  the  vaccine  preventable 
diseases  of  human  childhood. 
Appropriate  vaccines  must  be 
considered  and  administered  if  deemed 
necessary,  at  the  discretion  of  the 
Facility  Veterinarian,  to  protect  the 
chimpanzees  in  the  sanctuary.  Methods 
of  disease  prevention,  diagnosis,  and 
therapy  must  comply  with  those 
currently  accepted  in  veterinary  medical 
practice.  Arrangements  with  diagnostic 
laboratories  must  be  established  before 
chimpanzees  arrive  at  the  sanctuary. 

(11)  The  sanctuary  must  minimize  the 
use  of  physical  and  chemical  restraint. 
Chimpanzees  in  the  sanctuary  shall  be 
trained  to  permit  certain  procedures 
with  minimal  or  no  restraint.  Such 
procedures  may  include  injections, 
dosing  or  other  treatments,  and  cage- 
side  health  observations.  However, 
chemical  sedation  sometimes  may  be 
appropriate  for  certain  necessary 
medical  interventions  or  for  the  safety  of 
the  chimpanzee  and  caregivers.  If 
physical  restraint  measures  are 
necessary,  due  consideration  must  be 
given  to  the  temporary  or  permanent 
effects  upon  the  chimpanzee  and  human 
and  animal  safety  concerns. 


(12)  Methods  used  to  relieve  pain 
must  be  documented  in  the  chimpanzee 
medical  or  surgical  records.  These 
records  will  bo  available  for  review  by 
USDA  and  NIH  representatives.  The 
Facility  Veterinarian  must  ensure  that 
pain  management  is  current  and  in 
accordance  with  acceptable  veterinary 
medical  practices. 

(13)  Chimpanzees  must  be  cared  for 
by  qualified  personnel  on  a  daily  basis, 
including  weekends  and  holidays,  to 
safeguard  their  well-being.  Emergency 
veterinary  care  must  also  be  available 
during  these  times.  Notification 
procedures  must  be  documented  in  the 
form  of  operating  procedures. 

(d)  Under  what  circumstances  is 
euthanasia  permitted?  As  stated  in 
section  48lC(d)(2)(I)  of  the  Public 
Health  Service  Act,  as  added  by  section 
2  of  the  CHIMP  Act,  none  of  the 
chimpanzees  may  be  subjected  to 
euthanasia  except  when  it  is  in  the  best 
interest  of  the  chimpanzee  involved  as 
determined  by  the  SCCC  and  the 
Facility  Veterinarian.  Therefore, 
euthanasia  for  medical  or  humane 
reasons  is  permitted.  Euthanasia  may  be 
permitted  for  reasons  of  health  or 
quality  of  life  of  the  individual 
chimpanzee,  including  for  disease,  in 
connection  with  trauma,  complications 
of  aging,  or  for  other  humane  reasons. 
The  sanctuary  must  establish  a  policy 
on  euthanasia  that  w'ill  provide 
conditions  that  must  be  met  before 
euthanasia  is  permitted  and  guidance 
for  performing  euthanasia. 

(1)  Methods  of  euthanasia  wdll  be 
consistent  with  the  most  recent  report  of 
the  American  Veterinary  Medical 
Association  Panel  on  Euthanasia  (2002), 
unless  more  reliable  data  becomes 
available.  When  euthanasia  is 
performed,  the  veterinarian  will 
determine  the  appropriate  agent,  and  it 
will  be  administered  only  by  properly, 
trained  personnel  under  the  direction  of 
the  Facility  Veterinarian.  The  decision 
to  perform  euthanasia  will  be  made  by 
the  veterinarian  in  consultation  with  the 
Facility  Director  or  Deputy  Director. 

(2)  The  SCCC  will  participate  in  the 
decision  in  nonmedical  emergencies. 

All  euthanasia  decisions  must  be 
reviewed  by  the  SCCC,  preferably  prior 
to  euthanasia.  In  emergencies,  where 
euthanasia  has  to  be  performed 
immediately  by  the  Facility 
Veterinarian,  the  circumstances  and  the 
decision  by  the  Facility  Veterinarian 
will  be  presented  at  the  next  scheduled 
or  special  meeting  of  the  SCCC.  The 
NCRR  Project  Officer  must  be  notified  of 
the  euthanasia  event  within  72  hours  by 
electronic  or  telephonic  means. 
Euthanasia  of  individual  chimpanzees 
may  negatively  affect  the  care  staff  and 
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appropriate  counseling  and 
psychological  support  shall  be 
considered. 

§9.7  Reproduction. 

Chimpanzee  reproduction  is 
prohibited  in  the  sanctuary.  Therefore, 
all  males  must  be  sterilized  by 
vasectomy  before  acceptance  into  the 
system,  or,  as  a  temporary  measure, 
housed  apart  from  females  until  they  are 
sterilized.  Vasectomies  are  advisable 
because  they  are  minimally  invasive 
and  because  effectiveness  of  the 
vasectomy  may  be  validated  through 
laboratory  testing  for  semen.  Seminal 
collection  techniques  must  be  carefully 
evaluated  to  avoid  painful  stimuli. 

Other  proven  methods  of  birth  control 
may  be  used  under  special  conditions 
deemed  appropriate  by  the  Facility 
Veterinarian  and  SCCC.  The  Facility 
Veterinarian  must  determine  the 
appropriate  test(s)  to  use  to  validate 
sterility.  A  veterinarian  experienced  in 
performing  vasectomies  in  chimpanzees 
should  perform  the  operation. 
Documentation  must  accompany  each 
male  accepted  to  the  sanctuary  system 
attesting  to  the  fact  that  the  male  has 
been  vasectomized  and  laboratory  tests 
confirm  that  a  segment  of  the  Vas 
Deferens  has  been  removed,  or  that  the 
test  used  is  reliable  and  is  negative  for 
sperm.  The  sanctuary  must  have  a 
contingency  plan  for  handling 
accidental  births  that  includes  the 
length  of  time  the  offspring  is  expected 
to  remain  with  the  mother. 

§9.8  Animal  records. 

(a)  What  records  must  be  maintained 
for  chimpanzees  in  the  sanctuary  and 
how  are  they  managed?  (1)  Contractors 
and  Subcontractors  operating  the  federal 
chimpanzee  sanctuary  system  must 
maintain  appropriate  records  to  allow 
for  accountability  and  disposition  of 
chimpanzees  under  their  care  as 
required  by  the  USDA  Animal  Welfare 
Regulations  (9  CFR  2.35).  The  records 
may  be  created  and  retained  in 
electronic  form. 

(2)  The  animal  records  currently 
required  by  the  USDA  Animal  Welfare 
Regulations  are  also  required  for  these 
standards.  Chimpanzees  must  be 
individually  and  permanently 
identifiable. 

(3)  Retrievable  records  must  be 
maintained  for  a  minimum  of  three 
years  beyond  the  disposition  or  death  of 
each  chimpanzee  in  accordance  with 
the  Animal  Welfare  Regulations  section 
2.35(f)  (9  CFR  2.35(f)).  Original  records 
or  a  copy  must  be  transferred  if  the 
chimpanzee  moves  to  a  different 
facility.  The  records  must  include 
standard  information,  including 


permanent  individual  identification, 
research  use(s),  reproductive  status  (past 
and  present),  a  summary  or  copy  of  the 
medical  and  behavioral  history,  the 
sire’s  identification  number  (if 
available),  the  dam’s  identification 
number,  birth  date,  sex,  and  date 
acquired  by  the  sanctuary.  The 
disposition  date  must  also  be  noted,  if 
applicable,  including  whether  the 
chimpanzee  died  or  was  transferred  to 
another  site  in  the  federal  sanctuary 
system.  The  records  may  be  created  and 
retained  in  electronic  form. 

(4)  The  contractor  and  any 
subcontractor(s)  operating  the  federally 
supported  chimpanzee  sanctuary  must 
provide  special,  quarterly,  and  annual 
progress  reports  to  the  designated 
Federal  officials  as  identified  in  the 
contract.  The  annual  report  must  also 
contain  a  statement  that  certifies  the 
sanctuary  is  in  full  compliance  with 
these  standards  of  care  regulation. 

(b)  What  are  the  rules  governing  the 
disposition  of  necropsy  records?  The 
CHIMP  Act  requires  that  necropsy 
records  from  chimpanzees  previously 
used  in  federally  funded  research 
projects  be  made  available  on  a 
reasonable  basis  to  investigators 
engaged  in  biomedical  or  behavioral 
research.  In  order  to  comply  with  this 
provision,  the  contractor  for  the 
sanctuary  system  must  devise  a  plan 
that  will  allow  interested  parties  to 
contact  the  sanctuary  and  receive 
necropsy  records  when  they  become 
available.  Records  may  be  provided  free 
of  charge  but  requesters  may  be  required 
to  pay  for  packaging  and  shipping  costs. 
The  records  may  be  created  and  retained 
in  electronic  form. 

§9.9  Facility  staffing. 

How  many  personnel  are  required  to 
staff  the  chimpanzee  sanctuary  and 
what  qualifications  and  training  must 
the  staff  possess?  (a)  The  professional, 
managerial,  and  support  staff  must  be 
sufficient  to  support  the  scope  and 
diversity  of  the  activities  and 
chimpanzee  population  of  the 
sanctuary.  The  level  of  staffing  shall  be 
adequate  to  ensure  that  the  chimpanzees 
receive  appropriate  health  care,  are  well 
cared  for,  and  the  administrative  and 
fiscal  operations  are  sound  and  in 
keeping  with  current  practices  required 
by  NCRR/NIH; 

(b)  There  must  be  a  sufficient  number 
of  appropriately  trained  animal  care  and 
technical  personnel  to  provide 
appropriate  care  to  the  chimpanzees  at 
all  times,  including  evenings,  weekends, 
and  holidays.  The  number  of  animal 
care  staff  to  chimpanzee  ratio  shall  be 
adjusted  as  experience  is  gained  during 
the  operation  of  the  sanctuary. 


Sufficiently  trained  staff  also  must  be 
available  to  maintain  adequate 
behavioral  enrichment; 

(c)  The  Facility  Director  must  be  a 
person  with  experience  in  chimpanzee 
care  and  socialization  techniques.  In 
addition,  the  Director  must  have 
management  and  administrative 
experience; 

(d)  The  Biosafety  Officer  must  have 
experience  in  developing  and 
monitoring  biohazards  and  dealing  with 
biosafety  issues  related  to  captive 
nonhuman  primates.  Experience  in 
these  areas  dealing  specifically  with 
chimpanzees  is  desirable; 

(e)  The  remaining  staff,  which  may 
include  part-time,  full-time,  or 
contractor  Facility  Veterinarian(s)  and 
Behaviorist(s),  must  possess  the  skills, 
knowledge,  and/or  experience  required 
to  perform  their  duties,  as  elaborated 
within  the  regulation. 

§9.10  Occupational  Health  and  Safety 
Program  (OHSP)  and  biosafety 
requirements. 

(a)  How  are  employee  Occupational 
Health  and  Safety  Program  risks  and 
concerns  addressed?  The  sanctuary 
shall  assure  that  an  Occupational  Health 
and  Safety  Program  (OHSP)  is 
developed  and  implemented  in 
accordance  with  current  veterinary 
medical  practices  and  the  guidelines 
and  standards  found  in  the  Guide 
(incorporated  by  reference,  see 
paragraph  (a)  of  section  9.4); 

(b)  How  are  biosafety  concerns 
addressed?  The  sanctuary  shall  institute 
and  administer  an  effective  biosafety 
program  that  addresses  the  biosafety 
hazards  at  that  particular  site.  The 
program  shall  include  identifying 
biohazards,  outlining  practices  and 
procedures  to  be  followed,  providing 
personal  safety  equipment  or  protective 
clothing  and  equipment,  and 
establishing  a  description  of  the  facility 
requirements  for  working  with 
hazardous  agents  or  materials.  Policies 
and  procedures  must  be  implemented  to 
avoid  exposure  to  environmental  and 
animal  hazards.  Biosafety  must  be 
included  in  the  training  program  for  all 
Sanctuary  employees.  In  establishing  a 
program,  the  Sanctuary  must  use 
current  accepted  practices  and 
publications  prepared  by  the  CDC,  NIH, 
and  professional  societies  specializing 
in  biosafety.  The  input  and  guidance  of 
personnel  trained  or  experienced  in 
biosafety  are  essential.  Complete  records 
of  both  clinical  and  experimental  agent 
exposure  must  accompany  each 
chimpanzee  sent  to  the  sanctuary.  The 
donating  facility  must  also  provide 
recent  testing  (for  example,  serology, 
virus  culture,  histology)  so  that  the 
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sanctuary  staff  is  fully  aware  of  the 
health  condition  of  the  arriving 
chimpanzee.  The  records  may  be 
created  and  retained  in  electronic  form. 

§9.11  Animal  transport. 

The  transportation  of  chimpanzees  by 
surface  or  air  must  be  in  accordance 
with  the  requirements  set  forth  in  the 
Animal  Welfare  Act  and  Regulations 
and  the  International  Air  Transport 
Association  (lATA)  Live  Animal 
Regulations  and  guidelines,  as 
applicable. 

§9.12  Compliance  with  the  Standards  of 
Care,  and  USDA  and  PHS  policies  and 
regulations. 

(a)  How  will  compliance  with  the 
standards  set  forth  in  this  part  be 
monitored  and  what  are  the 
consequences  of  noncompliance  with 
the  standards?  The  federally  supported 
chimpanzee  sanctuary  must  comply 
with  the  standards  of  care  set  forth  in 
this  part  and  include  a  statement  in  the 
Annual  Progress  Report  certifying 
compliance  with  these  standards  of  care 
in  accordance  with  the  terms  of  the 
current  contract  between  NCRR  and  the 
Sanctuary  Contractor.  A  designated 
representative  of  the  Secretary  will 
monitor  compliance.  The  responsibility 


to  monitor  compliance  with  the 
standards  is  delegated  to  NCRR/NIH/ 
HHS.  The  NIH/NCRR  Project  Officer  for 
this  contract  will  conduct  scheduled 
site  visits  at  least  one  time  annually  (or 
more  often  if  necessary)  and  review 
monthly  and  quarterly  reports 
submitted  to  the  Project  and  Contract 
Officer.  Subcontractors  are  subjected  to 
the  same  provisions.  Failure  to  comply 
with  the  standards  set  forth  in  this  part, 
or  to  correct  deficiencies  noted  within 
the  allowable  time  period,  could  result 
in  termination  of  the  contract  by  the 
Federal  Government  (HHS/NIH),  or 
allow  the  Secretary  to  correct  the 
deficiencies  according  to  the  terms  and 
conditions  outlined  in  the  contract.  The 
Secretary  may  impose  additional 
sanctions  on  the  contractor  up  to,  and 
including,  authorizing  assumption  or 
reassignment  of  the  management  of  the 
sanctuary  contract. 

(b)  To  what  type  of  outside  review  or 
inspection  will  the  federally  supported 
sanctuary  be  subjected?  As  noted  in 
paragraph  (a)  of  this  section,  the 
contractor  for  the  sanctuary  will  be 
monitored  on  a  regularly  scheduled 
basis  by  representatives  of  NCRR/NIH/ 
HHS.  The  NCRR  representative  will  use 
iacility  site  visits,  reports,  personal 


contact,  and  any  other  means  as 
appropriate  to  ensure  compliance  with 
these  standards.  The  contractor  and 
subcontractors  are  required  to  obtain 
and  maintain  an  Animal  Welfare 
Assurance  from  NIH’s  Office  of 
Laboratory  Animal  Welfare  (OLAW) 
when  chimpanzees  are  used  for 
noninvasive  studies  as  authorized  in  the 
CHIMP  Act.  In  addition,  the  sanctuary 
must  achieve  accreditation  by  a 
nationally  recognized  animal  program 
accrediting  body  (such  as  the  AAALAC, 
the  AZA,  or  similar  recognized  body) 
within  a  time  frame  to  be  determined  by 
NCRR/NIH.  The  federally  supported 
sanctuary  must  comply  with  the 
requirements  set  forth  in  the  Animal 
Welfare  Regulations  (9  CFR  parts  1 
through  3). 

§  9.1 3  Other  federal  laws,  regulations  and 
statutes  that  apply  to  the  sanctuary. 

(a)  Animal  Welfare  Act  (7  U.S.C. 
2131-2159). 

(b)  Animal  Welfare  Regulations,  9 
CFR,  subchapter  A,  parts  1  and  2;  part 
3,  subpart  D — Specifications  for  the 
Humane  Handling,  Care,  Treatment,  and 
Transport  of  Nonhuman  Primates. 

[FR  Doc.  E8-23518  Filed  10-9-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 
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and  Printing  and  Publishing  Industry; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[EPA-HQ-OAR-2008-0008;  FRL-8724-5] 

RIN  2060-A091 

National  Emission  Standards  for 
Hazardous  Air  Poliutant  Emissions: 
Group  I  Poiymers  and  Resins 
(Epichiorohydrin  Elastomers 
Production,  Hypalon™  Production, 
Nitrile  Butadiene  Rubber  Production, 
Poiybutadiene  Rubber  Production,  and 
Styrene  Butadiene  Rubber  and  Latex 
Production);  Marine  Vessel  Loading 
Operations;  Minerai  Wooi  Production; 
Pharmaceuticals  Production;  and 
Printing  and  Pubiishing  Industry 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  proposed  action  requests 
public  comment  on  the  residual  risk  and 
technology  reviews  for  nine  industrial 
source  categories  regulated  by  five 
national  emission  standards  for 
hazardous  air  pollutants.  The  five 
national  emission  standards  and  nine 
source  categories  include:  National 
Emissions  Standards  for  Group  I 
Polymers  and  Resins  (Epichiorohydrin 
Elastomers  Production,  Hypalon™ 
Production,  Nitrile  Butadiene  Rubber 
Production,  Poiybutadiene  Rubber 
Production,  and  Styrene  Butadiene 
Rubber  and  Latex  Production):  National 
Emission  Standards  for  Marine  Vessel 
Loading  Operations;  National  Emission 
Standards  for  Hazeurdous  Air  Pollutants 
for  Mineral  Wool  Production;  National 
Emission  Standards  for  Pharmaceuticals 
Production;  and  National  Emission 
Standards  for  the  Printing  and 
Publishing  Industry.  The  underlying 
national  emission  standards  that  are 
under  review  in  this  action  limit  and 
control  hazardous  air  pollutants. 

We  are  proposing  that  no  revisions  to 
the  five  national  emission  standards 
regulating  these  nine  source  categories 
are  required  at  this  time  under  section 
112(f)(2)  or  112(d)(6)  of  the  Clean  Air 
Act. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  24, 
2008. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  October  20,  2008,  a  public 


hearing  will  be  held  on  October  27, 

2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2 008-0008,  by  one  of  the 
following  methods: 

•  http://\vww.regulations.gov.  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  a-and-r-Docket@epa.gov. 

•  Fax:(202)  566-9744. 

•  Mail:  U.S.  Postal  Service,  send 
comments  to:  EPA  Docket  Center 
(2822T),  Docket  ID  No.  EPA-HQ-OAR- 
2008-0008, 1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  Please 
include  a  total  of  two  copies. 

•  Hand  Delivery:  In  person  or  by 
courier,  deliver  comments  to:  EPA 
Docket  Center  (2822T),  EPA  West 
Building,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC  20004. 

Please  include  a  total  of  two  copies. 

Such  deliveries  are  only  accepted 
during  the  Docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information.  We  request  that  a  separate 
copy  of  each  public  comment  also  be 
sent  to  the  contact  person  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2008- 
0008.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  confidential  business 
'information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.reguIations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access’’  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.reguIations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 


cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket,  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  EPA  Docket  Center,  Docket  ID  No. 
EPA-HQ-OAR-2008-0008,  EPA,  West 
Building,  Room  3334, 1301  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  EPA 
Docket  Center  is  (202)  566-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  this  proposed  action, 
contact  Ms.  Mary  Tom  Kissell,  Office  of 
Air  Quality  Planning  and  Standards, 
Sector  Policies  and  Programs  Division, 
Coatings  and  Chemicals  Group  (E143- 
01),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711;  telephone  number:  (919)  541- 
4516;  fax  number:  (919)  685-3219;  and 
e-mail  address:  kissell.mary@epa.gov. 
For  specific  information  regarding  the 
modeling  methodology,  contact  Ms. 
Elaine  Manning,  Office  of  Air  Quality 
Planning  and  Standards,  Health  and 
Environmental  Impacts  Division,  Sector 
Based  Assessment  Group  (C539-02), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  number;  (919)  541-5499;  fax 
number;  (919)  541-0840;  and  e-mail 
address:  manning.elaine@epa.gov.  For 
information  about  the  applicability  of 
these  five  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
to  a  particular  entity,  contact  the 
appropriate  person  listed  in  Table  1  to 
this  preamble. 
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Table  1— List  of  EPA  Contacts  for  Group  I  Polymers  and  Resins,  Marine  Vessel  Loading,  Mineral  Wool, 

Pharmaceuticals,  and  Printing  and  Publishing 

NESHAP  for; 

OECA  contact ' 

OAQPS  contact  2 

Polymers  and  Resins  Production,  Group  I  .  ! 

Marine  Vessel  Loading  Operations . 

Mineral  Wool  Production  . 

Pharmaceuticals  Production  . 

Printing  and  Publishing  Industry  . 

Scott  Throwe,  (202)  564-7013, 
throwe.scott@epa.gov. 

Maria  Malave,  (202)  564-7027, 
malave.maria  @  epa.gov. 

\  Scott  Throwe,  (202)  564-7013, 

I  throwe.scott@epa.gov. 

Marcia  Mia,  (202)  564-7042, 

mia.marcia  @  epa.gov. 

Len  Lazarus,  (202)  564-6369,  laz- 
arus.leonard@epa.gov. 

David  Markwordt,  (919)  541-0837, 
markwordt.david@epa.gov. 
i  David  Markwordt,  (919)  541-0837, 
i  markwordt.david@epa.gov. 

I  Jeff  Telander,  (919)  541-5427, 
telander.jeff@epa.gov. 
i  Randy  McDonald,  (919)  541-5402, 

{  mcdonald.randy@epa.gov. 

1  David  Salman,  (919)  541-0859, 

!  salman.dave@epa.gov. 

'  OECA  stands  for  EPA’s  Office  of  Enforcement  and  Compliance  A§surance. 
2  OAQPS  stands  for  EPA’s  Office  of  Air  Ouality  Planning  and  Standards. 


SUPPLEMENTARY  INFORMATION;  Regulated 
Entities.  The  nine  regulated  industrial 
source  categories  that  are  the  subject  of 
this  proposal  are  listed  in  Table  2  to  this 
preamble.  Table  2  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  the  proposed  action  for  the 
source  categories  listed.  These 
standards,  and  any  changes  considered 
in  this  rulemaking,  would  be  directly 
applicable  to  sources  as  a  Federal 
program.  Thus,  Federal,  State,  local,  and 
tribal  government  entities  are  not 
affected  by  this  proposed  action.  The 
regulated  categories  affected  by  this 
action  include: 


Table  2— NESHAP  for  Nine 
Industrial  Source  Categories 


i 

Category  j 

NAICS ' 
code 

MACT2 

code 

Epichlorohydrin 
Elastomers  Produc¬ 
tion  . 

325212 

1311 

Hypalon  Produc¬ 
tion  . 

325212 

1315 

Nitrile  Butadiene 
Rubber  Production 

i 

i  325212 

1321 

Polybutadiene  Rub¬ 
ber  Production . 

325212 

1325 

Styrene  Butadiene 
Rubber  and  Latex 
Production  . 

325212 

1339 

Marine  Vessel  Load¬ 
ing  . 

4883 

1  0603 

Mineral  Wool  Produc¬ 
tion  . 

327993 

0409 

Pharmaceuticals  Pro¬ 
duction  . 

3254 

i  '  1201 

Printing  and  Pub¬ 
lishing  Industry  . 

32311 

1  0714 

'  North  American  Industry  Classification 
System. 

2  Maximum  Achievable  Control  Technology. 


To  determine  whether  your  facility 
would  be  affected,  you  should  examine 
the  applicability  criteria  in  the 
appropriate  NESHAP.  If  you  have  any 
questions  regarding  the  applicability  of 


any  of  these  NESHAP,  please  contact 
the  appropriate  person  listed  in  Table  1 
of  this  preamble  in  the  preceding  FOR 

FURTHER  INFORMATION  CONTACT  section. 

Submitting  Comments/CBI.  Direct 
your  comments  to  Docket  ID  No.  EPA- 
HQ-OAR-2008-0008.  If  commenting  on 
changes  to  the  residual  risk  and 
technology  reviews  (RTR)  database, 
please  submit  your  comments  in  the 
format  described  in  sections  III  and  IV 
of  this  preamble.  Do  not  submit  CBI  to 
EPA  through  http://www.reguIations.gov 
or  e-mail.  Instead,  send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Mr.  Roberto  Morales, 
OAQPS  Document  Control  Officer 
(C404-02),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  NC  27711,  Attention 
Docket  ID  No.  EPA-HQ-OAR-2008- 
0008.  Clearly  mark  the  part  or  all  of  the 
information  that  ydu  claim  to  be  CBI. 

For  CBI  information  on  a  disk  or  CD- 
ROM  that  you  mail  to  Mr.  Morales,  mark 
the  outside  of  the  disk  or  CD-ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  claimed  as  CBI. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  information 
claimed  as  CBI,  a  copy  of  the  comment 
that  does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  docket.  If  you 
submit  a  CD-ROM  or  disk  that  does  not 
contain  CBI,  mark  the  outside  of  the 
disk  or  CD-ROM  clearly  that  it  does  not 
contain  CBI.  Information  not  marked  as 
CBI  will  be  included  in  the  public 
docket  and  EPA’s  electronic  public 
docket  without  prior  notice. 

If  you  have  any  questions  about  CBI 
or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 


with  procedures  set  forth  in  40  CFR 
part  2. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  action 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  the  proposed  action  will  be 
posted  on  the  TTN’s  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  the  following 
address :  http:// w'ww. epa .gov/ ttn/ oarpg/. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control. 

As  discussed  in  more  detail  in 
sections  III  and  IV  of  this  preamble, 
additional  information  is  available  on 
the  RTR  Phase  II  Web  page  at  http:// 
WWW.  epa  .gov/ ttn/atw/rrisk/rtrpg.  html. 
This  information  includes  source 
category  descriptions  and  detailed 
emissions  and  other  data  that  were  used 
as  inputs  to  the  risk  assessments. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  begin  at  10  a.m.  on 
November  10,  2008  and  will  be  held  at 
EPA’s  campu%  in  Research  Triangle 
Park,  North  Carolina,  or  at  an  alternate 
facility  nearby.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  public  hearing  is  to  be 
held  should  contact  Ms.  Mary  Tom 
Kissell,  Office  of  Air  Quality  Planning 
and  Standards,  Sector  Policies  and 
Programs  Division,  Coatings  and 
Chemicals  Group  (E143-01),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  number:  (919)  541—4516. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  statutory  authority  for  this 
action? 

B.  Overview  of  RTR 

C.  Overview  of  the  Five  NESHAP 

D.  How  did  we  estimate  risk  posed  by  the 
nine  source  categories? 
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E.  What  are  the  results  of  the  risk 
assessment? 

F.  What  are  our  proposed  decisions  on 
acceptability  and  ample  margin  of 
safety? 

G.  What  are  the  results  of  the  technology 
review? 

II.  Proposed  Action 

A.  What  is  the  rationale  for  our  proposed 
action  under  CAA  section  112(f)? 

B.  What  is  the  rationale  for  our  proposed 
action  under  CAA  section  112(d)(6)? 

III.  Request  for  Comments 

IV.  How  do  I  submit  suggested  data 

corrections? 

V.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

I.  Background 

A.  What  is  the  statutory  authority  for 
this  action? 

Section  112  of  the  CAA  establishes  a 
two-stage  regulatory  process  to  address 
emissions  of  hazardous  air  pollutants 
(HAP)  from  stationary  sources.  In  the 
first  stage,  after  EPA  has  identified 
categories  of  sources  emitting  one  or 
more  of  the  HAP  listed  in  section  112(b) 
of  the  CAA,  section  112(d)  of  the  CAA 
calls  for  us  to  promulgate  IJJESHAP  for 
those  sources.  “Major  sources”  are  those 
that  emit  or  have  the  potential  to  emit 
any  single  HAP  at  a  rate  of  10  tons  or 
more  per  year  of  a  single  HAP  or  25  tons 
per  year  of  any  combination  of  HAP.  For 
major  sources,  these  technology-based 
standards  must  reflect  the  maximum 
degree  of  emission  reductions  of  HAP 
achievable  (after  considering  cost, 
energy  requirements,  and  non-air 
quality  health  and  environmental 
impacts)  and  are  commonly  referred  to 
as  maximum  achievable  control 
technology  (MACT)  standards. 

The  MACT  “floor”  is  the  minimum 
control  level  allowed  for  MACT 
standards  promulgated  under  section 
112(d)(3).  For  new  sources,  the  MACT 
floor  cannot  be  less  stringent  than  the 
emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 


sourcec-The  MACT  standards  for 
existing  sources  can  be  less  stringent 
than  standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources).  In  developing  MACT 
standards,  we  must  also  consider 
control  options  that  are  more  stringent 
than  the  floor.  We  may  establish 
standards  more  stringent  than  the  floor 
based  on  the  consideration  of  the  cost  of 
achieving  the  emissions  reductions,  any 
non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements. 

EPA  is  then  required  to  review  these 
technology-based  standards  and  to 
revise  them  “as  necessary  (taking  into 
account  developments  in  practices, 
processes,  and  control  technologies)”  no 
less  frequently  than  every  8  years,  under 
CAA  section  112(d)(6).  In  this  proposed 
rule,  we  are  publishing  the  results  of  our 
8-year  technology  review  for  the  nine 
industrial  source  categories  listed  in 
Table  3,  which  we  have  collectively 
termed  “Group  2A.” 

The  second  stage  in  standard-setting 
focuses  on  reducing  any  remaining 
“residual”  risk  according  to  CAA 
section  112(f).  This  provision  requires, 
first,  that  EPA  prepare  a  Report  to 
Congress  discussing  (among  other 
things)  methods  of  calculating  risk 
posed  (or  potentially  posed)  by  sources 
after  implementation  of  the  MACT 
standards,  the  public  health  significance 
of  those  risks,  the  means  and  costs  of 
controlling  them,  actual  health  effects  to 
persons  in  proximity  of  emitting 
sources,  and  recommendations  as  to 
legislation  regarding  such  remaining 
risk.  EPA  prepared  and  submitted  this 
report  (Residual  Risk  Report  to 
Congress,  EPA-453/R-99-001)  in  March 
1999.  Congress  did  not  act  in  response 
to  the  report,  thereby  triggering  EPA’s 
obligation  under  CAA  section  112(f)(2) 
to  analyze  and  address  residual  risk. 

CAA  section  112(f)(2)  requires  us  to 
determine  for  source  categories  subject 
to  certain  CAA  section  112(d)  standards 
whether  the  emissions  limitations 
provide  an  ample  margin  of  safety  to 
protect  public  health.  If  the  MACT 
standards  for  HAP  “classified  as  a 
known,  probable,  or  possible  human 
carcinogen  do  not  reduce  lifetime  excess 
cancer  risks  to  the  individual  most 
exposed  to  emissions  from  a  source  in 
the  category  or  subcategory  to  less  than 
1-in-l  million,”  EPA  must  promulgate 
residual  risk  standards  for  the  source 
category  (or  subcategory)  as  necessary  to 
provide  an  ample  margin  of  safety  to 


protect  public  health.  In  doing  so,  EPA 
may  adopt  standards  equal  to  existing 
MACT  standards  [NRDC  v.  EPA,  No. 
07-1053,  slip  op.  at  11.  D.C.  Cir., 
decided  June  6,  2008).  EPA  must  also 
adopt  more  stringent  standards,  if 
necessary,  to  prevent  an  adverse 
environmental  effect,^  but  must 
consider  cost,  energy,  safety,  and  other 
relevant  factors  in  doing  so.  Section 
112(f)(2)  of  the  CAA  expressly  preserves 
our  use  of  a  two-step  process  for 
developing  standards  to  address  any 
residual  risk  and  our  interpretation  of 
“ample  margin  of  safety”  developed  in 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Benzene 
Emissions  from  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
Benzene  Storage  Vessels,  Benzene 
Equipment  Leaks,  and  Coke  By-Product 
Recovery  Plants  (Benzene  NESHAP) 

(54  FR  38044,  September  14,  1989). 

The  first  step  in  this  process  is  the 
determination  of  acceptable  risk.  The 
second  step  provides  for  an  ample 
margin  of  safety  to  protect  public  health, 
which  is  the  level  at  which  the 
standards  are  set  (unless  a  more 
stringent  standard  is  required  to 
prevent,  taking  into  consideration  costs, 
energy,  safety,  and  other  relevant 
factors,  an  adverse  environmental 
effect). 

The  terms  “individual  most  exposed,” 
“acceptable  level,”  and  “ample  margin 
of  safety”  are  not  specifically  defined  in 
the  CAA.  However,  CAA  section 
112(f)(2)(B)  directs  us  to  use  the 
interpretation  set  out  in  the  Benzene 
NESHAP.  See  also,  A  Legislative  History 
of  the  Clean  Air  Act  Amendments  of 
1990,  volume  1,  p.  877  (Senate  debate 
on  Conference  Report).  We  notified 
Congress  in  the  Residual  Risk  Report  to 
Congress  that  we  intended  to  use  the 
Benzene  NESHAP  approach  in  making 
CAA  section  112(f)  residual  risk 
determinations  (EPA-453/R-99-001,  p. 
ES-11). 

In  the  Benzene  NESHAP,  we  stated  as 
an  overall  objective: 

*  *  *  in  protecting  public  health  with  an 
ample  margin  of  safety,  we  strive  to  provide 
maximum  feasible  protection  against  risks  to 
health  from  hazardous  air  pollutants  by  (1) 
protecting  the  greatest  number  of  persons 
possible  to  an  individual  lifetime  risk  level 
no  higher  than  approximately  1-in-l  million; 
and  (2)  limiting  to  no  higher  than 
approximately  1-in-lO  thousand  [i.e.,  100-in- 
1  million]  the  estimated  risk  that  a  person 


’  “Adverse  environmental  effect”  is  defined  in 
CAA  section  112(a)(7)  as  any  significant  and 
widespread  adverse  effect,  which  may  be 
reasonably  anticipated  to  wildlife,  aquatic  life,  or 
natural  resources,  including  adverse  impacts  on 
populations  of  endangered  or  threatened  species  or 
significant  degradation  of  environmental  qualities 
over  broad  areas. 
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living  near  a  facility  would  have  if  he  or  she 
were  exposed  to  the  maximum  pollutant 
concentrations  for  70  years. 

The  Agency  also  stated  that,  “The 
EPA  also  considers  incidence  (the 
number  of  persons  estimated  to  suffer 
cancer  or  other  serious  health  effects  as 
a  result  of  exposure  to  a  pollutant)  to  be 
an  important  measure  of  the  health  risk 
to  the  exposed  population.  Incidence 
measures  the  extent  of  health  risk  to  the 
exposed  population  as  a  whole,  by 
providing  an  estimate  of  the  occurrence 
of  cancer  or  other  serious  health  effects 
in  the  exposed  population.”  The  Agency 
went  on  to  conclude  that  “estimated 
incidence  would  be  weighed  along  with 
other  health  risk  information  in  judging 
acceptability.”  As  explained  more  fully 
in  our  Residual  Risk  Report  to  Congress, 
EPA  does  not  define  “rigid  iine[s]  of 
acceptability,”  but  considers  rather 
broad  objectives  to  be  weighed  with  a 
series  of  other  health  measures  and 
factors  (EPA-453/R-99-001,  p.  ES-11). 
The  determination  of  what  represents  an 
“acceptable”  risk  is  based  on  a 
judgment  of  “what  risks  are  acceptable 
in  the  world  in  which  we  live” 

(Residual  Risk  Report  to  Congress,  p. 

178,  quoting  the  Vinyl  Chloride  decision 
at  824  F.2d  1165)  recognizing  that  our 
world  is  not  risk-free. 

In  the  Benzene  NESHAP,  we  stated 
that  “EPA  will  generally  presume  that  if 
the  risk  to  [the  maximum  exposed] 
individual  is  no  higher  than 
approximately  1  in  10  thousand,  that 
risk  level  is  considered  acceptable.”  54 
FR  at  38045.  We  discussed  the 
maximum  individual  lifetime  cancer 
risk  as  being  “the  estimated  risk  that  a 
person  living  near  a  plant  would  have 
if  he  or  she  were  exposed  to  the 
maximum  pollutant  concentrations  for 
70  years.”  Id.  We  explained  that  this 
measure  of  risk  “is  an  estimate  of  the 
upperbound  of  risk  based  on 
conservative  assumptions,  such  as 
continuous  exposure  for  24  hours  per 
day  for  70  years.”  Id.  We  acknowledge 
that  maximum  individual  lifetime 
cancer  risk  “does  not  necessarily  reflect 
the  true  risk,  but  displays  a  conservative 
risk  level  which  is  an  upperbound  that 
is  unlikely  to  be  exceeded.”  Id. 

Understanding  that  there  are  both 
benefits  and  limitations  to  using 
maximum  individual  lifetime  cancer 
risk  as  a  metric  for  determining 
acceptability,  we  acknowledged  in  the 
1989  Benzene  NESHAP  that 
“consideration  of  maximum  individual 
risk  *  *  *  must  take  into  account  the 
strengths  and  weaknesses X)f  this 
measure  of  risk.”  Id.  Consequently,  the 
presumptive  risk  level  of  100-in-l 
million  (1-in-lO  thousand)  provides  a 
benchmark  for  judging  the  acceptability 


of  maximum  individual  lifetime  cancer 
risk,  but  does  not  constitute  a  rigid  line 
for  making  that  determination. 

The  Agency  also  explained  in  the 
1989  Benzene  NESHAP  the  following: 

“In  establishing  a  presumption  for  MIR 
[maximum  individual  cancer  risk], 
rather  than  rigid  line  for  acceptability, 
the  Agency  intends  to  weigh  it  with  a 
series  of  other  health  measures  and 
factors.  These  include  the  overall 
incidence  of  cancer  or  other  serious 
health  effects  within  the  exposed 
population,  the  numbers  of  persons 
exposed  within  each  individual  lifetime 
risk  range  and  associated  incidence 
within,  typically,  a  50  kilometer  (km) 
exposure  radius  around  facilities,  the 
science  policy  assumptions  and 
estimation  uncertainties  associated  with 
the  risk  measures,  weight  of  the 
scientific  evidence  for  human  health 
effects,  other  quantified  or  unquantified 
health  effects,  effects  due  to  co-location 
of  facilities,  and  co-emission  of 
pollutants.”  Id. 

In  some  cases,  these  health  measures 
and  factors  taken  together  may  provide 
a  more  realistic  description  of  the 
magnitude  of  risk  in  the  exposed 
population  than  that  provided  by 
maximum  individual  lifetime  cancer 
risk  alone. 

As  explained  in  the  Benzene 
NESHAP,  “[e]ven  though  the  risks 
judged  “acceptable”  by  EPA  in  the  first 
step  of  the  Vinyl  Chloride  inquiry  are 
already  low,  the  second  step  of  the 
inquiry,  determining  an  “ample  margin 
of  safety,”  again  includes  consideration 
of  all  of  the  health  factors,  and  whether 
to  reduce  the  risks  even  further.  In  the  » 
second  step,  EPA  strives  to  provide 
protection  to  the  greatest  number  of 
persons  possible  to  an  individual 
lifetime  risk  level  no  higher  than 
approximately  1  in  1  million.  In  the 
ample  margin  decision,  the  Agency 
again  considers  all  of  the  health  risk  and 
other  health  information  considered  in 
the  first  step.  Beyond  that  information, 
additional  factors  relating  to  the 
appropriate  level  of  control  will  also  be 
considered,  including  costs  and 
economic  impacts  of  controls, 
technological  feasibility,  uncertainties, 
and  any  other  relevant  factors. 
Considering  all  of  these  factors,  the 
Agency  will  establish  the  standard  at  a 
level  that  provides  an  ample  margin  of 
safety  to  protect  the  public  health,  as 
required  by  section  112.”  54  FR  at 
38046. 

B.  Overview  of  RTR 

We  have  begun  to  conduct  the  RTR 
for  96  MACT  standards  covering  174 
sources  categories.  In  an  effort  to 
streamline  the  RTR  process  and  focus 


our  resources  on  source  categories  with 
the  greatest  potential  for  risk  to  human 
health  and  the  environment,  we 
combined  source  categories  to  create 
several  groups,  e.g.,  RTR  Group  2A 
(which  is  the  subject  of  this  proposed 
rule),  and  decided  the  order  in  which 
we  would  propose  each  source  category 
group.  In  deciding  how  to  group  source 
categories,  we  considered  factors  such 
as  the  promulgation  date  of  the 
NESHAP,  our  preliminary  analysis  of 
the  level  of  risk,  completeness  of 
available  emissions  data,  complexity  of 
the  risk  assessment,  and  whether  we 
anticipated  promulgating  additional 
regulations  pursuant  to  the  RTR. 

In  general,  we  are  addressing  source 
categories  with  the  earliest  NESHAP 
promulgation  dates  first  because  they 
have  the  earliest  RTR  due  dates  and 
because  the  2002  National  Emission 
Inventory  (NEI)  contains  emissions  data 
which  reflect  implementation  of  the 
NESHAP.  Additionally,  we  are 
addressing  lower  risk  source  categories 
first  because  they  typically  require  less 
effort  to  complete  the  necessary  analysis 
than  higher  risk  source  categories.  We 
expect  that  the  higher  risk  source 
categories  will  require  more  time  to 
evaluate  because  we  will  likely  need  to 
perform  more  refined  risk  assessments, 
and  because  they  may  have  more 
complex  issues  to  address,  such  as  the 
emissions  of  persistent  and 
bioaccumulative  HAP.  Moreover,  we 
believe  our  reviews  of  the  higher  risk 
source  categories  will  benefit  from  an 
understanding  of  the  public’s  concerns 
about  our  RTR  approaches  (through  the 
comments  we  receive  on  the  earlier 
proposals). 

For  the  nine  source  categories  in 
today’s  proposal  for  RTR  Group  2A,  we 
have  concluded  that  emissions  levels 
remaining  after  compliance  with  the 
existing  MACT  standards:  (1)  Pose  no 
unacceptable  maximum  individual 
cancer  risks  (i.e.,  because  the  MIR  is  less 
than  100-in-l  million  the  risk  is 
acceptable);  (2)  pose  no  significant 
chronic  noncancer  health  effects  (i.e., 
maximum  individual  target  organ- 
specific  hazard  index  (HI)  values  are  all 
less  than  or  equal  to  1);  (3)  are  unlikely 
to  result  in  acute  adverse  health  effects 
from  peak  short-term  excursions;  and  (4) 
are  unlikely  to  result  in  any  adverse 
environmental  effect.  Thus,  we  are 
proposing  that  the  existing  standards 
provide  an  ample  margin  of  safety  to 
protect  public  health  and  prevent 
adverse  environmental  effects. 

Future  RTR  actions  for  other  source 
categories  may  require  changes  to 
existing  MACT  standards  to  achieve  the 
protection  of  public  health  with  an 
ample  margin  of  safety  and/or  to 
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prevent  adverse  environmental  effects. 
Future  actions  may  also  require 
additional  emission  reductions  pursuant 
to  the  technology  review.  We  plan  to 
conduct  RTR  assessments  for  12  source 
categories  (RTR  Groups  2B  and  2C, 
which  were  included  in  an  advanced 
notice  of  proposed  rulemaking  in  March 
2007)  and  propose  our  findings.^  In 
addition,  we  plan  to  publish  at  least 
three  more  advanced  notices  of 
proposed  rulemaking.  We  may  also 


publish  some  RTR  for  individual  MACT 
standards  because  of  special 
circumstances  such  as  court  ordered 
deadlines.  (See,  for  example,  the 
proposed  RTR  for  Petroleum  Refineries, 
72  FR  50716,  09/04/2007.) 

C.  Overview  of  the  Five  NESHAP 

The  nine  industrial  source  categories 
and  five  NESHAP  that  are  the  subject  of 
this  proposal  are  listed  in  Table  3  to  this 
preamble.  NESHAP  limit  and  control 


HAP  that  are  known  or  suspected  to 
cause  cancer  or  that  may  cause  other 
serious  human  health  or  environmental 
effects.  The  NESHAP  for  these  nine 
source  categories  generally  require 
implementation  of  emissions  reduction 
technologies  such  as  combustion 
devices,  recovery  devices,  scrubbers, 
and  fabric  filters  for  point  sources  and 
work  practice  and  equipment  standards 
for  fugitive  sources. 


Table  3 — List  of  National  Emission  Standards  for  Hazardous  Air  Pollutants  (NESHAP)  and  Industrial 

Source  Categories  Affected  by  Today’s  Proposal 


Title  of  NESHAP 

Source  categories  affected  by 
this  proposal 

Promulgated  rule  reference 

Compliance 

date 

NESHAP  as  referred  to  in  this 
preamble 

NESHAP;  Group  1  Polymers 
and  Resins  L 

Epichlorohydrin  Elastomers 
Production  Hypalon^w  pro¬ 
duction. 

Nitrile  Butadiene  Rubber  Pro¬ 
duction. 

Polybutadiene  Rubber  Produc¬ 
tion. 

Styrene-Butadiene  Rubber 
and  Latex  Production. 

61  FR  46905  (09/05/96)  . 

07/31/97 

Polymers  and  Resins  1. 

National  Emission  Standards 
for  Marine  Vessel  Loading 
Operations. 

Marine  Vessel  Loading  Oper¬ 
ations. 

60  FR  48388  (09/19/95)  . 

09/19/99 

Marine  Vessels. 

NESHAP  for  Mineral  Wool 
Production. 

Mineral  Wool  Production  . 

64  FR  29489  (06/01/99)  . 

06/01/02 

Mineral  Wool. 

National  Emission  Standards 
for  Pharmaceuticals  Produc¬ 
tion. 

Pharmaceuticals  Production  ... 

63  FR  50280  (09/21/98)  . 

09/21/01 

Pharmaceuticals. 

National  Emission  Standards 
for  the  Printing  and  Pub¬ 
lishing  Industry. 

Printing/Publishing  (Surface 
Coating). 

61  FR  27131  (05/30/96)  . 

05/30/99 

Printing  and  Publishing. 

1  The  Polymers  and  Resins  I  NESHAP  regulates  nine  source  categories.  We  are  performing  the  RTR  for  five  of  these  in  this  proposal.  The  four 
other  Polymers  and  Resins  I  source  categories  are  being  addressed  in  a  separate  RTR  rulemaking.  (See  National  Emission  Standards  for  Haz- 
ardous  Air  Pollutant  Emissions:  Group  I  Polymers  and  Resins  (Polysulfide  Rubber  Production,  Ethylene  Propylene  Rubber  Production,  Butyl  Rub¬ 
ber  Production,  Neoprene  Production);  National  Emission  Standards  for  Hazardous  Air  Pollutants  for  Epoxy  Resins  Production  and  Non-Nylon 
Polyamides  Production;  National  Emission  Standards  for  Hazardous  Air  Pollutants  for  Source  Categories:  Generic  Maximum  Achievable  Control 
Technology  Standards  (Acetal  Resins  Production  and  Hydrogen  Fluoride  Production),  proposed  on  December  12,  2007,  at  72  FR  70543.) 


1.  Polymers  and  Resins  1 

The  National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  I  Polymers  and  Resins  were 
promulgated  on  September  5,  1996  (62 
FR  46925).  The  Polymers  and  Resins  1 
NESHAP  applies  to  major  sources  and 
regulates  HAP  emissions  from  nine 
source  categories.  In  this  proposal,  we 
address  five  of  the  Polymer  and  Resins 
I  sources  categories — Epichlorohydrin 
Elastomers  Production,  Hypalon^M 
Production,  Nitrile  Butadiene  Rubber 
Production,  Polybutadiene  Rubber 
Production,  and  Styrene  Butadiene 
Rubber  and  Latex  Production. 

The  Polymers  and  Resins  I  NESHAP 
regulate  HAP  emissions  resulting  from 
the  production  of  elastomers  (i.e., 
synthetic  rubber).  An  elastomer  is  a 
synthetic  polymeric  material  that  can 


2  RTR  Group  2B:  Oil  and  Natural  Gas  Production; 
Natural  Gas  Transmission;  and  Aerospace 


stretch  at  least  twice  its  original  length 
and  then  return  rapidly  to 
approximately  its  original  length  when 
released.  Elastomers  are  produced  via  a 
polymerization/copolymerization 
process,  in  which  monomers  undergo 
intermolecular  chemical  bond  formation 
to  form  a  very  large  polymer  molecule. 
Generally,  the  production  of  elastomers 
entails  four  processes:  (1)  Raw  material 
(i.e.,  solvent)  storage  and  refining:  (2) 
polymer  formation  in  a  reactor  (either 
via  the  solution  process,  where 
monomers  are  dissolved  in  an  organic 
solvent,  or  the  emulsion  process,  where 
monomers  are  dispersed  in  water  using 
a  soap  solution);  (3)  stripping  and 
material  recovery;  and  (4)  finishing  (i.e., 
blending,  aging,  coagulation,  washing, 
and  drying). 

Sources  of  HAP  emissions  from 
elastomers  production  include  raw 


Operations.  RTR  Group  2C:  Primary  Aluminum; 


material  storage  vessels,  front-end 
process  vents,  back-end  process 
operations,  wastewater  operations,  and 
equipment  leaks.  The  “front-end” 
processes  include  pre-polymerization, 
reaction,  stripping,  and  material 
recovery  operations;  and  the  process 
“back-end”  includes  all  operations  after 
stripping  (predominately  drying  and 
finishing).  Typical  control  devices  used 
to  reduce  organic  HAP  emissions  from 
front-end  process  vents  include  flares, 
incinerators,  absorbers,  carbon 
adsorbers,  and  condensers.  In  addition, 
hydrochloric  acid  formed  when 
chlorinated  organic  compounds  are 
combusted  are  controlled  using 
scrubbers.  Emissions  from  storage 
vessels  are  controlled  by  floating  roofs 
or  by  routing  them  to  a  control  device. 
While  emissitfns  from  back-end  process 
operations  can  be  controlled  with 


Polymers  and  Resins  IV  (seven  source  categories); 
and  Ship  Building. 
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control  devices  such  as  incinerators,  the 
most  common  method  of  reducing  these 
emissions  is  the  pollution  prevention 
method  of  reducing  the  amount  of 
residual  HAP  that  is  contained  in  the 
raw  product  going  to  the  back-end 
operations.  Emissions  from  wastewater 
are  controlled  by  a  variety  of  methods, 
including  equipment  modifications 
(e.g.,  fixed  roofs  on  storage  vessels  and 
oil  water  separators;  covers  on  surface 
impoundments,  containers,  and  drain 
systems),  treatment  to  remove  the  HAP 
(steam  stripping,  biological  treatment), 
control  devices,  and  work  practices. 
Emissions  from  equipment  leaks  are 
typically  reduced  by  leak  detection  and 
repair  work  practice  programs,  and  in 
some  cases,  by  equipment 
modifications. 

Each  of  the  five  Polymers  and  Resins 
I  source  categories  addressed  in  this 
proposal  are  discussed  further  below. 

a.  Epichlorohydrin  Elastomers 
Production 

Epichlorohydrin  elastomers  are 
prepared  from  the  polymerization  or 
copolymerization  of  epichlorohydrin  or 
other  monomers.  Epichlorohydrin 
elastomers  are  produced  by  a  solution 
polymerization  process,  typically  using 
toluene  as  the  solvent  in  the  reaction. 
The  main  epichlorohydrin  elastomers 
are  polyepichlorohydrin,  epi-ethylene 
oxide  (EO)  copolymer,  epi-allyl  glycidyl 
ether  (AGE)  copolymer,  and  epi-EO- 
AGE  terpolymer.  Epichlorohydrin 
elastomers  are  widely  used  in  the 
automotive  industry. 

We  identified  one  epichlorohydrin 
elastomers  production  facility  currently 
subject  to  the  Polymers  and  Resins  1 
NESHAP.  This  facility  produces 
epichlorohydrin  elastomers  primarily, 
but  the  plant  site  also  has  equipment 
regulated  by  other  NESHAP,  which  have 
been  or  will  be  addressed  in  separate 
RTR  rulemaking  actions. 

Toluene  accounts  for  the  majority  of 
the  HAP  emissions  from  the 
epichlorohydrin  production  processes  at 
this  facility  (approximately  105  tons  per 
year  (TPY)  and  99  percent  of  the  total 
HAP  emissions  by  mass).  This  facility 
also  reported  relatively  small  emissions 
of  epichlorohydrin  and  ethylene  oxide. 
The  majority  of  HAP  emissions  are  from 
back-end  process  vents  (approximately 
75  percent  of  the  total  HAP  by  mass). 

We  estimate  that  the  MAGT  allowable 
emissions  (i.e.,  the  maximum  emission 
levels  allowed  if  in  compliance  with  the 
NESHAP)  from  this  source  category  are 
approximately  equal  to  the  reported, 
actual  emissions.'* 


^  Our  analysis  of  the  impacts  of  the  worst  case 
MACT  allowable  emissions  as  compared  to  reported 


b.  Hypalon  Production 

Hypalon,'*''^''  or  chlorosulfonated 
polyethylene,  is  a  synthetic  rubber 
produced  by  reacting  polyethylene  with 
chlorine  and  sulfur  dioxide, 
transforming  the  thermoplastic 
polyethylene  into  a  vulcanized 
elastomer.  The  reaction  is  conducted  in 
a  solvent  reaction  medium  containing 
carbon  tetrachloride.  These  elastomers 
are  commonly  used  in  wire  insulation 
and  jacketing,  automotive  components, 
adhesives,  and  protective  coatings. 

We  identified  one  Hypalon 
production  facility  currently  subject  to 
the  Polymers  and  Resins  I  NESHAP.  The 
plant  site  for  this  facility  also  has  other 
HAP-emitting  sources  which  are 
regulated  under  separate  NESHAP, 
including  Marine  Vessel  Loading 
Operations,  40  GFR  part  63,  subpart  Y. 
Marine  Vessel  Loading  Operations  are 
addressed  separately  in  this  proposed 
rule,  but  RTR  for  the  other  NESHAP 
have  been  or  will  be  addressed  in 
separate  rulemaking  actions. 

Garbon  tetrachloride  accounts  for  the 
majority  of  the  HAP  emissions  from  the 
Hypalon  production  processes  at  this 
facility  (approximately  22  TPY  and  71 
percent  of  the  total  HAP  emissions  by 
mass).  This  facility  also  reported 
relatively  small  emissions  of  chlorine, 
chloroform,  and  hydrochloric  acid.  The 
majority  of  HAP  emissions  are  from 
front-end  process  vents  (approximately 
63  percent  of  the  total  HAP  by  mass) 
and  back-end  process  operations 
(approximately  33  percent  of  the  total 
HAP  by  mass).  We  estimate  that  MAGT 
allowable  emissions  from  this  source 
category  ^re  approximately  equal  to 
reported,  actual  emissions. 

c.  Nitrile  Butadiene  Rubber  Production 

Nitrile  butadiene  rubber  (NBR)  is  a 
copolymer  of  1,3-butadiene  and 
acrylonitrile,  and  the  NBR  production 
source  category  includes  any  facility 
that  polymerizes  1,3-butadiene  and 
acrylonitrile.  While  NBR  is  the  primary 
product  at  these  facilities,  styrene- 
butadiene  rubber  can  also  be  produced 
as  a  minor  product  by  substituting 
styrene  for  acrylonitrile  as  a  monomer. 
Depending  on  its  specific  composition, 
NBR  can  be  resistant  to  oil  and 
chemicals,  a  property  that  facilitates  its 
use  in  disposable  gloves,  hoses,  seals, 
and  a  variety  of  automotive 
applications. 

We  identified  four  NBR  production 
facilities  currently  subject  to  the 


actual  emissions  for  each  of  the  nine  source 
categories  is  discussed  in  more  detail  in 
“Estimation  of  MACT  Allowable  Emission  Levels 
and  Associated  Risks  and  Impacts  for  the  RTR 
GroCip  2A  Source  Categories.”. 


Polymers  and  Resins  I  NESHAP.  Two  of 
these  facilities  are  at  plant  sites  that  also 
have  operations  which  produce  styrene- 
butadiene  rubber  and  latex,  another 
Polymers  and  Resins  I  source  category. 
The  styrene-butadiene  rubber  and  latex 
processes  and  emissions  are  addressed 
separately  in  today’s  proposed  action 
under  the  Styrene  Butadiene  Rubber 
and  Latex  source  category.  Some  of 
these  facilities  also  have  other  HAP- 
emitting  sources  that  are  regulated 
'  under  separate  NESHAP,  which  have 
been  or  will  be  addressed  in  separate 
RTR  rulemaking  actions. 

Styrene,  1,3-butadiene,  and 
acrylonitrile  account  for  the  majority  of 
the  HAP  emissions  from  this  source 
category  (approximately  46  TPY  and 
over  99  percent  of  the  total  HAP 
emissions  by  mass).  The  facilities  in  this 
source  category  also  reported  relatively 
small  emissions  of  carbon  disulfide.  The 
majority  of  HAP  emissions  are  firom 
back-end  process  operations 
(approximately  43  percent  of  the  total 
HAP  by  mass)  and  front-end  process 
vents  (approximately  34  percent  of  the 
total  HAP  by  mass)  for  this  source 
category.  However,  the  emissions  from 
one  facility  were  not  included  in  this 
estimation  of  emissions  by  source  type, 
as  it  was  not  possible  to  positively 
discern  which  types  of  emission  sources 
were  responsible  for  emissions  from  this 
facility  in  all  instances.  Based  on  the 
emissions  release  characteristics  for  this 
facility,  we  estimate  that  of  the  facility’s 
48  TPY  of  HAP  emissions,  the  majority 
are  from  back-end  process  operations 
and  equipment  leaks  (approximately  58 
and  23  percent  by  mass,  respectively). 
We  estimate  that  MAGT  allowable 
emissions  from  this  source  category  are 
approximately  equal  to  reported,  actual 
emissions. 

d.  Polybutadiene  Rubber  Production 

Polybutadiene  rubber  (PBR)  is  a 
homopolymer  of  1,3-butadiene  (i.e.,  1,3- 
butadiene  is  the  only  monomer  used  in 
the  production  of  this  polymer).  While 
both  the  solution  and  emulsion 
polymerization  processes  can  be  used  to 
produce  PBR,  all  currently  operating 
facilities  in  the  United  States  use  a 
solution  process.  In  the  solution 
process,  the  reaction  is  conducted  in  an 
organic  solvent  (hexane,  toluene,  or  a 
non-HAP  organic  solvent),  which  helps 
to  dissipate  heat  generated  by  the 
reaction  and  control  the  reaction  rate. 
While  PBR  is  the  primary  product  at 
these  facilities,  styrene-butadiene  rubber 
can  also  be  produced  as  a  minor  product 
by  adding  styrene  as  a  monomer.  Most 
of  the  PBR  manufactured  in  the  United 
States  is  used  in  the  production  of  tires 
in  the  construction  of  the  tread  and 
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sidewalls.  PER  is  also  used  as  a  modifier 
in  the  production  of  other  polymers  and 
resins  (e.g.,  polystyrene). 

We  identified  five  PER  production 
facilities  currently  subject  to  the 
Polymers  and  Resins  1  NESHAP.  Some 
of  these  facilities  are  located  at  plant 
sites  that  also  have  other  HAP-emitting 
sources  regulated  under  separate 
NESHAP,  which  have  been  or  will  be 
addressed  in  separate  RTR  actions. 

Three  of  the  PER  production  facilities 
use  hexane  as  the  solvent  in  their 
solution  process,  one  facility  uses 
toluene  as  its  solvent,  and  the  fifth  uses 
a  non-HAP  organic  solvent.  Overall, 
hexane  accounts  for  the  majority  of  the 
HAP  emissions  from  this  source 
category  (approximately  1,455  TPY  and 
72  percent  of  the  total  HAP  emissions 
by  mass).  The  facilities  in  this  source 
category  also  reported  substantive 
emissions  of  styrene  and  1,3-butadiene 
and  relatively  minor  quantities  of  three 
other  HAP.  The  majority  of  HAP 
emissions  are  from  back-end  process 
operations  (approximately  73  percent  of 
the  total  HAP  by  mass).  We  estimate 
that  MACT  allowable  emissions  from 
this  source  category  could  be  as  high  as 
five  times  the  actual  emissions. 

e.  Styrene  Eutadiene  Rubber  and  Latex 
Production 

Styrene  butadiene  rubber  and  latex 
are  elastomers  prepared  from  styrene 
and  butadiene  monomer  units.  The 
source  category  is  divided  into  three 
subcategories  due  to  technical  process 
and  HAP  emission  differences:  (1)  The 
production  of  styrene  butadiene  rubber 
by  emulsion,  (2)  the  production  of 
styrene  butadiene  rubber  by  solution, 
and  (3)  the  production  of  styrene 
butadiene  latex.  Styrene  butadiene 
rubber  is  coagulated  and  dried  to 
produce  a  solid  product,  while  latex  is 
a  liquid  product.  For  both  styrene 
butadiene  rubber  processes,  the 
monomers  used  are  styrene  and 
butadiene;  either  process  can  be 
conducted  as  a  batch  or  a  continuous 
process.  These  elastomers  are 
commonly  used  in  tires  and  tire-related 
products. 

We  identified  two  styrene  butadiene 
rubber  production  facilities  using  the 
emulsion  process  and  12  styrene 
butadiene  rubber  latex  production 
facilities  currently  subject  to  the 
Polymers  and  Resins  I  NESHAP.  Other 
than  the  polybutadiene  plants  that 
produce  styrene  butadiene  rubber  as  a 
minor  product,  we  did  not  identify  any 
styrene  butadiene  rubber  produced  in  a 
solution  process.  Two  of  these  facilities 
are  located  at  plant  sites  that  also  have 
operations  which  produce  NER,  another 
Polymers  and  Resins  I  source  category. 


The  NER  processes  and  emissions  are 
addressed  separately  in  this  proposed 
action  under  the  Nitrile  Eutadiene 
Rubber  source  category.  Some  of  these 
facilities  are  located  at  plant  sites  that 
also  have  other  HAP-emitting  sources 
regulated  under  separate  NESHAP, 
which  have  been  or  will  be  addressed  in 
separate  RTR  actions. 

Overall,  styrene  accounts  for  the 
majority  of  the  HAP  emissions  from 
these  facilities  (approximately  276  TPY 
and  90  percent  of  the  total  HAP 
emissions  by  mass).  These  facilities  also 
reported  relatively  small  emissions  of  13 
other  HAP.  The  majority  of  HAP 
emissions  are  from  back-end  process 
operations  (approximately  80  percent  of 
the  total  HAP  by  mass).  We  estimate 
that  MACT  allowable  emissions  from 
this  source  category  could  be  as  high  as 
four  times  the  actual  emissions. 

2.  Marine  Vessels 

The  National  Emission  Standards  for 
Marine  Vessel  Loading  Operations  were 
promulgated  on  September  19,  1995  (60 
FR  48388).  The  Marine  Vessel  Loading 
Operations  NESHAP  applies  to  major 
sources  and  regulates  HAP  emissions 
from:  Land-based  terminals,  off-shore 
terminals,  and  the  Alyeska  Pipeline 
Service  Company’s  Valdez  Marine 
Terminal. 

Marine  vessel  loading  operations  are 
facilities  that  load  and  unload  liquid 
commodities  in  bulk,  such  as  crude  oil, 
gasoline,  and  other  fuels,  and  some 
chemicals  and  solvent  mixtures.  The 
cargo  is  pumped  from  the  terminal’s 
large,  above-ground  storage  tanks 
through  a  network  of  pipes  and  into  a 
storage  compartment  (tank)  on  the 
vessel.  Emissions  occur  as  vapors  are 
displaced  from  the  tank  as  it  is  being 
filled.  Most  marine  tank  vessel  loading 
operations  are  associated  with 
petroleum  refineries,  synthetic  organic 
chemical  manufacturers,  or  are 
independent  terminals. 

The  primary  emission  sources  of 
displaced  vapors  at  marine  vessel 
loading  operations  include  open  tank 
hatches  and  overhead  vent  systems. 
Other  possible  emission  points  are 
hatch  covers  or  domes,  pressure- 
vacuum  relief  valves,  seals,  and  vents. 
Emissions  may  also  occur  during 
ballasting  (i.e.,  the  process  of  drawing 
ballast  as  water  into  a  cargo  hold).  The 
NESHAP  requires  control  of  all 
displaced  vapors  that  occur  during 
product  loading.  Typical  control  devices 
used  to  reduce  HAP  emissions  include 
vapor  collection  systems  routed  to 
combustion  or  recovery  devices,  such  as 
flares,  incinerators,  absorbers,  carbon 
adsorbers,  and  condensers. 


Additional  data  indicate  that 
approximately  800  terminals  load  HAP- 
containing  organic  liquids.  An  unknown 
fraction  of  these  are  containerized 
liquids  that  are  not  subject  to  the  Marine 
Vessel  Loading  Operations  NESHAP. 
Therefore,  we  estimate  up  to  800 
facilities  may  be  subject  to  the  Marine 
Vessel  Loading  Operations  NESHAP. 
However,  data  in  the  2002  NEI  were 
available  for  only  135  facilities  and  our 
analyses  are  based  on  these  135 
modeled  facilities.  We  believe  the  135 
modeled  facilities  are  representative  of 
the  source  category  because  we  expect 
that  generally  the  same  HAP,  in  the 
same  range  of  quantities,  are  emitted 
from  the  135  modeled  facilities  as  are 
emitted  from  rest  of  the  facilities  in  the 
source  category.  We  extrapolated  the 
risk  results  for  the  135  modeled 
facilities  up  to  the  approximately  800 
facilities  in  the  source  category  and 
believe  the  resulting  cancer  and 
noncancer  risks  either  represent  or 
overstate  risk  from  the  800  facilities  in 
source  category.  However,  we  request 
comment  on  this  approach,  additional 
data  on  pollutant-specific  emissions 
from  facilities  in  the  NEI,  and 
identification  of  emissions  from  marine 
vessel  loading  facilities  not  included  in 
the  NEI. 

Marine  terminals  that  are  part  of  the 
petroleum  refineries  source  category  are 
not  regulated  by  the  Marine  Vessel 
Loading  Operations  NESHAP. 

Therefore,  marine  terminals  that  are  part 
of  the  petroleum  refineries  source 
category  were  not  included  in  this  risk 
assessment.  The  petroleum  refineries 
marine  terminals  ar  e  being  addressed  in 
a  separate  RTR  rulemaking  action.  (See 
the  proposed  RTR  for  Petroleum 
Refineries,  72  FR  50716,  09/04/2007.) 

Hexane,  methanol,  toluene,  and 
mixed  xylenes  account  for  the  majority 
of  the  HAP  emissions  from  the  135  NEI 
facilities  (approximately  184  TPY  and 
73  percent  of  the  total  HAP  emissions 
by  mass).  These  facilities  also  reported 
relatively  small  emissions  of  42  other 
HAP.  These  emissions  are  from  the 
loading  operations  at  the  terminals. 
MACT  allowable  emission  levels  from 
this  source  category  could  be  higher 
than  actual  emission  levels  due 
primarily  to  states  requiring  controls 
(typically  90  percent  reduction)  for 
some  marine  terminals  that  are  not 
controlled  by  the  Marine  Vessel  Loading 
Operations  NESHAP.  Eased  on  typical 
state  rule  emission  reduction 
requirements  we  estimate  that  the 
MACT  allowable  emissions  from  this 
source  category  would  be  10  times  the 
actual  emissions  for  terminals  not 
controlled  by  the  Marine  Vessel  Loading 
Operations  NESHAP  and  approximately 
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two  times  the  actual  emissions  for 
marine  terminals  that  are  controlled  hy 
the  Marine  Vessel  Loading  Operations 
NESHAP. 

3.  Mineral  Wool  Production 

The  National  Emission  Standards  for 
Mineral  Wool  Production  were 
promulgated  on  June  1,  1999  (64  FR 
29489).  The  Mineral  Wool  Production 
NESHAP  applies  to  major  sources  of 
HAP. 

Mineral  wool  is  a  fibrous,  glassy 
substance  made  from  natural  rock  (such 
as  basalt),  blast  furnace  slag,  or  other 
similar  materials.  In  the  mineral  wool 
manufacturing  process,  rock  and/or 
blast  furnace  slag  and  other  raw 
materials  (e.g.,  gravel)  are  melted  in  a 
furnace  (cupola)  using  coke  as  a  fuel. 

The  molten  material  is  then  formed  into 
fiber.  Mineral  wool  is  manufactured  as 
either  a  “bonded”  product  that 
incorporates  a  binder  to  increase 
structural  rigidity  or  a  less  rigid 
“nonbonded”  product.  Products  made 
from  mineral  wool  are  used  for 
insulation,  sound  control  and 
attenuation,  and  fire  protection.  The 
industry  is  declining  significantly  due 
to  economic  and  competitive  reasons 
(e.g.,  availability  of  alternative  products 
such  as  cellulose  insulation). 

Emission  sources  at  mineral  wool 
production  facilities  include  the  cupola 
furnace  where  the  mineral  charge  is 
melted;  a  blow  chamber,  in  which  air  or 
a  binder  is  drawn  over  the  fibers, 
forming  them  into  a  screen:  a  curing 
oven  that  bonds  the  fibers  (for  bonded 
products):  and  a  cooling  chamber.  The 
majority  of  the  emissions  originate  from 
the  cupolas  and  curing  ovens.  The 
NESHAP  requires  control  of  particulate 
matter  emissions  from  the  cupolas  and 
formaldehyde  emissions  from  the  curing 
ovens.  Typical  control  devices  used  to 
reduce  HAP  emissions  from  the  cupola 
include  baghouses/fabric  filters,  and 
emissions  from  the  curing  ovens  are 
generally  controlled  with  thermal 
incinerators. 

We  identified  eight  facilities  currently 
subject  to  the  Mineral  Wool  Production 
NESHAP.  Some  of  these  facilities  also 
have  other  HAP-emitting  sources  that 
are  regulated  under  separate  NESHAP, 
which  have  been  or  will  be  addressed  in 
separate  RTR  rulemaking  actions. 

Carbonyl  sulfide  accounts  for  the 
majority  of  the  HAP  emissions  from 
these  facilities  (approximately  416  TPY 
and  87  percent  of  the  total  HAP 
emissions  by  mass).  These  facilities  also 
reported  relatively  small  emissions  of  16 
other  HAP.  The  majority  of  HAP 
emissions  are  from  the  cupolas 
(approximately  80  percent  of  the  total 
HAP  by  mass).  The  majority  of  HAP 


emissions  (primarily  formaldehyde)  that 
were  significant  in  evaluating  risk  are 
from  the  cooling  chambers.  We  estimate 
that  MACT  allowable  emissions  from 
this  source  category  could  be  as  high  as 
two  times  the  actual  emissions. 

4.  Pharmaceuticals  Production 

The  National  Emission  Standards  for 
Pharmaceuticals  Production  were 
promulgated  on  September  21,  1998  (63 
FR  50280).  The  Pharmaceuticals 
Production  NESHAP  applies  to  major 
sources  of  HAP. 

The  pharmaceutical  manufacturing 
process  consists  of  chemical  production 
operations  that  produce  drugs  and 
medication.  These  operations  include 
chemical  synthesis  (deriving  a  drug’s 
active  ingredient)  and  chemical 
formulation  (producing  a  drug  in  its 
final  form). 

Emission  sources  at  pharmaceutical 
production  facilities  include  breathing 
and  withdrawal  losses  from  chemical 
storage  tanks,  venting  of  process  vessels, 
leaks  from  piping  and  equipment  used 
to  transfer  HAP  compounds  (equipment 
leaks),  and  volatilization  of  HAP  from 
wastewater  streams. 

Typical  control  devices  used  to 
reduce  HAP  emissions  from  process 
vents  include  flares,  incinerators, 
scrubbers,  carbon  adsorbers,  and 
condensers.  Emissions  from  storage 
vessels  are  controlled  by  floating  roofs 
or  by  routing  them  to  a  control  device. 
Emissions  from  wastewater  are 
controlled  by  a  variety  of  methods, 
including  equipment  modifications 
(e.g.,  fixed  roofs  on  storage  vessels  and 
oil  water  separators;  covers  on  surface 
impoundments  containers,  and  drain 
systems),  treatment  to  remove  the  HAP 
(steam  stripping,  biological  treatment), 
control  devices,  and  work  practices. 
Emissions  from  equipment  leaks  are 
typically  reduced  by  leak  detection  and 
repair  work  practice  programs,  and  in 
some  cases,  by  equipment 
modifications. 

We  identified  27  facilities  currently 
subject  to  the  Pharmaceuticals 
Production  NESHAP.  Some  of  these 
facilities  are  located  at  plant  sites  that 
also  have  other  HAP-emitting  sources 
regulated  under  separate  NESHAP, 
which  have  been  or  will  be  addressed  in 
separate  rulemaking  actions. 

Methylene  chloride,  methanol, 
acetonitrile,  and  toluene  account  for  the 
majority  of  the  HAP  emissions  from 
these  facilities  (approximately  891  TPY 
and  90  percent  of  the  total  HAP 
emissions  by  mass).  These  facilities  also 
reported  relatively  small  emissions  of  65 
other  HAP.  The  majority  of  HAP 
emissions  are  from  the  process  vents 
(approximately  70  percent  of  the  total 


HAP  by  mass  emitted  from  process 
vents,  with  20  percent  and  10  percent  of 
the  total  HAP  by  mass  emitted  from 
equipment  leaks  and  wastewater 
operations,  respectively).  We  estimate 
that  MACT  allowable  emissions  from 
this  source  category  could  be  up  to  25 
percent  greater  than  the  actual 
emissions,  primarily  from  process  vents, 
as  it  is  possible  that  the  control  devices 
used  at  some  facilitie.s  achieve  greater 
emission  reductions  from  these 
emission  sources  than  what  is  required 
by  the  NESHAP. 

5.  Printing  and  Publishing  Industry 

The  National  Emission  Standards  for 
the  Printing  and  Publishing  Industry 
were  promulgated  on  May  30,  1996  (61 
FR  27132).  The  Printing  and  Publishing 
NESHAP  applies  to  major  sources  of 
HAP. 

Printing  and  publishing  facilities  are 
those  facilities  that  use  rotogravure, 
flexography,  and  other  methods,  such  as 
lithography,  letterpress,  and  screen 
printing,  to  print  on  a  variety  of 
substrates,  including  paper,  plastic  film, 
metal  foil,  and  vinyl.  The  Printing  and 
Publishing  NESHAP  focuses  on  two 
subcategories;  (1)  Publication 
rotogravure  printing  and  (2)  product  and 
packaging  rotogravure  and  wide-web 
flexographic  printing.  Emissions  at 
printing  and  publishing  facilities  result 
from  the  evaporation  of  solvents  in  the 
inks  and  from  cleaning  solvents.  The 
emission  points  include  printing  presses 
and  associated  dryers  and  ink  and 
solvent  storage.  Control  techniques 
include  recovery  devices,  combustion 
devices,  and  the  use  of  non-HAP/low- 
HAP  inks  and  cleaning  solvents. 

We  estimate  that  approximately  200 
facilities  are  subject  to  the  Printing  and 
Publishing  NESHAP  based  on  the 
information  we  gathered  in  support  of 
the  rule  development  in  1996.  As  data 
were  available  for  179  major  source 
facilities  in  the  2002  NEI,  our  analyses 
are  based  on  these  179  facilities.  We 
believe  the  179  facilities  represent  the 
source  category  because:  (1)  We  have  no 
reason  to  believe  that  emissions  from 
the  other  facilities  are  different  from  the 
facilities  we  modeled;  (2)  the  difference 
between  the  number  of  facilities 
counted  in  1996  and  2002  might  be 
accounted  for  by  facility  closures  and  by 
some  facilities  achieving  area  source 
status  for  HAP  before  the  first 
compliance  date  of  the  Printing  and 
Publishing  NESHAP;  and,  (3)  we  believe 
in  most  cases  data  on  90  percent  of  the 
facilities  in  a  source  category  will  be 
representative  of  the  source  category  as 
a  whole.  Some  of  these  facilities  are 
located  at  plant  sites  that  also  have 
other  HAP-emitting  sources  regulated 
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under  separate  NESHAP,  which  have 
been  or  will  be  addressed  in  separate 
RTR  rulemaking  actions. 

Toluene  accounts  for  the  majority  of 
the  HAP  emissions  from  these  facilities 
(approximately  6,606  TPY  or  88  percent 
of  the  total  HAP  emissions  by  mass). 
These  facilities  also  reported  relatively 
small  emissions  of  56  other  HAP.  These 
emissions  are  primarily  from  the 
evaporation  of  HAP  present  in  the  inks 
and  other  materials  applied  with 
rotogravure  and  flexographic  processes. 
We  estimate  that  MACT  allowable 
emissions  from  this  source  category 
could  be  up  to  5  times  greater  than  the 
actual  emissions,  as  it  is  possible  that 
the  capture  systems  and  control  devices 
used  at  some  facilities  achieve  greater 
emission  reductions  than  what  is 
required  by  the  NESHAP. 

D.  How  did  we  estimate  risk  posed  by 
the  nine  source  categories? 

To  support  the  proposed  decisions 
presented  in  today’s  notice,  EPA 
conducted  a  risk  assessment  that 
provided  estimates  of  MIR,  maximum 
individual  cancer  risk  distribution 
within  the  exposed  populations,  cancer 
incidence,  hazard  indices  for  chronic 
exposures  to  HAP  with  non-cancer 
health  effects,  hazard  quotients  (HQ)  for 
acute  exposures  to  HAP  with  non¬ 
cancer  health  effects,  and  estimates  of 
the  potential  for  adverse  environmental 
effects.  The  risk  assessment  consisted  of 
seven  primary  activities:  (1)  Establishing 
the  nature  and  magnitude  of  emissions 
from  the  source  categories,  (2) 
identifying  the  emissions  release 
characteristics  (e.g.,  stack  parameters), 

(3)  conducting  dispersion  modeling  to 
estimate  the  concentrations  of  HAP  in 
ambient  air,  (4)  estimating  long-term 
and  short-term  inhalation  exposures  to 
individuals  residing  within  50  km  of  the 
modeled  sources,  (5)  estimating 
individual  and  population-level 
inhalation  risks  using  the  exposure 
estimates  and  quantitative  dose- 
response  information,  (6)  estimating  the 
potential  for  adverse  human  health 
multipathway  risks  and  for  adverse 
environmental  effects,  and  (7) 
characterizing  risk.  In  general,  the  risk 
assessment  followed  a  tiered,  iterative 
approach,  beginning  with  a  conservative 
(worst  case)  screening-level  analysis 
and,  where  the  screening  analyses 
indicated  the  potential  for  non- 
negligible  risks,  following  that  with 
more  refined  analyses.  The  following 
sections  summarize  these  activities.  For 
more  information  on  the  risk  assessment 
inputs  and  models,  see  “Residual  Risk 
Assessment  for  Nine  Source 
Categories,”  available  in  the  docket. 


We  engaged  in  a  consultation  with  a 
panel  from  the  Science  Advisory  Board 
(SAB)  on  the  “Risk  and  Technology 
Review  (RTR)  Assessment  Plan”  in 
December  of  2006.  The  results  of  this 
consultation  were  transmitted  to  us  in 
June  2007  in  a  letter  from  the  SAB 
which  also  contained  a  summary  listing 
of  the  key  messages  from  the  panel.  The 
letter  is  available  from  the  docket  and 
from  http ://yosemi te. epa.gov/sah/sab 
product.nsf/33152C83D29 
530F08525730D006C3ABF/$FiIe/sab- 
07-009.pdf.  In  developing  the  risk 
assessments  for  the  nine  source 
categories  covered  by  this  proposal,  we 
followed  the  RTR  Assessment  Plan, 
addressing  the  key  messages  from  the 
panel,  where  appropriate  and  relevant 
to  these  assessments. 

1.  Emissions  and  Emissions  Release 
Characteristic  Data 

The  basic  approach  taken  to  obtain 
the  most  accurate  and  reliable  emissions 
and  emissions  release  characteristic  data 
was  to  compile  preliminary  data  sets 
using  readily  available  information  for 
each  source  category  and  to  share  these 
data  with  the  public  via  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM).  The  data  sets  were  then 
updated  based  on  comments  received 
on  the  ANPRM  and,  in  some  cases,  with 
additional  information  gathered  by  EPA. 

For  the  five  Polymers  and  Resins  1 
source  categories  (Epichlorohydrin 
Elastomers  Production,  HypalonTM 
Production,  Nitrile  Butadiene  Rubber 
Production,  Polybutadiene  Rubber 
Production,  and  Styrene  Butadiene 
Rubber  and  Latex  Production),  we 
collected  emissions  data  and  emissions 
release  characteristic  data  directly  from 
industry.  These  data  generally  formed 
the  data  sets  used  in  our  analyses  for 
these  source  categories. 

For  the  remaining  four  source 
categories  (Marine  Vessel  Loading, 
Mineral  Wool,  Pharmaceuticals,  and 
Printing  and  Publishing),  we  created  the 
preliminary  data  sets  using  the  data  in 
the  2002  NEL  Final  Inventory,  Version  1 
(made  publicly  available  on  February 
26,  2006)  supplemented  by  data 
collected  directly  from  industry  when 
available.  The  NEI  is  a  database  that 
contains  information  about  sources  that 
emit  criteria  air  pollutants  and  their 
precursors,  and  HAP.  The  database 
includes  estimates  of  annual  air 
pollutant  emissions  from  point, 
nonpoint,  and  mobile  sources  in  the  50 
States,  the  District  of  Columbia,  Puerto 
Rico,  and  the  Virgin  Islands.  EPA 
collects  this  information  and  releases  an 
updated  version  of  the  NEI  database 
every  3  years. 


On  March  29,  2007,  we  published  an 
ANPRM  (72  FR  29287)  specifically  to 
request  comments  and  updates  to  these 
preliminary  data  sets.  We  received 
comments  on  emissions  data  and 
emissions  release  characteristics  data  for 
facilities  in  these  nine  source  categories. 
These  comments  were  reviewed. 
Considered,  and  the  emissions 
information  was  adjusted  where  we 
concluded  the  comments  supported 
such  adjustment.  After  incorporation  of 
chaiiges  to  the  data  sets  from  this  public 
data  review  process,  the  final  data  sets 
were  created.  These  data  sets  were  used 
to  conduct  the  risk  assessments  and 
other  analyses  that  form  the  bases  for 
these  proposed  actions. 

In  addition  to  gatheringinformation 
regarding  the  actual  emissions  from  the 
sources  in  the  nine  source  categories, 
we  also  examined  the  underlying 
NESHAP  to  determine  whether  the 
emissions  that  a  source  was  allowed  to 
emit  when  in  compliance  with  the 
NESHAP  would  significantly  vary  from 
the  actual  emissions  data  we  had 
gathered.  Where  such  “MACT 
allowable”  emission  levels  could  be 
higher  than  the  actual  emission  levels, 
we  extrapolated  the  risks  associated 
with  the  MACT  allowable  emission 
levels  from  the  risks  associated"  with  the 
actual  emission  levels. 

The  data  sets  for  these  nine  source 
categories  and  documentation  of  the 
emissions  data  sets  used  for  each  source 
category  are  available  in  the  RTR  Group 
2A  docket.  The  documentation  of  the 
emission  data  sets  provides  a 
description  of  the  changes  in  the  dataset 
for  each  source  category  since  the 
ANPRM,  describes  the  data  changes 
requested  in  public  comments,  and 
documents  the  analysis  of  MACT 
allowable  emissions  for  each  source 
category. 

2.  Dispersion  Modeling,  Inhalation 
Exposures,  and  Individual  and 
Population  Inhalation  Risks 

Both  long-term  and  short-term 
inhalation  exposure  concentrations  and 
health  risk  from  each  of  the  nine  source 
categories  addressed  in  this  proposal 
were  estimated  using  the  Human 
Exposure  Model  (Community  and 
Sector  HEM-3  version  1.1.0).  The  HEM- 
3  performs  three  of  the  primary  risk 
assessment  activities  listed  above:  (1) 
Conducting  dispersion  modeling  to 
estimate  the  concentrations  of  HAP  in 
ambient  air,  (2)  estimating  long-term 
and  short-term  inhalation  exposures  to 
individuals  residing  within  50  km  of  the 
modeled  sources,  and  (3)  estimating 
individual  and  population-level 
inhalation  risks  using  the  exposure 
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estimates  and  quantitative  dose- 
response  information. 

The  dispersion  model  used  by  HEM- 
3  is  AERMOD,  which  is  one  of  EPA’s 
preferred  models  for  assessing  pollutant 
concentrations  from  industrial 
facilities.'*  To  perform  the  dispersion 
modeling  and  to  develop  the 
preliminary  risk  estimates,  HEM-3 
draws  on  three  data  libraries.  The  first 
is  a  library  of  meteorological  data, 
which  is  used  for  dispersion 
calculations.  This  library  includes  1 
year  of  hourly  surface  and  upper  air 
observations  for  130  meteorological 
stations,  selected  to  provide  thorough 
coverage  of  the  United  States  and  Puerto 
Rico.  A  second  library  of  United  States 
Census  Bureau  census  block  internal 
point  locations  and  populations 
provides  the  basis  of  human  exposure 
calculations  (Census,  2000).  In  addition, 
the  census  library  includes  the  elevation 
and  controlling  hill  height  for  each 
census  block,  which  are  also  used  in 
dispersion  calculations.  A  third  library 
of  pollutant  unit  risk  factors  and  other 
health  benchmarks  is  used  to  estimate 
health  risks.  These  risk  factors  and 
health  benchmarks  are  the  latest  values 
recommended  by  EPA  for  HAP  and 
other  toxic  air  pollutants.  These  values 
are  available  at  http://www.epa.gov/ttn/ 
atw/toxsomce/ summary.html  and  are 
discussed  in  more  detail  later  in  this 
section. 

In  developing  the  risk  assessment  for 
chronic  exposures,  we  used  the 
estimated  annual  average  ambient  air 
concentration  of  each  HAP  emitted  by 
each  source  for  which  we  have 
emissions  data  in  the  source  category  at 
each  nearby  census  block  ^  centroid  as 
a  surrogate  for  the  chronic  inhalation 
exposure  concentration  for  all  the 
people  who  reside  in  that  census  block. 
We  calculated  the  MIR  for  each  facility 
as  the  risk  associated  with  a  lifetime 
{70-year)  exposure  to  the  maximum 
concentration  at  the  centroid  of  an 
inhabited  census  block.  Individual 
cancer  risks  were  calculated  as  the 
lifetime  exposure  to  the  ambient 
concentration  of  each  HAP  multiplied 
by  its  Unit  Risk  Estimate  (URE),  which 
is  an  upper  bound  estimate  of  an 
individual’s  probability  of  contracting 
cancer  over  a  lifetime  of  exposure  to  a 
concentration  of  one  microgram  of  the 
pollutant  per  cubic  meter  of  air.  For 
residual  risk  assessments,  we  generally 
use  URE  values  from  EPA’s  Integrated 


•*  Environmental  Protection  Agency.  Revision  to 
the  Guideline  on  Air  Quality  Models:  Adoption  o 
fa  Preferred  General  Purpose  (Flat  and  Complex 
Terrain)  Dispersion  Model  and  Other  Revisions  (70 
FR  68218).  November  9,  2005. 

“  A  typical  census  block  is  comprised  of 
approximately  40  people  or  about  10  households. 


Risk  Information  System  (IRIS).  For 
carcinogenic  pollutants  without  EPA 
IRIS  values,  we  look  to  other  reputable 
sources  of  cancer  dose-response  values, 
often  using  California  Environmental 
Protection  Agency  (CalEPA)  URE 
values,  where  available.  In  cases  where 
new,  scientifically  credible  dose- 
response  values  have  been  developed  in 
a  manner  consistent  with  EPA 
guidelines  and  have  undergone  a  peer 
review  process  similar  to  that  used  by 
EPA,  we  may  use  such  dose-response 
values  in  place  of  or  in  addition  to  other 
values.  Total  cancer  risks  were  the  sum 
of  the  risks  of  each  carcinogenic  HAP 
(including  known,  probable,  and 
possible  carcinogens)  emitted  by  the 
modeled  source.  Air  concentrations  of 
HAP  from  sources  other  than  the 
modeled  source  were  not  estimated. 

Total  cancer  incidence  and  the 
distribution  of  individual  cancer  risks 
across  the  population  within  50 
kilometers  of  any  source  were  also 
estimated  as  part  of  these  assessments 
by  summing  individual  risks.  We  are 
using  50  kilometers  to  be  consistent 
with  both  the  analysis  supporting  the 
1989  Benzene  NESHAP  (54  FR  38044) 
and  the  limitations  of  Gaussian 
dispersion  modeling. 

To  assess  risk  of  noncancer  health 
effects  from  chronic  exposures,  we 
summed  the  HQ  for  each  HAP  that 
affects  a  common  target  organ  system  to 
obtain  the  HI  for  that  target  organ 
system  (or  target  organ-specific  HI, 
TOSHI).  The  HQ  is  the  estimated 
exposure  divided  by  the  chronic 
reference  level,  which  is  either  the  U.S. 
EPA  Reference  Concentration  (RfC), 
defined  as  “an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  a  continuous 
inhalation  exposure  to  the  human 
population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious  effects 
during  a  lifetime,”  or  in  cases  where  an 
RfC  is  not  available,  we  use  the  CalEPA 
Chronic  Reference  Exposure  Level 
(REL),  which  is  defined  as  “the 
concentration  level  at  or  below  which 
no  adverse  health  effects  are  anticipated 
for  a  specified  exposure  duration,”  or 
the  ATSDR  Chronic  Minimum  Risk 
Level  (MRL),  which  is  defined  as  “an 
estimate  of  daily  human  exposure  to  a 
substance  that  is  likely  to  be  without  an 
appreciable  risk  of  adverse  effects  (other 
than  cancer)  over  a  specified  duration  of 
exposure.”  In  cases  where  new, 
scientifically  credible  dose-response 
values  have  been  developed  in  a  manner 
consistent  with  EPA  guidelines  and 
have  undergone  a  peer  review  process 
similar  to  that  used  by  EPA,  we  may  use 


such  dose-response  values  in  place  of  or 
in  addition  to  other  values. 

Screening  estimates  of  acute 
exposures  and  risks  were  also  evaluated 
for  each  HAP  at  any  location  off-site  of 
each  facility  (i.e.,  not  just  the  census 
block  centroids)  assuming  the 
combination  of  a  peak  (hourly)  emission 
rate  and  hourly  dispersion  conditions 
for  the  1991  calendar  year  that  would 
tend  to  maximize  exposure.  In  each 
case,  acute  HQ  values  were  calculated 
using  best  available  short-term  health 
threshold  values.  These  acute  threshold 
values  include  REL,  Acute  Exposure 
Guideline  Levels  (AEGL),  and 
Emergency  Response  Planning 
Guidelines  (ERPG)  for  1-hour  exposure 
durations.  Also,  for  those  pollutants 
where  no  other  threshold  values  (REL, 
AGEL,  or  ERPG)  were  available,  we  used 
ATSDR  MRL  values  for  24-hour  and 
greater  exposure  durations. 

As  described  in  the  California 
Environmental  Protection  Agency’s  “Air 
Toxics  Hot  Spots  Program  Risk 
Assessment  Guidelines,  Part  1,  The 
Determination  of  Acute  Reference 
Exposure  Levels  for  Airborne 
Toxicants,”  an  acute  REL  [http:// 
www.oehha.ca.gov/air/pdf/acuterel.pdf] 
is  defined  as  “the  concentration  level  at 
or  below  which  no  adverse  health 
effects  are  anticipated  for  a  specified 
exposure  duration  is  termed  the 
reference  exposure  level  (REL).  RELs  are 
based  on  the  most  sensitive,  relevant, 
adverse  health  effect  reported  in  the 
medical  and  toxicological  literature. 
RELs  are  designed  to  protect  the  most 
sensitive  individuals  in  the  population 
by  the  inclusion  of  margins  of  safety. 
Since  margins  of  safety  are  incorporated 
to  address  data  gaps  and  uncertainties, 
exceeding  the  REL  does  not 
automatically  indicate  an  adverse  health 
impact.” 

Acute  Exposure  Guideline  Levels,  or 
AEGLs,  were  derived  in  response  to 
recommendations  from  the  National 
Research  Council.  As  described  in 
“Standing  Operating  Procedures  (SOP) 
of  the  National  Advisory  Committee  on 
Acute  Exposure  Guideline  Levels  for 
Hazardous  Substances”  [http:// 
www.epa.gov/opptintr/aegl/pubs/ 
sop. pdf),  ^  “the  NRC’s  previous  name  for 
acute  exposure  levels — community 
emergency  exposure  levels  (CEELs) — 
was  replaced  by  the  term  AEGLs  to 
reflect  the  broad  application  of  these 
values  to  planning,  response,  and 
prevention  in  the  community,  the 
workplace,  transportation,  the  military, 
and  the  remediation  of  Superfund 


®  National  Academies  of  Science,  2001.  Standing 
Operating  Procedures  for  Developing  Acute 
Exposure  Levels  for  Hazardous  Chemicals,  page  2. 
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sites.”  This  document  also  states  (page 
2)  that  AEGLs  “represent  threshold 
exposure  limits  for  the  general  public 
and  are  applicable  to  emergency 
exposures  ranging  from  10  min  to  8  h.” 
The  document  lays  out  the'  purpose  and 
objectives  of  AEGLs  by  stating  (page  21) 
that  “the  primary  purpose  of  the  AEGL 
program  and  the  NAG/ AEGL  Committee 
is  to  develop  guideline  levels  for  once- 
in-a-lifetime,  short-term  exposures  to 
airborne  concentrations  of  acutely  toxic, 
high-priority  chemicals.”  In  detailing 
the  intended  application  of  AEGL 
values,  the  document  states  (page  31) 
that  “It  is  anticipated  that  the  AEGL 
values  will  be  used  for  regulatory  and 
nonregulatory  purposes  by  U.S.  Federal 
and  State  agencies,  and  possibly  the 
international  community  in  conjunction 
with  chemical  emergency  response, 
planning,  and  prevention  programs. 

More  specifically,  the  AEGL  values  will 
be  used  for  conducting  various  risk 
assessments  to  aid  in  the  development 
of  emergency  preparedness  and 
prevention  plans,  as  well  as  real-time 
emergency  response  actions,  for 
accidental  chemical  releases  at  fixed 
facilities  and  from  transport  carriers.” 

The  AEGL-1  value  is  then  specifically 
defined  as  “the  airborne  concentration 
of  a  substance  above  which  it  is 
predicted  that  the  general  population, 
including  susceptible  individuals,  could 
experience  notable  discomfort, 
irritation,  or  certain  asymptomatic 
nonsensory  effects.  However,  the  effects 
are  not  disabling  and  are  transient  and 
reversible  upon  cessation  of  exposure.” 
The  document  also  notes  (page  3)  that, 
“Airborne  concentrations  below  AEGL- 
1  represent  exposure  levels  that  can 
produce  mild  ancT  progressively 
incre-asing  but  transient  and 
nondisabling  odor,  taste,  and  sensory 
irritation  or  certain  asymptomatic, 
nonsensory  effects.”  Similarly,  the 
document  defines  AEGL-2  values  as 
“the  airborne  concentration  (expressed 
as  ppm  or  mg/m3)  of  a  substance  above 
which  it  is  predicted  that  the  general 
population,  including  susceptible 
individuals,  could  experience 
irreversible  or  other  serious,  long-lasting 
adverse  health  effects  or  an  impaired 
ability  to  escape.” 

ERPG  are  derived  for  use  in 
emergency  response,  as  described  in  the 
American  Industrial  Hygiene 
Association’s  document  entitled, 
“Emergency  Response  Planning 
Guidelines  (ERPG)  Procedures  and 
Responsibilities”  (http://vvww.ai7ja.org/ 

1  documents/committees/ERP- 
SOPs2006.pdf),  which  states  that, 
“Emergency  Response  Planning 
Guidelines  (ERPGs)  were  developed  for 
emergency  planning  and  are  intended  as 


health  based  guideline  concentrations 
for  single  exposures  to  chemicals.”  ^ 

The  ERPG-1  value  is  defined  as  “the 
maximum  airborne  concentration  below 
which  it  is  believed  that  nearly  all 
individuals  could  be  exposed  for  up  to 

1  hour  without  experiencing  other  than 
mild  transient  adverse  health  effects  or 
without  perceiving  a  clearly  defined, 
objectionable  odor.”  Similarly,  the 
ERPG-2  is  defined  as  “the  meiximum 
airborne  concentration  below  which  it  is 
believed  that  nearly  all  individuals 
could  be  exposed  for  up  to  one  hour 
without  experiencing  or  developing 
irreversible  or  other  serious  health 
effects  or  symptoms  which  could  impair 
an  individual’s  ability  to  take  protective 
action,”. 

As  can  be  seen  from  the  definitions 
above,  the  AEGL  and  ERPG  values 
include  the  similarly  defined  severity 
levels  1  and  2.  For  many  chemicals,  the 
available  information  does  not  allow 
development  of  a  severity  level  1  value 
AEGL  or  ERPG;  in  these  instances, 
higher  severity  level  AEGL-2  or  ERPG- 

2  values  are  compared  to  our  modeled 
exposure  levels  to  screen  for  potential 
acute  concerns. 

Acute  REL  values  for  a  1-hour 
exposure  duration  are  typically  lower 
than  their  corresponding  AEGL-1  and 
ERPG-1  values.  Even  though  their 
definitions  are  slightly  different,  AEGL- 
1  values  are  often  the  same  as  the 
corresponding  ERPG-1  values,  and 
AEGL-2  values  are  often  equal  to 
ERPG-2  values.  Maximum  HQ  values 
from  our  acute  screening  risk 
assessments  typically  result  when 
basing  them  on  the  acute  REL  for  a 
particular  pollutant.  In  cases  where  our 
maximum  acute  HQ  value  exceeds  1 ,  we 
also  report  the  HQ  value  based  on  the 
next  highest  acute  threshold  (usually 
the  AEGL-1  and/or  the  ERPG-1). 

In  cases  where  no  acute  REL,  AEGL  or 
ERPG  value  is  available  for  the  pollutant 
being  assessed,  we  have  calculated  HQ 
values  based  on  the  Agency  for  Toxic 
Substances  and  Disease  Registry’s 
Minimal  Risk  Levels  (MRL)  to 
determine  whether  we  can  clearly  assert 
that  there  is  no  potential  for  acute 
impact  of  concern.  The  MRL  {http:// 
www.atsdr.cdc.gov/mrls/)  is  defined  as 
“an  estimate  of  the  daily  human 
exposure  to  a  hazardous  substance  that 
is  likely  to  be  without  appreciable  risk 
of  adverse  noncancer  health  effects  over 
a  specified  duration  of  exposure.”  Since 
acute  exposure  is  defined  by  ATSDR  in 
the  context  of  MRL  as  “exposure  that 
occurs  for  a  short  time  (1  to  14  days),” 


'  ERP  Committee  Procedures  and 
Responsibilities,  1  November  2006.  American 
bidustrial  Hygiene  Association. 


and  since  we  are  most  interested  in 
trying  to  assess  the  potential  impact  of 
short er-duration  high-emission  events, 
we  only  use  these  HQ  based  on  MRL 
values  in  the  context  of  a  screening 
check,  wherein  we  adjust  our  maximum 
1-hour  exposures  to  estimate  potential 
maximum  24-hour  exposures  using  a 
meteorological  adjustment  factor  of  0.4.” 
Because  these  MRL  values  are  based  on 
longer  exposure  durations  than  our  peak 
1-hour  exposure  estimates,  they  are 
generally  more  stringent  than  1-hour 
thresholds,  and  therefore  provided  a 
very  conservative  screen.  Thus,  HQ 
values  based  on  MRL  which  do  not 
exceed  1  provide  a  strong  indication 
that  acute  impacts  are  not  of  potential 
concern.  HQ  values  based  on  the  MRL 
which  exceed  1 ,  however,  do  not 
automatically  indicate  an  adverse  health 
impact  and  may  require  further  analysis. 

To  develop  screening  estimates  of 
acute  exposures,  we  developed 
estimates  of  maximum  hourly  emission 
rates  by  multiplying  the  average  annual 
hourly  emission  rates  by  a  factor  of  10. 
The  factor  of  10  is  intended  to  cover 
routinely  variable  emissions  and 
startup,  shutdown,  and  malfunction 
emissions.  We  chose  to  use  a  factor  of 
10  based  on;  (1)  Engineering  judgment, 
and  (2)  an  analysis  of  short-term 
emissions  data  that  compared  hourly 
and  annual  emissions  data  for  volatile 
organic  compounds  (VOC)  for  all 
facilities  in  a  heavily-industrialized  4- 
county  area  (Harris,  Galveston, 
Chambers,  and  Brazoria  Counties,  TX) 
over  an  11-month  time  period  in  2001.*’ 
The  analysis  is  provided  in  Appendix  4 
of  the  Draft  Residual  Risk  Assessment 
for  9  Source  Categories  and  is  available 
in  the  docket  for  this  rule.  In  this  study, 
most  peak  emission  events  were  less 
than  twice  the  annual  average  hourly 
emission  rate  and  the  highest  peak 
emission  event  was  8.5  times  the  annual 
average  hourly  emission  rate.  We 
request  comment  on  the  interpretation 
of  these  data  and  the  appropriateness  of 
using  a  factor  of  10  times  the  average 
annual  hourly  emission  rate  in  these 
acute  exposure  screening  assessments. 

In  cases  where  all  acute  HQ  values 
from  the  screening  step  were  less  than 
or  equal  to  1 ,  acute  impacts  were 
deemed  negligible  and  no  further 
analysis  was  performed.  In  the  cases 
where  an  acute  HQ  from  the  screening 
step  was  greater  than  1,  additional  site- 
specific  data  were  considered  to 
develop  a  more  refined  estimate  of  the 


“See  “Screening  Procedures  for  Estimating  the 
Air  Quality  Impact  of  Stationary  Sources” 
(Revised);  EPA— 454/R-92-019;  Chapter  4;  page  15. 

®  See  http://www.tceq.state.tx.us/compliance/ 
fieldjops/eer/index.html  or  docket  to  access  the 
source  of  these  data. 
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potential  for  acute  impacts  of  concern. 

The  data  refinements  considered 
included  using  a  better  representation  of 
the  peak-to-mean  hourly  emissions  ratio 
(instead  of  using  the  default  factor  of  10) 
and  using  the  site-specific  facility  layout 
to  distinguish  facility  property  from  an 
area  where  the  public  could  be  exposed. 
Ideally  we  would  prefer  to  have 
continuous  measurements  over  time  to 
see  how  the  emissions  vary  by  each 
hour  over  an  entire  year.  Having  a 
frequency  distribution  of  hourly 
emission  rates  over  a  year  would  allow 
us  to  perform  a  probabilistic  analysis  to 
estimate  potential  threshold 
exceedances  and  their  frequency  of 
occurrence.  We  recognize  that  having 
this  level  of  data  is  rare,  hence  our  use 
of  the  factor  of  10  multiplier  approach. 
Such  an  evaluation  could  include  a 
more  complete  statistical  treatment  of 
the  key  parameters  and  elements 
adopted  in  this  screening  analysis. 

In  the  final  step  of  the  acute  impacts 
screening,  HQ  values  exceeding  1  based 
on  REL,  AEGL,  ERPG,  or  MRL  values  are 
interpreted  on  a  case-by-case  basis, 
considering  the  implications  of  the 
appropriate  definitions  and  the  related 
supporting  documentation  for  that 
specific  value,  as  well  as  the  context  of 
tbe  HQ  based  on  the  next  highest  acute 
threshold  value,  where  one  is  available. 

3.  Multipathway  Human  Health  Risks 
and  Environmental  Effects  Assessment 

The  potential  for  significant  human 
health  risks  due  to  exposures  via  routes 
other  than  inhalation  (i.e., 
multipathway  exposures)  and  the 
potential  for  adverse  environmental 
impacts  were  evaluated  in  a  two-step 
screening  process.  In  the  first  step,  each 
source  category  was  screened  by 
determining  whether  any  sources 
emitted  any  of  the  14  HAP  known  to  be 
persistent  and  bioaccumulative  in  the 
environment  (also  known  as  PB- 
HAP)’*’,  as  identified  in  EPA’s  Air 
Toxics  Risk  Assessment  Library 
(available  at  http://www.epa.gov/ttu/ 
fera/risk_atra_voll  .html).  As  a  result  of 
this  screening,  we  determined  that  four 
of  the  RTR  Group  2A  source 
categories — Marine  Vessel  Loading 
Operations,  Mineral  Wool  Production, 
Pharmaceuticals  Production,  and  the 
Printing  and  Publishing  Industry — were 
responsible  for  air  emissions  of  four  PB- 
HAP — cadmium  compounds,  mercury 


Persistent  and  bioaccumulative  (PB)  HAP  are  " 
HAP  that  have  the  ability  to  persist  in  the 
environment  for  long  periods  of  time  and  may  also 
have  the  ability  to  build  up  in  the  food  chain  to 
levels  that  are  harmful  to  human  health  and  the 
environment. 


compounds,  lead  compounds,  and 
polycyclic  organic  matter  (POM). 

In  the  second  step  of  the  screening 
process,  we  determined  if  the  facility- 
specific  emission  rates  of  each  of  the 
specific  PB-HAP  were  large  enough  to 
create  the  potential  for  significant  non¬ 
inhalation  risks.  To  facilitate  this  step, 
we  developed  emission  rate  thresholds 
for  each  PB-HAP  using  a  hypothetical 
screening  exposure  scenario  developed 
for  use  in  conjunction  with  the 
TRIM.FaTE  model.  The  hypothetical 
screening  scenario  was  subjected  to  a 
sensitivity  analysis  to  ensure  that  its  key 
design  parameters  were  established 
such  that  environmental  media 
concentrations  were  not  underestimated 
(i.e.,  to  minimize  the  occurrence  of  false 
positives,  or  results  that  suggest  that 
risks  might  be  acceptable  when,  in  fact, 
actual  risks  are  higb),  and  to  also 
minimize  the  occurrence  of  false 
positives  for  human  health  endpoints. 
We  call  this  application  of  the 
TRIM.FaTE  model  TRIM-Screen.  The 
facility-specific  emission  rates  of  each 
PB-HAP  in  each  source  category  were 
compared  to  the  emission  threshold 
values  for  each  of  the  four  PB-HAP 
identified  in  the  source  category 
datasets.  None  of  the  emission  rates  for 
the  facilities  source  categories  addressed 
in  this  action  exceeded  the  emission 
threshold  values;  therefore,  none  of  the 
facilities  show  the  potential  for  causing 
any  significant  multipathway  exposures 
and  risks.  Had  this  not  hgen  the  case, 
the  source  categories  would  have  been 
further  evaluated  for  potential  non¬ 
inhalation  risks  and  adverse 
environmental  impacts  through  site- 
specific  refined  assessments  using 
EPA’s  TRIM.FaTE  model.  For  further 
information  on  the  multipathway 
screening  see  the  “Residual  Risk 
Assessment  for  9  Source  Categories” 
document  (see  Docket  EPA-HQ-OAR- 
2008-0008). 

4.  Risk  Characterization 

The  final  product  of  the  risk 
assessment  is  the  risk  characterization, 
in  which  the  informartion  from  the 
previous  steps  is  integrated  and  an 
overall  conclusion  about  risk  is  derived. 
Estimates  of  health  risk  are  considered 
in  the  context  of  uncertainties  and 
limitations  in  the  data  and 
methodology.  In  general,  we  have 
attempted  to  reduce  both  uncertainty 
and  bias  to  the  greatest  degree  possible 
in  these  assessments.  A  brief  discussion 
of  the  major  uncertainties  associated 
with  the  derivation  of  risk  estimates  is 
provided  below.  The  first  section 
discusses  the  consideration  of  “MACT 
allowable”  emissions  in  risk 
characterization,  followed  by  a 


discussion  of  uncertainties  in  risk 
assessments.  Following  these  sections, 
we  have  provided  summaries  of  risk 
metrics  for  each  source  category 
(including  MIR  and  noncancer  hazards, 
as  well  as  cancer  incidence  estimates). 

We  note  here  that  several  of  the 
carcinogens  emitted  by  these  source 
categories  (i.e.,  benzojajpyrene, 
dibenz[a,h]anthracene,  and  vinyl 
chloride)  have  a  mutagenic  mode  of 
action",  EPA’s  “Supplemental 
Guidance  for  Assessing  Susceptibility 
from  Early-Life  Exposure  to 
Carcinogens”  was  applied  to  the  risk 
estimates  for  these  four  compounds. 

This  guidance  has  the  effect  of  adjusting 
the  URE  by  factors  of  10  (for  children 
aged  0-1),  3  (for  children  aged  2-15),  or 
1.6  (for  70  years  of  exposure  beginning 
at  birth),  as  needed  in  risk  assessments. 
In  this  case,  this  has  the  effect  of 
increasing  the  estimated  lifetime  risks 
for  these  pollutants  by  a  factor  of  1.6.  In 
addition,  although  only  a  small  fraction 
of  the  total  POM  emissions  were 
reported  as  individual  compounds,  EPA 
expresses  carcinogenic  potency  for 
compounds  in  this  group  in  terms  of 
benzo[a]pyrene  equivalence,  based  on 
evidence  that  carcinogenic  POM  have 
the  same  mutagenic  mechanism  of 
action  as  does  benzo[a)pyrene.  For  this 
reason  EPA  implementation  policy 
recommends  applying  the  Supplemental 
Guidance  to  all  carcinogenic  PAHs  for 
which  risk  estirriates  are  based  on 
relative  potency.  Accordingly,  we  have 
applied  the  Supplemental  Guidance  to 
all  unspeciated  POM  mixtures. 

Finally,  we  screened  chronic  ambient 
concentration  levels  of  all  individual 
HAP  against  their  chronic  noncancer 
human  health  thresholds  in  an  effort  to 
gauge  the  potential  for  adverse 
environmental  impacts,  under  the 
assumption  that  chronic  human  toxicity 
values  are  generally  protective  of  direct 
inhalation  impacts  on  animals  and 
direct  contact  impacts  on  plants.  We 
believe  that  this  assumption  is 
reasonable  in  most  cases,  but 
acknowledge  that  it  is  an  uncertainty. 
Although  not  verified  for  many  HAP 


”  U.S.  EPA,  2006.  Performing  risk  assessments 
that  include  carcinogens  described  in  the 
Supplemental  Guidance  as  having  a  mutagenic 
mode  of  action.  Science  Policy  Council  Cancer 
Guidelines  Implementation  Workgroup 
Communication  II;  Memo  from  W.H.  Fariand  dated 
14  June  2006.  http://epa.gov/osa/spc/pdfs/ 
CGIWGCommunication_II.pdf. 

'^U.S.  EPA,  2005.  Supplemental  Guidance  for 
Assessing  Early-Life  Exposure  to  Carcinogens.  EPA/ 
630/R-03/003F.  http://www.epa.gov/ttn/atw/ 
childrens_supplenjent_final.pdf. 

U.S.  EPA,  2005.  Science  Policy  Council  Cancer 
Guidelines  Implementation  Workgroup 
Communication  I:  Memo  from  W.H.  Fariand  dated 
4  October  2005  to  Science  Policy  Council,  http:// 
www.epa.gov/osa/spc/pdfs/canguid  1  .pdf. 
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because  of  lacking  environmental 
testing  data,  this  assumption  has  been 
shown  to  be  valid  for  some  organic 
compounds  where  such  test  data  are 
available. 

a.  Consideration  of  Actual  and  MACT 
Allowable  Emissions 

We  discussed  the  use  of  both  MACT 
allowable  and  actual  emissions  in  the 
final  Coke  Oven  Batteries  residual  risk 
rule  (70  FR  19998-19999,  April  15, 

2005)  and  in  the  proposed  and  final 
Hazardous  Organic  NESHAP  (HON) 
residual  risk  rules  (71  FR  34428,  June 
14,  2006,  and  71  FR  76609,  December 
21,  2006,  respectively).  In  those 
previous  actions,  we  noted  that 
assessing  the  MACT  allowable  levels  of 
emissions  (i.e.,  the  highest  emission 
levels  that  could  be  emitted  while 
maintaining  the  same  activity  level  and 
still  complying  with  the  NESHAP 
requirements)  is  inherently  reasonable 
since  they  reflect  the  maximum  level 
sources  could  emit  and  still  comply 
with  national  emission  standards.  But 
we  also  explained  that  it  is  reasonable 
to  consider  actual  emissions,  where 
such  data  are  available,  in  both  steps  of 
the  risk  analysis,  in  accordance  with  the 
Benzene  NESHAP.  (54  FR  38044, 
September  14, 1989).  It  is  reasonable  to 
consider  actual  emissions  because 
sources  typically  seek  to  perform  better 
then  required  by  emission  standards  to 
provide  an  operational  cushion  to 
accommodate  the  variability  in 
manufacturing  processes  and  control 
device  performance.  Failure  to  consider 
actual  emissions  data  in  developing  risk 
estimates  would  unrealistically  inflate 
estimated  risk  levels. 

We  performed  our  risk  assessments 
based  on  estimates  of  actual  emission 
levels  as  developed  through  the  process 
described  earlier  in  the  preamble.  For 
the  nine  source  categories  addressed  in 
this  action,  we  do  not  have  detailed 
information  regarding  MACT  allowable 
emission  levels.  However,  we  estimated 
the  potential  differences  in  MACT 
allowable  and  actual  emission  levels  for 
each  source  category  and  where  MACT 
allowable  emission  levels  were  greater 
than  actual  emission  levels,  we  scaled 
the  risk  results  by  the  ratio  of  MACT 
allowable  to  actual  emission  levels.  In 
many  cases,  the  requirements  of  the 
regulation  result  in  actual  emission 
levels  being  a  reasonable  approximation 
of  or  the  same  as  MACT  allowable 
emission  levels.  In  section  I.E.  of  this 
preamble,  the  potential  risk  based  on 


“Evaluation  of  Wildlife  Inhalation  Exposure 
Pathway  from  Wood  Efroducts  Plant  Emissions.” 
Memorandum  to  Tim  Hunt/AF&PA  from  David  F. 
Mitchell  and  Julie  A.F.  Kabel.  February  25,  2002. 
This  memorandum  is  in  the  docket. 


consideration  of  MACT  allowable 
emission  levels  is  discussed  for  each 
source. 

b.  Uncertainties  in  Risk  Assessments 

Uncertainty  and  the  potential  for  bias 
are  inherent  in  all  risk  assessments, 
including  those  performed  for  the  nine 
source  categories  affected  by  this 
proposal.  We  reduced  some  of  these 
uncertainties  by  soliciting  input  from 
industry  and  the  public  to  develop  the 
best  emissions  data  sets  possible. 
Although  uncertainty  exists,  we  believe 
the  risk  assessments  performed  for  the 
nine  source  categories  most  likely 
overestimate  the  potential  for  risks  due 
to  the  health-protective  assessment 
approach.  A  brief  discussion  of  the 
uncertainties  in  the  emissions  data  set, 
dispersion  modeling,  inhalation 
exposure  estimates,  and  dose-response 
relationships  is  presented  in  this  section 
of  the  preamble.  A  more  thorough 
discussion  of  these  uncertainties  is 
included  in  both  the  “Residual  Risk 
Assessment  for  9  Source  Categories” 
(April  2008)  and  the  “Risk  and 
Technology  Review  (RTR)  Assessment 
Plan”  (November  2006),  both  of  which 
are  available  in  the  docket. 

Uncertainties  in  the  Emissions  Data 
Sets.  Although  the  development  of  the 
RTR  data  sets  involved  quality 
assurance/quality  control  processes,  the 
accuracy  of  emissions  values  will  vary 
depending  on  the  source  of  the  data 
present,  incomplete  or  missing  data, 
errors  in  estimating  emissions  values, 
and  other  factors.  The  emission  values 
considered  in  this  analysis  are  annual 
totals  that  do  not  reflect  short-term 
fluctuations  during  the  course  of  a  year 
or  variations  from  year  to  year.  These 
annual  emissions  estimates  generally  do 
not  include  operations  such  as  startup/ 
shutdown  and  malfunctions; 
however,  such  emissions  are  not  known 
to  contribute  significantly  to  total 
annual  emissions.  In  contrast,  the 
estimates  of  peak  hourly  emission  rates 
for  the  acute  effects  screening 
assessinent  were  based  on  the  generally 
health-protective  default  assumption  of 
10  times  the  annual  average  hourly  rate 
which  is  intended  to  account  for 
emission  fluctuations  due  to  normal 
facility  operations  as  well  as  emissions 
from  startup,  shutdown  and 
malfunctions  events.  More  refined 
estimates  were  used  for  source 
categories  where  the  screening  estimates 


'®The  mass  balance  used  to  determine  emissions 
from  the  publication  rotogravure  subcategory  of  the 
Printing  and  Publishing  source  category  includes 
emissions  from  startup, -shutdown,  and  malfunction 
events. 


did  not  “screen  out”  all  sources  and 
more  specific  information  was  available. 

Facilities  in  seven  of  the  source 
categories  (Epichlorohydrin  Elastomers 
Production,  Hypalon'*  '^  Production, 
Marine  Tank  Vessel  Loading, 
Pharmaceuticals  Production, 
Polybutadiene  Rubber  Production, 
Printing  and  Publishing,  and  Styrene 
Butadiene  Rubber  and  Latex 
Production)  emit  chlorinated 
compouiids  and  use  incineration 
devices,  creating  the  possibility  for  the 
formation  of  polychlorinated  dioxins. 
However,  we  have  no  test  reports  or 
measurements,  conducted  by 
manufacturers  or  anyone  else, 
indicating  the  presence  of  dioxins  in  the 
emissions  from  any  of  these  source 
categories,  and  EPA’s  dioxin  inventory 
does  not  specifically  link  dioxins 
emissions  to  any  of  these  source 
categories.  Furthermore,  in  our 
judgment,  it  is  improbable  that  dioxins 
are  emitted  in  measurable  amounts  ft'om 
these  seven  source  categories  given  the 
low  quantity  of  particulate  matter 
present.  Therefore,  we  did  not  consider 
dioxins  in  our  assessment  of  these 
source  categories. 

Overall  we  believe  that  the  emissions 
data  considered  in  this  assessment  are 
accurate  representations  of  the  actual 
emissions  for  facilities  in  the  nine 
source  categories  for  the  stated  purpose. 
Nevertheless,  we  request  comment  on 
our  emissions  data  set  in  general 
(including  information  on  individual 
sources),  and  specifically  on  our 
approach  for  estimating:  short-term 
emissions  used  in  assessing  acute  risk; 
emissions  and  associated  risk  from  start¬ 
ups,  shutdowns,  and  malfunctions 
(SSM);  and  on  the  potential  for  dioxins 
emissions  from  the  source  categories 
affected  by  this  proposal.  We  also 
request  comment  on  evaluating 
potential  emissions  mitigation  (emission 
limits,  work  practice  standards,  and  best 
management  practices)  for  SSM  events 
and  the  associated  reduction  in 
emissions  and  risks  and  the  associated 
costs. 

Uncertainties  in  Dispersion  Modeling. 
While  the  analysis  employed  EPA’s 
suggested  regulatory  dispersion  model, 
AERMOD,  there  is  uncertainty  in 
ambient  concentration  estimates 
associated  with  EPA’s  choice  and 
application  of  the  model.  Where 
possible,  model  options  (e.g.,  rural/ 
urban,  plume  depletion,  chemistry) 
were  selected  to  provide  an 
overestimate  of  ambient  air 
concentrations.  However,  because  of 
practicality  and  data  limitation  reasons, 
some  factors  (e.g.,  meteorology,  building 
downwash)  have  the  potential  in  some 
situations  to  overestimate  or 
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underestimate  ambient  impacts.  For 
example,  meteorological  data  were 
taken  from  a  single  year  (19911,  and 
facility  locations  can  be  a  significant 
distance  from  the  site  where  these  data 
were  taken.  Despite  these  uncertainties, 
we  believe  that  at  off-site  locations  and 
census  block  centroids,  the  approach 
considered  in  the  dispersion  modeling 
analysis  should  generally  yield 
overestimates  of  ambient 
concentrations. 

Uncertainties  in  Inhalation  Exposure. 
The  effects  of  human  mobility  on 
exposures  were  hot  included  in  the 
assessment.  Specifically,  short-term 
mobility  and  long-term  mobility 
between  census  blocks  in  the  modeling 
domain  were  not  considered.  As  a 
result,  this  simplification  will  likely 
bias  the  assessment  toward 
overestimating  the  highest  exposures.  In 
addition,  the  assessment  predicted  the 
chronic  exposures  at  the  centroid  of 
each  populated  census  block  as 
surrogates  for  the  exposure 
concentrations  for  all  people  living  in 
that  block.  (On  average  census  blocks 
are  populated  by  approximately  40 
people.)  Using  the  census  block  centroid 
to  predict  chronic  exposures  tends  to 
overpredict  exposures  for  people  in  the 
census  block  who  live  further  from  the 
facility  and  underpredict  exposures  for 
people  in  the  census  block  who  live 
closer  to  the  facility.  Thus,  using  the 
census  block  centroid  to  predict  chronic 
exposures  may  lead  to  a  potential 
understatement  or  overstatement  of  the 
true  maximum  impact,  but  is  an 
unbiased  estimate  of  average  risk  and 
incidence. 

The  assessments  evaluate  the  cancer 
inhalation  risks  associated  with 
pollutant  exposures  over  a  70-year 
period,  the  assumed  lifetime  of 
individuals.  In  reality,  both  the  length  of 
time  that  modeled  emissions  sources  at 
facilities  actually  operate  (i.e.,  more  or 
less  than  70  years),  and  the  domestic 
growth  or  decline  of  the  modeled 
industry  (i.e.,  the  increase  or  decrease  in 
the  number  or  size  of  United  States 
facilities),  will  influence  the  risks  posed 
by  a  given  source  category.  Depending 
on  the  characteristics  of  the  industry, 
these  factors  will  likely  result  in  an 
overestimate  (or  possibly  an 
underestimate  in  the  extreme  case 
where  a  facility  maintains  or  increases 
its  emission  levels  beyond  70  years  and 
residents  live  beyond  70  years  at  the 
same  location)  both  in  individual  risk 
levels  and  in  the  total  estimated  number 


Short-term  mobility  is  movement  from  one 
microenvironment  to  another  over  the  course  of 
hours  or  days.  Long-term  mobility  is  movement 
from  one  residence  to  another  over  the  course  of  a 
lifetime. 


of  cancer  cases.  Annual  cancer 
incidence  estimates  from  exposures  to 
emissions  from  these  sources  would  not 
be  affected  by  uncertainty  in  the  length 
of  time  emissions  sources  operate. 

The  exposure  estimates  used  in  these 
analyses  assume  chronic  exposures  to 
ambiwit  levels  of  pollutants.  Because 
most  people  spend  the  majority  of  their 
time  indoors,  actual  exposures  may  not 
be  the  same,  depending  on 
characteristics  of  the  pollutants 
modeled.  For  many  HAP,  indoor  levels 
are  roughly  equivalent  to  ambient 
levels,  but  for  very  reactive  pollutants  or 
larger  particles,  these  levels  are 
typically  lower.  This  factor  has  the 
potential  to  result  in  an  overstatement  of 
25  to  30  percent  of  exposures.”' 

In  addition  to  the  uncertainties 
highlighted  above,  there  are  several 
factors  specific  to  the  acute  exposure 
assessment  that  need  to  be  highlighted. 
The  accuracy  of  an  acute  inhalation 
exposure  assessment  depends  on  the 
simultaneous  occurrence  of 
independent  factors  that  may  vary 
greatly,  such  as  hourly  emissions  rates, 
meteorology,  and  human  activity 
patterns.  In  this  assessment,  we  assume 
that  individuals  remain  for  1  hour  at  the 
point  of  maximum  ambient 
concentration  as  determined  by  the  co¬ 
occurrence  of  peak  emissions  and  worst- 
case  meteorological  conditions.  These 
assumptions  would  tend  to  overestimate 
actual  exposures  since  it  is  unlikely  that 
a  person  would  be  located  at  the  point 
of  maximum  exposure  during  the  time 
of  worst-case  impact. 

Uncertainties  in  Dose-Response 
Relationships.  There  are  uncertainties 
inherent  in  the  development  of  the 
reference  values  used  in  our  risk 
assessments  for  cancer  effects  from 
chronic  exposures  and  noncancer  effects 
from  both  chronic  and  acute  exposures. 
Some  uncertainties  may  be  considered 
quantitatively,  and  others  generally  are 
expressed  in  qualitative  terms.  We  note 
as  a  preface  to  this  discussion  a  point 
which  pertains  to  this  whole  discussion 
on  dose-response  uncertainty  and  which 
is  brought  out  in  EPA’s  2005  Cancer 
Guidelines;  namely,  that  “the  primary 
goal  of  EPA  actions  is  protection  of 
human  health;  accordingly,  as  an 
Agency  policy,  risk  assessment 
procedures,  including  default  options 
that  are  used  in  the  absence  of  scientific 
data  to  the  contrary,  should  be  health 
protective.”  (EPA  2005  Cancer 
Guidelines,  pages  1-7)  This  is  the 
approach  followed  here  as  summarized 
in  the  next  several  paragraphs.  A 
complete  detailed  discussion  of 


'^National-Scale  Air  Toxics  Assessment  for  1996. 
(EPA  453/R-01-003;  January  2001;  page  85.) 


uncertainties  and  variabilities  in  dose 
response  relationships  is  given  in  the 
risk  assessment  document. 

Gancer  URE  values  used  in  our  risk 
assessments  are  those  that  have  been 
developed  to  generally  provide  an  upper 
bound  estimate  of  risk.  That  is,  they 
represent  a  “plausible  upper  limit  to  the 
true  value  of  a  quantity”  (although  this 
is  usually  not  a  true  statistical 
confidence  limit). In  some 
circumstances,  the  true  risk  could  be  as 
low  as  zero;  however,  in  other 
circumstances  the  risk  could  also  be 
greater.”’  When  developing  an  upper 
bound  estimate  of  risk  and  to  provide 
risk  values  that  do  not  underestimate 
risk,  health-protective  default 
approaches  are  generally  used.  EPA 
typically  uses  the  upper  bound 
estimates  rather  than  lower  bound  or 
central  tendency  estimates  in  our  risk 
assessments,  an  approach  that  can  have 
limitations  for  other  uses  (e.g.,  priority¬ 
setting  or  expected  benefits  analysis). 

Ghronic  noncancer  reference  (RfG  and 
RfD)  values  represent  chronic  exposure 
levels  that  are  intended  to  be  health- 
protective  levels.  Specifically,  these 
values  provide  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  daily  oral  exposure 
(RfD)  or  of  a  continuous  inhalation 
exposure  (RfC)  to  the  human  population 
(including  sensitive  subgroups)  that  is 
likely  to  be  without  an  appreciable  risk 
of  deleterious  effects  during  a  lifetime. 
To  derive  values  that  are  intended  to  be 
“without  appreciable  risk,”  the 
methodology  relies  upon  an  uncertainty 
factor  (UF)  approach  (U.S.  EPA,  1993, 
1994)  which  includes  consideration  of 
both  uncertainty  and  variability.  When 
there  are  gaps  in  the  available 
information,  UF  are  applied  to  derive 
reference  values  that  are  intended  to  bo 
protective  against  appreciable  risk  of 
deleterious  effects.  Uncertainty  factors 
are  commonly  default  values,^"  e.g.. 


IRIS  glossary  (http://\vww.epa.gov/NCE.\/ins/ 
help_gloss.htm]. 

An  exception  to  this  is  the  I'RE  for  benzene, 
which  is  considered  to  cover  a  range  of  values,  each 
end  of  which  is  considered  to  be  e{|ually  plausible, 
and  which  is  based  on  maximum  likelihood 
estimates. 

According  to  the  NRC  report  Science  and 
ludgment  in  Risk  Assessment  (NRC,  1994) 

"(Defaultl  options  are  generic  approaches,  based  on 
general  scientific  knowledge  and  policy  judgment, 
that  are  applied  to  various  elements  of  the  risk- 
assessment  process  when  the  correct  scientific 
model  is  unknown  or  uncertain."  The  1983  NRC 
report  Risk  Assessment  in  the  Federal  Government: 
Managing  the  Process  defined  default  option  as 
"the  option  chosen  on  the  basis  of  risk  assessment 
policy  that  appears'to  be  the  best  choice  in  the 
absence  of  data  to  the  contrary"  (NRC,  1983a,  p.  63). 
Therefore,  default  options  are  not  rules  that  bind 
the  agency;  rather,  the  agency  may  depart  from 
them  in  evaluating  the  risks  posed  by  a  specific 

Continued 
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factors  of  10  or  3,  used  in  the  absence 
of  compound-specific  data;  where  data 
are  available,  uncertainty  factors  may 
also  be  developed  using  compound- 
specific  information.  When  data  are 
limited,  more  assumptions  are  needed 
and  more  uncertainty  factors  are  used. 
Thus  there  may  be  a  greater  tendency  to 
overestimate  risk-in  the  sense  that 
further  study  might  support 
development  of  reference  values  that  are 
higher  (i.e.,  less  potent)  because  fewer 
default  assumptions  are  needed. 
However,  for  some  pollutants  it  is 
possible  that  risks  may  be 
underestimated. 

While  collectively  termed  “UF”,  these 
factors  account  for  a  number  of  different 
quantitative  considerations  when 
utilizing  observed  animal  (usually 
rodent)  or  human  toxicity  data  in  the 
development  of  the  reference 
concentration.  The  UF  are  intended  to 
account  for:  (1)  Variation  in 
susceptibility  among  the  members  of  the 
human  population  (i.e.,  inter-individual 
variability);  (2)  uncertainty  in 
extrapolating  from  experimental  animal 
data  to  humans  (i.e.,  interspecies 
differences);  (3)  uncertainty  in 
extrapolating  from  data  obtained  in  a 
study  with  less-than-lifetime  exposure 
(i.e.,  extrapolating  from  subchronic  to 
chronic  exposure);  (4)  uncertainty  in 
extrapolating  the  observed  data  to 
obtain  an  estimate  of  the  exposure 
associated  with  no  adverse  effects;  and 
(5)  uncertainty  when  the  database  is 
incomplete  or  there  are  problems  with 
the  applicability  of  available  studies. 

Many  of  the  UF  used  to  account  for 
variability  and  uncertainty  in  the 
development  of  acute  reference  values 
are  quite  similar  to  those  developed  for 
chronic  durations,  but  more  often  using 
individual  UF  values  that  may  be  less 
than  10.  UF  are  applied  based  on 
chemical-specific  or  health  effect- 
specific  information  (e.g.,  simple 
irritation  effects  do  not  vary  appreciably 
between  human  individuals,  hence  a 
value  of  3  is  typically  used),  or  based  on 
the  purpose  for  the  reference  value  (see 
the  following  paragraph).  The  UF 


applied  in  acute  reference  value 
derivation  include:  (1)  Heterogeneity 
among  humans;  (2)  uncertainty  in 
extrapolating  from  animals  to  humans; 
(3)  uncertainty  in  LOAEL  to  NOAEL 
adjustments;  and  (4)  uncertainty  in 
accounting  for  an  incomplete  database 
on  toxic  effects  of  potential  concern. 
Additional  adjustments  are  often 
applied  to  account  for  uncertainty  in 
extrapolation  from  observations  at  one 
exposure  duration  (e.g.,  4  hours)  to 
derive  an  acute  reference  value  at 
another  exposure  duration  (e.g.,  1  hour). 

Not  all  acute  reference  values  are 
developed  for  the  same  purpose  and 
care  must  be  taken  when  interpreting 
the  results  of  an  acute  assessment  of 
human  health  effects  relative  to  the 
reference  value  or  values  being 
exceeded.  Where  relevant  to  the 
estimated  exposures,  the  lack  of 
threshold  values  at  different  levels  of 
severity  should  be  factored  into  the  risk 
characterization  as  potential 
uncertainties.  Further,  when  we 
compare  our  peak  1-hour  exposures 
against  MRL  values  (which  are  derived 
for  1-  to  14-day  exposure  durations),  we 
note  that  peak  emission  events  are 
unlikely  to  last  more  than  an  hour.  As 
such,  these  comparisons  are  a  very 
conservative  screen  which  is  only  useful 
in  ruling  out  potential  exposures  of 
concern,  limiting  our  ability  to  interpret 
situations  where  MRL  values  are 
exceeded. 

Although  every  effort  is  made  to 
identify  peer-reviewed  reference  values 
for  cancer  and  noncancer  effects  for  all 
pollutants  emitted  by  the  sources 
included  in  this  assessment,  some 
pollutants  have  no  peer-reviewed 
reference  values  for  cancer  or  chronic 
non-cancer  or  acute  effects.  Since 
exposures  to  these  pollutants  cannot  be 
included  in  a  quantitative  risk  estimate, 
an  understatement  of  risk  for  these 
pollutants  at  environmental  exposure 
levels  is  possible. 

Additionally,  chronic  reference  values 
for  26  of  the  compounds  included  in 
this  assessment  are  currently  under  EPA 
IRIS  review  and  revised  assessments 


may  determine  that  these  pollutants  are 
more  or  less  potent  than  the  current 
value.  We  will  re-evaluate  residual  risks 
if,  as  a  result  of  these  reviews,  a  dose- 
response  metric  changes  enough  to 
indicate  that  the  risk  assessment 
supporting  today’s  notice  may 
significantly  understate  human  health 
risk. 

Uncertainties  in  the  Multipathway 
and  Environmental  Effects  Assessment. 
We  generally  believe  that  when 
exposure  levels  are  not  anticipated  to 
adversely  affect  human  health,  they  also 
are  not  anticipated  to  adversely  affect 
the  environment.  While  there  are 
special  considerations  for  certain  HAP, 
we  generally  rely  on  the  levels  of  PB- 
HAP  emissions  to  determine  whether  a 
full  assessment  of  the  multipathway  and 
environmental  effects  is  necessary. 
Because  emissions  of  these  chemicals 
may  not  be  well  characterized  due  to 
lack  of  testing  requirements  specific  to 
these  chemicals  (e.g.,  these  compounds 
may  be  aggregated  into  testing 
requirements  for  particulate  matter), 
risks  may  be  understated. 

E.  What  are  the  results  of  the  risk 
assessment? 

The  human  health  risks  estimated  for 
the  nine  source  categories  are 
summarized  in  this  section  of  the 
preamble.  Details  of  the  assessment  are 
located  in  the  docket  (Docket  EPA-HQ- 
OAR-2008-0008),  especially  see 
“Residual  Risk  Assessment  for  9  Source 
Categories.”  We  believe  that  our 
assessment  covers  all  potential  health 
risks  associated  with  HAP  emissions 
from  the  nine  source  categories  affected 
by  this  proposal. 

For  each  of  the  nine  source  categories, 
the  cancer  MIR  from  one  or  more 
exposure  routes  was  greater  than  1-in-l 
million  and/or  the  maximum  HQ  for 
acute  exposure  was  greater  than  1.  Table 
4  provides  an  overall  summary  of  the 
inhalation  risk  assessment  results,  and 
the  sections  below  provide  more 
detailed  discussions  about  the  risk 
assessment  results  for  each  of  the  nine 
source  categories. 


Table  4— Summary  of  Estimated  Inhalation  Risks  for  the  Nine  Source  Categories 


Source  category 

Number  of 
facilities^ 

Maximum 
individual 
cancer  risk 
(in  a  mil¬ 
lion)  2 

1 - 

Population 
at  risk  >  1  - 
in-a-million 
(1,000’s) 

i  j 

Annual 

cancer 

incidence 

Maximum 
chronic  non¬ 
cancer 
•  TOSHI3 

Maximum  off-site  acute  non¬ 
cancer  HQ”* 

Epichlorohydrin  Elastomers  Pro¬ 
duction. 

1 

30 

4 

0.0004 

0.2 

HQrel  =  0.1  epichlorohydrin 

Hypalon™  Production  . 

1 

1 

0.4 

0.0004 

0.1 

HQrki.  =  0.7  chlorine 

substance  when  it  believes  this  to  be  appropriate. 
In  keeping  with  EPA’s  goal  of  protecting  public 
health  and  the  environment,  default  assumptions 


are  used  to  ensure  that  risk  to  chemicals  is  not 
underestimated  (although  defaults  are  not  intended 
to  overtly  overestimate  risk).  See  EPA  2004  An 


examination  of  EPA  Risk  Assessment  Principles 
and  Practices,  EPA/lOO/B-04/001  available  at: 
http://www.epa.gov/osa/pdfs/ratf-final.pdf. 
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Table  4 — Summary  of  Estimated  Inhalation  Risks  for  the  Nine  Source  Categories— Continued 


Source  category 


Latex  Production. 
Marine  Vessel  Loadini 
ations. 

Mineral  Wool  Production 


Pharmaceuticals  Production 


]  I 

Number  of 

I  facilities^ 

Maximum 
individual 
cancer  risk 
(in  a  mil¬ 
lion)  2 

^ — [ 

Population 
at  risk  >  1  -  1 
in-a-million 
(1,000’s) 

_ 1 

1 

Annual 
cancer  j 
incidence  j 

_ 1 

Maximum 
chronic  non-  ! 
cancer 
TOSHI  3  j 

Maximum  off-site  acute  nop- 
cancer  HQ'* 

4 

60 

47 

0.004  ! 

1 

0.9  j 

HQkh  =  0.3  styrene 

5 

10 

16 

0.002  1 

0.2 

HQrki  =  0.3  toluene 

i  9 

7 

j 

26 

0.004  1 

0.1  1 

HQrki.  =  0.3  styrene 

<800 

1 

»  2.4 

0.01 

0.006 

HQakc-.i.  2  =  0.9  chloroform 

8 

30 

j  1-10 

0.008 

1 

0.4 

1  HOrri  =  8 

HQakc.i.-i  =  0.7  formaldehyde 

HQr,  1  =  4  arsenic 

27 

10 

4.9 

0.001 

1  0.2 

1 

HQrhi.  =  2  chloroform 

HQakgi  =0.5  acetonitrile 

179 

0.05 

0 

j  0.000009 

!  0.08 

HQr,.i,=  10 

_1 _ 

1 _ 

! 

! 

;  HOakcu  1  =  0.5  toluene 

Printing  and  Publishing  Industry  ...  179  |  0.05  |  0  j  0.000009  ;  0.08  j  HOrm.  =  10 

I  I  ;  I  i  HOafc-.i  I  =  0.5  toluene 

_ _ _ 1 _ I _ 1 _ ^ _ ! _ I _ 

^  Number  of  facilities  evaluated  in  the  risk  analysis. 

2  Maximum  individual  excess  lifetime  cancer  risk. 

3  Maximum  ta’-get  organ  specific  hazard  index  (TOSHI).  Target  organ  system  represented  by  the  TOSHI  varies  across  source  categories.  Max¬ 
imum  TOSHI  is  respiratory  for  the  printing  and  publishing  industry,  mineral  wood  production,  epichlorohydrin  elastomers  production,  and 
Hypalon  “  production.  Maximum  TOSHI  for  marine  vessel  loading  operations  is  based  on  immunological  effects.  Maximum  TOSHI  for  nitrile  buta¬ 
diene  rubber  production,  polybutadiene  rubber  production,  and  styrene  butadiene  rubber  and  latex  production  is  based  on  reproductive  effects. 
Maximum  TOSHI  for  pharmaceutical  production  is  based  on  neurological  effects. 

“The  maximum  estimated  acute  exposure  concentration  was  divided  by  available  short-term  threshold  values  to  develop  an  array  of  hazard 
quotient  (HO)  values.  HQ  values  shown  use  the  lowest  available  acute  threshold  value,  which  in  most  cases  is  the  REL.  When  HQ  values  ex¬ 
ceed  1 ,  we  also  show  HQ  values  using  the  next  lowest  available  acute  threshold.  For  the  Mineral  Wool  Production  Category,  there  were  potential 
exceedances  of  the  REL  for  arsenic  (maximum  HQ  =  4,  as  noted  in  the  table),  but  there  is  no  corresponding  AEGL-1  value  to  facilitate  further 
interpretation  of  these  exceedances.  See  Section  2  of  this  preamble  for  explanation  of  acute  threshold  values. 


As  shou'n  in  Table  4,  we  estimate, 
based  on  actual  emissions,  that  the  MIR 
remaining  from  HAP  emissions  from 
these  nine  source  categories  affected  by 
this  proposal  range  from  0.05-in-l 
million  to  60-in-l  million.  Cancer 
incidence  ranged  from  0.000009  excess 
cancer  cases  per  year  (or  nine  cases 
every  1,000,000  years)  to  0.01  excess 
cancer  cases  per  year  (or  one  excess 
cancer  case  every  100  years).  No  chronic 
noncancer  inhalation  human  health 
thresholds  were  exceeded  at  off-site 
receptors  for  any  of  the  nine  source 
categories.  The  maximum  acute  HQ 
using  the  REL  ranged  from  0.1  to  10  and 
were  all  less  than  1  (ranging  from  0.3  to 
0.9)  for  the  AEGL  or  ERPG  where 
available.  We  extrapolated  risks  based 
on  MACT  allowable  emissions  in 
“Estimation  of  MACT  Allowable 
Emission  Levels  and  Associated  Risks 
and  Impacts  for  the  RTR  Group  2A 
Source  Categories”  in  Docket  No.  EPA- 
HQ-OAR-2008-0008). 

For  several  source  categories,  no  PB- 
HAP  emissions  were  reported,  while 
very  low  levels  were  reported  for  other 
source  categories.  Our  analyses,  based 
on  these  low  levels  of  emissions, 
indicate  these  source  categories  do  not 
pose  potential  for  human  health 
multipathway  risks  or  adverse 
environmental  impacts. 


1.  Epichlorohydrin  Elastomers 
Production 

Lifetime  maximum  individual  cancer 
risks  associated  with  emissions  modeled 
from  the  only  one  epichlorohydrin 
elastomer  production  facility  are 
estimated  to  be  less  than  100-in-l 
million.  The  highest  maximum  lifetime 
individual  cancer  risk  was  estimated  at 
30-in- 1  million.  The  total  estimated 
cancer  incidence  from  this  facility  is 
0.0004  excess  cancer  cases  per  year.  We 
estimate  that  4,000  people  exposed  to 
HAP  from  this  source  category  may 
experience  an  increased  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million. 

We  found  no  significant  risk  of 
.  adverse  noncancer  health  effects 
associated  with  the  modeled  acute  or 
chronic  inhalation  exposures  from  the 
Epichlorohydrin  Elastomers  Production 
source  category.  The  maximum  chronic 
noncancer  TOSHI  value  associated  with 
emissions  from  this  epichlorohydrin 
elastomer  production  facility  is  0.2,  and 
the  maximum  acute  screening  HQ  value 
was  0.1.  There  were  no  reported  PB- 
HAP  emissions  for  this  source  category. 
Our  analysis,  based  on  the  absence  of 
PB-HAP,  indicates  this  source  category 
does  not  pose  potential  for  human 
health  multipathway  risks  or  adverse 
environmental  impacts. 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 


potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that  actual 
and  MACT  allowable  emission  levels 
are  approximately  equal.  Therefore,  we 
expect  no  appreciable  differences  in 
risks  with  consideration  of  MACT 
allowable  emission  levels. 

2.  Hypalon™  Production 
Lifetime  maximum  individual  cancer 
risks  associated  with  emissions  modeled 
from  the  Hypalon''"'^  production  facility 
are  estimated  to  be  less  than  100-in-l 
million.  The  highest  maximum  lifetime 
individual  cancer  risk  was  estimated  at 
1-in-l  million.  The  total  estimated 
cancer  incidence  from  this  facility  is 
0.0004  excess  cancer  cases  per  year.  We 
estimate  that  400  people  exposed  to 
HAP  from  this  source  category  may 
experience  an  increased  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million.  We  found  no 
significant  risk  of  adverse  noncancer 
health  effects  associated  with  the 
modeled  acute  or  chronic  inhalation 
exposures  from  the  Hypalon™ 
Production  source  category.  The 
maximum  chronic  noncancer  TOSHI 
value  associated  with  emissions  from 
this  Hypalon™  production  facility  is 
0.1,  and  the  maximum  acute  screening 
HQ  value  was  0.7.  There  were  no 
reported  PB  HAP  emissions  for  this 
source  category.  Our  analysis,  based  on 
the  absence  of  PB  HAP,  indicates  this 
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source  category  does  not  pose  potential 
for  human  health  multipathway  risks  or 
adverse  environmental  impacts. 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 
potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that  actual 
and  MACT  allowable  emission  levels 
are  approximately  equal.  Therefore,  we 
expect  no  appreciable  differences  in 
risks  with  consideration  of  MACT 
allowable  emission  levels. 

3.  Nitrile  Butadiene  Rubber  Production 

All  lifetime  cancer  risks  associated 
with  emissions  modeled  from  the  four 
NBR  production  facilities  are  estimated 
to  be  less  than  100-in-l  million.  The 
highest  maximum  lifetime  individual 
cancer  risk  was  estimated  at  60-in-l 
million.  We  estimate  that  47,000  people 
exposed  to  HAP  from  this  source 
category  may  experience  an  increased 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million.  The  total 
estimated  cancer  incidence  from  these 
facilities  is  0.004  excess  cancer  cases 
per  year.  We  found  no  significant  risk  of 
adverse  noncancer  health  effects 
associated  with  the  modeled  acute  or 
chronic  inhalation  exposures  from  the 
Nitrile  Butadiene  Rubber  Production  ' 
source  category.  The  maximum  chronic 
noncancer  TOSHl  value  associated  with 
emissions  from*  these  NBR  production 
facilities  is  0.9,  and  the  maximum  acute 
screening  HQ  value  for  styrene  is  0.3 
(relative  to  the  acute  REL).  The 
maximum  HQ  for  acrylonitrile  based  on 
the  highest  acute  threshold,  the  AEGL- 
1,  was  0.07,  so  we  do  not  have  any 
concerns  regarding  potential  acute 
impacts.  There  were  no  reported  PB- 
HAP  emissions  for  this  source  category. 
Our  analysis,  based  on  the  absence  of 
PB-HAP,  indicates  this  source  category 
does  not  pose  potential  for  human 
health  multipathway  risks  or  adverse 
environmental  impacts. 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 
potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that  actual 
and  MACT  allowable  emission  levels 
are  approximately  equal.  Therefore,  we 
expect  no  appreciable  differences  in 
risks  with  consideration  of  MACT 
allowable  emission  levels. 

4.  Polybutadiene  Rubber  Production 

All  lifetime  cancer  risks  associated 
with  emissions  modeled  from  the  five 
PBR  production  facilities  are  estimated 
to  be  less  than  100-in-l  million.  The 
highest  maximum  lifetime  individual 
cancer  risk  was  estimated  at  10-in-l 
million.  The  total  estimated  cancer 


incidence  from  these  facilities  is  0.002 
excess  cancer  cases  per  year.  We 
estimate  that  16,000  people  exposed  ta 
HAP  from  this  source  category  may 
experience  an  increased  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million.  We  found  no 
significant  risk  of  noncancer  health 
effects  associated  with  the  modeled 
acute  or  chronic  inhalation  exposures 
from  the  Polybutadiene  Rubber 
Production  source  category.  The 
maximum  chronic  noncancer  TOSHl 
value  associated  with  emissions  from 
these  PBR  production  facilities  is  0.2, 
and  the  maximum  acute  screening  HQ 
value  was  0.3.  There  were  no  reported 
PB-HAP  emissions  for  this  source 
category.  Our  analysis,  based  on  the 
absence  of  PB-HAP,  indicates  this 
source  category  does  not  pose  potential 
for  human  health  multipathway  risks  or 
adverse  environmental  impacts. 

These  risks  are  based  on  reported 
actual  emission  levels.  While  we 
estimate  that  MACT  allowable 
emissions  could  be  as  high  as  five  times 
the  actual  emission  levels,  we  expect  no 
appreciable  differences  in  risks  between 
actual  emission  levels  and  emissions 
allowable  under  the  NESHAP  because 
over  99  percent  of  the  HAP  comprising 
the  additional  emissions  attributable  to 
MACT  allowable  emission  levels  have 
no  cancer  potency  estimates  and 
because  the  noncancer  risk  contribution 
from  these  additional  emissions  is 
minimal. 

5.  Styrene  Butadiene  Rubber  and  Latex 
Production 

All  lifetime  cancer  risks  associated 
with  emissions  modeled  from  the  nine 
styrene  butadiene  rubber  and  latex 
production  facilities  are  estimated  to  be 
less  than  100-in-l  million.  The  highest 
maximum  lifetime  individual  cancer 
risk  was  estimated  at  7-in-l  million.  The 
total  estimated  cancer  incidence  from 
these  facilities  is  0.004  excess  cancer 
cases  per  year.  We  estimate  that  26,000 
people  exposed  to  HAP  from  this  source 
category  may  experience  an  increased 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million.  We 
found  no  significant  risk  of  adverse 
noncancer  health  effects  associated  with 
the  modeled  acute  or  chronic  inhalation 
exposures  from  the  Styrene  Butadiene 
Rubber  and  Latex  Production  source 
category.  The  maximum  chronic 
noncancer  TOSHl  value  associated  with 
emissions  from  these  styrene  butadiene 
rubber  and  latex  production  facilities  is 
0.1,  and  the  maximum  acute  screening 
HQ  value  was  0.3.  There  were  no 
reported  PB-HAP  emissions  for  this 
source  category.  Our  analysis,  based  on 
the  absence  of  PB-HAP,  indicates  this 


source  category  does  not  pose  potential 
for  human  health  multipathway  risks  or 
adverse  environmental  impacts. 

These  risks  are  based  on  reported 
actual  emission  levels.  While  we 
estimate  that  MACT  allowable 
emissions  could  be  as  high  as  five  times 
the  actual  emission  levels,  we  expect  no 
appreciable  differences  in  risks  between 
actual  emission  levels  and  emissions 
allowable  under  the  NESHAP  because 
over  99  percent  of  the  HAP  comprising 
the  additional  emissions  attributable  to 
MACT  allowable  emission  levels  have 
no  cancer  potency  estimates  and 
because  the  noncancer  risk  contribution 
from  these  additional  emissions  is 
minimal. 

6.  Marine  Vessel  Loading  Operations 

All  individual  lifetime  cancer  risks 
associated  with  emissions  from  the 
marine  vessel  loading  operations 
facilities  are  estimated  to  be  less  than 
100-in-l  million.  The  highest  maximum 
lifetime  individual  cancer  risk  was 
estimated  at  1-in-l  million.  The  total 
estimated  cancer  incidence  from  these 
facilities  is  0.01  excess  cancer  cases  per 
year.  We  estimate  that  2,400  people 
exposed  to  HAP  from  this  source 
category  may  experience  an  increased 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million.  We 
found  no  significant  risk  of  adverse 
noncancer  health  effects  associated  with 
the  modeled  acute  or  chronic  inhalation 
exposures  from  the  Marine  Vessel 
Loading  Operations  source  category. 

The  maximum  chronic  noncancer 
TOSHl  value  associated  with  emissions 
from  these  marine  vessel  loading 
operations  facilities  is  0.006,  and  the 
maximum  acute  screening  HQ  value 
was  0.9  (using  the  REL).  There  were  a 
few  reported  emissions  of  small 
amounts  of  PB-HAP  including  lead  and 
POM.  Our  screening  analysis,  based  on 
these  low'  emission  levels  of  PB-HAP, 
indicates  this  source  category  does  not 
pose  potential  for  human  health 
multipathway  risks  or  adverse 
environmental  impacts. 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 
potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that 
MACT  allowable  emission  levels  may  be 
2  to  10  times  greater  than  actual 
emissions.  Considering  this  difference, 
the  highest  maximum  lifetime 
individual  cancer  risk  could  be  as  high 
as  10-in-l  million,  the  maximum 
chronic  noncancer  TOSHl  value  could 
be  up  to  0.06,  and  the  maximum  acute 
HQ  value  using  the  REL  could  be  as 
high  as  9.  Considering  MACT  allowable 
emissions,  we  still  do  not  expect 
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potential  for  human  health 
multipathway  risks  or  adverse 
environmental  impacts,  based  on  the 
very  low  emissions  of  PB-HAP. 

7.  Mineral  Wool  Production 

All  lifetime  cancer  risks  associated 
with  emissions  modeled  from  the  eight 
mineral  wool  production  facilities  are 
estimated  to  be  less  than  100-in-l 
million.  The  highest  maximum  lifetime 
individual  cancer  risk  was  estimated  at 
30-in-l  million.  The  total  estimated 
cancer  incidence  from  these  facilities  is 
0.008  excess  cancer  cases  per  year.  We 
estimate  that  110,000  people  exposed  to 
HAP  from  this  source  category  may 
experience  an  increased  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million.  We  found  no 
significant  risk  of  adverse  noncancer 
health  effects  associated  with  the 
modeled  chronic  inhalation  exposures. 
The  maximum  chronic  noncancer 
TOSHI  value  associated  with  emissions 
from  these  mineral  wool  production 
facilities  is  0.4.  There  were  a  few 
reported  emissions  of  small  amounts  of 
PB-HAP  including  cadmium,  lead,  and 
mercury.  Our  screening  analysis,  based 
on  these  low  emission  levels  of  PB- 
HAP,  indicates  this  source  category  does 
not  pose  potential  for  human  health 
multipathway  risks  or  adverse 
environmental  impacts. 

Potential  acute  impacts  of  concern 
were  identified  in  the  acute  inhalation 
screening  assessment  for  facilities 
emitting  formaldehyde  and  arsenic. 
Emissions  of  each  of  these  pollutants 
showed  the  potential  to  create 
maximum  offsite  exceedances  of  acute 
screening  HQ  values  of  40  and  20  for 
formaldehyde  and  arsenic,  respectively. 
One  potential  exceedance  of  the  AEGL- 
1  value  (HQagec-1  =  3.0)  was  identified 
for  formaldehyde.  No  AEGL  or  ERPG 
values  at  any  severity  level  are  available 
for  elemental  arsenic,  and  this  makes 
the  interpretation  of  any  potential 
exceedances  of  the  arsenic  REL  more 
uncertain  than  when  such  values  are 
available.  Subsequent  discussions  with 
industry  experts  indicated  that  the 
continuous  nature  of  the  process  would 
not  lead  to  large  fluctuations  in  the 
hourly  emission  rates,  and  that  a  more 
reasonable,  yet  still  health-protective, 
ratio  of  peak-to-mean  hourly  emission 
rate  is  2,  rather  than  10.  (See  emissions 
documentation  in  the  “Residual  Risk  for 
9  Source  Categories”  document  in  EPA 
Docket  EPA-HQ-OAR-2008-0008). 
Application  of  this  factor  to  our 
assessment  still  indicates  the  potential 
for  acute  concerns  at  two  facilities,  but 
reduces  the  maximum  potential  offsite 
impacts  to  HQ  values  of  8  and  4  based 
on  the  acute  REL  for  formaldehyde  and 


arsenic,  respectively,  and  no  HQ  values 
exceeding  1  based  on  the  AEGL  or  ERPG 
values  for  formaldehyde  (HQaegl-  i  = 
HQerpg-1  =  0.7).''Assuming  peak  hourly 
emissions  occur  throughout  the  year, 
meteorological  conditions  consistent 
with  exceedances  of  the  formaldehyde 
acute  REL  are  estimated  to  occur  9 
percent  of  the  time,  and  such  conditions 
occur  roughly  13  percent  of  the  time  for 
arsenic  exceedances.  Details  on  the 
refined  acute  assessment  can  be  found 
in  Appendix  7  of  the  “Residual  Risk 
Assessment  for  9  Source  Categories” 
document.  Further,  under  certain 
meteorological  conditions,  the  potential 
to  exceed  the  REL  values  for 
formaldehyde  and  arsenic  exists  even  at 
average  emission  levels;  this  is 
estimated  to  potentially  occur  7  percent 
of  the  time  for  formaldehyde  and  4 
percent  of  the  time  for  arsenic. 
Exceedances  of  the  formaldehyde  REL 
indicate  the  potential  for  eye  irritation; 
exceedances  of  the  arsenic  REL  indicate 
the  potential  for  effects  to  reproductive 
and  developmental  systems.  In  addition, 
the  threshold  exceedance  was  of  the 
REL  value  only  and  not  of  the  AEGL  or 
ERPG  values.  As  noted  in  the  acute  REL 
documentation,  “RELs  are  based  on  the 
n\pst  sensitive,  relevant,  adverse  health 
effect  reported  in  the  medical  and 
toxicological  literature.  RELs  are 
designed  to  protect  the  most  sensitive 
individuals  in  the  population  by  the 
inclusion  of  margins  of  safety.  Since 
margins  of  safety  are  incorporated  to 
address  data  gaps  and  uncertainties, 
exceeding  the  REL  does  not 
automatically  indicate  an  adverse  health 
impact.” 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 
potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that 
MACT  allowable  emission  levels  may  be 
up  to  two  times  greater  than  actual 
emission  levels.  Gonsidering  this 
difference,  the  highest  maximum 
lifetime  individual  cancer  risk  could  be 
as  high  as  60-in-l  million,  the  maximum 
chronic  noncancer  TOSHI  value  could 
be  up  to  0.8,  and  the  maximum  acute 
HQ  value  could  be  as  high  as  16. 
Considering  MACT  allowable 
emissions,  we  do  not  expect  potential 
for  human  health  multipathway  risks  or 
adverse  environmental  impacts,  based 
on  the  very  low  emissions  of  PB-HAP. 

8.  Pharmaceuticals  Production 

All  lifetime  cancer  risks  associated 
with  emissions  modeled  from  the  27 
pharmaceuticals  production  facilities 
are  estimated  to  be  less  than  100-in-l 
million.  The  highest  maximum  lifetime 
individual  cancer  risk  was  estimated  at 


10-in-l  million.  The  total  estimated 
cancer  incidence  from  these  facilities  is 
0.001  excess  cancer  cases  per  year.  We 
estimate  that  4,900  people  exposed  to 
HAP  from  this  source  category  may 
experience  an  increased  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million.  We  found  no 
significant  risk  of  adverse  noncancer 
health  effects  associated  with  the 
modeled  chronic  inhalation  exposures. 
The  maximum  chronic  noncancer 
TOSHI  value  associated  with  emissions 
from  these  pharmaceuticals  production 
facilities  is  0.2.  There  were  a  few 
reported  emissions  of  small  amounts  of 
PB-HAP  including  lead,  mercury, 
cadmium,  and  polynuclear  aromatic 
hydrocarbons.  Our  screening  analysis, 
based  on  these  low  emission  levels  of 
PB-HAP,  indicates  this  source  category 
does  not  pose  potential  for  human 
health  multipathway  risks  or  adverse 
environmental  impacts. 

The  acute  screening  identified  three 
facilities  with  a  potential  maximum  HQ 
value  greater  than  1  based  on  REL 
values  for  three  pollutants — methylene 
chloride,  methanol,  and  chloroform — 
with  maximum  HQ  values  of  4,  3,  and 
2,  respectively.  We  also  estimated  a 
maximum  HQ  value  of  2  for  acetonitrile 
based  on  the  AEGL-1  level.  For  the 
facilities  that  exceeded  acute  thresholds 
in  the  screening  assessment,  we  refined 
the  assessment  by  plotting  receptors  on 
facility  aerial  photographs  and 
determining  maximum  offsite 
concentrations.  Once  we  performed 
these  refinements,  estimated  maximum 
offsite  concentrations  were  seen  to 
exceed  acute  REL  values  at  one  facility, 
and  there  were  no  exceedances  of  the 
AEGL-1  levels  for  acetonitrile 
(HQaegl- 1  =  0.5).  The  highest  offsite 
concentration  of  chloroform  exceeds  the 
REL  by  a  factor  of  2  (HQrel  =  2, 

HQaegl  -  i  =  0.04).  At  this  facility, 
meteorological  conditions  leading  to 
offsite  exceedhnces  of  the  REL  could 
occur  as  frequently  as  13  hours  per  year, 
or  about  0.1  percent  of  the  time.  HQ 
values  from  the  refined  assessment  did 
not  exceed  1  for  either  methylene 
chloride  (HQrel  =  1,  HQaegl-  i  =  0.03) 
or  methanol  (HQrel  =  0.9,  HQaegl  -  i  = 
0.04).  The  threshold  exceedance  was  of 
the  REL  value  for  chloroform  only.  As 
noted  in  the  acute  REL  documentation, 
“RELs  are  based  on  the  most  sensitive, 
relevant,  adverse  health  effect  reported 
in  the  medical  and  toxicological 
literature.  RELs  are  designed  to  protect 
the  most  sensitive  individuals  in  the 
population  by  the  inclusion  of  margins 
of  safety.  Since  margins  of  safety  are 
incorporated  to  address  data  gaps  and 
uncertainties,  exceeding  the  REL  does 
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not  automatically  indicate  an  adverse 
health  impact.”  Details  on  the  refined 
acute  assessment  can  be  found  in 
Appendix  7  of  the  “Residual  Risk 
Assessment  for  9  Source  Categories” 
document. 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 
potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that 
MACT  allowable  emission  levels  may  be 
up  to  25  percent  greater  than  actual 
emission  levels.  Considering  this 
difference,  the  highest  maximum 
lifetime  individual  cancer  risk  could  be 
as  high  as  13-in-l  million,  the  maximum 
chronic  noncancer  TOSHI  value  could 
be  up  to  0.3,  and  the  maximum  acute 
HQ  value  could  be  as  high  as  3. 
Considering  MACT  allowable  emission 
levels,  we  do  not  expect  potential  for 
human  health  multipathway  risks  or 
adverse  environmental  impacts,  based 
on  the  very  low  emissions  of  PB-KAP. 

9.  Printing  and  Publishing  Industry 

All  lifetime  cancer  risks  associated 
with  emissions  modeled  from  the  179 
printing  and  publishing  industry 
facilities  are  estimated  to  be  less  than 
100-in-l  million.  The  highest  maximum 
lifetime  individual  cancer  risk  was 
estimated  at  0.05-in-l  million.  The  total 
estimated  cancer  incidence  from  these 
facilities  is'  0.000009  excess  cancer  cases 
per  year.  We  estimate  that  no  one 
exposed  to  HAP  from  this  source 
category  will  experience  an  increased 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million.  We 
found  no  significant  risk  of  adverse 
noncancer  health  effects  associated  with 
the  modeled  chronic  inhalation 
exposures.  The  maximum  chronic 
noncancer  TOSHI  value  associated  with 
emissions  from  these  printing  and 
publishing  facilities  is  0.08.  There  were 
a  few  reported  emissions  of  small 
amounts  of  PB-HAP  including 
cadmium,  lead,  mercury,  and  POM.  Our 
screening  analysis,  based  on  these  low 
emission  levels  of  PB-HAP,  indicates 
this  source  category  does  not  pose 
potential  for  human  health 
multipathway  risks  or  adverse 
environmental  impacts. 

The  screening  assessment  for  acute 
impacts  suggests  that  short-term  toluene 
concentrations  at  seven  of  the 
publication  rotogravure  facilities 
modeled  could  exceed  the  acute  REL 
thresholds  for  toluene,  assuming  worst- 
case  meteorological  conditions  are 
present,  using  our  default  assumption 
that  the  maximum  hourly  emissions  of 
toluene  exceed  the  average  hourly 
emission  rate  by  a  factor  of  ten,  and 
using  a  default  source  to  receptor 


distance  of  100  meters.  Emissions  of 
toluene  showed  the  potential  to  create 
maximum  hourly  concentrations  which 
could  exceed  the  acute'REL  by  a  factor 
of  20  (HQjiEL  =  20)  and  potentially  reach 
the  level  of  the  AEGL-1  (HQaegl-  i  =  !)• 
Additionally,  because  there  is  no  REL, 
AEGL,  or  ERPG  value  available  for 
ethylene  glycol,  which  was  reported  as 
being  emitted  from  this  source  category, 
we  used  the  acute  MRL  value  as  an 
acute  reference  value  for  screening.  The 
results  of  this  additional  assessment 
indicated  that  4  facilities  showed  the 
potential  to  exceed  the  MRL  for 
ethylene  glycol  by  as  much  as  a  factor 
of  3  (HQmrl  =  3).  As  noted  in  the 
documentation  for  MRL  values, 
“exceeding  the  MRL  does  not 
automatically  indicate  an  adverse  health 
impact.”  We  also  note  that,  since  MRL 
values  can  be  applied  to  exposure 
durations  up  to  14  days,  these  estimated 
MRL  exceedances  are  likely  to  be 
overestimated. 

For  the  publication  rotogravure 
facilities  that  exceeded  acute  toluene 
thresholds  in  the  screening  assessment, 
we  refined  the  assessment  by  plotting 
receptors  on  facility  aerial  photographs 
and  determining  maximum  offsite 
concentrations.  Once  we  performed 
these  refinements,  estimated  maximum 
offsite  concentrations  were  seen  to 
exceed  the  acute  REL  at  six  publication 
rotogravure  facilities.  The  highest  offsite 
concentration  exceeds  the  REL  by  a 
factor  of  10  (HQ^el  =  10)  and  is  about 
half  of  the  AEGL-1  value  (HQaegl  -  i  = 
0.5).  This  occurs  near  a  public  road 
north  of  a  facility.  At  this  facility, 
meteorological  conditions  leading  to 
offsite  exceedances  of  the  REL  could 
occur  as  frequently  as  90  hours  per  year, 
or  about  1  percent  of  the  time.  At  the 
facility  where  we  estimate  the  REL  to  be 
most  frequently  exceeded,  the 
maximum  REL  exceedance  is  by  a  factor 
of  4  (HQrel  =  4),  and  meteorological 
conditions  leading  to  offsite 
exceedances  of  the  REL  could  occur  as 
frequently  as  138  hours  per  year,  or 
about  2  percent  of  the  time. 

Thus,  the  highest  offsite  concentration 
exceeds  the  REL  by  a  factor  of  10 
(HQrel  =  10)  and  the  threshold 
exceedance  was  of  the  REL  value  only. 
As  noted  in  the  acute  REL 
documentation,  “RELs  are  based  on  the 
most  sensitive,  relevant,  adverse  health 
effect  reported  in  the  medical  and 
toxicological  literature.  RELs  are 
designed  to  protect  the  most  sensitive 
individuals  in  the  population  by  the 
inclusion  of  margins  of  safety.  Since 
margins  of  safety  are  incorporated  to 
address  data  gaps  and  uncertainties, 
exceeding  the  REL  does  not 
automatically  indicate  an  adverse  health 


impact.”  Further,  based  on  the  extensive 
information  we  have  on  this  source 
category  and  on  engineering  judgment, 
we  estimate  that  a  factor  of  10  emissions 
multiplier  is  most  likely  high  for 
publication  rotogravure  printing. 

Instead  of  10,  we  believe  a  more 
appropriate  multiplier  would  be  5  or 
less.  Using  a  multiplier  of  5  (or  less) 
would  reduce  the  estimated  acute 
impacts  by  half  or  more  from  the  values 
presented.  Details  on  the  refined  acute 
assessment  can  be  found  in  Appendix  7 
of  the  “Residual  Risk  for  9  Source 
Categories”  document  (See  Docket  EPA- 
HQ-OAR-2008-0008>. 

These  risks  are  based  on  reported 
actual  emission  levels.  Our  analysis  of 
potential  differences  between  actual 
emission  levels  and  emissions  allowable 
under  the  NESHAP  indicated  that 
MACT  allowable  emission  levels  may  be 
up  to  five  times  greater  than  actual 
emission  levels.  Considering  this 
difference,  the  highest  maximum 
lifetime  individual  cancer  risk  could  be 
as  high  as  0.3-in-l  million,  the 
maximum  chronic  noncancer  TOSHI 
value  could  be  up  to  0.4,  and  the 
maximum  acute  HQ  value  could  be  as 
high  as  50.  Considering  MACT 
allowable  emission  levels,  we  do  not 
expect  potential  for  human  health 
multipathway  risks  or  adverse 
environmental  impacts,  based  on  the 
very  low  emissions  of  PB-HAP. 

F.  What  are  our  proposed  decisions  on 
acceptability  and  ample  margin  of 
safety? 

Section  112(f)  of  the  CAA  requires 
that  EPA  promulgate  standards  for  a 
category  if  promulgation  of  such 
standards  is  required  to  provide  an 
ample  margin  of  safety  to  protect  public 
health  or  to  prevent,  taking  into 
consideration  costs,  energy,  safety,  and 
other  relevant  factors,  an  adverse 
environmental  effect.  In  determining 
whether  standards  are  required  to 
provide  an  ample  margin  of  safety  to 
protect  public  health,  EPA  considers 
both  maximum  individual  cancer  risk 
and  risk  of  non-cancer  health  effects 
posed  by  emissions  from  the  source 
category,  as  well  as  any  other  relevant 
public  health-related  information  or 
factors.  With  regard  to  maximum 
individual  cancer  risk,  the  CAA  states 
that  if  the  MACT  standards  “do  not 
reduce  lifetime  excess  cancer  risks  [due 
to  HAP  emissions]  to  the  individual 
most  exposed  to  emissions  from  a 
source  in  the  category  or  subcategory  to 
less  than  one  in  one  million,”  EPA  must 
promulgate  residual  risk  standards  for 
the  source  category  (or  subcategory)  as 
necessary  to  provide  an  ample  margin  of 
safety. 
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As  discussed  in  greater  detail  below, 
cancer  risks  to  the  individual  most 
exposed  to  emissions  from  the  Printing 
and  Publishing  source  category  are 
estimated  to  be  below  1-in-l  million. 

After  considering  this  information  as 
well  as  an  analysis  of  non-cancer  health 
effects  and  environmental  effects,  we 
have  determined  that  the  current  MACT 
standard  provides  an  ample  margin  of 
safety  to  protect  public  health  and 
prevents  an  adverse  environmental 
effect.  In  reaching  this  conclusion,  we 
did  not  consider  costs. 

For  each  of  the  other  source  categories 
that  are  the  subject  of  today’s  proposed 
rulemaking,  we  estimated  that  risks  to 
the  individual  most  exposed  to 
emissions  from  the  category  are  l*in-l 
million  or  greater.  Following  our  initial 
determination  that  excess  lifetime 
individual  cancer  risk  to  the  individual' 
most  exposed  to  emissions  from  the 
category  considered  exceeds  1-in-l 
million,  our  approach  to  developing 
residual  risk  standards  is  based  on  a 
two-step  determination  of  acceptable 
risk  and  ample  margin  of  safety.  The 
first  step,  determining  whether  risks  are 
acceptable,  is  only  a  starting  point  for 
the  analysis  that  determines  a  final 
standard.  The  second  step  determines 
an  ample  margin  of  safety,  which  is  the 
level  at  which  the  standard  is  set. 

In  the  Benzene  NESHAP,  we 
explained  that  we  will  generally 
presume  that  if  the  risk  to  an  individual 
exposed  to  the  maximum  level  of  a 
pollutant  for  a  lifetime  (the  MIR)  is  no 
higher  than  approximately  1  in  10 
thousand  (100-in-l  million),  that  risk 
level  is  considered  acceptable.  However, 
in  determining  acceptability  we  weigh 
the  magnitude  of  the  MIR  with  a  series 
of  other  health  measures  and  factors, 
including  overall  incidence  of  cancer  or 
other  serious  health  effects  within  the 
exposed  population,  the  numbers  of 
persons  exposed  within  each  individual 
lifetime  risk  range  and  associated 
incidence  within,  typically,  a  50  km 
exposure  radius  around  facilities,  the 
science  policy  assumptions  and 
estimation  uncertainties  associated  with 
the  risk  measures,  weight  of  the 
scientific  evidence  for  human  health 
effects,  and  other  quantified  or 
unquantified  health  effects.  Based  on 
the  maximum  individual  cancer  risk 
estimates  and  other  health  factors 
evaluated  for  the  nine  source  categories, 
we  have  concluded  that  the  residual  risk 
for  these  source  categories  is  acceptable. 

EPA  must  consider  health  and  risk 
factors,  as  well  as  costs  and  economic 
impacts,  technological  feasibility,  and 
other  factors  relevant  to  each  particular 
decision,  to  complete  an  overall 
judgment  on  whether  the  public  health 


is  protected  with  an  ample  margin  of 
safety.  Because  our  analyses  suggest 
risks  to  the  individual  most  exposed  to 
emissions  equal  or  exceed  1-in-l  million 
after  application  of  the  NESHAP  for  the 
source  categories  other  than  Printing 
and  Publishing,  we  considered  the 
feasibility  and  costs  of  additional 
controls  to  reduce  emissions  and 
associated  risks  to  address  whether 
additional  controls  were  necessary  to 
provide  an  ample  margin  of  safety  for 
these  categories.  For  each  source 
category  (with  the  exception  of  the 
Printing  and  Publishing),  we  identified 
emissions  reduction  options  for  each 
emission  point  contributing 
significantly  to  the  risks  and  evaluated 
the  costs  and  emission  reduction 
benefits  of  these  options.  These  analyses 
can  be  found  in  impacts  assessment 
documents  for  each  NESHAP,  which  are 
available  in  the  docket. 

We  did  not  consider  facility-wide 
risk.  Although  we  believe  we  can 
consider  facility-wide  risk  as  a  relevant 
factor  in  determining  an  ample  margin 
of  safety,  we  do  not  have  cost,  technical 
feasibility,  and  other  data  to  analyze 
emission  sources  at  the  facility  that  are 
outside  the  source  category  for  the  nine 
source  categories  in  RTR  Group  2A. 

The  sections  below  and  the  impact 
memos  in  docket  EPA-HQ-OAR-2008- 
0008  provide  more  detailed  discussions 
about  the  emissions  reduction  options, 
the  impacts  of  the  emissions  reduction 
options,  and  our  ample  margin  of  safety 
decision  for  each  of  the  nine  source 
categories. 

1.  Epichlorohydrin  Elastomers 
Production 

For  the  Epichlorohydrin  Elastomers 
Production  source  category,  we 
identified  only  one  control  option  to 
address  risks  from  equipment  leaks, 
which  were  shown  to  drive  the 
maximum  individual  cancer  risks  for 
this  source  category.  This  control  option 
would  require  sources  to  install  leakless 
valves  to  prevent  leaks  from  those 
components. 

We  estimated  HAP  reduction 
resulting  from  this  control  option  is 
about  0.4  tons  per  year  from  the  baseline 
actual  emissions  level.  We  estimated 
that  achieving  these  reductions  would 
involve  a  capital  cost  of  about  $725,000, 
a  total  annualized  cost  of  about  $99,000, 
and  a  cost-effectiveness  of  $244,000  per 
ton  of  HAP  emissions  reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  30-in-l  million, 
the  annual  cancer  incidence  is  0.0004, 
and  the  population  exposed  to 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million  is  4,000. 


The  additional  control  requirement 
would  achieve  approximately  10 
percent  reduction  of  all  three  of  these 
cancer  risk  metrics  at  a  very  high  cost. 
Further,  the  analysis  based  on  actual 
emission  levels  has  shown  that  both  the 
chronic  and  acute  noncancer  hazards 
are  below  the  threshold  value  of  1, 
indicating  little  or  no  potential  for 
noncancer  health  effects  resulting  from 
actual  emissions  from  the 
Epichlorohydrin  Elastomers  Production 
source  category.  We  estimate  that  the 
MACT  allowable  emissions  from  this 
source  category  are  approximately  equal 
to  the  reported,  actual  emissions. 
Therefore,  the  estimated  emission 
reduction,  costs,  and  risk  reduction 
discussed  above  would  also  be 
applicable  to  the  MACT  allowable 
emissions  level.  As  a  result,  we  propose 
that,  based  on  actual  and  MACT 
allowable  emissions,  the  existing  MACT 
standard  provides  an  ample  margin  of 
safety  (considering  cost,  technical 
feasibility,  and  other  factors)  to  protect 
public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  We  believe  that  human 
toxicity  values  for  the  inhalation 
pathway  are  generally  protective  of 
terrestrial  mammals.  Because  the 
maximum  cancer  and  noncancer 
hazards  to  humans  from  inhalation 
exposure  are  relatively  low,  we  expect 
there  to  be  no  potential  for  significant 
and  widespread  adverse  effect  to 
terrestrial  mammals  from  inhalation 
exposure  to  HAP  emitted  from  the 
Epichlorohydrin  Elastomers  Production 
source  category.  As  this  source  category 
had  no  reported  PB-HAP  emissions,  no 
potential  for  an  adverse  environmental 
effect  exists.  Because  our  results  showed 
no  potential  for  any  adverse 
environmental  effect,  we  also  do  not 
believe  there  is  any  potential  for  an 
adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost-effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazards 
that  the  control  would  provide.  In 
addition,  we  believe  that  there  is  no 
potential  for  adverse  environmental 
effects.  Thus,  we  are  proposing  to  re- 
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adopt  the  existing  MACT  standard  to 
satisfy  section  112(f)  of  the  CAA. 

2.  Hypalon™  Production 

For  the  Hypalon™  Production  source 
category,  we  identified  only  one  control 
option  to  a'ddress  risks  from  hack-end 
operations,  which  were  shown  to  drive 
the  maximum  individual  cancer  risks 
for  this  source  category.  This  control 
option  would  require  HAP  emissions 
reduction  through  pollution  prevention 
or  other  measures  for  these  operations. 
We  estimated  HAP  reduction  resulting 
from  this  control  option  is  about  3.7 
tons  per  year  from  the  baseline  actual 
emissions  level.  We  estimated  that 
achieving  these  reductions  would 
involve  a  capital  cost  of  about 
$3,500,000,  a  total  annualized  cost  of 
about  $1,900,000,  and  a  cost- 
effectiveness  of  $521,000  per  ton  of  HAP 
emissions  reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  1-in-l  million,  the 
annual  cancer  incidence  is  0.0004,  and 
the  population  exposed  to  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million  is  400.  The 
additional  control  requirement  would 
achieve  approximately  20  percent 
reduction  of  all  three  of  these  cancer 
risk  metrics  at  a  very  high  cost.  Further, 
the  analysis  based  on  actual  emission 
levels  has  shown  that  both  chronic  and 
acute  noncancer  hazards  are  below  the 
threshold  value  of  1,  indicating  little  or 
no  potential  for  noncancer  health  effects 
resulting  from  actual  emissions  from  the 
Hypalon™  Production  source  category. 
We  estimate  that  the  MACT  allowable 
emissions  from  this  source  category  are 
approximately  equal  to  the  reported, 
actual  emissions.  Therefore,  the 
estimated  emission  reduction,  costs,  and 
risk  reduction  discussed  above  would 
also  be  applicable  to  the  MACT 
allowable  emissions  level.  As  a  result, 
we  propose  that,  based  on  actual  and 
MACT  allowable  emissions,  the  existing 
MACT  standard  provides  an  ample 
margin  of  safety  (considering  cost, 
technical  feasibility,  and  other  factors) 
to  protect  public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  terrestrial  mammals. 
Because  the  maximufn  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  relatively  low, 
we  expect  there  to  be  no  potential  for 
significant  and  widespread  adverse 
effect  to  terrestrial  mammals  from 
inhalation  exposure  to  HAP  emitted 


from  the  Hypalon™  Production  source 
category.  As  this  source  category  had  no 
reported  PB-HAP  emissions,  no 
potential  for  an  adverse  environmental 
effect  exists.  Because  our  results  showed 
no  potential  for  an  adverse 
environmental  effect,  we  also  do  not 
believe  there  is  any  potential  for  an 
adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost  effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 

3.  Nitrile  Butadiene  Rubber  Production 

For  the  Nitrile  Butadiene  Rubber 
Production  source  category,  we 
identified  two  control  options;  one  to 
address  risks  from  front-end  process 
vent  emissions  and  another  to  address 
risks  from  equipment  leak  emissions. 
Emissions  from  these  sources  were 
shown  to  drive  the  maximum  individual 
cancer  risk  for  this  source  category.  The 
control  option  for  front-end  process 
vents  would  require  controls  to  be 
placed  on  more  vents  by  expanding  the 
applicability  of  the  current  control 
requirements,  and  the  control  option  for 
equipment  leaks  would  involve  a 
requirement  to  install  leakless  valves  to 
prevent  leaks  from  those  components. 
We  estimated  HAP  reduction  resulting 
from  additional  front-end  process  vent 
controls  is  about  14.9  tons  per  year  from 
the  baseline  actual  emissions  level.  We 
estimated  that  achieving  these 
reductions  would  involve  a  capital  cost 
of  about  $310,000,  a  total  annualized 
cost  of  about  $750,000,  and  a  cost- 
effectiveness  of  $50,000  per  ton  of  HAP 
emissions  reduced.  We  estimated  HAP 
reduction  resulting  from  additional 
equipment  leak  controls  is  about  3.7 
tons  per  year  from  the  baseline  actual 
emissions  level.  We  estimated  that 
achieving  these  reductions  would 
involve  a  capital  cost  of  about 
$6,600,000,  a  total  annualized  cost  of 
about  $910,000,  and  a  cost-effectiveness 
of  $244,000  per  ton  of  HAP  emissions 
reduced. 


Based.on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  60-in-l  million, 
the  annual  cancer  incidence  is  0.004, 
and  the  population  exposed  to 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million  is  47,000. 
The  additional  control  requirement 
would  achieve  approximately  25 
percent  reduction  of  all  three  of  these 
cancer  risk  metrics  at  a  very  high  cost. 
Further,  the  analysis  based  on  actual 
emission  levels  has  also  shown  that 
both  the  chronic  and  acute  noncancer 
hazards  are  below  the  threshold  value  of 
1,  indicating  little  or  no  potential  for 
noncancer  health  effects  resulting  from 
actual  emissions  from  the  Nitrile 
Butadiene  Rubber  source  category.  We  - 
estimate  that  the  MACT  allowable 
emissions  from  this  source  category  are 
approximately  equal  to  the  reported, 
actual  emissions.  Therefore,  the 
estimated  emission  reduction,  costs,  and 
risk  reduction  discussed  above  would 
also  be  applicable  to  the  MACT 
allowable  emissions  level.  As  a  result, 
we  propose  that  the  existing  MACT 
standard,  based  on  actual  and  MACT 
allowable  emissions,  provides  an  ample 
margin  of  safety  (considering  cost, 
technical  feasibility,  and  other  factors) 
to  protect  public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  direct  impacts  on 
terrestrial  mammals  and  plants.  Because 
the  maximum  cancer  and  noncancer 
hazards  to  humans  from  inhalation 
exposure  are  relatively  low,  we  expect 
there  to  be  no  potential  for  significant 
and  widespread  adverse  effect  to 
terrestrial  mammals  from  inhalation 
exposure  to  HAP  emitted  from  the 
Nitrile  Butadiene  Rubber  Production 
source  category.  As  this  source  category 
had  no  reported  PB-HAP  emissions,  no 
potential  for  an  adverse  effect  exists. 
Because  our  results  showed  no  potential 
for  an  adverse  environmental  effect,  we 
also  do  not  believe  there  is  any  potential 
for  an  adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost  effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
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chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 

4.  Polybutadiene  Rubber  Production 

For  the  Polybutadiene  Rubber 
Production  source  category,  we 
identified  two  control  options;  one  to 
address  risks  from  front-end  process 
vent  emissions  and  another  to  address 
risks  from  equipment  leak  emissions. 
Emissions  from  these  sources  were 
shown  to  drive  the  maximum  individual 
cancer  risk  for  this  source  category.  The 
control  option  for  front-end  process 
vents  would  require  controls  to  be 
placed  on  more  vents  by  expanding  the 
applicability  of  the  current  control 
requirements,  and  the  control  option  for 
equipment  leaks  would  involve  a 
requirement  to  install  leakless  valves  to 
prevent  leaks  from  those  components. 

We  estimated  HAP  reduction 
resulting  from  additional  front-end 
process  vent  controls  is  about  178  tons 
per  year  from  the  baseline  actual 
emissions  level.  We  estimated  that 
achieving  these  reductions  would 
involve  a  capital  cost  of  about  $310,000, 
a  total  annualized  cost  of  about 
$750,000,  and  a  cost-effectiveness  of 
$4,O0O  per  ton  of  HAP  emissions 
reduced.  We  estimated  HAP  reduction 
resulting  from  additional  equipment 
leak  controls  is  about  52  tons  per  year 
from  the  baseline  actual  emissions  level. 
We  estimated  that  achieving  these 
reductions  would  involve  a  capital  cost 
of  about  $93,000,000,  a  total  annualized 
cost  of  about  $13,000,000,  and  a  cost- 
effectiveness  of  $244,000  per  ton  of  HAP 
emissions  reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  10-in-l  million, 
the  annual  cancer  incidence  is  0.002, 
and  the  population  exposed  to 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million  is  16,000. 
The  additional  control  requirement 
would  achieve  approximately  10 
percent  reduction  of  all  three  of  these 
cancer  risk  metrics  at  a  relatively  high 
cost  considering  that  risks  are  low  under 
the  current  MACT  standard  and  that  the 
reduction  in  risks  is  relatively  small. 
Further,  the  analysis  based  on  actual 
emissions  has  shown  that  both  the 
chronic  and  acute  noncancer  hazards 
are  below  the  threshold  value  of  1. 

We  estimate  that  the  MACT  allowable 
emissions  from  this  source  category  are 
as  high  as  five  times  actual  emission 
levels.  However,  the  additional 
emissions  represented  by  the  MACT 


allowable  emissions  level  are  released 
from  a  part  of  the  production  process 
that  does  not  contribute  appreciably  to 
the  risks  and  for  which  the  control 
option  would  not  affect  emission  levels. 
Therefore,  we  believe  that  the  estimated 
emission  reductions,  costs,  and  risk 
reduction  discuss  above  would  also  be 
applicable  to  the  MACT  allowable 
emissions  level.  As  a  result,  we  propose 
that,  based  on  actual  and  MACT 
allowable  emission  levels,  the  existing 
MACT  standard  provides  an  ample 
margin  of  safety  (considering  cost, 
technical  feasibility,  and  other  factors) 
to  protect  public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  terrestrial  mammals. 
Because  the  maximum  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  relatively  low, 
we  expect  there  to  be  no  potential  for 
significant  and  widespread  adverse 
effect  to  terrestrial  mammals  from 
inhalation  exposure  to  HAP  emitted 
from  the  Polybutadiene  Rubber 
Production  source  category.  As  this 
source  category  had  no  reported  PB- 
HAP  emissions,  no  potential  for  an 
adverse  effect  exists.  Because  our  results 
showed  no  potential  for  an  adverse 
environmental  effect,  we  also  do  not 
believe  there  is  any  potential  for  an 
adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost-effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  .that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 

5.  Styrene  Butadiene  Rubber  and  Latex 
Production 

For  the  Styrene  Butadiene  Rubber  and 
Latex  Production  source  category,  we 
identified  one  available  control  option 
to  address  risks  from  equipment  leaks, 
which  were  shown  to  drive  the 
maximum  individual  cancer  risks  for 
this  source  category.  This  control  option 


woyld  involve  a  requirfement  to  install 
leakless  valves  to  prevent  leaks  from 
those  components. 

We  estimated  HAP  reduction 
resulting  from  installing  leakless  valves 
is  about  6  tons  per  year  from  the 
baseline  actual  emissions  level.  We 
estimated  that  achieving  these 
reductions  would  involve  a  capital  cost 
of  about  $10,600,000,  a  total  annualized 
cost  of  about  $1,500,000,  and  a  cost- 
effectiveness  of  $244,000  per  ton  of  HAP 
emissions  reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  7-in-l  million,  the 
annual  cancer  incidence  is  0.004,  and 
the  population  exposed  to  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million  is  26,000.  The 
additional  control  requirement  would 
achieve  approximately  25  percent 
reduction  of  all  three  of  these  cancer 
risk  metrics  at  a  relatively  high  cost. 
Further,  the  analysis  based  on  actual 
emissions  has  shown  that  both  the 
chronic  and  acute  noncancer  hazards 
are  below  the  threshold  value  of  1. 

We  estimate  that  the  MACT  allowable 
emissions  from  this  source  category  are 
as  high  as  four  times  actual  emission 
levels.  However,  the  additional 
emissions  represented  by  the  MACT 
allowable  emissions  level  are  released 
from  a  part  of  the  production  process 
that  does  not  contribute  appreciably  to 
the  risks  and  for  which  the  control 
option  would  not  affect  emission  levels. 
Therefore,  we  believe  that  the  estimated 
emission  reductions,  costs,  and  risk 
reduction  discussed  above  would  also 
be  applicable  to  the  MACT  allowable 
emissions  level.  As  a  result,  we  propose 
that,  based  on  actual  and  MACT 
allowable  emission  levels,  the  existing 
MACT  standard  provides  an  ample 
margin  of  safety  (considering  cost, 
technical  feasibility,  and  other  factors) 
to  protect  public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  (as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  terrestrial  mammals. 
Because  the  maximum  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  relatively  low, 
we  expect  there  to  be  no  potential  for 
significant  and  widespread  adverse 
effect  to  terrestrial  mammals  fi-om 
inhalation  exposure  to  HAP  emitted 
from  the  Styrene  Butadiene  Rubber  and 
Latex  Production  source  category.  As 
this  source  category  had  no  reported 
PB-HAP  emissions,  no  potential  for  an 
adverse  effect  was  identified.  Since  our 
results  showed  no  potential  for  an 
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adverse  environmental  effect,  we  also 
do  not  believe  there  is  any  potential  for 
an  adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost-effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 

6.  Marine  Vessel  Loading  Operations 

For  the  Marine  Vessel  Loading 
Operations  source  category,  we 
identified  one  control  option  to  address 
risks  from  ethylene  dichloride 
emissions,  which  were  shown  to  drive 
the  maximum  individual  cancer  risks 
for  this  source  category.  This  control 
option  would  require  the  same 
performance  standard  specified  in  the 
original  MACT  standard  to  be  used  at 
more  facilities  by  lowering  the 
applicability  limit  for  ethylene 
dichloride  emissions  from  10  tons  per 
year  to  approximately  2.6  tons  per  year. 
We  estimated  HAP  reduction  resulting 
from  this  control  option  is  about  15  tons 
per  year  from  the  baseline  actual 
emissions  level.  We  estimated  that 
achieving  these  reductions  would 
involve  a  capital  cost  of  about 
$57,000,000,  a  total  annualized  cost  of 
about  $11,000,000,  and  a  cost- 
effectiveness  of  over  $700,000  per  ton  of 
HAP  emissions  reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  1-in-l  million,  the 
annual  cancer  incidence  is  0.01,  and  the 
population  exposed  to  individual 
lifetime  cancer  risk  of  greater  than  or 
equal  to  1-in-l  million  is  2,400.  The 
additional  control  requirement  would 
achieve  approximately  5  percent 
reduction  of  all  three  of  these  cancer 
risk  metrics  at  a  very  high  cost.  The 
analysis  based  on  actual  emission  levels 
has  also  shown  that  both  the  chronic 
and  acute  noncancer  risks  are  below  the 
threshold  value  of  1. 

We  estimate  that  the  MACT  allowable 
emissions  from  this  source  category 
could  be  10  times  the  reported  actual 
emissions,  which  could  potentially 
result  in  risk  impacts  up  to  10  times 


those  estimated  for  the  actual  emissions 
level.  Assuming  all  impacts  were 
proportional  to  those  predicted  for 
actual  emissions,  this  control  option 
would  result  in  an  emission  reduction 
of  around  150  tons  per  year  (based  on 
a  factor  of  10).  The  risk  reduction  would 
still  be  minimal.  The  cost  would  not 
differ,  resulting  in  a  cost  effectiveness  of 
around  $700,000  per  ton  based  on 
MACT  allowable  emissions. 

As  a  result,  we  propose  that,  based  on 
actual  and  MACT  allowable  emissions, 
the  existing  MACT  standard  provides  an 
ample  margin  of  safety  (considering 
cost,  technical  feasibility,  and  other 
factors)  to  protect  public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  terrestrial  mammals. 
Because  the  maximum  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  relatively  low, 
we  expect  there  to  be  no  significant  and 
widespread  adv'^erse  effect  to  terrestrial 
mammals  from  inhalation  exposure  to 
HAP  emitted  from  the  Marine  Vessel 
Loading  Operations  source  category.  To 
assess  the  potential  for  adverse  effect  to 
other  wildlife,  we  have  carried  out  a 
screening-level  assessment  of  adverse 
environmental  effects  via  exposure  to 
PB-HAP  emissions.  This  source 
category  reported  PB-HAP  emissions, 
but,  based  on  our  application  of  the 
screening  scenario  developed  for 
TRIM.FaTE  model,  no  potential  for  an 
adverse  environment  effect  via 
multipathway  exposures  was  identified. 
Because  our  results  showed  no  potential 
for  an  adverse  environmental  effect,  we 
also  do  not  believe  there  is  any  potential 
for  an  adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost-effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 


7.  Mineral  Wool  Production 

For  the  Mineral  Wool  Production 
source  category,  we  identified  one 
available  control  option  to  address  risks 
from  fiber  collection  and  cooling 
chambers,  the  emission  points  which 
were  shown  to  drive  the  maximum 
individual  cancer  risks  for  this  source 
category.  This  control  option  would 
require  sources  to  add  thermal 
incinerators  to  control  emissions  from 
these  areas. 

We  estimated  HAP  reduction 
resulting  from  this  control  option  is 
about  48  tons  per  year  from  tbe  baseline 
actual  emissions  level.  We  estimated 
that  achieving  these  reductions  would 
involve  a  capital  cost  of  about 
$65,000,000,  a  total  annualized  cost  of 
about  $13,000,000,  and  a  cost- 
effectiveness  of  $270,000  per  ton  of  HAP 
emissions  reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  30-in-l  million, 
the  annual  cancer  incidence  is  0.008, 
and  the  population  exposed  to 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million  is 
110,000.  The  additional  control 
requirement  would  achieve  less  than  10 
percent  reduction  of  all  three  of  these 
cancer  risk  metrics  at  a  very  high  cost. 
The  analysis  has  also  shown  that  the 
chronic  noncancer  hazards  are  low 
based  on  actual  emissions.  While  the 
refined  assessment  for  acute  impacts 
using  actual  emission  suggests  that 
short-term  arsenic  and  formaldehyde 
concentrations  at  five  modeled  facilities 
could  exceed  their  acute  REL  values  by 
as  much  as  factors  of  4  and  8, 
respectively,  if  worst-case 
meteorological  conditions  (which  occur 
roughly  10  percent  of  the  time)  are 
present  at  the  same  time  that  maximum 
hourly  emissions  of  these  chemicals 
exceed  the  average  hourly  emission  rate 
by  a  factor  of  2.  However,  as  noted 
earlier  in  this  preamble,  exceedances  of 
these  REL  values  may  occur  even  at 
average  emission  rates  for  roughly  10 
percent  of  the  hours  in  a  year.  In 
addition,  the  threshold  exceedance  was 
of  the  REL  value  only.  As  noted  in  the 
acute  REL  documentation,  “RELs  are 
based  on  the  most  sensitive,  relevant, 
adverse  health  effect  reported  in  the 
medical  and  toxicological  literature. 
RELs  are  designed  to  protect  the  most 
sensitive  individuals  in  the  population 
by  the  inclusion  of  margins  of  safety. 
Since  margins  of  safety  are  incorporated 
to  address  data  gaps  and  uncertainties, 
exceeding  the  REL  does  not 
automatically  indicate  an  adverse  health 
impact.” 
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We  estimate  that  the  MACT  allowable 
emissions  from  this  source  category 
could  be  as  high  as  two  times  the 
reported  actual  emissions,  which  could 
potentially  result  in  risk  impacts  double 
those  estimated  for  the  actual  emissions 
level.  Assuming  all  impacts  were 
proportional  to  those  predicted  for 
actual  emissions,  this  incinerator 
control  option  would  result  in  an 
emission  reduction  of  around  96  tons 
per  year  and  a  risk  reduction  of 
approximately  20  percent.  The  cost 
would  not  differ,  resulting  in  a  cost 
effectiveness  of  around  $135,000  per  ton 
based  on  MACT  allowable  emissions. 
Finally,  the  REL  value  for  arsenic  is 
designed  for  a  four  hour  exposure 
whereas  the  exposure  duration  used  in 
the  modeling  scenario  was  one  hour, 
making  the  use  of  the  REL  in  this 
application  more  protective  of  human 
health  than  if  the  exposure  durations 
were  the  same.  Considering  these 
factors,  although  we  cannot  completely 
rule  out  the  potential  for  acute  impacts 
from  formaldehyde  or  arsenic  at  these 
facilities,  we  believe  it  to  be  unlikely 
any  acute  health  impacts  would  actually 
occur.  As  a  result,  we  propose  that, 
based  on  actual  and  MACT  allowable 
emissions  levels,  the  existing  MACT 
standard,  provides  an  ample  margin  of 
safety  (considering  cost,  technical 
feasibility,  and  other  factors)  to  protect 
public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  terrestrial  mammals. 
Because  the  maximum  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  relatively  low, 
we  expect  there  to  be  no  potential  for 
significant  and  widespread  adverse 
.effect  to  terrestrial  mammals  from 
inhalation  exposure  to  HAP  emitted 
from  the  Mineral  Wool  Production 
source  category.  To  evaluate  the 
potential  for  adverse  effects  to  other 
wildlife,  we  carried  out  a  screening- 
level  assessment  of  adverse 
environmental  effects  via  exposure  to 
PB-HAP  emissions.  This  source 
category  reported  PB-HAP  emissions, 
but,  based  on  our  application  of  the 
screening  scenario  developed  for 
TRIM.FaTE  model,  no  potential  for  an 
adverse  environment  effect  via 
multipathway  exposures  was  identified. 
Because  our  results  showed  no  potential 
for  an  adverse  environmental  effect,  we 
also  do  not  believe  there  is  any  potential 
for  an  adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical  . 


habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost-effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 

8.  Pharmaceuticals  Production 

For  the  Pharmaceuticals  Production 
source  category,  we  identified  one 
available  control  option  to  address  risks 
from  equipment  leaks,  which  were 
shown  to  drive  the  maximum  individual 
cancer  risks  for  this  source  category. 

This  control  option  would  involve  a 
work  practice  requirement  to  monitor 
valves  monthly  until  fewer  than  0.5 
percent  of  valves  are  leaking. 

We  estimated  HAP  reduction 
resulting  from  this  control  option  is 
about  107  tons  per  year  from  the 
baseline  actual  emissions  level.  We 
estimated  that  achieving  these 
reductions  would  involve  no  capital 
costs,  a  total  annualized  cost  of  about 
$820,000,  and  a  cost-effectiveness  of 
$7,600  per  ton  of  HAP  emissions 
reduced. 

Based  on  actual  emissions,  we 
estimate  the  maximum  individual 
lifetime  cancer  risk  is  10-in-l  million, 
the  annual  cancer  incidence  is  0.001, 
and  the  population  exposed  to 
individual  lifetime  cancer  risk  of  greater 
than  or  equal  to  1-in-l  million  is  4,900. 
The  application  of  the  additional 
control  option  would  reduce  all  three  of 
these  relatively  low  cancer  risks  metrics 
by  less  than  10  percent.  We  propose  that 
the  costs  for  this  option  are 
disproportionate  to  the  limited  cancer 
health  benefit  potentially  achievable 
with  the  controls.  Further,  the  analysis 
has  also  shown  that  both  the  chronic 
and  acute  noncancer  hazards  are  low, 
based  on  actual  emissions.  While  the 
assessment  for  acute  impacts  using 
actual  emissions  suggests  that  short¬ 
term  chloroform  concentrations  at  one 
modeled  facility  could  exceed  the  acute 
threshold,  this  is  only  if  worst-case 
meteorological  conditions  are  present 
(estimated  at  roughly  0.1  percent  of  the 
year)  at  the  same  time  that  maximum 
hourly  emissions  of  these  chemicals 
-  exceed  the  average  actual  hourly 


emission  rate  by  a  factor  of  5.  In 
addition,  the  threshold  exceedance  was 
of  the  REL  value  only.  As  noted  in  the 
acute  REL  documentation,  “RELs  are  • 
based  on  the  most  sensitive,  relevant, 
adverse  health  effect  reported  in  the 
medical  and  toxicological  literature. 
RELs  are  designed  to  protect  the  most 
sensitive  individuals  in  the  population 
by  the  inclusion  of  margins  of  safety. 
Since  margins  of  safety  are  incorporated 
to  address  data  gaps  and  uncertainties, 
exceeding  the  REL  does  not 
automatically  indicate  an  adverse  health 
impact.”  Finally,  the  REL  value  for 
chloroform  (the  only  HAP  with  the 
potential  for  acute  impacts  in  the 
refined  analysis)  is  designed  for  a  7- 
hour  exposure,  whereas  the  exposure 
duration  used  in  the  modeled  scenario 
was  1  hour,  making  the  uses  of  the  REL 
in  this  application  more  protective  of 
human  health  than  if  the  exposure 
durations  were  the  same.  Considering 
these  factors,  we  believe  it  to  b6 
unlikely  any  acute  health  impacts 
would  actually  occur. 

We  estimate  that  the  MACT  allowable 
emissions  from  this  source  category 
could  be  as  much  as  25  percent  higher 
than  the  reported  actual  emissions, 
which  could  potentially  result  in  risk 
impacts  25  percent  higher  than  those 
estimated  for  the  actual  emissions  level. 
Assuming  all  impacts  are  proportional 
to  those  predicted  for  actual  emissions, 
this  equipment  leak  control  option 
would  result  in  an  emission  reduction 
of  around  130  tons  per  year.  The  risk 
reduction  would  still  be  minimal.  The 
cost  would  not  differ,  although  the  cost 
effectiveness  would  be  somewhat  lower 
at  over  $6,000  per  ton  when  based  on 
MACT  allowable  emissions.  As  a  result, 
we  propose  that,  based  on  actual  and 
MACT  allowable  emissions,  the  existing 
MACT  standard  provides  an  ample 
margin  of  safety  (considering  cost, 
technical  feasibility,  and  other  factors) 
to  protect  public  health. 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protective  of  terrestrial  mammals. 
Because  the  maximum  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  relatively  low, 
we  expect  there  to  be  no  potential  for 
significant  and  widespread  adverse 
effect  to  terrestrial  mammals  from 
inhalation  exposure  to  HAP  emitted 
from  the  Pharmaceuticals  Production 
source  category.  To  evaluate  the 
potential  for  adverse  effect  to  other 
wildlife,  we  carried  out  a  screening- 
level  assessment  of  adverse 
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environmental  effects  via  exposure  to 
PB-HAP  emissions.  This  source 
category  reported  PB-HAP  emissions, 
but,  based  on  our  application  of  the 
screening  scenario  developed  for 
TRIM.FaTE  model,  no  potential  for  an 
adverse  environment  effect  via 
multipathway  exposures  was  identified. 
Since  our  results  showed  no  potential 
for  an  adverse  environmental  effect,  we 
also  do  not  believe  there  is  any  potential 
for  an  adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health.  The  additional  control  available 
is  not  cost-effective  in  light  of  the 
additional  health  protection  against 
maximum  individual  cancer  risk  and 
chronic  and  acute  noncancer  hazard  the 
control  would  provide.  In  addition,  we 
believe  that  there  is  no  potential  for 
adverse  environmental  effect.  Thus,  we 
are  proposing  to  re-adopt  the  existing 
MACT  standard  to  satisfy  section  112(f) 
of  the  CAA. 

9.  Printing  and  Publishing  Industry 

The  Printing  and  Publishing  source 
category  emits  HAP  which  are  known, 
probable,  or  possible  carcinogens.  EPA 
evaluated  the  emissions  of  these  HAP 
and  determined  that  they  pose 
maximum  individual  cancer  risks  less 
than  1-in-l  million  to  the  individual 
most  exposed.  Because  these  risks  are 
less  than  1-in-l  million,  EPA  is  not 
required  to  promulgate  standards  under 
112(f)(2)  for  the  Printing  and  Publishing 
source  category  unless  promulgation  of 
standards  is  required  to  prevent  an 
adverse  environmental  effect. 
Accordingly,  EPA  undertook  further 
analysis  to  assess  whether 
environmental  effects  might  result  from 
emissions  from  this  source  category. 

Our  analysis  demonstrated  that 
chronic  noncancer  risks  are  expected  to 
be  low,  based  on  actual  and  MACT 
allowable  emissions.  We  determined 
that  emissions  from  the  Printing  and 
Publishing  category  would  result  in 
chronic  noncancer  target  organ-specific 
HI  less  than  or  equal  to  1  for  the 
individual  most  exposed.  Thus  we  do 
not  anticipate  that  actual  or  MACT 
allowable  emissions  would  3  esult  in 
adverse  chronic  noncancer  health 
effects. 

While  the  refined  assessment  for 
acute  impacts  suggests  that  short-term 
toluene  concentrations  at  six  modeled 
facilities  could  exceed  acute  thresholds. 


we  believe  it  unlikely  that  acute  impacts 
would  occur.  Acute  impacts  of  policy 
significance  are  unlikely  because  we 
based  the  refined  assessment  on  w'orst- 
case  meteorological  conditions 
(estimated  to  occur  up  to  2  percent  of 
the  time)  being  present  at  the  same  time 
that  maximum  hourly  emissions  of 
toluene  exceed  the  average  hourly 
emission  rate  by  a  factor  of  10, 
coincident  with  individuals  being  in  the 
location  of  maximum  impact.  This  set  of 
assumptions  results  in  an  estimate  of  a 
10-fold  exceedance  of  the  toluene  REL. 

As  noted  in  the  acute  REL 
documentation,  “RELs  are  based  on  the 
most  sensitive,  relevant,  adverse  health 
effect  reported  in  the  medical  and 
toxicological  literature.  RELs  are 
designed  to  protect  the  most  sensitive 
individuals  in  the  population  by  the 
inclusion  of  margins  of  safety.  Since 
margins  of  safety  are  incorporated  to 
address  data  gaps  and  uncertainties, 
exceeding  the  REL  does  not 
automatically  indicate  an  adverse  health 
impact.” 

We  are  also  required  to  consider  the 
potential  for  adverse  impacts  to  the 
environment  as  part  of  a  residual  risk 
assessment.  As  previously  noted,  we 
believe  that  human  toxicity  values  for 
the  inhalation  pathway  are  generally 
protectiv'^e  of  terrestrial  mammals. 
Because  the  maximum  cancer  and 
noncancer  hazards  to  humans  from 
inhalation  exposure  are  low,  we  expect 
there  to  be  no  potential  for  significant 
and  widespread  adverse  effect  to 
terrestrial  mammals  from  inhalation 
exposure  to  HAP  emitted  from  the 
Printing  and  Publishing  Industry  source 
category.  To  evaluate  the  potential  for 
adverse  effect  to  other  wildlife,  we 
carried  out  a  screening-level  assessment 
of  adverse  environmental  effects  via 
exposure  to  PB-HAP  emissions.  This 
source  category  reported  PB-HAP 
emissions,  but,  based  on  our  application 
of  the  screening  scenario  developed  for 
TRIM.FaTE  model,  no  potential  for  an 
adverse  environment  effect  via 
multipathway  exposures  was  identified. 
Because  our  results  showed  no  potential 
for  an  adverse  environmental  effect,  we 
also  do  not  believe  there  is  any  potential 
for  an  adverse  effect  on  threatened  or 
endangered  species  or  on  their  critical 
habitat  within  the  meaning  of  50  CFR 
402.14(a).  With  these  results,  we  have 
concluded  that  a  consultation  with  the 
Fish  and  Wildlife  Service  is  not 
necessary. 

In  summary,  we  propose  that  the 
current  MACT  standard  provides  an 
ample  margin  of  safety  to  protect  public 
health  because  the  maximum  individual 
cancer  risk  is  below  1-in-l  million,  the 
chronic  noncancer  risks  are  low,  and  the 


acute  noncancer  hazards  are  below  a 
level  of  concern.  In  addition,  we  believe 
that  there  is  no  potential  for  adverse 
environmental  effect.  In  reaching  this 
conclusion,  we  did  not  consider  costs. 
Thus,  we  are  proposing  to  re-adopt  the 
existing  MACT  standard  to  satisfy 
section  112(f)  of  the  CAA. 

G.  What  are  the  results  of  the  technology 
review? 

Section  112(d)(6)  of  the  CAA  requires 
us  to  review  and  revise  MACT 
standards,  as  necessary,  every  8  years, 
taking  into  account  developments  in 
practices,  processes,  and  control 
technologies  that  have  occurred  during 
that  time.  This  authority  provides  us 
with  broad  discretion  to  revise  the 
MACT  standards  as  we  determine 
necessary,  and  to  account  for  a  wide 
range  of  relevant  factors.  We  interpret 
CAA  section  112(d)(6)  as  requiring  us  to 
consider  developments  in  pollution 
control  in  the  industry  “taking  into 
account  developments  in  practices, 
processes,  and  control  technologies,” 
and  to  assess  the  costs  of  potentially 
stricter  standards  reflecting  those 
developments  (69  FR  48351).  We 
consider  “developments  in  practices, 
processes,  and  control  technologies”  to 
be: 

•  Any  add-on  control  technology  or 
other  equipment  (e.g.,  floating  roofs  for 
storage  tanks)  that  was  not  identified 
and  considered  during  MACT 
development  for  the  source  category, 

•  Any  improvements  in  add-on 
control  technology  or  other  equipment’ 
(that  was  identified  and  considered 
during  MACT  development  for  the 
source  category)  that  could  result  in 
significant  additional  emission 
reduction, 

•  Any  work  practice  or  operational 
procedure  that  was  not  identified  and 
considered  during  MACT  development 
for  the  source  category,  and 

•  Any  process  change  or  pollution 
prevention  alternative  that  could  be 
broadly  applied  that  was  not  identified 
and  considered  during  MACT 
development  for  the  source  category. 

For  the  source  categories  in  RTR 
Group  2A,  our  review  of  developments 
in  practices,  processes,  and  control 
technologies  has  been  on-going  since 
promulgation  of  the  five  NESHAP.  In 
the  years  since  the  RTR  Group  2A 
NESHAP  were  promulgated,  EPA  has 
developed  air  toxics  regulations  for  a 
number  of  source  categories  that  emit 
HAP  from  the  same  type  of  emission 
sources  and  have  evaluated  practices, 
processes,  and  control  techniques  for 
each  rulemaking.  Thus,  the  first  source 
of  information  about  practices, 
processes,  and  control  technologies  is 
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our  own  data  and  experience  with  the 
various  industry  sectors  and  source 
categories. 

The  second  source  of  information  is 
EPA’s  RACT/BACT/LAER 
clearinghouse.  The  RACT/BACT/LAER 
clearinghouse  is  an  EPA-maintained 
central  data  base  of  case-specific 
information  on  the  “Best  Available”  air 
pollution  technologies  that  have  been 
required  to  reduce  the  emissions  of  air 
pollutants  from  stationary  sources  (e.g., 
power  plants,  steel  mills,  chemical 
plants,  etc.).  The  third  source  of 
information  is  information  received 
directly  from  the  industry  regarding  any 
developments  in  practices,  processes,  or 
controls. 

The  sections  below  provide  more 
discussion  about  the  technology  review 
analyses  and  results  for  each  of  the  nine 
source  categories.  More  detail  about  the 
technology  review  can  be  found  in  the 
technology  review  documents  written  - 
for  each  source  category.  The 
technology  review  documents  are  in  the 
RTR  Group  2A  docket. 

1.  Polymers  and  Resins  I 

In  the  decade  since  the  Polymers  and 
Resins  I  NESHAP  was  promulgated, 

EPA  has  developed  18  air  toxics 
regulations  for  source  categories  that 
emit  organic  HAP  from  the  same  type  of 
emission  sources  that  are  present  in  the 
five  Polymers  and  Resins  source 
categories  in  RTR  Group  2A.  We 
reviewed  the  regulatory  requirements 
and/or  technical  analyses  for  these  18 
regulations  for  new  practices,  processes, 
and  control  techniques.  We  also 
conducted  a  search  of  the  BACT/RACT/ 
LAER  clearinghouse  for  controls  for 
VOC-  and  HAP-emitting  processes  in 
the  Polymers  and  Resins  and  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
categories  with  permits  dating  back  to 
1997.  In  addition  to  these  two  sources 
of  information,  we  obtained  information 
directly  from  the  industry  regarding  any 
developments  in  practices,  processes,  or 
controls. 

We  identified  no  advancements  in 
practices,  processes,  and  control 
technologies  applicable  to  the  emission 
sources  in  the  Polymers  and  Resins  I 
source  categories  in  our  technology 
review. 

2.  Marine  Vessel  Loading  Operations 

In  the  decade  since  the  Marine  Vessel 
Loading  NESHAP  was  promulgated, 
EPA  has  developed  eight  air  toxics 
regulations  for  source  categories  that 
emit  organic  HAP  from  the  same  type  of 
emission  sources  that  are  pre.sent  in  the 
marine  vessel  loading  source  category. 
We  reviewed  the  regulatory 


requirements  and/or  technical  analyses 
for  these  eight  regulations  for  new 
practices,  processes,  and  control 
techniques.  We  also  conducted  a  search 
of  the  BACT/RACT/LAER  clearinghouse 
for  controls  for  VOC-  and  HAP-emitting 
loading  processes  in  the  Organic  Liquid 
Storage  and  Marketing  categories  with 
permits  dating  back  to  1997.  In  addition 
to  these  two  sources  of  information,  we 
also  obtained  information  from 
industries  with  similar  emissions 
sources  with  potentially  transferable 
controls  to  determine  if  they  have  any 
developments  in  practices,  processes,  or 
controls  that  could  be  applied  here. 

We  identified  no  advancements  in 
practices,  processes,  and  control 
technologies  applicable  to  the  emission 
sources  in  the  Marine  Vessel  Loading 
source  category  in  our  technology 
review. 

3.  Mineral  Wool  Production 

Since  the  Mineral  Wool  NESHAP  was 
promulgated,  EPA  has  developed 
several  air  toxics  regulations  for  source 
categories  that  emit  organic  HAP  from 
similar  types  of  emission  sources  that 
are  present  in  the  mineral  wool  source 
category.  These  similar  types  of 
emissions  sources  include  both  melting 
furnaces  and  curing  ovens.  We  reviewed 
the  regulatory  requirements  and/or 
technical  analyses  associated  with  each 
of  the  subsequent  regulatory  actions  to 
identify  any  practices,  processes,  and 
control  techniques  considered  in  these 
efforts  that  could  possibly  be  applied  to 
the  Mineral  Wool  Production  source 
category.  In  addition  to  the  review  of 
subsequent  regulatory  actions  for 
similar  emissions  types  such  as  melting 
furnaces  and  curing  ovens,  EPA 
conducted  a  review  for  other  VOC-  and 
organic  HAP-emitting  processes  that 
have  similar  technology-transferable 
controls. 

We  also  conducted  a  search  of  the 
BACT/RACT/LAER  clearinghouse  for 
the  Mineral  Wool  Production  source 
category  and  found  the  following, 
processes,  practices,  and  control 
technologies:  wet  scrubbers  for 
particulate  matter  (PM);  baghouse  dust 
collectors  for  PM;  electrostatic 
precipitators  for  PM;  and  thermal 
oxidizer  for  VOC.  These  practices, 
processes,  and  control  technologies  are 
all  examples  of  the  types  of  emission 
reduction  techniques  that  were 
considered  in  the  development  of  the 
Mineral  Wool  MACT  standard.  In 
addition  to  the  search  for  similar 
•  processes  such  as  cupolas,  melting 
ovens  or  furnaces,  and  curing  ovens,  we 
conducted  a  search  for  other  PM,  HAP 
metals,  VOC,  and  organic  HAP 
processes  that  have  similar,  technology- 


transferable  controls.  No  developments 
in  practices,  processes,  or  control 
technologies  were  revealed  as  a  result  of 
that  search. 

In  addition  to  these  two  sources  of 
information,  we  also  obtained 
information  from  industries  with 
technology  transferable  controls 
regarding  developments  in  practices, 
processes,  or  controls. 

We  identified  no  advancements  in 
practices,  processes,  and  control 
technologies  applicable  to  the  emission 
sources  in  the  Mineral  Wool  Production 
source  category  in  our  technology 
review. 

4.  Pharmaceuticals  Production 

In  the  decade  since  the 
Pharmaceutical  NESHAP  was 
promulgated,  EPA  has  developed  10  air 
toxics  regulations  for  source  categories 
that  emit  organic  HAP  from  the  same 
type  of  emission  sources  that  are  present 
in  the  pharmaceutical  source  category. 
We  reviewed  the  regulatory 
requirements  and/or  technical  analyses 
for  these  10  regulations  for  new 
practices,  processes,  and  control 
techniques.  We  also  conducted  a  search 
of  the  BACT/RACT/LAER  clearinghouse 
for  controls  for  VOC-  and  HAP-emitting 
processes  in  the  Pharmaceuticals  source 
category. 

We  identified  no  advancements  in 
practices,  processes,  and  control 
technologies  applicable  to  the  emission 
sources  in  the  Pharmaceuticals 
Production  source  categories  in  our 
technology  review. 

5.  Printing  and  Publishing  Industry 

In  the  twelve  years  since  the  Printing 
and  Publishing  NESHAP  was 
promulgated,  EPA  has  developed  three 
air  toxics  regulations  that  emit  organic 
HAP  from  emission  sources  that  are 
similar  to  those  addressed  in  the 
Printing  and  Publishing  NESHAP.  We 
reviewed  the  regulatory  requirements 
and/or  technical  analyses  associated 
with  each  of  three  subsequent  regulatory 
actions  to  identify  any  practices, 
processes,  and  control  techniques 
considered  in  these  efforts  that  could 
possibly  be  applied  to  the  Printing  and 
Publishing  Industry  source  category.  We 
also  conducted  a  search  of  the  BACT/ 
RACT/LAER  clearinghouse  for  permits 
dating  back  to  1990  for  controls  foi 
VOC-  and  HAP-emitting  processes  in 
the  Printing  and  Publishing  Industry 
and  four  additional  source  categories 
with  emission  sources  similar  to  those 
in  the  Printing  and  Publishing  Industry 
source  category. 

In  addition  to  these  two  sources  of 
information,  we  obtained  information 
directly  from  the  printing  and 
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publishing  industry  and  the  closely 
related  paper,  film,  and  foil  coating 
industry  regarding  developments  in 
practices,  processes,  or  controls. 

We  identified  no  advancements  in 
practices,  processes,  and  control 
technologies  applicable  to  the  emission 
sources  in  the  Printing  and  Publishing 
source  category  in  our  technology 
review. 

II.  Proposed  Action 

We  propose  that  each  of  the  five 
MACT  standards  for  the  nine  source 
categories  evaluated  in  RTR  Group  2A — 
Epichlorohydrin  Elastomers  Production, 
HypalonTM  Production,  Nitrile 
Butadiene  Rubber  Production, 
Polybutadiene  Rubber  Production,  and 
Styrene  Butadiene  Rubber  and  Latex 
Production,  Marine  Vessel  Loading 
Operations,  Mineral  Wool  Production, 
Pharmaceuticals  Production,  and  the 
Printing  and  Publishing  Industry — 
provide  an  ample  margin  of  safety  to 
protect  public  health  and  adverse 
environmental  effect.  Thus,  we  are 
proposing  to  re-adopt  each  of  these 
standards  for  purposes  of  meeting  the 
requirements  of  CAA  section  112(f)(2). 

In  addition,  we  propose  that  there  are 
no  developments  in  practices, 
processes,  or  control  technologies  that 
support  revision  of  the  five  MACT 
standards  pursuant  to  CAA  section 
112(d)(6). 

A.  What  is  the  rationale  for  our 
proposed  action  under  CAA  Section 
112(f)? 

Section  112(f)  of  the  CAA  requires 
that  EPA  promulgate  standards  for  a 
category  if  promulgation  of  such 
standards  is  required  to  provide  an 
ample  margin  of  safety  to  protect  public 
health  or  to  prevent,  taking  into 
consideration  costs,  energy,  safety,  and 
other  relevant  factors,  an  adverse 
environmental  effect.  The  approach  we 
use  to  make  this  determination  is  that 
set  forth  in  the  preamble  to  the  Benzene 
NESHAP.  First,  we  exclusively  evaluate  • 
health  risk  measures  and  information  in 
determining  whether  risks  are 
acceptable.  Second,  we  may  consider 
costs  and  other  factors  in  deciding 
whether  further  emission  reductions  are 
necessary  to  provide  an  ample  margin  of 
safety  to  protect  public  health.  The  EPA 


Facility  data 


is  not  required  to  promulgate  standards 
for  a  source  category  under  CAA  section 
112(f)  if  the  emissions  standards  protect 
public  health  with  an  ample  margin  of 
safety  and  prevent  an  adverse 
environmental  effect. 

We  determined  for  the  printing  and 
publishing  industry  that  the  maximum 
individual  cancer  risks  were  less  than  1- 
in-1  million  to  the  individual  most 
exposed,  and  that  emissions  were 
unlikely  to  cause  other  adverse  human 
health  or  environmental  effects.  For  the 
other  eight  source  categories  addressed 
in  this  proposal,  Epichlorohydrin 
Elastomers  Production,  Hypalon 
Production,  Nitrile  Butadiene  Rubber 
Production,  Polybutadiene  Rubber 
Production,  Styrene-Butadiene  Rubber 
and  Latex  Production,  Marine  Vessel 
Loading  Operations,  Mineral  Wool 
Production,  and  Pharmaceuticals 
Production,  we  determined  that 
maximum  individual  cancer  risks  were 
between  1-in-l  million  and  100-in-l 
million  to  the  individual  most  exposed. 
Because  the  risks  to  the  individual  most 
exposed  are  greater  than  1-in-l  million 
for  these  source  categories,  we 
considered  whether  the  existing 
NESAHP  provides  an  ample  margin  of 
safety  to  protect  public.  In  doing  so,  we 
took  into  account  chronic  non-cancer 
risks,  acute  risks,  and  environmental 
risks.  For  each  of  these  eight  source 
categories,  we  evaluated  one  or  more 
control  options  and  considered  the  cost 
of  such  controls,  the  emission 
reductions  that  would  achieve  and  the 
impacts  of  those  options  on  public 
health.  We  determined  that  the  existing 
NESHAP  for  each  source  category 
provides  an  ample  margin  of  safety  to  * 
protect  public  health  and  prevents 
adverse  environmental  effects. 

Therefore,  we  determined  that  changes 
to  the  NESHAP  are  not  required  to 
satisfy  section  112(f)  of  the  CAA.  This 
finding  considers  the  additional  costs  of 
further  control  compared  with  the 
relatively  small  reductions  in  health 
risks  achieved  by  the  options  for  further 
control  for  each  source  category. 

B.  What  is  the  rationale  for  our 
proposed  action  under  CAA  Section 
112(d)(6)? 

As  explained  in  section  I.F.  of  this 
preamble,  there  have  been  no  significant 


developments  in  practices,  processes,  or 
control  technologies  since  promulgation 
of  the  NESHAP.  Because  there  have 
been  no  such  significant  developments 
and  because  existing  standards  provide 
an  ample  margin  of  safety  to  protect 
public  health,  we  conclude  that  no 
further  revisions  to  the  standards 
affected  by  this  proposal  are  needed 
under  section  112(d)(6)  of  the  CAA. 

III.  Request  for  Comments 

We  request  comment  on  all  aspects  of 
the  proposed  action.  All  significant 
comments  received  during  the  comment 
period  will  be  considered.  In  addition  to 
general  comments  on  the  proposed 
actions,  we  are  also  interested  in 
additional  data  to  reduce  the 
uncertainties  of  the  risk  assessments. 
Comments  must  provide  supporting 
documentation  in  sufficient  detail  to 
allow  characterization  of  the  quality  and 
representativeness  of  the  data  or 
information. 

The  facility-specific  data  for  each 
source  category  are  available  for 
download  on  the  RTR  Web  page  at 
http://www.epa.gov/ttn/atw/rrisk/ 
rtrpg.html.  The  nine  source  categories 
affected  by  this  proposal  are  referred  to 
as  Group  2A  of  RTR  Phase  2.  These  data 
files  include  detailed  information  for 
each  emissions  release  point  at  each 
facility  in  the  source  category.  For  large 
integrated  facilities  with  multiple 
processes  representing  multiple  source 
categories,  it  is  often  difficult  to  clearly 
distinguish  the  source  category  to  which 
each  emission  point  belongs.  For  this 
reason,  the  data  available  for  download 
for  each  source  category  include  all 
emission  points  for  each  facility  in  the 
source  category,  though  only  the 
emission  points  marked  as  belonging  to 
the  specific  source  category  in  question 
were  included  in  the  analysis  for  that 
source  category. 

The  data  files  for  each  source  category 
must  be  downloaded  from  the  RTR  Web 
page  to  be  viewed  (http://www.epa.gov/ 
ttn/atw/rrisk/rtrpg.html)-  These  are 
Microsoft®  Access  files,  which  require 
Microsoft®  Access  to  be  viewed  (if  you 
do  not  have  Microsoft®  Access,  contact 
us  by  e-mail  at  RTR@epa.gov).  Each  file 
contains  the  following  information  from 
the  NEI  for  each  facility  in  the  source 
category: 


Emissions  data 


EPA  Region  .  j  Pollutant  Code. 

Tribal  Code  . .  i  Pollutant  Code  Description. 

Tribe  Name .  j  HAP  Category  Name. 

State  Abbreviation  . . j  Emissions  (TPY). 

i  Control  Measure  in  Place  (Y/N). 

County  Name .  I  MACT  Code. 

State  County  FIPS . !  MACT  Source  Category  Name. 
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NEI  Site  ID . 

Facility  Name . 

Location  Address . 

City  Name . 

State  Name . 

Zip  Code  . 

Facility  Registry  Identifier 
State  Facility  Identifier  .... 

SIC  Code  . 

SIC  Code  Description  . 

NAICS  Code  . 

Facility  Category  Code  ... 
Facility  Category . 


Facility  data  j  Emissions  data 


1  MACT  Flag. 

j  MACT  Compliance  Status  Code. 

!  see  Code, 
see  Code  Description. 

Emission  Unit  ID. 

Process  ID. 

Emission  Release  Point  ID. 

Emission  Release  Point  Type  Code. 

Emission  Release  Point  Type. 

Stack  Default  Flag. 

Stack  Default  Flag  Description. 

Stack  height. 

Exit  Gas  Temperature, 
j  Stack  Diameter, 
j  Exit  Gas  Velocity. 

I  Exit  Gas  Flow  Rate. 

I  Fugitive  Length. 

j  Fugitive  Width.  ♦ 

I  Fugitive  Angle, 
j  Longitude, 
j  Latitude. 

!  Location  Default  Flag. 

I  Data  Source  Code. 

I  Data  Source  Description. 

'  HAP  Emissions  Performance  Level  Code, 
j  HAP  Emissions  Performance  Level  Description. 
1  Start  Date. 

;  End  Date. 


More  information  on  these  NEI  data 
fields  can  be  found  in  the  NEI 
documentation  at  http://www.epa.gov/ 
ttn/chief/net/2002inventory.htmltt 
documentation. 

IV.  How  do  I  submit  suggested  data 
corrections? 

If  you  believe  that  the  data  are  not 
representative  or  are  inaccurate,  please 


identify  the  data  in  question,  provide 
your  reason  for  concern,  and  provide 
improved  data,  if  available.  When 
submitting  data,  we  ask  that  you 
provide  documentation  of  the  basis  for 
the  revised  values  to  support  any 
suggested  changes. 


To  submit  comments  on  the  data 
downloaded  from  the  RTR  Web  page, 
complete  the  following  steps: 

1.  Within  this  downloaded  file,  enter 
suggested  revisions  in  the  data  fields 
appropriate  for  that  information.  The 
data  fields  that  may  be  revised  include 
the  following: 


Facility  data 

REVISED  Tribal  Code  . . 

REVISED  County  Name . 

REVISED  Facility  Name . 

REVISED  Location  Address . 

REVISED  City  Name . 

REVISED  State  Name . 

REVISED  Zip  Code  . 

REVISED  Facility  Registry  Identifier  . 

REVISED  Facility  Category  Code  . 


Emissions  data 


REVISED  Emissions  (TPY). 

Emissions  Calculation  Method  Code. 
REVISED  MACT  Code. 

REVISED  see  Code. 

REVISED  Emission  Release  Point  Type. 
REVISED  Start  Date. 

REVISED  End  Date. 

REVISED  Pollutant  Code. 

REVISED  Control  Measure  in  Place  (Y/N). 
Control  Measure. 

REVISED  Stack  height. 

REVISED  Exit  Gas  Temperature. 

REVISED  Stack  Diameter. 

REVISED  Exit  Gas  Velocity. 

REVISED  Exit  Gas  Flow  Rate. 

REVISED  Longitude. 

REVISED  Latitude. 

North  American  Datum. 

REVISED  HAP  Emissions  Performance  Level. 


2.  Fill  in  the  following  commenter 
information  fields  for  each  suggested 
revision: 

•  Commenter  Name 

•  Commenter  Organization 

•  Commenter  E-Mail  Address 

•  Commenter  Phone  Number 


.  •  Revision  Comments 

3.  Gather  documentation  for  any 
suggested  emissions  revisions  (e.g., 
performance  test  reports,  material 
balance  calculations,  etc.). 

4.  Send  the  entire  downloaded  file 
with  suggested  revisions  in  Microsoft® 


Access  format  and  all  accompanying 
documentation  to  Docket  ID  No.  EPA- 
HQ-OAR-2008-0008  (through  one  of 
the  methods  described  in  the  ADDRESSES 
section  of  this  preamble).  To  answer 
questions  on  navigating  through  the 
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data  and  to  help  expedite  review  of  the 
revisions,  it  would  also  he  helpful  to 
submit  revisions  to  EPA  directly  at 
RTR@epa.gov  in  addition  to  submitting 
them  to  the  docket. 

5.  If  you  are  providing  comments  on 
a  facility  with  multiple  source 
categories,  you  need  only  submit  one 
file  for  that  facility,  which  should 
contain  all  suggested  changes  for  all 
source  categories  at  that  facility. 

We  strongly  urge  that  all  data  revision 
comments  be  submitted  in  the  form  of 
updated  Microsoft®  Access  files,  which 
are  provided  on  the  http:// www.epa.gov/ 
ttn/atw/rrisk/rtrpg.html  Web  page.  Data 
in  the  form  of  written  descriptions  or 
other  electronic  file  formats  will  be 
difficult  for  EPA  to  translate  into  the 
necessary  format  in  a  timely  manner. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is  a 
significant  regulatory  action.  This  action 
is  a  significant  regulatory  action  because 
it  raises  novel  legal  and  policy  issues. 
Accordingly,  EPA  submitted  this  action 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12866  and  any  changes  made  in 
response  to  OMB  recommendations 
have  been  documented  in  the  docket  for 
this  action. 

B.  Papenx'ork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  This 
action  is  proposing  no  changes  to  the 
existing  regulations  affecting  the  nine 
source  categories  affected  by  this 
proposal  and  will  impose  no  additional 
information  collection  burden. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impact 
of  this  rule  on  small  entities,  small 
entity  is  defined  as;  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  regulations  at  13  GFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 


city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impact  of  this  rule  on  small  entities,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  will  not  impose  any 
requirements  on  small  entities.  EPA  is 
proposing  no  further  action  at  this  time 
to  revise  the  NESHAP. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

This  proposed  rule  contains  no 
Federal  mandates  under  the  provisions 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  2  U.S.C.  1531- 
1538  for  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
rule  imposes  no  enforceable  duty  on 
State,  local,  or  tribal  governments,  or  the 
private  sector.  Therefore,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  or  205  of  the  UMRA. 

This  proposed  rule  is  also  not  subject 
to  the  requirements  of  section  203  of  the 
UMRA  because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
becau.se  it  contains  no  requirements  that 
apply  to  such  governments  nor  does  it 
impose  obligations  upon  them. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 


facilities  in  the  RTR  Group  1  source 
categories  are  owned  or  operated  by 
State  governments,  and,  because  no  new 
requirements  are  being  promulgated, 
nothing  in  this  proposal  will  supersede 
State  regulations.  Thus,  Executive  Order 
13132  does  not  apply  to  this  proposed 
rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA- policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  proposed  rule  does  not  have 
tribal  implications,  as  specified  in 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000).  It  will  not  have 
substantial  direct  effect  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  proposed  rule  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  This 
action’s  health  and  risk  assessments  are 
contained  in  section  I.D.,  E.,  and  F.  of 
this  preamble. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
“significant  energy  action”  as  defined  in 
Executive  Order  13211,  (66  FR  28355, 
May  22,  2001)  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy.  It 
does  not  impose  any  new  energy 
requirements.  Further,  we  have 
concluded  that  this  rule  will  not  have 
any  adverse  energy  effects. 
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I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  arid  Advaricement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  (VCS)  in  its  regulatory 
activities,  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  VCS  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  VCS 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  VCS. 

The  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
VCS. 


/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629, 
February  16,  1994)  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
proposed  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 


because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  This  proposed  rule 
would  not  relax  the  control  measures  on 
sources  regulated  by  the  rule  arid, 
therefore,  would  not  cause  emissions 
increases  from  these  sources. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  29,  2008. 

Stephen  L.  Johmson, 

Administrator. 

[FR  Doc.  E8-23373  Filed  10-9-08;  8:45  am] 
BILLING  CODE  6560-5&-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1 49, 1 60,  and  1 61 

[Docket  No.  APHIS-200&-0089] 

RIN  0579-AB92 

Trichinae  Certification  Program 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  VVe  are  amending  the 
regulations  to  establish  a  voluntary 
Trichinae  Certification  Program  for  U.S. 
pork  that  has  been  produced  under 
disease-prevention  conditions.  Under 
the  program,  we  will  certify  pork 
production  sites  that  follow  prescribed 
good  production  practices  that  reduce, 
eliminate,  or  avoid  the  risk  of  exposure 
of  sw'ine  to  zoonotic  parasites  of  the 
genus  Trichinella.  Such  a  program 
should  enhance  the  ability  of  producers 
to  export  pork  and  pork  products  to 
overseas  markets.  This  program  has 
been  developed  as  a  cooperative  effort 
by  the  U.S.  Department  of  Agriculture, 
the  National  Pork  Board,  and  the  pork 
processing  industry.  This  program  will 
include  those  producers  who  choose  to 
participate  in  the  program,  as  well  as 
slaughter  facilities  and  other  persons 
that  handle  or  process  swine  from  pork 
production  sites  that  have  been  certified 
under  the  program. 

DATES:  Effective  Date:  November  10, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Dave  Pyburn,  National  Trichinae 
Coordinator,  VS,  APHIS,  210  Walnut 
Street,  Room  891,  Des  Moines,  lA 
50309;  (515)  284-4122. 

SUPPt-EMENTARY  INFORMATION: 

Background 

Trichinella  are  parasitic  nematodes 
(roundworms)  that  are  found  in  many 
warm-blooded  carnivores  and 
omnivores,  including  swine.  There  are 
eight  known  species  of  Trichinella 
nematodes:  Trichinella  britovi, 
Trichinella  murrelli,  Trichinella  nativa, 
Trichinella  nelsoni,  Trichinella  papuae, 
Trichinella  pseudospiralis,  Trichinella 
spiralis,  and  Trichinella  zimbabwensis. 
Trichinae  is  a  generic  term  that  refers  to 
all  species  of  Trichinella. 

Under  the  Animal  Health  Protection 
Act  (7  U.S.C.  8301  et  seq.),  the  U.S. 
Department  of  Agriculture’s  (USDA’s) 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  may  carry  out 
operations  and  measures  to  detect, 
control,  or  eradicate  any  pest  or  disease 


of  livestock  (including  the  drawing  of 
blood  and  diagnostic  testing  of  animals). 
Such  operations  can  include  animals  at 
a  slaughterhouse,  stockyard,  or  other 
point  of  concentration.  The 
Administrator  may  also  cooperate  with 
State  authorities,  Indian  tribal 
authorities,  or  other  persons  in  the 
administration  of  regulations  for  the 
improvement  of  livestock  and  livestock 
products. 

Under  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1622,  AMA),  the 
Administrator  of  APHIS  has  authority 
with  respect  to  voluntary  inspection  and 
certification  of  animal  products  and  the 
inspection,  testing,  treatment,  and 
certification  of  animals. 

In  a  proposed  rule  ^  published  in  the 
Federal  Register  on  May  16,  2007  (72 
FR  27656-27686;  Docket  No.  APHIS- 
2006-0089),  we  proposed  to  establish 
regulations  for  a  Trichinae  Certification 
Program  in  9  CFR  part  149.  We  stated 
that  the  Trichinae  Certification  Program 
would  provide  for  the  certification  of 
pork  production  sites  that  follow  certain 
prescribed  management  practices  that 
reduce,  eliminate,  or  avoid  the  risk  of 
exposure  of  swine  to  Trichinella  spp.  In 
the  proposed  rule,  we  also  set  forth 
requirements  in  the  same  part  for  the 
systematic  monitoring  and  testing  of 
products  derived  from  pigs  that 
originate  from  certified  sites  at  slaughter 
facilities,  and  proposed  certain  changes 
to  9  CFR  parts  160  and  161  covering  the 
accreditation  of  veterinarians  and 
veterinary  medical  officers  that  are 
needed  for  the  Trichinae  Certification 
Program. 

We  solicited  comments  concerning 
our  proposal  for  60  days,  ending  July  16, 
2007.  We  received  comments  from  five 
commenters  by  that  date.  They  were 
from  two  organizations  representing  the 
U.S.  swine  industry,  one  organization 
representing  exporters  of  U.S.  meat 
products,  one  organization  representing 
U.S.  veterinarians,  and  a  private  citizen. 
They  are  discussed  in  the  sections 
below  by  topic. 

General  Comments  on  the  Proposed 
Rule 

One  commenter  stated  that  the 
proposed  program  should  be  mandatory, 
rather  than  voluntary.  The  commenter 
suggested  that,  under  a  voluntary 
program,  slaughter  facilities  that  do  not 
adhere  to  production  practices  and 
biological  security  measures  that  are 
adequate  to  preclude  the  transmission  of 
trichinae  from  or  to  swine  will  not 


’  To  view  the  proposed  rule  and  the  comments 
we  received,  go  to  http://www.regulations.gov/ 
fdmspublic/component/ 
main?main=DocketDetail6'd= APHIS-2006-0089. 


participate,  and  thus  will  not  be  subject 
to  sanitary  inspections.  The  commenter 
stated  that,  without  mandatory 
inspections,  such  sites  present  a 
significant  risk  of  spreading  trichinae 
both  to  the  surrounding  swine 
population  and  to  consumers  of  pork 
products. 

The  purpose  of  the  Trichinae 
Certification  Program  is  to  facilitate 
producers’  access  to  foreign  markets  by 
providing  them  with  a  means  to  certify 
their  products  as  produced  under 
conditions  that  reduce,  eliminate,  or 
avoid  the  risk  of  exposure  of  swine  to 
zoonotic  parasites  of  the  genus 
Trichinella.  The  sanitary  measures  and 
site  audits  stipulated  by  the  proposed 
rule  are  necessary  for  the  program  to  be 
considered  adequate  by  the  foreign 
markets  for  which  the  program  is 
intended.  As  such,  these  sanitary 
measures  and  audits  supplement,  but  do 
not  replace,  existing  Food  Safety  and 
Inspection  Service  (FSIS)  regulations 
mandating  the  inspection  of  slaughter 
facilities.  These  existing  regulations 
include  9  CFR  302.1,  which  requires 
most  facilities,  with  limited  exemptions, 
to  be  inspected  by  FSIS;  9  CFR  309.1, 
which  mandates  ante-mortem 
inspections  of  most  livestock;  and  9  CFR 
310.1,  which  mandates  post-mortem 
inspections  of  carcasses  at  slaughter 
facilities.  APHIS  regards  these  existing 
regulations  to  be  sufficient  to  mitigate 
the  extremely  low  risk  of  pork  products 
infected  with  trichinae  being  sold  to 
domestic  or  foreign  consumers. 

Another  commenter  suggested  that  we 
combine  the  provisions  of  this  program 
with  the  Agricultural  Marketing 
Service’s  (AMS’)  Pork  for  the  European 
Union  (EU)  program,  which  requires 
producers  to  engage  in  process- 
verification  testing. 

We  are  making  no  changes  in 
response  to  this  comment.  The 
Trichinae  Certification  Program  is 
intended  to  facilitate  the  exportation  of 
fresh  pork  and  pork  products  to  all 
international  markets,  not  only  those 
within  the  EU.  Because  countries 
outside  of  the  EU  sometimes  have 
requirements  for  process-verification 
testing  and  the  importation  of  pork  ~ 
products  that  differ  from  those  of  the 
EU,  combining  the  two  programs  might 
not  facilitate  the  access  of  domestic 
producers  to  those  countries’  markets. 

However,  in  this  final  rule,  we  are 
making  a  number  of  changes  to  the 
provisions  of  the  program  in  order  to 
better  align  them  with  the  existing 
standards  of  the  EU.  These  changes  are 
discussed  below  in  the  section  entitled 
“Comments  Regarding  the  Rule’s 
Consistency  with  EU  Standards.” 
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Noting  that  we  used  “trichinae” 
throughout  the  proposed  rule  as  a 
general  term  to  refer  to  the  nematode 
Trichinella  spiralis,  one  commenter 
suggested  that  the  term  more  accurately 
applies  to  all  species  of  Trichinella 
nematodes,  and  we  should  therefore 
replace  all  references  to  Trichinella 
spiralis  with  Trichinella  spp.  The 
commenter  suggested  that  this  would 
not  alter  the  scope  of  the  program, 
which  aims  to  reduce,  eliminate,  or 
avoid  the  risk  of  exposure  of  swine  to 
all  Trichinella  species,  not  just 
Trichinella  spiralis. 

We  agree  with  this  commenter.  We 
did  not  include  the  other  species  of 
Trichinella  in  our  proposal  only  because 
of  their  current  rarity  or  non-existence 
in  the  United  States.  Accordingly,  we 
are  removing  all  occurrences  of  the 
words  “Trichinella  spiralis”  in  the 
regulatory  text  and  adding  “Trichinella 
spp.”  in  their  place.  The  other  sections 
of  this  final  rule  also  reflect  this  change. 

Finally,  one  commenter  suggested 
that,  once  this  final  rule  is  published, 
APHIS  should  coordinate  with  the  pork 
and  meat-processing  industries  to  draft 
a  program  standards  document  to  help 
producers  better  understand  and 
participate  in  the  program. 

We  intend  to  produce  such  a 
document,  as  well  as  an  auditor’s 
handbook,  after  the  publication  of  this 
rule. 

Comments  Regarding  the  Rule’s 
Consistency  With  EU  Standards 

Several  commenters  stated  that 
certain  provisions  of  the  proposed  rule 
were  inconsistent  with  the  standards 
that  the  EU  has  developed  for  its  own 
trichinae  control  program.  A  commenter 
pointed  out  that,  while  the  proposed 
rule’s  provisions  would  allow  facilities 
with  outdoor  swine  feeding  areas  to  take 
part  in  the  program,  annex  4(l)(A)(j)  of 
“Commission  Regulation  (EEC)  No. 
2075/2005  of  5  December  2005  laying 
down  specific  rules  on  official  controls 
for  Trichinella  in  meat”  forbids  certified 
swine  from  having  any  outdoor  access. 

Another  commenter  stated  that 
allowing  swine  that  are  fed  meat- 
containing  food  waste  to  participate  in 
our  program  would  be  inconsistent  with 
the  standards  of  other  countries.  The 
commenter  did  not  explicitly  cite  any 
conflicting  international  standards. 
However,  only  one  such  standard  exists. 
Articles  22(l)(a-b)  of  “European 
Community  Regulation  (EEC)  No  1774/ 
2002  of  3  October  2002  laying  down 
health  rules  concerning  animal  by¬ 
products  not  intended  for  human 
consumption”  forbid  any  animal  from 
being  fed  processed  proteins  from  the 
bodies  of  members  of  its  own  species 


and  forbid  farm  animals,  other  than  fur 
animals,  from  being  fed  certain  tvpes  of 
meat-containing  waste. 

Both  of  these  commenters  suggested 
that  such  discrepancies  may  impede  the 
EU’s  recognition  of  the  program,  and 
thus  hinder  our  ability  to  achieve  the 
stated  aim  of  the  proposed  rule:  To 
enhance  the  ability  of  swine  producers, 
as  well  as  slaughter  facilities  and  other 
persons  that  handle  or  process  swine 
from  pork  production  sites  that  have 
been  certified  under  the  program,  to 
export  fresh  pork  and  pork  products  to 
foreign  markets.  Accordingly,  the 
commenters  suggested  that  we  forbid 
outdoor  production  facilities  from 
participating  in  the  program,  remove 
provisions  allowing  swine  at  production 
facilities  to  be  fed  meat-containing 
waste,  and  generally  reevaluate  the 
proposed  rule  for  consistency  with  the 
standards  of  the  EU. 

In  response  to  these  comments,  we 
have  undertaken  such  a  reevaluation. 

We  have  determined  that  the  inclusion 
of  outdoor  production  facilities  or 
facilities  with  outdoor  feeding  areas 
within  the  program  is  indeed 
inconsistent  with  the  standards  of  the 
EU,  and  that  such  inclusion  may 
impede  the  ability  of  the  program  to 
facilitate  the  exportation  of  fresh  pork 
and  pork  products  to  overseas  markets. 
Therefore,  we  have  changed  the 
regulations  to  exclude  such  facilities 
from  participating  in  the  Trichinae 
Certification  Program.  As  a  result,  in 
this  final  rule,  only  pork  production 
facilities  that  feed  and  house  pigs  in 
enclosed  structures,  known  as 
confinement  units,  may  participate  in 
the  Trichinae  Certification  Program. 
Such  confinement  units,  which  are 
already  employed  by  more  than  half  the 
pork  production  sites  in  the  United 
States,  including  all  of  the  pork 
production  sites  participating  in  an 
APHIS-approved  trichinae  pilot 
program,  and  which  currently  account 
for  the  majority  of  domestic  pork 
production,  are  constructed  in  a  manner 
to  preclude  swine  from  having  outdoor 
access,  to  limit  the  exposure  of  swine  to 
wildlife  and  birds,  and  to  limit  swine’s 
contact  w'ith  carrion. 

As  a  result  of  this  change: 

•  We  now  include  a  definition  of 
confinement  unit  in  §  149.1  of  the 
regulations.  We  are  defining  a 
confinement  unit  as  “a  structure  on  a 
pork  production  site  in  which  swine  are 
housed  and  fed  that  is  totally  roofed  and 
that  is  constructed  in' such  a  manner  as 
to  prevent  swine  from  being  exposed  to 
free-flying  birds  and  other  wildlife,  and 
from  coming  into  contact  with  the 
carrion  of  free-flying  birds  or  other 
wildlife.”  This  definition  is  generally 


consistent  with  the  definition  of 
confinement  unit  that  is  provided  in 
existing  State  regidations  governing 
pork  production  facilities. 

•  In  §  149.1,  in  the  definitions  of  pork 
production  site  and  sterile  zone,  we 
have  removed  references  to  “the  swine 
housing  and  feeding  areas”  and  “those 
buildings  used  to  house  or  feed  swine” 
and  added  “the  confinement  unit”  in 
their  place. 

•  In  §  149.3,  paragraph  (b)(4)  now 
specifies  that  swine  at  the  site  must  be 
housed  and  fed  in  a  confinement  unit. 

In  that  same  paragraph,  we  have 
removed  all  references  to  “swine 
housing  and  feeding  areas,”  “buildings 
housing  the  swine,”  and  “building(s) 
used  to  house  and  feed  swine,”  and 
have  added  the  words  “confinement 
unit”  in  their  place.  We  have  also 
removed  a  reference  to  “outdoor  swine 
feeding  areas.” 

•  In  the  same  section,  paragraph 
(b)(6)  now  reads  as  follows:  “Swine 
must  not  have  access  to  dead  or  live 
wildlife  at  the  site.  Dead  or  live  wildlife 
must  not  be  intentionally  fed  to  swine.” 
In  the  proposed  rule,  the  paragraph  had 
also  prohibited  swine  from  having 
access  to  wildlife  harborage,  including 
wooded  lots  and  other  natural  wildlife 
access  areas.  That  prohibition  would 
have  been  necessary  for  outdoor 
production  sites  and  production  sites 
without  confinement  units,  and  thus  it 
is  not  necessary  to  include  it  in  this 
final  rule. 

We  have  determined  that  proposed 
provisions  that  would  have  allowed 
swine  to  be  fed  meat-containing  waste 
products  are  also  inconsistent  with  EU 
standards,  and  may  impede  the  ability 
of  the  program  to  accomplish  its  stated 
purpose.  Therefore,  we  have  removed 
the  following  provisions: 

•  In  §  149.1,  the  proposed  definition 
waste  feeding  logbook  has  been 
removed.  Such  a  logbook  is  no  longer 
necessary. 

•  In  §  149.3,  paragraph  (b)(7),  which 
as  proposed  would  have  allowed  swine 
to  be  fed  meat-containing  waste  at  a 
certified  production  site,  now  reads  as 
follows:  “Swine  at  the  site  must  not  be 
fed  waste  that  contains  meat.” 

•  In  §  149.7,  the  introductory  text  of 
paragraph  (a)  no  longer  refers  to  a 
“waste  feeding  logbook.”  In  the  same 
section,  we  have  removed  paragraph 
(a)(5),  which  would  have  established 
requirements  for  a  waste  feeding 
logbook. 

Two  commenters  stated  that,  while 
the  proposed  rule  stipulates  that 
slaughter  facility  representatives  must 
collect  and  test  enough  samples  of 
swine  from  a  certified  production  site  to 
achieve  a  99  percent  confidence  level  of 
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detecting  trichinae  if  it  exists  in  a 
certified  herd  based  on  a  prevalence  of 
0.013  percent,  the  EU’s  trichinae 
regulations  require  testing  sufficient  to 
achieve  a  95  percent  confidence  level  in 
a  sample  population.  One  of  these 
commenters  stated  that  a  99  percent 
confidence  level  is  therefore 
unnecessary,  and  that  the  confidence 
level  ought  to  be  lowered  to  95  percent. 

The  provisions  of  this  program  align 
with  EU  standards  to  the  greatest  extent 
possible.  However,  because  the  program 
is  voluntary,  we  expect  both  the  number 
of  swine  that  could  be  tested  under 
process-verification  testing,  and, 
accordingly,  the  number  that  actually 
will  be  tested  to  differ  from  those  of  the 
EU.  Thus,  adhering  to  a  99  percent 
confidence  level  provides  an  additional 
degree  of  assurance  to  our  trading 
partners  that  the  standards  of  the 
Trichinae  Certification  Program  are 
sufficiently  rigorous,  and  does  not 
impose  a  significantly  greater  amount  of 
process  verification  testing  on  a 
participating  slaughter  facility  than  the 
adoption  of  a  95  percent  confidence 
level  would.  If  we  were  to  adopt  a  95 
percent  confidence  level,  a  facility  that 
slaughters  5,000  certified  swine 
annually  would  have  to  conduct  testing 
on  9  fewer  samples  yearly  than  it  would 
in  order  to  achieve  a  99  percent 
confidence  level,  and  a  facility  that 
slaughters  1  million  certified  swine 
annually  would  have  to  test  5,291  fewer 
samples  yearly.  In  addition,  we  have 
determined  that  process-verification 
testing  under  the  provisions  of  the 
Trichinae  Certification  Program  will 
cost,  at  most,  approximately  $1.72  per 
swine.  Thus,  the  adoption  of  a  95 
percent  confidence  level,  as  opposed  to 
a  99  percent  confidence  level,  would 
not  result  in  a  large  difference  in  the 
annual  cost  of  process-verification 
testing  for  a  slaughter  facility  that 
participates  in  the  program,  relative  to 
the  total  annual  cost  of  process- 
verification  testing  for  that  facility. 

Moreover,  by  requiring  a  99  percent 
confidence  level,  we  are  taking  into 
account  the  degree  of  uncertainty  that 
exists  regarding  the  current  or  future 
prevalence  of  trichinae  within  the  U.S. 
herd.  If  prevalence  rates  are,  in  fact, 
lower  than  our  estimated  0.013  percent, 
or  some  day  become  lower  than  0.013 
percent,  then  the  level  of  testing  that  we 
now  consider  to  represent  a  99  percent 
confidence  level  may,  in  fact,  represent 
or  come  to  represent  a  lower  confidence 
level.  This  is  important,  because  we 
believe  that  the  maintenance  of  at  least 
a  95  percent  confidence  level,  regardless 
of  fluctuations  in  prevalence  rates, 
represents  a  threshold  for  our  trading 
partners’  recognition  of  our  program. 


For  this  reason,  we  consider  the 
possible  benefits  derived  from 
maintaining  a  99  percent  confidence 
level,  as  opposed  to  a  95  percent  level, 
to  be  greater  than  the  costs  associated 
with  attaining  that  higher  confidence 
level.  Therefore,  we  are  making  no 
change  to  the  rule  to  lower  that  level. 

Finally,  as  a  result  of  our  reevaluation 
of  the  provisions  of  the  Trichinae 
Certification  Program  in  light  of  EU 
standards,  we  have  determined  that 
slaughter  facilities  that  conduct  process- 
verification  testing  involving  meat 
within  the  Trichinae  Certification 
Program  must  obtain  testing  samples  of 
at  least  20  grams.  The  proposed  rule  did 
not  mandate  the  size  of  testing  samples. 

As  a  result,  in  §  149.6,  paragraph 
(c)(1)  now  reads  as  follows:  “Process- 
verification  testing  must  be  performed 
by  using  a  validated  test.  When  testing 
involves  meat,  the  sample  used  for  such 
testing  must  be  at  least  20  grams.” 

Comments  Regarding  the  Scope  of  the 
Program 

In  §  149.0,  “Purpose  and  scope,”  we 
state  that  the  purpose  of  the  Trichinae 
Certification  Program  is  to  enhance  the 
ability  of  domestic  swine  producers,  as 
well  as  slaughter  facilities  and  other 
persons  that  handle  or  process  swine 
from  pork  production  sites  that  have 
been  certified  under  the  program,  to 
export  fresh  pork  and  pork  products  to 
foreign  markets. 

One  commenter  suggested  that  we 
should  widen  the  scope  of  the  program 
to  include  the  possible  use  of  the 
program  for  domestic  marketing 
purposes.  Conversely,  another 
commenter  expressed  concern  that  the 
program  could  result  in  domestic 
products  being  labeled  for  certification 
of  freedom  from  trichinae  or  for 
compliance  with  program  standards, 
and  suggested  that  such  marketing 
could  have  an  adverse  effect  on 
producers  who  do  not  participate  in  the 
program. 

Although  we  recognize  that  producers 
may  wish  to  participate  in  the  program 
for  domestic  marketing  purposes,  such 
uses  are  currently  outside  the  scope  of 
our  proposed  provisions,  as  we  noted  by 
including  a  statement  about  the  limited 
scope  and  purpose  of  the  program  in  the 
regulations.  We  acknowledge  that  the 
Administrator  of  APHIS  has  authority 
under  the  AMA  with  respect  to 
voluntary  inspection  and  certification  of 
animal  products  and  the  inspection, 
testing,  treatment,  and  certification  of 
animals.  At  this  time,  however,  the 
intent  of  our  rule  is  to  establish  a 
program  that  will  enhance  the  ability  of 
domestic  swine  producers,  as  well  as 
slaughter  facilities  and  other  persons 


that  handle  or  process  swine  from  pork 
production  sites  that  have  been  certified 
under  the  program,  to  export  fresh  pork 
and  pork  products  to  foreign  markets. 
Any  amendments  to  the  scope  of  the 
program  to  include  a  domestic 
marketing  aspect  would  be  undertaken 
in  a  separate  rulemaking. 

We  recognize,  moreover,  that  we 
referred  to  the  labeling  of  pork  products 
once  in  the  regulatory  text  of  the 
proposed  rule.  In  our  proposed 
definition  of  certified  pork,  footnote  1 
stated  that  the  labeling  of  all  pork 
products  leaving  a  slaughter  or 
processing  facility  must  comply  with  9 
CFR  317.4  and  all  other  applicable  FSIS 
labeling  regulations. 

However,  we  did  not  intend  the 
footnote  as  an  endorsement  of  the 
labeling  of  pork  products  destined  for 
domestic  or  international  markets  as 
certified  under  the  Trichinae 
Certification  Program.  Rather,  we 
wished  to  emphasize  that  the  labeling  of 
pork  products,  whether  conducted  in 
conjunction  with  the  Trichinae 
Certification  Program  or  otherwise,  falls 
under  the  purview  of  FSIS,  rather  than 
APHIS,  and  must  comply  with  FSIS 
regulations.  Recognition  of  such  a  label 
as  an  official  label  would  need  to  occur 
through  a  separate  regulatory  action. 

Comments  Regarding  Stage  I  Status 

In  §  149.2(a)  of  the  proposed  rule,  we 
stated  that  once  we  initially  accept  a 
producer  into  the  certification  program, 
we  will  award  the  production  site  Stage 
I  enrolled  status.  This  stage  signifies 
that  a  qualified  accredited  veterinarian 
(QAV)  or  qualified  veterinary  medical 
officer  (QVMO)  has  performed  a  site 
audit  of  the  facility  and  found  it  to 
adhere  to  the  good  production  practices 
set  forth  in  §  149.3(b),  as  well  as  any 
additional  recordkeeping  and  program 
requirements.  This  stage  also  signifies 
that  APHIS  has  received  the  completed 
audit  form  and  the  program  fee  of  $51 
from  the  producer.  A  producer  awarded 
Stage  I  status  is  acknowledged  to  be 
participating  in  the  certification 
program,  but  cannot  identify  swine 
originating  from  his  or  her  site  as 
certified  products  from  a  certified 
production  site;  we  are  only  allowing 
Stage  II  and  Stage  III  sites  that  have 
passed  subsequent  site  audits  to  identify 
their  products  as  certified  products  from 
a  certified  production  site.  Without  such 
identification,  pork  products  from  the 
site  may  not  undergo  process- 
verification  testing  at  a  participating 
slaughter  facility,  and  a  certificate  of 
export  identifying  the  products  as  being 
from  the  Trichinae  Certification 
Program  may  not  be  issued. 
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One  commenter  suggested  that  the 
$51  program  fee  for  producers  seeking 
Stage  I  status  is  insufficient,  and  will 
ultimately  force  APHIS  to  request  a 
larger  budget  allocation  in  order  to 
offset  the  losses  generated  by  the 
program.  Conversely,  another 
commenter  pointed  out  that  producers 
who  took  part  in  the  pilot  programs 
assumed  all  costs  for  obtaining  and 
maintaining  compliance  with  program 
standards,  and  would  likely  be 
unwilling  to  pay  program  fees  following 
implementation  of  this  rule.  The 
commenter  stated  that,  instead  of 
imposing  a  program  fee,  APHIS  should 
operate  the  program  out  of  federally 
appropriated  funds. 

In  the  proposed  rule,  we  itemized  and 
evaluated  the  pro  rata  costs  associated 
with  the  pilot  program.  These  costs 
included  those  incurred  in  providing 
direct  and  support  labor  for  the  pilot 
program,  estimated  agency  overhead, 
and  departmental  charges.  We  then 
divided  this  number  by  the  total  number 
of  applications  that  had  been  processed 
within  the  pilot  program  at  the  time  and 
determined  that  a  $51  program  fee, 
assessed  each  time  a  site  audit  is 
performed  within  the  Trichinae 
Certification  Program,  would  be 
sufficient  to  cover  our  administrative 
costs  in  processing  the  audit  and 
operating  the  program. 

However,  we  do  recognize  that  this 
fee  represents  our  best  estimation  of  the 
probable  costs  associated  with 
processing  audit  forms  and 
administering  the  program  at  the  time 
our  evaluation  took  place,  fiscal  year 
(FY)  2005.  Therefore,  we  have  reviewed 
the  fee  to  determine  whether  it  needs  to 
be  adjusted  for  FY  2008  and  FY  2009. 

As  a  result  of  this  review,  and  using  the 
same  methodology  to  arrive  at  the  fee  as 
we  did  in  the  proposed  rule,  we  have 
determined  that  a  program  fee  of  $  51 
should  cover  costs  associated  with  the 
program  in  both  fiscal  years. 

We  note,  moreover,,  that  APHIS 
regularly  reviews  all  fees  that  we  assess 
for  our  programs  and,  if  necessary, 
undertakes  rulemaking  to  amend  them. 
In  accord  with  this  practice,  we  intend 
to  review  the  program  fee  yearly  based 
on  the  date  of  the  initial  implementation 
of  the  program,  beginning  in  FY  2010, 
and  will  initiate  rulemaking  each  time 
we  need  to  change  it. 

Another  commenter  stated  that,  by 
not  allowing  producers  with  Stage  I 
enrolled  status  to  identify  their  swine  as 
certified  products  or  identify  their 
facility  as  a  certified  production  site,  we 
are  limiting  the  program’s  ability  to 
immediately  facilitate  the  exportation  of 
fresh  pork  and  pork  products  to 
overseas  markets.  In  the  commenter’s 


estimation,  if  the  program  is 
operational,  but  pork  products  shipped 
overseas  lack  identifiable  certification  of 
freedom  from  trichinae,  it  may  take 
foreign  markets  several  years  to  formally 
acknowledge  the  program.  To  expedite 
access  to  those  markets,  the  commenter 
suggested  that  the  first  sites  awarded 
Stage  I  status  should  be  considered 
certified  and  allowed  to  immediately 
begin  process-verification  testing  at 
participating  slaughter  facilities. 

Section  149.9  of  this  final  rule  states 
that  those  sites  that  have  been 
participating  in  an  APHIS-approved 
trichinae  pilot  program  at  the  time  of 
implementation  of  the  Trichinae 
Certification  Program  will  maintain 
their  same  program  status  as  Stage  I, 
Stage  II,  or  Stage  III  certified  sites.  Thus, 
pork  production  sites  that  obtained 
certified  status  within  a  pilot  program 
will  be  allowed  to  immediately  identify 
their  swine  as  certified  products  from  a 
certified  production  site  within  the 
program.  This  provision  addresses  the 
commenter’s  concern. 

In  addition,  we  regard  the  provisions 
of  the  rule  precluding  Stage  I  enrolled 
sites  from  immediately  identifying  their 
products  as  certified  and  engaging  in 
process-verification  testing  to  be 
necessary  for  us  to  determine  whether 
such  sites  are  able  to  adhere  to  the  good 
production  practices,  recordkeeping, 
and  program  requirements  specified  by 
this  rule  over  a  sufficient  period  of  time 
before  obtaining  certification.  Removing 
these  provisions  could  impede  our 
ability  to  adequately  assess  such 
adherence,  and  thus  adversely  affect  the 
integrity  of  the  program.  Specifically, 
before  a  site  audit  takes  place  for  Stage 
I  status  within  the  program,  APHIS  has 
no  assurance  that  the  site  has  been 
adhering  to  the  good  production 
practices  of  the  Trichinae  Certification 
Program  up  to  the  point  of  the  audit, 
and  must  take  into  consideration  the 
possibility  that  swine  at  the  site  were 
produced  at  one  point  of  their  lives 
under  standards  at  variance  with 
program  standards.  Under  the 
provisions  of  the  program,  any  such 
swine  would  be  sent  to  slaughter  in 
most  circumstances  before  the  site  was 
eligible  for  Stage  II  certified  status. 

Comments  Regarding  a  Change  in 
Ownership  of  a  Certified  Production  Site 

In  §  149.2(d)  of  the  proposed  rule,  we 
described  a  protocol  for  producers  to 
follow  in  the  event  that  there  is  a  change 
of  ownership  in  a  site  participating  in 
the  program.  If  there  is  a  change  in 
ownership  to  a  Stage  I  enrolled  site,  the 
site  will  continue  to  operate  on  the  same 
timetable  as  under  the  previous 
ownership  for  completing  a  site  audit 


for  Stage  II  certified  status.  If  there  is  a 
change  in  ownership  at  a  Stage  II  or 
Stage  III  certified  site,  a  site  audit  must 
be  performed  on  that  site  within  60  days 
of  the  change  of  ownership.  If  the  site 
audit  is  satisfactory,  the  site  will 
continue  in  the  program  only  as  a  Stage 
II  certified  site.  A  Stage  III  site  that  has 
reverted  to  a  Stage  II  site  because  of  a 
change  of  ownership  will  be  subject  to  ' 
another  site  audit  within  10  months’ 
time;  if  that  audit  is  satisfactory,  we  will 
issue  the  site  a  new  program 
anniversary  date  as  a  starting  date  for 
the  purposes  of  performing  future 
audits.  If  the  results  of  any  site  audit 
arising  from  a  change  of  ownership  are 
not  satisfactory,  we  may  decertify  the 
site,  and  the  site  will  have  to  reapply  for 
Stage  I  enrolled  status. 

One  commenter  pointed  out  that  these 
provisions  appear  to  apply  only  to  a 
change  of  ownership  of  a  participating 
production  site.  The  commenter  asked 
whether  a  change  in  ownership  of  a 
herd  at  a  production  site,  without  a 
change  in  ownership  of  the  site  itself, 
would  be  subject  to  a  similar  protocol. 

The  provisions  are  intended  to  apply 
to  site  ov\hiership,  not  herd  ownership. 

If  the  ownership  of  the  certified  site 
remains  the  same,  and  site  audits 
continue  to  confirm  the  facility’s 
adherence  to  the  good  production 
practices  stipulated  by  this  rule,  the 
ownership  of  the  swine  at  the  facility 
may  change  without  triggering  the  need 
for  the  additional  audits  and  other 
measures  described  in  §  149.2(d). 

The  same  commenter  asked  which 
party  assumes  responsibility  for 
notifying  APHIS  of  this  change  in 
ownership  of  the  facility. 

The  outgoing  owner  of  the  facility 
will  notify  APHIS  of  the  change  in 
ownership.  Once  such  notification  has 
occurred,  the  new  owner  will  arrange 
for  a  site  audit,  provided  that  this  new 
owner  wishes  to  remain  within  the 
Trichinae  Certification  Program. 

Without  such  an  audit,  the  site  may  be 
subject  to  decertification,  in  accordance 
with  §  149.2(e)(1).  We  have  amended 
§  149.2(d)(2)  to  reflect  this  clarification. 

Comments  Regarding  Site 
Decertification  and  Renewal 

In  proposed  §  149.2(e)(1),  we  stated 
that  a  Stage  II  or  Stage  III  certified  site 
that  is  found  not  to  be  adhering  to  one 
or  more  good  production  practices  as  a 
result  of  a  site  audit  or  spot  audit,  or 
that  fails  to  follow  the  prescribed 
timetable  for  completing  a  site  audit  and 
submitting  the  completed  audit  form 
and  payment  to  continue  participation 
in  the  program,  will  be  decertified  by 
APHIS.  During  the  time  a  site  is 
decertified,  swine  from  that  site  cannot 
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be  identified  as  certified  product  from  a 
certified  production  site.  Once  a  site  is 
decertified  by  APHIS,  a  producer 
wishing  to  participate  in  the  program^ 
again  must  follow  the  procedures  for 
requesting  a  site  audit  for  Stage  I 
enrolled  status. 

One  commenter 'Stated  that  late 
payment  or  an  incomplete  audit  form 
should  not  result  in  decertification  of  a 
production  site.  Instead,  the  commenter 
suggested  that  we  should  work  with 
producers  to  address  these  errors  before 
assessing  a  penalty,  since  such  errors 
will  usually  be  clerical  in  nature. 

The  same  commenter  agreed  that 
violations  of  the  good  production 
practices  should  provide  a  basis  for 
decertification  in  certain  instances,  but 
stated  that  we  should  make  a  distinction 
between  substantive  violations  and 
minor  infractions.  The  commenter 
suggested  that  we  could  differentiate 
between  violations  based  on  whether 
they  can  easily  be  rectified. 

We  believe  decertification  would  be 
an  appropriate  response  to  substantive 
violations  of  good  production  practices 
as  well  as  prolonged  or  repeated  failures 
to  observe  the  program’^  recordkeeping 
requirements  or  timetable  for  submitting 
forms  and  payment. 

However,  we  do  recognize  that  there 
will  be  instances  of  violations  that  are 
minor,  inadvertent,  and  easily  rectified, 
and  that  violations  of  that  nature  should 
not  necessarily  lead  to  decertification  in 
all  cases.  Therefore,  we  have  amended 
§  149.2(e)(1)  to  read  as  follows:  “A  Stage 
11  or  Stage  III  certified  site  that  is  found 
not  to  be  adhering  to  one  or  more  of  the 
good  production  practices  as  a  result  of 
a  site  audit,  or  that  fails  to  follow  the 
prescribed  timetable  for  completing  a 
site  audit  and  submitting  the  completed 
audit  form  and  payment  to  continue 
participation  in  the  program,  will  be 
subject  to  a  review  by  APHIS  to 
consider  the  nature  of  the  infraction(s) 
and  to  determine  whether  the  site 
should  be  decertified.  Decertification 
will  result  from  infraction(s)  that  APHIS 
determines  to  be  substantive,  prolonged, 
and/or  repeated  as  a  result  of  tbis 
review.” 

To  reflect  this  change,  we  have  also 
amended  §§  149.2,  149.3,  and  149.4  to 
provide  that  APHIS  will  conduct  a 
review  to  consider  the  nature  of  possible 
infractions  of  the  good  production 
practices  or  administrative  requirements 
associated  with  the  program  before 
decertifying  a  production  site. 

We  are,  however,  retaining  the 
provisions  in  the  proposed  rule  that 
•  stated  that  if  a  test  sample  obtained  at 
a  slaughter  facility  from  a  certified 
swine  yields  positive  test  results  based 
on  the  pooled  digestion  method  of 


detecting  trichinae,  or  based  on  tbe 
ELISA  method  as  corroborated  by  the 
digestion  method,  we  would  decertify 
the  production  site  that  was  the  source 
of  the  swine  from  which  the  sample  was 
taken. 

Comments  Regarding  Procedures  for  a 
Request  for  Review 

In  proposed  §  149.2(f),  we  stated  that, 
if  there  is  a  conflict  as  to  any  material 
fact  relating  to  the  results  of  a  site  audit, 
spot  audit,  or  other  determination 
affecting  the  producer’s  program  status 
or  ability  to  participate  in  the  program, 
the  producer  may  submit  a  written 
request  for  review  to  the  Administrator. 
The  producer  must  include  in  the 
request  the  reasons,  including  any 
supporting  documentation,  why  the 
audit  result  or  other  determination 
should  be  different  than  the  result  or 
determination  made  by  the 
Administrator.  The  initial  audit  result  or 
other  determination  will  remain  in  force 
pending  the  completion  of  the 
Administrator’s  review.  The  decision  by 
the  Administrator  upon  reviewing  the 
producer’s  written  request  will  be  final. 

One  commenter  pointed  out  that, 
under  the  terms  of  the  proposed  rule, 
APHIS  is  responsible  both  for 
decertifying  a  site  and  for  evaluating  the 
request  for  review.  The  commenter 
stated  that  this  may  present  or  give  the 
appearance  of  presenting  a  conflict  of 
interest,  and  asked  that  we  amend  the 
rule  to  have  another  party  evaluate  each 
request  for  review. 

We  are  making  no  change  in  response 
to  this  comment.  The  review  process 
contained  in  the  rule  is  intended  not  as 
a  judicial  process,  but  as  an  opportunity 
for  producers  to  present  information  to 
the  Administrator  that  may  help  to 
determine  whether  the  initial  decision 
was  in  error.  Therefore,  it  is  reasonable 
that  APHIS  should  be  responsible  both 
for  decertification  and  review  of  our 
determination. 

We  have  used  such  a  process  within 
other  certification  and  approval 
programs  that  we  administer,  and  have 
found  it  to  provide  an  effective  means 
of  review. 

Comments  Regarding  Good  Production 
Practices 

In  §  149.3(b)  of  the  proposed  rule,  we 
set  forth  good  production  practices  that 
producers  must  adhere  to  in  order  to 
participate  in  the  program. 

Proposed  paragraph  (b)(2)  stated  that 
all  non-breeding  swine  5  weeks  of  age 
or  older  that  enter  a  certified  site  must 
have  originated  from  another  certified 
production  site,  and  the  animal 
movement  record  between  sites  must 
include  the  trichinae  identification 


number  (TIN)  of  the  certified  production 
site  from  which  the  swine  originated. 

Observing  our  reference  to  a  TIN,  and 
noting  that  we  defined  the  TIN  as  “a 
number  assigned  to  a  pork  production 
site  by  the  APHIS  Administrator,”  two 
commenters  asked  whether  the  premises 
identification  number  (PIN)  assigned  to 
sites  that  register  their  premises  for 
APHIS’  National  Animal  Identification 
System  (NAIS)  could  take  the  place  of 
the  TIN.  The  commenters  stated  that  the 
TIN  and  PIN  appear  to  serve  identical 
functions,  that  there  is  broad  support  for 
premises  registration  within  the  swine 
industry,  and  that  the  use  of  an  alternate 
identification  system  within  the 
certification  program  may  confuse 
producers  who  already  have  a  PIN. 
Accordingly,  the  commenters  suggested 
that  we  allow  producers  who  already 
have  a  PIN  to  use  this  instead  of  the  TIN 
and  that  we  add  a  field  to  our  NAIS 
premises  registration  forms  and  our 
National  Premises  Identification 
Repository  (NPIR)  to  allow  a  producer  to 
identify  his  or  her  premises  as 
participating  in  the  Trichinae 
Certification  Program. 

On  December  19,  2007,  APHIS  issued 
the  NAIS  Business  Plan  to  Advance 
Animal  Disease  Traceability  (announced 
at  72  FR  71871-71873). 2  This  document 
recommended  strategies  and  actions 
that  would  enable  existing  State  and 
Federal  regulated  and  voluntary  animal 
health  programs,  industry-administered 
management  and  marketing  programs, 
and  various  animal  identification 
methods  to  work  in  harmony  in  the 
NAIS.  One  of  the  strategies  stated  that 
APHIS  will  standardize  data  elements 
within  all  APHlS-administered  disease 
programs  by  using  the  PIN  as  the  unique 
location  identifier  for  these  programs. 
Accordingly,  each  producer  who  enrolls 
in  the  Trichinae  Certification  Program 
will  be  issued  a  PIN.  We  have  amended 
the  regulatory  text  in  this  final  rule  to 
reflect  this  change. 

In  addition,  while  the  data  entry 
fields  in  the  NPIR  are  not  confi^red  in 
a  way  that  would  allow  the  association 
requested  by  the  commenter,  we  are 
exploring  whether  other  databases 
maintained  by  APHIS’  National  Center 
for  Animal  Health  Programs  can 
recognize  a  producer’s  certified  status 
within  the  program  and  associate  it  with 
other  data  elements.  We  will  provide 
notice  in  a  future  iteration  of  the 
program  standards  if  such  recognition 
and  association  become  possible. 

Paragraphs  (b)(4)  and  (b)(5)  of 
proposed  §  149.3  described  measures  to 
be  taken  to  prevent  infestations  by 


2  The  Business  Plan  is  available  on  the  Internet 
at  http://aninialid.aphis.  usda.gov/nais/. 
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wildlife  and  rodents,  including 
requirements  for  the  use  of  rodent  bait 
stations.  In  both  paragraph  (b)(4)  and 
(b)(5),  we  stated  that  all  such  rodent  bait 
stations  must  be  intact,  systematically 
maintained,  and  contain  fresh  bait  that 
consists  of  an  Environmental  Protection 
Agency  (EPA)-registered  rodenticide 
formulation  that  is  applied  according  to 
its  label. 

Noting  the  requirements  for  the  use  of 
EPA-registered  rodenticides  as  part  of 
the  good  production  practices,  one 
commenter  asked  whether  APHIS  had 
taken  into  account  a  notice  that  EPA 
published  in  the  Federal  Register  on 
January  17,  2007  (72  FR  1992-1993; 
Docket  No.  EPA-HQ-OPP-2006-0955; 
FRL-E104-7)  that  announced  the 
availability  of  a  proposed  mitigation 
decision  restricting  the  use  of  several 
rodenticides  currently  on  the  market. 
The  commenter  asked  us  to  evaluate 
both  the  possible  increased  cost  and 
decreased  efficacy  of  rodenticides  as  a 
result  of  this  decision. 

On  May  28,  2008,  EPA  released  its 
final  decision,  titled  “Risk  Mitigation 
Decision  for  Ten  Rodenticides.”  ^  In  it, 
EPA  decided  not  to  restrict  the  use  or 
otherwise  alter  the  efficacy  of  these 
rodenticides,  but  instead  decided  upon 
sale  and  distribution  limitations  on  the 
products  to  limit  their  use  in  residential 
settings.  EPA’s  final  decision  contained 
an  evaluation  of  the  potential  economic 
impacts  of  these  limitations  for  poultry 
and  livestock  producers,  and 
determined  that  these  limitations  would 
not  change  the  availability  of  the 
rodenticides  for  such  producers. 

Finally,  one  commenter  asked  us  to 
consider  the  use  of  bird-proofing  shields 
as  an  additional  good  production 
practice.  The  commenter  suggested  that 
the  use  of  such  barriers  would  prevent 
pigs  from  exposure  to  carrion,  would 
add  another  safeguard  to  promote 
rodent  control,  and  would  further 
prevent  swine’s  contact  with  wildlife. 

As  noted  previously,  this  final  rule 
provides  that  only  pork  production  sites 
that  house  and  feed  pigs  in  confinement 
units  may  participate  in  the  Trichinae 
Certification  Program.  All  confinement 
units  are  constructed  so  as  to  prevent 
the  exposure  of  swine  to  free-flying 
birds,  wildlife,  and  carrion. 

Comments  Regarding  Renewal  of  Stage 
III  Certified  Status 

In  §  149.2(c)  of  the  proposed  rule,  we 
stipulated  that  sites  that  achieve  Stage 
III  certified  status  will  be  subject  to 
subsequent  site  audits.to  determine 


^To  view  this  dociunent,  go  to  http:// 
www.epa.gov/pesticides/reregistration/ 
rodenticides/rodenticides_mitigation_decision.pdf. 


continued  pcirticipation  in  the  program. 

In  §  149.3(0,  we  stated  that  such  site 
audits  must  be  performed  no  sooner 
than  14  months,  and  no  later  than  16 
months,  from  either  the  date  the  site 
was  awarded  Stage  III  status  or  the  date 
of  the  last  renewal.  If,  as  a  result  of  any 
of  these  renewal  audits,  we  determine 
that  the  site  is  not  adhering  to  one  or 
more  of  the  good  production  practices, 
the  site  will  be  subject  to  decertification. 

We  received  two  comments  regarding 
these  paragraphs.  The  commenters 
agreed  that  the  first  few  renewals  should 
occur  at  intervals  of  14  to  16  months, 
but  stated  that  subsequent  audits  for 
recertification  should  occur  less 
frequently.  One  of  the  commenters 
stated  that  the  change  in  frequency 
should  occur  after  5  years  of  successful 
recertification  audits,  and  that  the 
intervals  should  increase  at  that  point  to 
no  less  than  28  months  and  no  more 
than  32  months.  The  other  commenter 
suggested  that  the  change  should  occur 
after  the  second  successful  renewal,  and 
that  all  subsequent  audits  should  be 
conducted  at  a  maximum  of  30-month 
intervals.  The  commenters  suggested 
that  making  site  audits  less  frequent 
should  reduce  the  cost  of  the  program 
and  thus  facilitate  producer 
participation,  yet  would  not  alter  it  in 
a  manner  that  could  have  a  negative 
impact  on  the  domestic  perception  or 
international  recognition  of  our 
standards. 

We  consider  it  necessary  for  at  least 
the  first  four  renewal  audits  to  take 
place  at  14-  to  16-month  intervals.  Such 
intervals  will  ensure  that,  over  time, 
each  Stage  III  site  is  audited  for 
adherence  to  the  good  production 
practices  at  least  once  during  each  major 
period  for  receiving  and  rendering 
swine  during  the  calendar  year,  and, 
eventually,  during  each  season  within 
the  calendar  year.  This  is  important, 
because  each  season  of  the  year  presents 
producers  with  unique  climatic  and 
environmental  conditions,  e.g.,  ground 
cover  during  the  winter  or  the  increased 
presence  of  rodents  during  the  harvest 
seasons,  that  can  make  adherence  to  the 
good  production  practices  difficult,  and 
that  auditors  must  be  able  to  assess  in 
determining  a  producer’s  ongoing 
adherence  to  those  practices. 

Increasing  the  time  between 
subsequent  audits  while  the  Trichinae 
Certification  Program  is  still  in  its  initial 
implementation  may  adversely  impact 
the  program’s  credibility,  and  hinder  it 
from  accomplishing  its  stated  goal. 

However,  as  the  program  gains 
acceptance  within  the  United  States  and 
is  reviewed  by  export  partners,  the 
intervals  between  such  audits  will  be 
reviewed.  If  we  deem  longer  intervals  to 


be  appropriate  at  that  time,  we  may 
initiate  rulemaking  to  change  them. 

Comments  Regarding  Process- 
Verification  Testing 

In  proposed  §  149.6(c),  we  stated  that 
slaughter  facilities  processing  certified 
swine  are  responsible  for  performing 
process-verification  testing  at  their 
expense  in  order  to  determine  the 
Trichinella  spp.  infection  status  of 
certified  swine  under  their  control.  In 
proposed  §  149.6(c)(2),  we  stated  that  all 
testing  must  be  performed  in  a 
laboratory  that  bas  been  approved  for 
trichinae  testing  by  AMS.  We  further 
stated  that  the  laboratory  may  be 
maintained  and  operated  by  the 
slaughter  facility  or  by  another  business 
entity,  and  may  be  at  the  slaughter 
facility  or  offsite,  but  that,  regardless  of 
its  location,  the  laboratory  staff 
performing  the  tests  must  be  approved 
by  AMS,  and  will  be  subject  to  periodic 
proficiency  test  panels  from  AMS  that 
will  have  to  be  analyzed  correctly  in 
order  to  maintain  approved  status. 

One  commenter  asked  for  clarification 
regarding  the  process  AMS  employs  to 
approve  a  laboratory,  the  cost  of  this 
initial  approval  and  any  subsequent 
audits/recertification,  the  possibility  of 
combining  such  audits  and 
recertification  with  other  programs 
administered  by  AMS,  the  causes  of 
decertification  or  withdrawal  of 
approval  of  a  laboratory  or  its  personnel, 
tbe  procedure  for  recertification,  and  the 
ramifications  for  deviations  from 
standard  operating  procedures  for  the 
laboratory’. 

Slaughter  facilities  and  other  business 
entities  interested  in  more  information 
regarding  the  AMS  approval  process  for 
process-verification  testing  laboratories 
should  contact  the  AMS  Trichinae 
Analyst  and  Laboratory  Certification 
Program  Manager.  All  correspondence 
should  be  addressed  to  the  AMS 
Trichinae  Analyst  and  Laboratory 
Certification  Program  Manager,  USDA, 
AMS,  Science  and  Technology 
Programs,  Technical  Services  Branch, 
1400  Independence  Ave.,  SW.,  Mail 
Stop  0272,  Washington,  DC  20250- 
0272.  The  manager  may  be  contacted  by 
phone  at  (202)  690-0621. 

We  recognize  that  this  address  differs 
slightly  from  that  provided  in  footnote 
4  of  §  149.6  of  the  proposed  rule.  We 
have  revised  that  footnote  to  reflect  this 
change. 

In  proposed  §  149.6(c)(3)(iii),  we 
stated  that,  in  order  to  determine  the 
sample  size  for  such  testing,  the 
laboratory  must  use  the  Trichinae 
Certification  Slaughter  Facility  Sample 
Size  Determination  Table  set  forth  in 
that  paragraph  to  determine  the  number 
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of  samples  they  must  collect  from  the 
population  of  swine  from  certified  sites. 
The  table  included  in  the  proposed  rule 
set  sampling  sizes  for  facilities  that 
expect  to  process  1,000,  5,000,  25,000, 
100,000,  200,000,  400,000,  1  million,  2 
million,  4  million,  and  5  million 
certified  swine  annually,  respectively. 

We  stated  that  the  facility  must  collect 
the  number  of  samples  that  reflects  a  99 
percent  confidence  level  of  detecting  a 
positive  carcass  in  a  certified  herd, 
based  on  a  disease  prevalence  of  0.013 
percent  within  that  population,  and 
stated  that,  if  the  eligible  population  of 
swine  is  not  listed  in  the  table,  the 
facility  must  use  the  next  largest 
number  to  determine  the  number  of 
samples  to  collect.  The  number  of 
samples  selected  from  the  table  will  be 
the  total  number  of  samples  that 
slaughter  facility  representatives  must 
collect  and  test  per  year  and  per  month 
during  a  12-month  period. 

A  commenter  pointed  out  that,  by 
requiring  a  facility  that  expects  to 
process  a  number  of  swine  not  listed  on 
the  table  to  obtain  samples  from  the 
next  largest  population,  and  by 
providing  only  10  population  intervals, 
we  will  often  require  facilities  to 
achieve  a  confidence  level  of  more  than 
99  percent.  If,  however,  we  regard  a  99 
percent  confidence  level  to  be  sufficient 
for  the  purposes  of  our  program,  the 
commenter  proposed  that  we  revise  the 
table  to  provide  population  numbers  in 
increments  of  1,000  from  1,000  to 
10,000,  increments  of  2,000  from  10,000 
to  25,000,  increments  of  5,000  from 
25,000  to  100,000,  cmd  increments  of 
50,000  from  100,000  to  5  million,  and 
that  we  revise  the  corfesponding  yearly 
and  monthly  sampling  sizes 
accordingly. 

We  agree  with  this  commenter,  and 
have  therefore  revised  the  table.  Because 
the  revised  table  is  large,  and  because 
the  table  does  not  establish  operational 
procedures  but  rather  cleirifies 
procedures  included  in  §  149.6(c)(3)(iii) 
for  the  benefit  of  participating  slaughter 
facilities,  we  have  removed  the  table 
from  the  regulatory  text  of  the  final  rule. 
It  will  be  available  on  the  Internet  at 
h  ttp ;//  www.aphis.  usda  .gov/vs/trichinae. 
We  have  also  added  a  footnote  to 
§  149.6(c)(3)(iii)  stating  that  more 
information  regarding  sampling  sizes 
may  he  obtained  by  contacting  APHIS’ 
Trichinae  Program  Manager. 

Comment  Regarding  the  Results  of 
Process-Verification  Testing 

In  proposed  §  149.6(c)(4),  we  stated 
that  the  results  of  process-verification 
testing  relating  to  certified  swine 
handled  at  the  slaughter  facility  must  be 
retained  in  a  separate  file  or  notebook  as 


written  records  at  the  slaughter  facility 
and  must  be  available  for  inspection  by 
FSIS  program  employees. 

Proposed  paragraph  (c)(4)(iii)  stated 
that,  in  the  event  of  a  positive  test 
result,  a  representative  of  the  slaughter 
facility  must  notify  an  FSIS  employee 
designated  by  the  FSIS  Administrator 
immediately,  who  in  turn  will  report  the 
TIN  of  the  certified  production  site  that 
was  the  source  of  the  swine  from  which 
the  sample  was  taken  and  the  test 
results  of  the  affected  sample  to  the 
respective  APHIS  area  office.  We  further 
stated  that: 

•  If  a  test  sample  yields  a  positive  test 
result  based  on  the  digestion  method  of 
detecting  trichinae,  then  the  certified 
production  site  that  was  the  source  of 
the  swine  from  which  the  sample  was 
taken  will  be  decertified. 

•  If  a  test  sample  yields  a  positive  test 
result  based  on  an  ELISA  method,  and 
is  confirmed  positive  by  further  testing 
using  the  digestion  method,  then  the 
certified  production  site  that  was  the 
source  of  the  swine  from  which  the 
sample  was  taken  will  be  decertified. 

•  If  a  test  sample  yields  a  positive  test 
result  based  on  an  ELISA  method,  but 

is  not  confirmed  positive  by  further 
testing  using  the  digestion  method,  then 
the  certified  production  site  that  was  the 
source  of  the  swine  from  which  the 
sample  was  taken  will  be  investigated 
by  APHIS.  This  investigation  may 
include  a  spot  audit  of  the  affected  site, 
as  well  as  further  testing  of  animals  or 
carcasses  from  the  affected  site.  The 
investigation  will  determine  if  the  site 
has  sufficient  safeguards  and  is 
following  good  production  practices. 

One  commenter  understood  the  rule 
to  state  that  a  positive  test  result  will 
result  in  audits  of  the  site  that  was  the 
source  of  the  swine  from  which  the 
sample  was  taken,  and  will  cause 
additional  testing  to  be  performed  on 
swine  from  that  site.  The  commenter 
requested  that  APHIS  provide  more 
information  regarding  the  nature  of  this 
corroborative  testing  in  a  future  program 
standards  document. 

A  positive  test  result  from  a  slaughter 
facility  will  result  in  subsequent  testing 
of  other  animals  from  the  site  that  was 
the  source  of  the  swine  from  which  the 
positive  sample  was  taken  only  if  the 
sample  yields  a  positive  test  result 
under  the  ELISA  method,  but  does  not 
do  so  under  the  digestion  method.  In 
such  cases,  additional  testing  is 
necessary  to  help  APHIS  to  resolve  the 
discrepancy  between  the  two  tests.  We 
recognize,  however,  that  we  failed  to 
specify  the  nature  of  this  subsequent 
testing  in  the  proposed  rule.  The  testing 
employed  will  be  the  ELISA  method. 

We  will  put  such  information  in  the 


forthcoming  program  standards 
document. 

In  a  related  matter,  however,  we 
recognize  that  the  proposed  provisions 
of  this  paragraph  could  be  construed  to 
suggest  that,  while  this  corroborative 
testing  is  ongoing,  and  while  the  site  is, 
consequently,  suspended  from 
participation  in  the  Trichinae 
Certification  Program,  no  swine  may  be 
sent  to  slaughter  from  the  site.  This  is 
not  the  case;  swine  may  be  sent  to 
slaughter  during  this  time,  but  not 
identified  as  certified  products  from  a 
certified  production  site.  We  have 
modified  the  paragraph  to  reflect  this 
clarification. 

Comment  Regarding  Recordkeeping 
Requirements 

In  proposed  §  149.7(a),  we  set  forth 
recordkeeping  requirements  for 
producers  participating  in  the  program. 
We  stated  that  all  sites  would  have  to 
maintain  the  following  program  records: 
Animal  disposal  plan,  animal 
movement  record,  feed  mill  quality 
assurance  affidavit  (if  applicable),  and 
rodent  control  logbook.  As  part  of  the 
provisions  regarding  the  animal 
movement  record,  we  stated  that 
producers  must  document  the  number 
of  dead  non-breeding  swine  that  are 
removed  from  the  site,  as  well  as  the 
number  of  non-breeding  swine  that  are 
buried  or  composted  at  the  site,  if  swine 
burial  or  composting  is  permitted  in  that 
State  or  locality. 

One  commenter  stated  that 
information  regarding  the  number  of 
non-breeding  swine  that  are  buried  or 
composted  at  the  site  constitutes 
confidential  business  information,  and 
requested  clarification  regarding  our 
need  to  retain  such  records. 

APHIS  representatives  may  need  to 
review  this  information  in  order  to 
corroborate  the  results  of  an  audit.  It 
will  be  the  site  owner,  not  APHIS,  who 
will  retain  the  records. 

Comment  Regarding  QAV  Standards 

In  proposed  §  161.5,  we  set  forth 
requirements  for  veterinarians  who  wish 
to  be  recognized  as  qualified  accredited 
veterinarians  (QAVs)  for  the  Trichinae 
Certification  Program.  We  stipulated 
that,  in  addition  to  existing 
accreditation  requirements,  such 
veterinarians  need  to  complete  an 
APHlS-approved  orientation  or  training 
program  regarding  the  specializations 
particular  to  the  certification  program. 
Thus,  an  accredited  veterinarian  who 
completes  APHIS-approved  training  in 
good  production  practices  in  swine 
management  could  become  a  QAV  and 
be  authorized  to  perform  site  audits 
within  the  program. 
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One  commenter,  upon  evaluating  the 
existing  accreditation  requirements  and 
our  new  proposed  requirement,  stated 
that  it  appeared  that  the  only 
prerequisites  for  obtaining  certification 
as  a  QAV  are  the  possession  of  a 
doctorate  in  veterinary'  medicine  and 
successful  completion  of  an  APHIS- 
approved  training  program.  The 
commenter  asked  for  further 
clarification  regarding  the  knowledge 
and  experience  necessary  to  obtain 
certification  as  a  QAV. 

QAVs  must  possess  a  Doctorate  in 
Veterinary  Medicine,  must  apply  for 
and  obtain  general  accreditation  from 
APHIS  under  the  provisions  of  9  CFR 
part  161,  must  undergo  an  APHIS- 
approved  training  program  in  good 
production  practices  in  swine 
management,  must  adhere  to  the 
“Auditor’s  Handbook”  that  we  will 
issue  upon  implementation  of  the 
program,  and  must  seek  recertification 
every  two  years. 

In  light  of  the  commenter’s  question, 
we  recognize  that  we  did  not  provide  a 
point  of  contact  in  our  proposal  for 
accredited  veterinarians  interested  in 
obtaining  specializations  related  to  the 
Trichinae  Certification  Program.  They 
should  contact  APHIS’  National 
Trichinae  Coordinator,  or  write  to  the 
Trichinae  Certification  Program  office. 
We  are  adding  contact  information  for 
the  coordinator  and  the  mailing  address 
for  the  office  to  §  149.1,  as  a  footnote  to 
our  definition  of  qualified  accredited 
veterinarian. 

Miscellaneous  Changes 

In  proposed  §  149.2(dK2),  we  stated 
that  within  60  days  of  a  change  of 
ownership  of  a  Stage  II  or  Stage  III 
certified  site,  a  site  audit  must  be 
performed  in  order  for  the  site  to 
maintain  its  certified  status.  We  further 
stated  that  if  the  site  audit  is 
satisfactory,  then  the  Stage  II  or  Stage  III 
certified  site  will  continue  in  the 
program  “only  as  a  Stage  II  certified 
site.” 

In  reviewing  our  proposal,  we  have 
determined  that  these  provisions  could 
be  construed  as  meaning  that  Stage  II  or 
Stage  III  certified  sites  that  change 
ownership  will  be  precluded  from 
obtaining  Stage  III  certified  status.  This 
is  not  the  case.  While  a  Stage  II  or  Stage 
III  site  that  changes  ownership  and 
obtains  a  satisfactory  site  audit  will 
continue  in  the  program  initially  as  a 
Stage  II  site,  a  new  program  anniversary 
date  for  that  site  will  also  be  established 
based  on  the  date  it  was  audited.  Thus, 
such  sites  will  be  able  to  request  an 
audit  in  order  to  obtain  Stage  III  status 
240  days  after  the  site  audit  resulting 
from  a  change  of  ownership,  and  must 


request  one  no  later  than  300  days  after 
that  audit. 

Accordingly,  in  this  final  rule, 

§  149.2(d)(2)  states  more  clearly  that  a 
Stage  II  or  Stage  III  site  can  continue  in 
the  program  after  a  change  in  ownership 
initially  as  a  Stage  II  site  following  a 
satisfactory  audit,  and  that  a  new 
program  anniversary  date  for  that  site 
will  be  established  based  on  the  date  the 
site  was  audited  to  continue  in  the 
program  as  a  Stage  II  certified  site.  The 
producer  of  the  site  will  then  arrange  for 
a  site  audit  to  gain  (or  regain)  Stage  III 
certified  status  based  on  that  new 
anniversary  date  and  according  to  the 
timetable  prescribed  in  §  149.3(e). 

In  proposed  §  149.2(e)(ii),  we  stated 
that,  no  more  than  once  every  two  years, 
a  producer  may  request  that  one  or  more 
certified  production  sites  be  temporarily 
withdrawn  from  the  program.  In  order 
to  obtain  a  withdrawal,  the  producer 
would  have  to  submit  a  request  in 
writing  to  the  Administrator. 

During  the  period  of  withdrawal, 
swine  from  the  site  would  not  be  able 
to  be  identified  as  certified  products 
from  a  certified  production  site,  but  the 
producer  would  still  have  to  continue  to 
adhere  to  all  good  production  practices 
and  other  program  requirements,  unless 
the  Administrator  specifically  waived  a 
certain  requirement  in  granting  the 
withdrawal. 

Before  being  reinstated,  that  is,  while 
still  under  temporary  withdrawal  status, 
the  site  would  have  to  pass  a  site  audit 
to  indicate  that  it  is  adhering  to  all  good 
production  practices  (including  any 
practices  previously  waived  by  the 
Administrator).  If  swine  5  weeks  of  age 
or  older  originating  from  noncertified 
sources  are  received  at  the  site  during 
the  time  of  withdrawal,  then  the  site 
audit  for  reinstatement  must  be 
performed  within  30  days  of  the  date 
the  last  swine  from  noncertified  sources 
was  removed  from  the  site,  but  no  later 
than  180  days  from  the  date  the  site  was 
granted  temporary  withdrawal  status.  A 
site  found  during  the  audit  not  to  be 
adhering  to  one  or  more  of  the  good 
production  practices,  including  any 
waived  during  the  period  of  withdrawal, 
would  be  subject  to  decertification. 

In  reviewing  our  proposal,  we  have 
determined  that  these  provisions  appear 
contradictory,  insofar  as  we  require  a 
temporarily  withdrawn  site  to  adhere  to 
all  the  good  production  practices  and 
program  requirements,  unless  a 
requirement  is  explicitly  waived  by  the* 
Administrator,  yet  seem  to  allow  all 
temporarily  withdrawn  sites  to  receive 
swine  5  weeks  of  age  or  older  from 
noncertified  sources,  in  contravention  of 
one  of  the  good  production  practices. 


We  intended  these  provisions  to  allow 
a  temporarily  withdrawn  site  to  receive 
swine  from  a  noncertified  source,  only 
if  the  Administrator  specifically  waived 
the  good  production  practice 
prohibiting  such  reception  in  granting 
the  producer’s  request  for  withdrawal. 
Therefore,  in  this  final  rule, 

§  149.2(e)(ii)  now  explicitly  states  that, 
in  order  to  maintain  status  in  the 
program,  a  temporarily  withdrawn 
production  site  must  obtain  a  waiver 
from  the  Administrator  before  receiving 
swine  5  weeks  of  age  or  older  from  a 
noncertified  source. 

In  proposed  §  149.4,  we  stated  that  all 
certified  production  sites  would  be 
subject  to  spot  audits.  Spot  audits  may 
be  performed  at  random  to  verify  the 
integrity  of  the  program  or,  in  some 
cases,  to  trace  back  and  investigate  a 
positive  test  result  that  results  from  the 
testing  of  certified  swine  from  that  site 
at  a  slaughter  facility.  In  reviewing  our 
proposal,  we  realize  that  we  failed  to 
state  w'hether  a  spot  audit  of  a  site  will 
affect  the  timetable  that  site  was 
following  for  the  completion  of 
subsequent  site  audits,  i.e.,  whether  a 
new  anniversary  date  will  be  instituted 
for  the  site  based  on  the  date  that  it 
undergoes  the  spot  audit. 

Sites  subjected  to  a  spot  audit  will 
maintain  the  same  timetable  for 
completion  of  site  audits  that  they  had 
prior  to  the  spot  audit.  The  reasons  for 
this  are  twofold,  depending  on  the 
nature  of  the  spot  audit.  A  site  that  is 
the  source  of  certified  swine  that  test 
positive  for  trichinae  under  process- 
verification  testing  at  a  slaughter  facility 
must  be  considered  a  potential  source  of 
future  trichinae  infection,  even  if  the 
site  passes  a  spot  audit  for  cause.  It  is 
therefore  important  that  the  site 
maintain  the  same  timetable  for 
completing  subsequent  audits  that  it 
had  prior  to  the  spot  audit,  in  order  for 
us  to  adequately  assess  the  safeguards  it 
has  in  place  and  to  determine  the  site’s 
ongoing  adherence  to  the  program’s 
good  production  practices. 

A  random  spot  audit  does  not  affect 
the  time  table  for  completion  of 
subsequent  audits  because  the  primary 
aim  of  such  an  audit  is  not  to  assess  a 
production  site  for  adherence  to  the 
good  production  practices  and  other 
program  standards,  but  to  ensure  the 
integrity  of  the  auditing  process  itself  by 
verifying  that  it  is  being  performed  in  a 
consistent  manner  across  the  program. 

Therefore,  paragraph  (b)  of  §  149.4 
now  specifies  that  unless  a  spot  audit 
results  in  decertification,  it  does  not 
otherwise  affect  the  timetables  for  the 
completion  of  site  audits  set  forth  in  this 
rule. 
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In  proposed  §  149.3{aK5)  and 
proposed  §  149.8(a)(1),  we  stated  tliat,  if 
a  QAV  performs  a  site  audit,  the 
producer  will  pay  the  QAV  directly  at 
a  mutually  agreed-upon  time  and  rate. 

In  reviewing  our  proposal,  we  have 
determined  that  this  provision 
presupposes  that  a  QAV  will  charge  a 
producer  for  the  cost  of  each  site  audit, 
and  could  be  construed  to  specify  the 
nature  of  the  agreement  that  would 
occur  between  the  two  parties.  For  these 
reasons,  we  have  removed  this 
provision  from  the  two  paragraphs. 
Similarly,  since  a  QAV  may  decide  not 
to  charge  a  producer  for  the  cost  of  a  site 
audit,  we  have  removed  statements  in 
the  same  proposed  paragraphs  that  a 
producer  is  responsible  for  the  cost  of 
the  site  audit. 

Finally,  in  a  related  matter,  in 
proposed  §  149.3,  we  twice  stated  that  a 
producer  “may”  have  to  contact  either 
a  QAV  or  QVMO  in  order  to  conduct  a 
site  audit.  In  proposed  paragraph  (c)(1), 
we  stated  that,  when  a  producer  and  the 
producer’s  herd  health  personnel 
believe  that  a  site  meets  program 
standards,  the  producer  may  arrange  for 
an  initial  site  audit,  while,  in  proposed 
paragraph  (a)(1),  we  stated  that,  if  a 
QAV  is  not  available  to  perform  this  site 
audit,  the  producer  may  then  contact 
the  APHIS  area  office  to  request  that  a 
QVMO  perform  the  audit. 

In  reviewing  our  proposal,  we  have 
determined  that  the  use  of  “may”  in 
these  two  paragraphs  could  be 
construed  as  allowing  a  producer  to 
forego  an  initial  site  audit  and  yet  still 
become  enrolled  in  the  program.  This  is 
not  the  case.  We  have  therefore  replaced 
“may”  with  “must”  in  these  two 
paragraphs. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act  ' 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  the  Animal  Health 
Protection  Act  (7  U.S.C.  8301  et  seq.), 
the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
conduct  programs  to  detect,  control,  or 
eradicate  any  pest  or  disease  of  livestock 
(including  the  drawing  of  blood  and 
diagnostic  testing  of  animals).  Such 
programs  can  include  animals  at  a 
slaughterhouse,  stockyard,  or  other 
point  of  concentration.  The  Secretary 


may  also  cooperate  with  State 
authorities,  Indian  tribal  authorities,  or 
other  persons  in  the  administration  of 
regulations  for  the  improvement  of 
livestock  and  livestock  products. 

In  accordance  with  21  U.S.C.  601  et 
seq.,  the  Secretary  of  Agriculture  is 
authorized  to  inspect  meat  and  meat 
products  at  any  slaughtering,  packing, 
meat-canning,  rendering,  or  similar 
establishment,  while  under  21  U.S.C. 

451  et  seq.,  the  Secretary  of  Agriculture 
is  authorized  to  inspect  poultry  and 
poultry  products  at  official 
establishments.  Finally,  in  accordance 
with  7  U.S.C.  1621  through  1627,  the 
Secretary  of  Agriculture  is  authorized  to 
provide  a  range  of  voluntary  inspection, 
certification,  and  identification  services 
to  assist  in  the  orderly  marketing  of 
various  animal  products  and 
byproducts. 

In  this  rule,  we  are  establishing 
regulations  for  a  Trichinae  Certification 
Program.  The  Trichinae  Certification 
Program  provides  for  the  certification  of 
pork  production  sites  that  follow  certain 
prescribed  management  practices  that 
reduce,  eliminate,  or  avoid  the  risk  of 
exposure  of  swine  to  Trichinella  spp.,  in 
order  to  facilitate  producer  access  to 
foreign  markets.  The  regulations  also  set 
forth  requirements  for  the  systematic 
monitoring  and  testing  of  pork  products 
derived  from  pigs  that  originate  from 
certified  sites  at  slaughter  facilities. 
Finally,  we  are  making  changes  to  9  CFR 
parts  160  and  161  covering  the 
accreditation  of  veterinarians  and 
veterinary  medical  officers  that  are 
needed  for  the  Trichinae  Certification 
Program. 

In  accordance  with  5  U.S.C.  604,  we 
have  prepared  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  economic  impact 
of  this  rule  on  small  entities.  The 
discussion  also  serves  as  our  cost- 
benefit  analysis  under  Executive  Order 
12866. 

Based  upon  available  data  and 
expected  effects,  we  believe  that  the 
benefits  of  the  final  rule,  in  terms  of 
increased  exports,  may  justify  the  costs 
of  the  program  for  at  least  some  of  the 
participating  producers  and  facilities.  It 
is  important  to  note  that  program 
participation  will  be  undertaken  on  a 
strictly  voluntary  basis.  Since  the 
program  is  not  mandatory,  those 
producers  and  slaughter  facilities  that 
perceive  costs  to  outweigh  potential 
benefits  will  opt  not  to  participate  in  the 
program. 

We  first  consider  potential  costs  of  the 
rule  for  participating  producers, 
slaughter  facilities,  accredited 
veterinarians,  and  Federal  agencies.  We 
then  examine  possible  benefits  of  the 


rule,  in  terms  of  increased  export  market 
access;  we  do  not  consider  benefits  in 
terms  of  reducing  the  prevalence  of 
trichinae  in  the  domestic  herd  or  in 
processed  pork  products  because  the 
prevalence  rates  in  both  swine  and  pork 
products  are  already  extremely  low 
under  the  status  quo.  Third,  we  present 
alternatives  to  the  rule.  Lastly,  we 
address  expected  impacts  for  small 
entities.  In  that  last  section,  we  also 
summarize  and  respond  to  significant 
issues  raised  by  commenters  regarding 
our  initial  regulatory  flexibility  analysis. 

Costs  for  Participating  Producers 

The  number  of  pork  producers  in  the 
United  States  has  declined  in  recent 
years.  According  to  USDA’s  National 
Agricultural  Statistics  Service  (NASS), 
there  were  an  estimated  76,250  hog  and 
pig  producers  in  the  United  States  in 
2002."*  This  was  down  from  81,220 
producers  in  2001.  Since  2002,  the 
number  of  producers  has  declined  even 
further,  with  65,540  operations  reported 
in  2006.  Although  the  structure  of  the 
industry  has  changed  over  time,  the 
number  of  swine,  as  well  as 
consumption  of  pork,  has  remained 
relatively  constant  over  the  same  period. 

Participation  in  this  program  will  be 
limited  to  those  producers  who  house 
and  feed  swine  in  confinement  units 
and  who  do  not  utilize  waste  that 
contains  meat  in  their  feeding  regimen. 
Below,  we  refer  to  such  producers  as 
producers  with  currently  eligible  sites. 
The  number  of  such  producers  who  will 
participate  in  the  certification  program 
is  not  known. 

Participation  by  producers  with 
currently  eligible  sites  will  depend 
primarily  on  economic  and  other  market 
competitiveness  considerations,  that  is, 
the  expected  financial  and  competitive 
advantages  of  participating,  or  the 
expected  financial  and  competitive 
disadvantages  of  failing  to  participate. 
Once  the  program  is  implemented, 
producers  with  currently  eligible  sites 
may  find  that  certain  slaughter  facilities 
will  be  unwilling  to  purchase  swine 
from  pork  production  sites  that  are  not 
certified,  and  that  producers  who  do  not 
participate  in  the  program  will  therefore 
face  a  decline  in  the  marketability  or 
value  of  their  animals.  Conversely,  they 
may  also  find  that,  by  participating  in 
the  program,  they  will  be  able  to  earn 
a  premium  for  their  swine  at  slaughter. 
Participation  by  producers  with 
currently  eligible  sites,  therefore,  could 
be  driven  in  large  part  by  the  decisions 
of  slaughter  facilities.  However,  the 


■*  See  NASS  Agricultural  Statistics  Data  Base, 
http://www.nass.usda.gov/Data_and_Statistics/ 
QuickJStats/index.asp. 
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number  of  slaughter  facilities  that  will 
want  to  use  the  program  in  order  to 
certify  that  their  fresh  pork  and  pork  *■ 
products  destined  for  export  are 
produced  under  the  Trichinae 
Certification  Program  is  also  uncertain. 

In  sum,  producer  participation  could  be 
driven  largely  by  slaughter  facility 
participation,  and,  in  turn,  slaughter 
facility  participation  could  be  driven  by 
the  advantages  of  certifying  pork 
products  exported  to  foreign  markets  as 
having  been  produced  under  the 
Trichinae  Certification  Program. 

Nonetheless,  we  believe  that  many 
producers  with  currently  eligible  sites, 
especially  larger  ones,  are  likely  to 
participate  in  the  program.  This  is 
because  they  have  already  implemented 
and  routinely  follow  many  of  the  good 
production  practices  required  for 
certification,  and  will  likely  be  able  to 
comply  with  program  standards  while 
incurring  minimal  costs.  Approximately 
53  percent  of  all  production  sites  are 
classified  as  total  confinement. ^  It  is 
likely  that  close  to  100  percent  of 
commercial  pork  production  sites 
housing  swine  in  total  confinement 
could  meet  the  program  requirements 
for  site  certification  with,  at  most,  only 
“minimal”  facility  changes  (i.e.,  those 
costing  approximately  $500  over  a  5- 
year  period,  equivalent  to  a  present 
value  of  about  $440  when  discounted  at 
7  percent).*^ 

In  general,  larger  producers  with 
currently  eligible  sites  are  more  likely  to 
have  many  of  the  risk  mitigation 
measures  already  in  place,  and  should 
be  more  readily  able  to  participate  in  the 
program.  However,  smaller  producers 
with  currently  eligible  sites  should  also 
be  able  to  participate  in  the  program  at 
relatively  little  cost.  Since  these  smaller 
producers  already  house  swine  in 
confinement  units,  only  “moderate” 
facility  changes  (i.e.,  those  that  cost 
$2,500  over  5  years)  will  likely  be 
required.^  The  estimated  cost  of  $2,500 
for  moderate  facility  changes  consists  of 
$1,500  in  first  year  startup  costs  and 
maintenance  costs  of  $250  per  year  for 
the  next  4  years.®  Although  we 


®  National  Animal  Health  Monitoring  System. 
October  2007.  Part  I:  Reference  of  Swine  Health  and 
Management  Practices  in  the  United  States,  2006, 
National  Health  Monitoring  System.  #N475.1007. 
Fort  Collins,  CO. 

“The  definition  of  “minimal”  expenditures  is 
derived  horn:  Cummings,  David  and  Kopral, 
Christine,  “Cost  Analysis  of  Trichinae-Free  Program 
Alternatives,”  USDA,  APHIS,  Centers  for 
Epidemiology  and  Animal  Health,  December  1998. 
This  document  is  referred  to  below  as  the  CEAH 
analysis.  Copies  of  the  CEAH  analysis  are  available 
by  contacting  the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

^  For  more  information  on  the  nature  of 
"moderate”  expenditures,  see  the  CEAH  analysis. 

"  For  further  information,  see  the  CEAH  analysis. 


anticipate  that  most  producers  who 
decide  not  to  participate  in  this  program 
will  be  small  in  size,  other  small 
producers  may  need  to  make  only 
minimal  or  moderate  facility  changes  to 
satisfy  program  requirements. 

Producers  who  are  currently  not 
producing  swine  in  confinement 
facilities  may  participate  in  the  program 
if  they  convert  to  a  confinement 
operation.  According  to  a  University  of 
Missouri  Extension  Service  study,  a 
200-head  confinement  facility  costs 
approximately  $42,000  to  construct.® 
This  includes  costs  for  water,  feeders, 
site  development,  and  manure  storage. 

Some  of  these  producers  may 
currently  house  and  feed  swine  in  hoop 
facilities.  Such  structures  are  roofed,  but 
are  often  exposed  at  each  end,  and  are 
typically  not  constructed  in  order  to 
preclude  swine  from  exposure  to 
wildlife  or  rodents.  Because  of  the 
nature  of  such  structures,  these 
producers  may  decide  that  it  is  more 
cost-effective  to  convert  their  existing 
facilities  into  confinement  units  than  to 
build  new  confinement  units.  While  no 
figures  exist  regarding  the  cost  to 
convert  an  existing  hoop  facility  to  a 
confinement  unit,  a  research  project 
conducted  by  Iowa  State  University 
reported  the  differing  levels  of 
investment  required  for  a  hoop  facility 
and  a  confinement  facility. According 
to  the  study,  a  confinement  facility  costs 
$180  per  pig  space  to  build  versus  $55 
per  pig  space  for  a  hoop  facility. 

All  producers  seeking  to  participate  in 
the  program  will  be  required  to  pay  the 
veterinarians’  audit  fees  for  performing 
both  initial  and  subsequent  site  audits, 
assuming  the  veterinarian  decides  to 
assess  these  fees.  APHIS  has  estimated 
the  fees  to  be  about  $150  per  audit.  After 
the  first  three  audits  are  completed,  over 
a  14-to  18-month  period  and  at  a 
possible  cost  of  $450,  certified 
production  sites  will  be  subject  to  audits 
only  once  every  14  to  16  months. 

In  addition  to  the  cost  of  the  site 
audit,  the  producer  will  be  responsible 
for  paying  a  separate  program  fee  to 
APHIS  at  the  time  of  each  site  audit. 

This  program  fee  will  cover  APHIS’ 
administrative  costs  in  processing  the 
audit  and  operating  the  program.  The 
program  fee  is  $51.  Also,  producers  may 
have  to  pay  for  the  postmortem  blood, 
tissue,  or  meat  juice  sample  tests  if  the 
cost  of  these  tests  is  passed  back  to  them 
by  the  slaughter  facilities. 


®  Available  online  at:  http://  — 

extension.missouri.edu/explore/agguides/ansci/ 
g02504.htm. 

Available  online  at;  http://www.ag.iastate.edu/ 
farms/2001 reports/rhodes/ 
AnEconomicAnalysis.pdf. 


For  producers  who  decide  to 
participate  in  the  program,  a  potential 
downside  is  the  possibility  that  swine 
from  their  sites  could  test  positive  for 
trichinae  at  slaughter,  resulting  in 
decertification.  While  a  site  is 
decertified,  swine  from  the  site  may  not 
be  identified  as  product  from  a  certified 
production  site.  In  order  to  participate 
in  the  program  once  again,  the  producer 
will  have  to  follow  the  procedures  for 
requesting  an  initial  audit  for  Stage  I 
enrolled  status.  We  expect  that  the 
impact  of  decertification  on  a 
production  site  will  depend  upon  the 
extent  of  the  affected  producer’s 
reliance  on  a  slaughter  facility  that 
participates  in  the  program  and  that  has 
made  a  decision  regarding  purchasing 
swine  from  a  decertified  site  that  could 
be  disadvantageous  to  the  producer  of 
that  site. 

Costs  for  Participating  Slaughter 
Facilities 

The  number  of  slaughter  facilities  that 
may  wish  to  process  certified  swine  and 
export  their  meat  as  produced  under  the 
Trichinae  Certification  Program  is 
uncertain.  As  with  producers, 
participation  will  depend  on  economic 
competitiveness  considerations.  Certain 
regions  (e.g.,  the  EU  and  the  Russian 
Federation)  that  import  pork  require 
testing  for  trichinae.  Therefore,  any 
facility  that  wants  to  export  pork  to 
these  regions  must  meet  their  testing 
requirements.  Slaughter  facilities  will 
have  to  determine  whether  it  will  be 
better  to  continue  to  follow  their 
traditional  trichinae  testing  protocols,  or 
whether  sourcing  animals  from  certified 
producers  while  observing  the  program 
requirements  for  slaughter  facilities  will 
provide  them  an  economic  incentive. 

Slaughter  facilities  that  purchase 
swine  from  certified  production  sites  are 
required  to  carry  out  certain  functions 
relating  to  verification,  segregation, 
testing,  and  recordkeeping  of  certified 
swine  under  their  control.  Testing  at  the 
slaughter  facility  entails  taking  tissue, 
blood,  or  meat  juice  specimens  from  a 
sample  of  the  certified  swine  population 
processed  at  the  facility  in  order  to 
determine  the  Trichinella  spp.  infection 
status  of  the  tested  animals  and  to  verify 
that  the  trichinae  ntanagement  practices 
at  the  production  level  are  adequate. 

The  number  of  required  test  samples 
will  vary  among  individual  facilities, 
depending  on  the  total  number  of 
animals  from  certified  production  sites 
that  are  slaughtered.  The  testing 
requirements  are  designed  to  produce  a 
99  percent  confidence  level  of  detecting 
a  positive  carcass  in  the  population 
based  on  a  prevalence  of  0.013  percent. 
For  example,  a  plant  that  slaughters  1 


60474 


Federal  Register / Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


million  certified  swine  per  year  is 
required  to  run  34,802  tests  annually, 
but  a  plant  that  slaughters  5,000 
certified  swine  per  year  must  run  4,996 
tests  each  year. 

Slaughter  facilities  may  conduct 
sample  testing  using  either  an  ELISA  or 
a  pooled  digestion  test  and  have  the 
option  of  processing  the  test  samples 
themselves  at  the  slaughter  facility  or 
sending  the  samples  to  an  offsite 
commercial  laboratory.  Any  laboratory 
used  for  such  testing  must  be  approved 
to  do  so  by  AMS,  and  all  laboratory  staff 
performing  process-verification  testing 
must  be  accredited  by  AMS  to  perform 
this  program  function.  On-site 
processing  of  test  samples  should  result 
in  lower  costs  per  test  once  the 
necessary  testing  equipment  is  in  place. 
In  this  regard,  it  is  anticipated  that 
many  slaughter  facilities,  especially  the 
large  and  medium  ones,  will  acquire  or 
already  have  acquired  ELISA  test 
readers,  regardless  of  whether  they 
participate  or  intend  to  participate  in 
the  certification  program,  due  to  FSIS’ 
hazard  analysis  and  critical  control 
point  (HACCP)  inspection  procedures 
and  because  of  the  public’s  demand  for 
food  safety  and  quality.  ELISA  test 
readers  cost  about  $5,000  each,  while 
pooled  diaphragm  digestion  test  readers 
cost  about  $2,900. 

An  ELISA  test  costs  approximately 
$0.83  per  swine  using  the  services  of  a 
commercial  laboratory,  and  up  to  $0.66 
per  swine  if  processed  by  the  slaughter 
facility  itself.  By  comparison,  a 
digestion  test  costs  approximately  $1.72 
per  swine  if  processed  by  a  commercial 
laboratory,  and  $0.92  per  swine  if 
processed  by  the  slaughter  facility.’’ 

An  ELISA  test,  therefore,  is  less  costly 
than  a  digestion  test.  However,  if  an 
ELISA  test  is  used  and  the  results  are 
positive,  then  those  findings  must  be 
confirmed  by  using  a  digestion  test.  For 
a  large  slaughter  facility  required  to  run 
34,802  tests  each  year,  the  ELISA  test 
will  cost  $28,886  annually  if  processed 
by  a  commercial  laboratory  and  $22,969 
if  processed  by  the  slaughter  facility 
itself,  and  the  digestion  test  will  cost 
$59,859  annually  if  processed  hy  a 
commercial  laboratory  and  $32,018  if 
processed  by  the  slaughter  facility  itself. 
For  a  small  plant  required  to  run  4,996 
tests  each  year^  the  ELISA  test  will  cost 
$4,147  annually  offsite  and  $3,297 
annually  onsite,  and  the  digestion  test 


"These  figures  are  from  the  CEAH  analysis.  It  is 
important  to  note  that,  because  the  CEAH  study  was 
published  in  1998,  the  findings  are  dated. 
Throughout  this  analysis,  the  data  used  in  the 
CEAH  analysis  have  been  updated  wherever 
possible  in  order  to  obtain  a  more  current  estimate 
of  the  cost.  I 


will  cost  $8,593  annually  offsite  and 
$4,596  annually  onsite. 

As  discussed  above,  the  number  of 
slaughter  facilities  that  will  participate 
in  the  program  by  purchasing  swine 
from  certified  production  sites  is 
uncertain.  Slaughter  facilities  that  do 
accept  certified  swine  and  identify  pork 
as  produced  under  the  Trichinae 
Certification  Program  may  pass  on  some 
of  the  testing  costs  to  producers  or 
consumers,  depending  on  price 
elasticities  of  supply  and  demand. 

Participating  slaughter  facilities  may 
experience  negative  effects  from  this 
rule  in  the  event  of  a  trichinae  positive 
test.  Given  the  rarity  of  trichinae  in 
domestic  swine  currently,  the  likelihood 
of  a  positive  test  from  an  animal  that 
comes  from  a  certified  production  site  is 
small.  However,  if  there  is  a  positive  test 
result,  the  slaughter  facility  will  lose  the 
production  site  from  which  the  infected 
animal  originated  as  a  source  of  certified 
swine,  due  to  that  site’s  decertification 
within  the  program.  On  the  supply  side, 
then,  the  cost  of  a  positive  test  to  the 
slaughter  facility  will  depend  on 
whether  it  has  alternative  sources  of 
certified  swine  available.  In  addition,  a 
positive  test  may  bring  about  a 
decreased  demand  for  the  facility’s 
products,  depending  on  buyers’ 
perceptions  of  the  risks  associated  with 
purchasing  pork  products  from  that 
facility. 

Costs  for  Participating  Accredited 
Veterinarians 

Qualified  accredited  veterinarians 
(QAVs)  will  conduct  the  site  audits  for 
the  certification  program.  We  are 
requiring  that  the  accredited 
veterinarian  be  responsible  for  the  cost 
of  periodic  training  to  perform  this 
activity.  To  become  qualified, 
accredited  veterinarians  must  complete 
an  APHIS-approved  training  program  in 
good  production  practices  in  swine 
management.  At  least  initially,  APHIS’ 
National  Trichinae  Coordinator  will 
provide  this  special  training  to 
accredited  veterinarians,  charging  an 
amount  sufficient  to  recover  costs. 

QAVs  will  need  requalification  training, 
but  this  will  not  occur  more  than  once 
every  2  years,  and  the  accredited 
veterinarians  will  again  be  charged  a  fee 
to  recover  costs. 

The  costs  for  this  special  training  will 
be  voluntarily  incurred  by  those 
accredited  veterinarians  who  decide  to 
participate.  For  the  accredited 
veterinarians  who  do  opt  to  take  the 
training  in  order  to  provide  site  audits 
for  producers,  it  will  provide  a  potential 
source  of  income  in  the  form  of  fees 
received  from  participating  producers 


for  site  audits  (estimated  to  be  about 
$150  per  audit). 

Impact  on  Federal  Agencies 

Unlike  traditional  disease  eradication 
programs,  herd  certification  programs 
are  indefinite,  and  exist  for  as  long  as 
the  producer  wishes  to  maintain 
certification  status.  Due  to  the  changes 
in  the  meat  inspection  process  that  have 
occurred  at  the  slaughter  and  processing 
level,  increasingly,  packers  require 
various  forms  of  food  security 
certification  as  criteria  for  producers 
who  wish  to  sell  their  products  to  them. 

With  this  rule,  trichinae  certification 
activities  will  shift  in  fiscal  year  (FY) 
2008  from  being  in  a  pilot  phase  to  the 
early  national  program  rollout  phase, 
with  implementation  of  the  program  in 
an  increasing  number  of  States  and 
involving,  potentially,  thousands  of 
herds.  The  program  will  be  made 
available  nationwide  to  all  who 
volunteer  to  participate  and  who  meet 
the  eligibility  criteria. 

Successful  implementation  of  the 
Trichinae  Certification  Program  will 
require  supporting  AMS  and  FSIS 
oversight  of  laboratory  and  meat¬ 
processing  facilities.  The  impacts  of  the 
rule  on  AMS  and  FSIS  operations  are 
expected  to  be  minimal.  AMS 
representatives  will  certify  laboratories 
with  respect  to  trichinae  testing,  and 
FSIS  program  employees  will  check 
records  in  processing  plants  to  ensure 
compliance  with  testing  and 
recordkeeping  requirements,  as  well  as 
provide  general  oversight  that  plants  are 
carrying  out  other  program 
responsibilities  properly.  The  personnel 
and  time  requirements  for  AMS  and 
FSIS  to  meet  their  obligations  are  not 
expected  to  be  significant.  Indeed,  AMS 
has  folded  expected  costs  for  this 
program  into  existing  fee  structures. 

Export  Benefits  Associated  With  the 
Program 

The  program  is  designed  to  facilitate 
access  of  domestic  pork  producers  to 
foreign  markets,  and  may  also  increase 
the  sales  and  marketability  of  fresh  pork 
products  destined  for  those  markets.  It 
specifically  targets  those  markets 
requiring  trichinae  testing  for  imported 
pork  products,  including  the  EU  and  the 
Russian  Federation.  Although  we  expect 
these  markets  to  acknowledge  the 
Trichinae  Certification  Program  in  lieu 
of  the  current  requirements  of  testing 
and  freezing,  the  decision  to  recognize 
the  certification  program  has  not  been 
made  to  date,  and  there  is  a  possibility 
that  these  regions  will  not  recognize  the 
program.  However,  discussions  with 
representatives  of  the  regions  are 
ongoing. 
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The  United  States  is  a  net  exporter  of 
pork  and  has  been  the  second  largest 
exporter  of  pork,  trailing  the  EU,  in 
recent  years.  Other  major  exporters 
include  Canada  and  Brazil.  Japan, 
Mexico,  and  Canada  are  the  primeiry 
markets  for  U.S.  pork  exports, 
accounting  for  73  percent  of  exports. 

The  United  States  also  exports  pork  to 
the  Russian  Federation  and  the  EU,  but 
these  exports  averaged  less  than  6 
percent  of  total  exports  from  2002  to 
2005.  The  year  2006  was  marked  by  an 
increase  in  U.S.  pork  exports  to  Eliand 
the  Russian  Federation,  to  almost  10 
percent  of  total  exports. 

The  Trichinae  Certification  Program 
may  increase  opportunities  for 
participating  producers  and  slaughter 
facilities  to  export  to  regions  that 
monitor  for  Trichinella  spp.  in  pork,  but 
this  outcome  is  uncertain  and  the  extent 
to  which  the  program  may  lead  to 
increased  exports  cannot  be  determined. 
U.S.  pork  exports  have  been  increasing 
for  the  past  decade,  and  this  trend  is 
expected  to  continue.  On  average,  10 
percent  of  U.S.  pork  production  is 
exported.  In  2006,  this  percentage  was 
notably  higher,  at  14  percent.  Given  the 
steady  per  capita  domestic  consumption 
over  the  past  decade,  if  U.S.  pork 
production  is  to  continue  to  grow,  the 
growth  likely  will  be  driven  by 
•  increased  export  demand.  The  Trichinae 
Certification  Program  may  enhance  U.S. 
pork  producers’  competitiveness  in  the 
world  market. 

According  to  Canadian  animal  health 
personnel,  maintaining  trichinae-free 
status  for  most  of  Canada  has  been 
instrumental  in  facilitating  the  country’s 
$1  billion  annual  export  market  for  pork 
($410  million  in  fresh  cuts),  as  well  as 
in  maintaining  its  annual  per  capita 
consumption  of  pork  totaling  28  kg  (H. 
Ray  Gamble,  Trichinae  Fact  Sheet, 
h  Up  ://www.  a  phis,  usda  .gov/vs/ 
trichinae/).  However,  it  should  be  noted 
that  the  majority  of  Canadian  exports  of 
pork  go  to  the  United  States  and 
Mexico,  neither  of  which  have 
trichinae-specific  entry  requirements  for 
imported  pork.  So  while  it  may  be 
helpful,  it  is  not  certain  that  the 
Trichinae  Certification  Program  will 
automatically  lead  directly  to  increased 
exports  of  pork  and  pork  products. 

As  we  noted  above,  the  Russian 
Federation  and  the  EU  have 
traditionally  been  pork  markets  where 
the  United  States  has  not  had  a  large 
presence.  It  is  the  industry’s  hope  that 
the  certification  program  will  open 
these  markets  more  widely  to  U.S.  pork 
exports.  Since  2002,  Brazil  has  been  the 
Russian  Federation’s  largest  supplier  of 
pork.  However,  outbreaks  of  foot-and- 
mouth  disease  in  the  latter  part  of  2005 


hampered  Brazil’s  supply  to  that 
market.  Other  exporters,  including  the 
United  States,  capitalized  on  this 
opportunity  to  gain  market  share  in  the 
Russian  pork  market.  In  addition,  in 
early  2007,  the  United  States  signed  an 
agreement  with  the  Russian  Federation 
that  allowed  pork  into  the  Russian 
Federation  after  being  either  tested  for 
trichinae  or  frozen.  Previously,  the 
Russian  Federation  had  required  both 
testing  and  freezing.  However,  since  this 
agreement  was  signed,  Brazil  has 
reentered  the  Russian  market.  With  the 
reemergence  of  Brazil  in  this  market, 
and  their  status  as  the  low-cost 
producer,  the  United  States  will  have 
difficulty  holding  on  to  any  market 
share  gained. 

The  Trichinae  Certification  Program 
may  lead  to  increased  exports  to  regions 
that  require  trichinae  testing,  such  as 
the  EU.  Historically,  the  United  States 
has  been  a  net  importer  of  pork  from  the 
EU,  with  exports  to  the  EU  remaining 
steady  from  2002  to  2006.  In  2007, 
Bulgaria  and  Romania  joined  the  EU, 
and  exports  to  the  EU  have  increased 
dramatically  since  their  incorporation. 
However,  this  increase  is  driven 
primarily  by  trade  in  lower-value  pork 
products.  The  U.S.  Meat  Export 
Federation  (USMEF)  believes  U.S. 
exports  to  the  EU  will  increase  further 
with  the  certification  of  new  EU- 
approved  plants  and  the  reduction  in 
costs  associated  with  trichinae  testing. 
The  current  weak  dollar  will  also  help 
the  cause  of  U.S.  exports.  Increases  in 
exports  may  not  be  immediate  since 
there  are  currently  only  three  EU- 
approved  plants  and  they  are  not  able  to 
fill  the  U.S.  quota.  Furthermore,  the 
USMEF  sees  a  potential  for  growth  in 
the  processed  pork  products  market,  i.e., 
fully  cooked  bacon,  rather  than  the 
fresh,  chilled,  and  frozen  sector. 

Testing  costs  under  the  Trichinae 
Certification  Program  will  outweigh  the 
costs  of  testing  and  freezing  under  the 
current  regime.  This  is  a  result  of  the 
fact  that  the  United  States  does  not 
export  large  amounts  of  pork  to  regions 
having  mandatory  testing  and  freezing 
requirements.  In  fact,  the  average  costs 
of  testing  and  freezing  per  swine 
slaughtered  are  $0. 02,^2  compared  to 
$0.15  for  testing  in  the  lowest  cost 
scenario  under  the  voluntary 
certification  program.  This  cost 
compeu-ison  assumes  the  same  slaughter 
numbers  in  both  cases,  and  a  50  percent 
participation  rate  in  the  Trichinae 
Certification  Program.  If  only  a 

Testing  costs  are  derived  from  the  1998  CEAH 
study  and  have  been  adjusted  for  inflation.  Freezing 
costs  were  obtained  from  Dave  Pybum,  the  A^HIS 
National  Trichinae  Coordinator. 


relatively  small  amount  of  pork  is 
exported,  the  costs  of  testing  under  the 
program  will  be  higher  than  simply 
testing  each  carcass  destined  for  regions 
with  testing  and  freezing  requirements. 
However,  if  exports  to  these  regions 
increase,  total  testing  costs  under  the 
Trichinae  Certification  Program  would 
decline  and  may  eventually  become 
lower  than  the  costs  of  testing  and 
freezing  together,  or  testing  or  freezing 
alone,  of  every  carcass  destined  for 
these  markets.  Thus,  benefits  in  the 
form  of  reduced  testing  costs  are 
dependent  upon  the  level  of  exports. 

Cost-Benefit  Summary 

As  discussed,  producers,  slaughter 
facilities,  and  accredited  veterinarians 
will  be  subject  to  certain  costs  if  they 
choose  to  participate  in  the  Trichinae 
Certification  Program.  Producers  may 
incur  added  expenses  to  ensure  that 
their  sites  meet  good  production 
practices.  Similarly,  slaughter  facilities 
that  choose  to  receive  certified  swine  for 
processing  also  may  incm  additional 
costs  in  following  program 
requirements,  including  the  testing  of 
certified  swine  processed  at  the  facility 
in  order  to  verify  that  the  good 
production  practices  at  the  production 
level  are  adequate  and  have  been 
followed.  Accredited  veterinarians  who 
wish  to  perform  site  audits  will  incur 
the  cost  of  training  necessary  before 
performing  this  service  for  producers, 
with  benefits  accruing  in  the  form  of 
fees  received  from  conducting  site 
audits.  The  program  itself  will  not 
impose  additional  costs  on  U.S. 
consumers,  although  some  participating 
slaughter  facilities  may  pass  on  a 
portion  of  pro^am  costs  to  consumers. 

As  indicated  in  the  Centers  for 
Epidemiology  and  Animal  Health 
(CEAH)  analysis  and  described  below,  a 
voluntary  certification  program 
involving  periodic  testing  at  slaughter  is 
less  expensive  than  a  program  involving 
mandatory  national  testing.  Also, 
because  the  program  is  voluntary, 
producers  who  judge  the  costs  to  exceed 
the  benefits  for  their  individual 
operation  may  opt  not  to  participate  in 
the  program. 

Alternatives  to  the  Rule 

In  considering  alternatives  to  the  rule, 
we  looked  to  the  findings  of  a  CEAH 
analysis  of  alternatives  to  the  Trichinae 
Certification  Program.  The  CEAH 
analysis  compared  the  costs  of  two 
alternative  methods  for  achieving 
Trichinae  Certification  Program  status 
in  U.S.  swine:  An  evolving  on-farm 
certification  program  (i.e.,  voluntary 
program)  that  involves  periodic  testing 
at  the  slaughter  facility  versus  a  national 
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carcass  testing  program  by  the  pooled 
sample  digestion  method  (i.e., 
mandatory  program).  Part  I  of  the  CEAH 
analysis  describes  inputs,  assumptions, 
and  projected  costs  for  an  evolving  on- 
farm  certification  alternative.  Part  11 
describes  inputs,  assumptions,  and 
projected  costs  for  a  national  carcass 
testing  program  using  the  digestion 
method. 

Bottom-line  results  of  this  analysis  are 
expressed  as  the  average  annual  cost  per 
swine  over  5  years.  It  is  important  to 
note  that,  where  possible,  we  have 
updated  the  data  in  the  CEAH  study 
through  2002,  in  order  to  obtain  better 
estimates  of  the  cost  of  a  voluntary 
certification  program  versus  a 
mandatory  program.  Where  recent  data 
are  not  available,  data  from  the  1998 
study  were  used  and  adjusted  for 
inflation  in  years  2  through  5.  Although 
startup  and  maintenance  costs  for  on- 
farm  certification  were  averaged  over  5 
years,  actual  spending  by  producers 
may  be  higher  in  the  first  year  and  lower 
in  years  2  through  5. 

In  the  CEAH  analysis,  one  component 
of  proposed  on-farm  certification  is 
periodic  ELISA  testing  at  slaughter. 
Projected  costs  for  on-farm  certification 
were  calculated  in  Part  I  under  options 
in  which  (1)  large  and  medium 
slaughter  facilities  do  required  ELISA 
testing  monthly  (option  (a)  in  table  1 
below)  and  (2)  large  and  medium 
slaughter  facilities  do  ELISA  testing 
quarterly  (option  (h)  in  table  1  below). 

It  was  assumed  that  small  slaughter 
facilities  could  only  accomplish  the 
required  ELISA  testing  quarterly. 

Voluntary  Certification  Program 

In  projecting  costs  for  on-farm 
certification  using  ELISA  testing,  the 
CEAH  study  found  that  the  most 
influential  variables  were  the  percentage 
of  U.S.  producers  that  would  incur  no, 
minimal,  or  moderate  costs  to  establish 
and  maintain  good  production  practices 
(GPP)  sufficient  for  on-farm 
certification,  and  how  much  these  costs 
would  be.  Three  GPP  scenarios  appear 
in  table  1  below.  In  scenario  1 ,  most 
producers  would  incur  no  additional 
GPP  costs;  in  scenario  3,  conversely, 
most  producers  would  incur  moderate 
additional  costs.  Scenario  2  supposes  a 
more  or  less  even  distribution  among 
producers  who  would  incur  no 
additional  costs,  minimal  costs,  or 
moderate  costs.  It  was  necessary  to 
consider  a  range  of  scenarios  regarding 
the  percentages  of  sites  that  would  incur 
costs,  because  data,  experiences,  and 
perceptions  varied  significantly. 
Regarding  the  dollar  amounts  of  those 
costs,  minimal  startup  and  maintenance 
costs  were  estimated  to  be  $500  over  5 


years,  and  moderate  costs  were 
estimated  to  be  $2,500  over  5  years. 

Table  1— Average  Annual  Cost 
PER  Swine  Under  On-Farm  Cer- 


TIFICATION 

Percentage  of  sites  that 
would  incur  no  additional 
costs,  minimal  GPP  costs,  or 
moderate  GPP  costs 

Average 
annual  cost 
per  swine  over 
5  years 

(a)  Based  on  monthly  ELISA  testing  at  large/ 
medium  facilities 

Scenario  1:  90,  5,  5 . 

Scenario  2:  36,  32,  32  . 

Scenario  3:  4,  48,  48  . 

$0,148 

0.225 

0.271 

(b)  Based  on  quarterly  ELISA  testing  at 
large/medium  facilities 

Scenario  1 ;  90,  5,  5 . 

Scenario  2:  36,  32,  32  . 

Scenario  3:  4,  48,  48  . 

0.142 

0.219 

0.265 

Mandatory  Certification  Program 

The  alternative  program,  national 
carcass  testing  hy  the  digestion  method 
as  described  in  Part  II  of  the  CEAH 
analysis,  would  entail  testing  every 
carcass  at  slaughter.  Under  this  option, 
USDA  would  require  swine  producers 
to  participate  in  a  trichinae  certification 
program.  The  CEAH  analysis  assumes 
that  95  percent  of  all  sites  would  be 
certified  under  a  mandatory  program. 
Sites  that  are  not  certified  would  also 
have  to  have  their  swine  undergo  testing 
by  the  digestion  method  at  slaughter. 

The  producers  of  these  non-certified 
animals  would  assume  the  cost  of 
testing. 

It  is  assumed  that  larger  facilities 
would  use  their  own  laboratories  for 
testing,  and  smaller  facilities  would 
send  their  samples  to  independent 
laboratories  for  testing.  All  laboratories 
would  be  monitored  by  AMS.  Average 
annual  cost  per  swine  under  national 
carcass  testing  by  the  digestion  method 
was  calculated  to  be  $0,854,  which 
significantly  exceeded  the  highest  cost 
scenario  for  an  on-farm  certification 
program. 

Would  the  additional  benefits  of  a 
mandatory  program  outweigh  the  costs? 
The  CEAH  analysis  shows  that  a 
voluntary  certification  program 
involving  periodic  testing  at  slaughter  is 
less  expensive  than  q  national  carcass 
testing  program  using  the  digestion 
method.  While  there  are  no  cost 
estimates  for  producers  who  choose  not 
to  participate  in  a  voluntary  program,  it 
is  reasonable  to  assume  that  they  would 
choose  not  to  participate  based  on  a 
cost-benefit  calculation,  either  formal  or 
informal  (i.e.,  expected  costs  of 
participating  outweigh  expected 


benefits).  The  CEAH  analysis  assumes 
that  most  of  the  sites  that  would  not 
participate  in  a  voluntary  program 
would  involve  producers  with  fewer 
than  100  head  of  swine.  These 
producers  would  qualify  as  small 
businesses  under  the  Small  Business 
Administration  (SBA)  criterion,  under 
which  producers  with  not  more  than 
$750,000  in  annual  receipts  are 
considered  small  businesses.  Imposing  a 
mandatory  certification  program  could 
place  an  undue  burden  on  swine 
producers  considered  to  be  small 
businesses. 

Maintain  Status  Quo 

Under  this  option,  USDA  would  not 
establish  a  voluntary  Trichinae  • 
Certification  Program.  Producers  would 
forgo  benefits  associated  with  the 
program,  and  any  potential  benefits 
from  increased  exports  would  not  be 
realized.  Producers  exporting  to  regions 
that  monitor  for  Trichinella  spp.  in  pork 
would  continue  to  test  individual 
animals.  The  savings  that  may  be 
realized  from  a  voluntary  certification 
program  that  would  require  testing  only 
a  sample  of  animals  would  not  be 
captured. 

Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  agencies  to  evaluate  the 
potential  effects  of  their  proposed  and 
final  rules  on  small  business,  small 
organizations,  and  small  governmental 
jurisdictions.  Section  604  of  the  Act 
requires  agencies  to  prepare  and  make 
available  to  the  public  a  final  regulatory 
flexibility  analysis  (FRFA)  describing 
any  changes  made  to  the  rule  as  a  result 
of  comments  received  and  the  steps  the 
agency  has  taken  to  minimize  any 
significant  economic  impacts  on  small 
entities.  Section  604(a)  of  the  Act 
specifies  the  content  of  a  FRFA.  In  this 
section,  we  address  these  FRFA 
requirements. 

Objectives  and  Need  for  the  Rule 

The  objective  of  the  rule  is  to  facilitate 
producer  access  to  markets  that  require 
trichinae  testing,  specifically  the  EU  and 
the  Russian  Federation.  The  Trichinae 
Certification  Program  will  be  strictly 
voluntary. 

Due  to  favorable  policy  changes  by 
the  EU  regarding  the  certification  of 
slaughter  facilities  in  the  United  States, 
industry  participants  anticipate  that  the 
Trichinae  Certification  Program  may 
help  domestic  producers  obtain  a  larger 
share  of  the  EU  market,  as  well  as  open 
that  market  to  the  exportation  of  chilled 
products.  There  may  be  similar  effects 
with  respect  to  the  Russian  market. 
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Summary  of  Significant  Issues  Raised  by 
Commenters 

Comments  received  covered  various 
aspects  of  the  voluntary  program.  One 
commenter  expressed  concern^  with  the 
start-up  costs  for  producers  wishing  to 
participate  in  the  program  that  we 
provided  in  the  proposed  rule.  The 
commenter  provided  revised  estimates 
that  the  commenter  believed  better 
represented  these  costs.  These  estimates 
appeared  to  suggest  that  recordkeeping 
costs  would  be  approximately  $750,  and 
stated  that  the  sterile  zone  that  must  be 
maintained  surrounding  the 
confinement  unit  where  pigs  are  housed 
and  fed,  as  well  as  the  rodent  bait 
stations  and/or  traps  that  this  zone  must 
contain,  would  cost  an  additional 
$1,523.  In  total,  the  commenter 
estimated  that  it  would  cost  the  average 
finishing  barn  $2,659.60  per  site,  or 
$2.17  per  pig  space,  to  come  into 
compliance  with  program  standards. 

APHIS  finds  the  amounts  submitted 
by  the  commenter  to  be  high, 
particularly  the  approximately  $750 
apparently  allocated  for  recordkeeping. 

In  addition,  we  have  determined  that 
the  costs  submitted  by  the  commenter 
for  constructing  such  a  sterile  zone  are 
also  on  the  high  end.  In  estimating  the 
cost  of  a  sterile  zone,  the  commenter 
assumed  that  the  regulation  requires 
sterile  zones  to  be  constructed  of 
crushed  rock.  However,  we  do  not 
require  the  use  of  crushed  rock  for  the 
sterile  zone  that  surrounds  the 
confinement  unit.  Less  expensive  level 
dirt  or  well-maintained  grass  may  be 
used  in  lieu  of  crushed  rock. 

With  respect  to  the  use  of  crushed 
rock  in  order  to  construct  a  sterile  zone, 
we  also  believe  that  the  commenter 
overestimated  the  costs  for  the 
construction  of  such  a  zone.  As  a  result 
of  correspondence  with  private 
companies  involved  in  the  construction 
and  maintenance  of  sterile  zones  for 
pork  production  sites,  we  have 
estimated  the  costs  of  a  sterile  zone 
composed  entirely  of  crushed  rock  to  be 
between  $300  and  $600.  While  we 
recognize  that  the  commenter’s  figure  of 
$1,523  also  included  the  cost  of  the 
rodent  bait  stations  and/or  traps  that 
each  sterile  zone  must  contain,  we 
expect  that  the  cost  of  such  rodent 
control  measures  will  seldom  be  the 
bulk  of  costs  associated  with  the 
construction  and  maintenance  of  a 
sterile  zone. 

Another  commenter  indicated  that  the 
EU  is  moving  to  align  its  meat 
inspection  standards  more  closely  with 
FSIS  regulations,  which  will  motivate 
more  U.S.  plants  to  seek  EU-approved 
status.  If  these  regulatory  changes  are 


accomplished,  additional  EU-approved 
plants  will  likely  lead  to  increased 
demand  for  certified  swine  and 
increased  participation  in  the 
certification  program. 

Such  a  scenario  is  possible,  but  has 
not  yet  occurred,  and  thus  was  not 
considered  in  this  economic  analysis. 

A  commenter  stated  that,  unless 
packers/exporters  will  be  able  to  sell  an 
entire  certified  carcass  at  a  premium  by 
participating  in  the  program,  rather  than 
certain  certified  pork  products  from  that 
carcass,  it  is  unlikely  that  most  packers/ 
exporters  will  participate  in  the 
program.  Moreover,  the  commenter 
stated  that  it  is  unlikely  that  most 
packers/exporters  will  be  able  to  sell 
entire  carcasses  for  a  premium. 

Within  the  Trichinae  Certification 
Program,  the  entire  carcass  of  a  certified 
pig  and  all  pork  products  derived  from 
that  carcass  are  considered  certified 
products,  and  may  be  identified  as  such. 
The  ability  of  pork  packers/exporters  to 
sell  the  entire  certified  carcass  for  a 
premium  will  depend  on  the 
marketability  of  U.S.  pork  products 
within  international  markets.  The 
program  is  designed  to  facilitate 
producer  access  to  these  overseas 
markets,  rather  than  to  enhance  the 
marketability  of  pork  products  within 
these  markets.  The  decision  to  export 
only  certain  certified  pork  products  to 
overseas  markets,  then,  rather  than 
entire  carcasses,  will  lie  with  the 
packer/exporter,  and  will  depend  on 
market  forces  outside  the  scope  of  this 
program.  However,  because  of  the 
voluntary  nature  of  the  program,  those 
packers/exporters  who  perceive  the 
costs  of  program  participation  to 
outweigh  possible  benefits  are  free  to 
opt  not  to  participate. 

One  commenter  raised  the  issue  of  the 
costs  of  testing  and  freezing  pork 
products  under  the  status  quo,  in 
comparison  with  costs  of  process- 
verification  testing  under  the  Trichinae 
Certification  Program.  The  commenter 
stated  that  testing  costs  under  the 
program  will  be  lower  than  those 
currently  paid  to  test  each  carcass  and 
freeze  the  meat  from  each  carcass  tested 
for  those  foreign  markets  that  require 
both  testing  and  ft'eezing  of  imported 
pork  products.  However,  the  commenter 
pointed  out  that  there  are  only  a  few 
markets  that  require  both  testing  and 
freezing  of  such  products.  Because  of 
this,  the  commenter  asked  whether  our 
analysis  had  taken  into  account  the 
costs  of  process-verification  testing  as 
opposed  to  either  testing  or  freezing, 
rather  than  both  testing  and  freezing. 

We  have  determined  that  testing  costs 
under  the  voluntary  program  will 
initially  be  higher  than  the  costs  of 


testing  or  freezing  alone,  or  both  testing 
and  freezing  together,  for  those 
carcasses  destined  for  markets  requiring 
either  or  both  of  these  trichinae- 
mitigation  measures.  However,  the 
reason  for  this  is  that  the  United  States 
currently  exports  a  small  amount  of 
pork  to  regions  requiring  both  testing 
and  ft’eezing.  If  pork  exports  to  these 
regions  increase,  the  amount  of  testing 
that  takes  place  under  the  program 
would  commensurately  increase, 
economies  of  scale  would  be  created, 
and  the  cost  of  testing  under  the 
certification  program  would  become 
more  economical  than  testing  or 
fteezing  costs  under  the  current  regime. 
We  anticipate  that  such  an  increase  in 
exports  may  occur,  although  we 
recognize  that  any  increase  will  be 
gradual  and  will  require  the  EU,  the 
Russian  Federation,  and  other  regions 
requiring  testing  or  freezing  to  accept 
the  certification  program. 

In  the  preliminary  analysis,  we  stated 
that  domestic  exporters  face  a  duty  free 
quota  of  45,000  metric  tons  (MT)  of  pork 
to  the  EU,  and  that,  in  2005,  the  United 
States  sent  approximately  6,600  MT  of 
pork  to  the  EU.  We  stated  that  the 
National  Pork  Producers  Council 
(NPPC)  had  estimated  that  the 
implementation  of  the  Trichinae 
Certification  Program  would  increase 
exports  to  the  EU  by  16,000  MT  over 
those  reported  in  2005.  Finally,  we 
stated  that  the  NPPC  had  determined 
that  an  increase  in  this'magnitude 
would  increase  the  value  of  exports  by 
$60  million. 

One  commenter  stated  that  EU  pork 
tariff  rate  quotas  actually  currently 
allow  for  74,600  MT,  including  60,500 
MT  of  pork  muscle  meats,  while  another 
commenter  stated  that  the  quota  of 
45,000  MT  applies  only  to  bone-in  loins 
and  hams.  The  first  commenter  added 
that  the  import  quotas  established  by 
the  EU  directly  depend  on  the  amount 
of  pork  consumed  within  the  EU,  and 
are  intended  to  limit  pork  imports  to 
less  than  1  percent  of  total  annual 
consumption.  Therefore,  it  follows  that 
the  EU  quotas  are  not  set  into  perpetuity 
at  any  fixed  amount. 

In  addition,  one  commenter  stated 
that  a  16,000  MT  increase  would 
actually  increase  the  value  of  exports  by 
$32  million,  rather  than  $60  million. 

In  response  to  these  comments,  we 
have  determined  that  the  number  of 
variables  precludes  us  from  estimating 
the  increase  in  U.S.  pork  that  the  EU 
will  import  annually  as  a  result  of  the 
Trichinae  Certification  Program,  or  the 
value  of  this  increase.  We  have  therefore 
removed  such  information  from  our 
analysis. 
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Finally,  two  commenters  submitted 
the  following  corrections  and 
clarifications  regarding  our  preliminary 
analysis; 

•  Although,  on  average, 
approximately  9  percent  of  U.S.  pork 
production  is  exported  annually,  this 
percentage  rose  in  2006  to  more  than  14 
percent. 

•  Although  U.S.  pork  exports  to  the 
EU  and  the  Russian  Federation  did 
average  less  than  5  percent  of  total 
exports  between  2000  and  2005,  this 
percentage  rose  to  almost  10  percent  in 
2006. 

•  Whereas  we  stated  that  Brazil  has 
historically  been  the  Russian 
Federation’s  largest  supplier  of  pork, 
this  status  in  fact  dates  back  only  to 
2002.  Prior  to  that  time,  the  EU  was  the 
Russian  Federation’s  largest  supplier. 

We  have  incorporated  this 
information  into  our  final  analysis. 

Description  and  Estimated  Number  of 
Small  Entities  Affected 

The  final  rule  will  have  potential 
implications  for  swine  producers  and 
slaughter  facilities  both  in  terms  of  the 
costs  they  may  incur  to  satisfy  program 
requirements  and  in  terms  of  the 
benefits  associated  with  any  increase  in 
fresh  pork  sales  as  a  result  of  the 
program’s  establishment.  For  both 
producers  and  slaughter  facilities,  the 
majority  of  establishments  that  we 
expect  to  take  part  in  the  program  are 
small  entities  (not  more  than  $750,000 
in  annual  receipts  for  producers  and  not 
more  than  500  employees  for  slaughter 
facilities).  Over  80  percent  of  U.S.  swine 
producers  and  95  percent  of  slaughter 
facilities  are  small  businesses,  according 
to  these  SBA  guidelines.  Because  of  the 
voluntary  nature  of  the  program,  an 
estimate  of  the  total  number  of  small 
entities  affected  by  this  rule  is  not 
possible.  However,  APHIS  personnel 
associated  with  the  administration  of 
the  trichinae  pilot  programs  believe  that 
the  majority  of  producers  who  took  part 
in  those  programs  were  small  entities. 

In  addition  to  swine  producers  and 
slaughter  facilities,  accredited 
veterineuians  who  wish  to  qualify  to 
conduct  site  audits  will  also  incur  costs 
associated  with  obtaining  the 
specialized  training  necessary  for  this 
qualification.  Establishments  classified 
as  providing  veterinciry  services  are 
likely  to  be  small,  although  SBA  does 
not  provide  the  level  of  detail  necessary 
to  determine  what  percentage  of  these 
are,  in  fact,  considered  small.  Only 
accredited  veterinarians  who  expect  to 
profit  from  obtaining  such  specialized 
accreditation  are  likely  to  take  part  in 
the  Trichinae  Certification  Program. 


Participation  of  producers  in  the 
Trichinae  Certification  Program  will 
also  be  voluntary.  Small  operations  may 
decide  not  to  participate  in  the  program 
if  they  believe  the  costs  of  attaining  and 
maintaining  certified  status  outweigh 
the  benefits  of  producing  certified 
swine.  As  we  noted  above, these  costs 
may  include  construction  of  a 
confinement  unit  (approximately 
$42,000),  for  those  operations  that  do 
not  currently  house  and  feed  swine  in 
total  confinement,  or  “moderate” 
facility  changes,  (i.e.,  those  that  cost 
$2,500  over  5  years),  for  those  small 
producers  who  currently  use  such  units. 
Slaughter  facilities  and  accredited 
veterinarians  will  also  face  this  decision 
of  whether  or  not  to  participate.  Because 
participation  is  voluntary,  the  final  rule 
is  not  expected  to  have  an  adverse 
impact  on  small  businesses  operating  in 
their  own  self-interest. 

Description  and  Estimate  of  Compliance 
Requirements 

Producers  are  required  to  pay  for  site 
audits  by  the  accredited  veterinarian,  if 
the  veterinarian  charges  for  this  service. 
Producers  are  also  required  to  pay 
program  fees  for  certification  by  APHIS, 
and  possibly  testing.  Producers  are  also 
required  to  maintain  the  following 
program  records:  Animal  disposal  plan, 
animal  movement  record,  feed  mill 
quality  assurance  affidavit  (if  applicable 
to  the  producer’s  operation),  and  rodent 
control  logbook.  Slaughter  facilities  that 
purchase  swine  from  certified 
production  sites  will  be  required  to 
carry  out  certain  functions  relating  to 
verification,  segregation,  testing,  and 
recordkeeping  of  certified  swine  under 
their  control.  Thus,  slaughter  facilities 
will  be  required  to  keep  records  of  the 
number  of  animals  slaughtered  from 
certified  sites.  They  will  also  have  to 
make  sure  that  certified  and  non- 
certified  animals  and  products  are  kept 
separate  throughout  processing. 
Additionally,  these  facilities  will  be 
responsible  for  keeping  records  related 
to  testing.  In  the  end,  however,  it  is  a 
voluntary  program,  so  participants  will 
only  take  on  this  burden  if  they  feel  the 
program  benefits  them. 

Description  of  Steps  Taken  To  Minimize 
Significant  Economic  Impacts  on  Small 
Entities 

Since  the  program  is  voluntary,  we  do 
not  expect  that  the  final  rule  will  result 
in  significant  economic  impacts  on 
small  entities. 

Summary 

This  final  rule  establishes  a  Trichinae 
Certification  Program.  Producers  who 
wish  to  participate  may  have  to  pay  for 


an  audit  of  their  production  site  by  a 
qualified  accredited  veterinarian. 
Additionally,  they  may  incur  at  least  a 
part  of  the  costs  of  process-verification 
testing  passed  on  by  the  slaughter 
facility  conducting  the  test.  However, 
since  this  is  a  purely  voluntary  program, 
producers  may  opt  not  to  incur  any  of 
these  expenses. 

Individuals  in  the  pork  industry  are 
hopeful  this  certification  program  will 
help  domestic  producers  gain  market 
share  in  regions  that  require  trichinae 
testing,  particularly  the  EU  and  the 
Russian  Federation.  The  EU  is  revising 
the  certification  requirements  for  U.S. 
slaughter  facilities,  and  industry 
participants  anticipate  that  the 
voluntary  certification  program  will 
substitute  for  the  mandatory  testing  of 
all  carcasses  destined  for  that  market. 

The  benefits  of  the  rule  lie  in  its 
potential  to  offer  a  less  expensive 
alternative  to  mandatory  trichinae 
testing  and  increased  access  to  export 
markets.  However,  the  extent  to  which 
foreign  markets  will  become  more 
accessible  is  unknown. 

At  present,  projected  costs  under  the 
certification  program  appear  to  be 
higher  than  current  testing  costs  due  to 
the  relatively  small  amount  of  product 
currently  exported  to  the  EU  and  the 
Russian  Federation.  However,  certain 
producers  may  find  it  to  their  advantage 
to  participate,  given  their  larger  volumes 
of  production  and  focus  on  foreign 
markets. 

The  program  is  voluntary  and  does 
not  impose  any  direct  costs  on  small  or 
large  producers  not  wishing  to 
participate.  If  the  Trichinae  Certification 
Program  expands  to  include  a  large 
percentage  of  confinement  production 
sites  and  slaughter  facilities,  it  is 
possible  that  non-participating 
producers  could  experience  a  discount 
in  the  price  or  marketability  of  their 
swine.  In  the  end,  however,  producers 
will  participate  in  the  program  if  they 
expect  the  benefits  garnered  from  the 
certification  program  will  outweigh  the 
costs  incurred. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  heen  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts" 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
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no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  final  rule.  The 
environmental  assessment  provides  a 
basis  for  the  conclusion  that  the 
implementation  of  the  Trichinae 
Certification  Program  established  by  this 
rule  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.],  (2)  regulations  of  the 
Council  of  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS’  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

The  environmental  impact  and 
finding  of  no  significant  impact  may  be 
viewed  on  the  Regulations.gov  Web 
site.’-’  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  also  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690—2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  0MB  control  number 
0579-0323. 


'^Go  to  http://www.reguIations.gov/fdmspublic/ 
component/main?main=DocketDetaiIS!d=APHIS- 
2006-0089.  The  environmental  assessment  and 
finding  of  no  significant  impact  will  appear  in  the 
resulting  list  of  documents. 


E-Government  Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  E-Govemment  Act 
to  promote  the  use  of  the  Internet  and 
other  information  technologies,  to 
provide  increased  opportunities  for 
citizen  access  to  Government 
information  and  services,  and  for  other 
purposes.  For  information  pertinent  to 
E-Government  Act  compliance  related 
to  this  rule,  please  contact  Mrs.  Celeste 
Sickles,  APHIS’  Information  Collection 
Coordinator,  at  (301)  851-2908. 

Lists  of  Subjects 
9  CFR  Part  149 

Animal  diseases.  Hogs,  Laboratories, 
Meat  and  meat  products.  Meat 
inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  160 
Veterinarians. 

9  CFR  Part  161 

Reporting  and  recordkeeping 
requirements.  Veterinarians. 

■  Accordingly,  we  are  amending  9  CFR 
chapter  I  as  follows: 

Subchapter  G — Livestock  Improvement 

■  1.  In  subchapter  G,  the  subchapter 
heading  is  revised  to  read  as  set  forth 
above. 

■  2.  In  subchapter  G,  a  new  part  149  is 
added  to  read  as  follows: 

PART  149— VOLUNTARY  TRICHINAE 
CERTIFICATION  PROGRAM 

Sec. 

149.0  Purpose  and  scope. 

149.1  Definitions. 

149.2  Program  participation. 

149.3  Site  audit. 

149.4  Spot  audit. 

149.5  Offsite  identification  and  segregation 
of  certified  swine. 

149.6  Slaughter  facilities. 

149.7  Recordkeeping  at  site. 

149.8  Program  fees  and  charges. 

149.9  Pilot  program  sites. 

Authority;  7  U.S.C.  1622  and  8301-8317; 
21  U.S.C.  136a;  7  CFR  2.22,  2.80,  and  371.4. 

§  149.0  Purpose  and  scope. 

The  Trichinae  Certification  Program 
described  in  this  part  is  intended  to 
enhance  the  ability  of  swine  producers, 
as  well  as  slaughter  facilities  and  other 
persons  that  handle  or  process  swine 
from  pork  production  sites  that  have 
been  certified  under  the  program,  to 
export  fresh  pork  and  pork  products  to 
foreign  markets. 

§149.1  Definitions. 

Accredited  veterinarian.  A 
veterinarian  approved  by  the  APHIS 


Administrator  in  accordance  with  part 
161  of  this  chapter  to  perform  functions 
specified  in  subchapters  B,  C,  D,  and  G 
of  this  chapter. 

Agricultural  Marketing  Service  (AMS). 
The  Agricultural  Marketing  Service  of 
the  United  States  Department  of 
Agriculture. 

AMS  Administrator.  The 
Administrator,  Agricultural  Marketing 
Service,  or  any  person  authorized  to  act 
for  the  AMS  Administrator. 

AMS  representative.  Any  individual 
employed  by  or  acting  as  an  agent  on 
behalf  of  the  Agricultural  Marketing 
Service  who  is  authorized  by  the  AMS 
Administrator  to  perform  services 
required  by  this  part. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Animal  disposal  plan.  A  written 
document  that  describes  methods  for 
the  removal  and  disposal  of  dead  swine  . 
or  swine  remains  from  a  pork 
production  site.  “ 

Animal  movement  record.  A  written 
record  of  the  movement  of  swine  into  or 
from  a  pork  production  site. 

APHIS  Administrator.  The 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  or  any  person 
authorized  to  act  for  the  APHIS 
Administrator. 

APHIS  representative.  Any  individual 
employed  by  or  acting  as  an  agent  on 
behalf  of  the  Animal  and  Plant  Health 
Inspection  Service  who  is  authorized  by 
the  APHIS  Administrator  to  perform  the 
services  required  by  this  part. 

Approved  laboratory.  A  non-Federal 
laboratory  approved  by  the  Agricultural 
Marketing  Service  and  recognized  by 
the  APHIS  Administrator  or  FSIS 
Administrator  for  performing  validated 
tests  to  determine  the  presence  of 
trichinae  infection  in  reference  to  the 
Trichinae  Certification  Program. 

Audit.  An  inspection  process,  as 
provided  in  this  part,  that  generates  a 
written  record  documenting  a  pork 
production  site’s  adherence  to  the 
required  good  production  practices. 

Auditor.  A  qualified  accredited 
veterinarian  (QAV)  or  a  qualified 
veterinary  medical  officer  (QVMO)  who 
is  trained  and  authorized  by  APHIS  to 
perform  auditing  activities  under  the 
Trichinae  Certification  Program. 

Certification  (certified).  A  designation 
given  by  the  APHIS  Administrator  to  a 
pork  production  site  for  compliance 
with  good  production  practices  and 
other  program  requirements  of  the 
Trichinae  Certification  Program  as 
provided  in  this  part. 

Certified  pork.  Pork  products 
originating  from  certified  swine  from  a 
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certified  production  site  with  identity  of 
such  animals  or  carcasses  maintained 
throughout  receiving,  handling,  and 
processing.  1 

Certified  production  site.  A  pork 
{Jroduction  site  that  has  attained  a 
program  status  of  Stage  II  or  higher, 
based  on  adherence  to  good  production 
practices  and  other  program 
requirements  as  provided  in  this  part. 

Certified  swine.  Swine  produced 
under  the  Trichinae  Certification 
Program  on  a  certified  production  site. 

Confinement  unit.  A  structure  on  a 
pork  production  site  in  which  swine  are 
housed  and  fed  that  is  totally  roofed  and 
that  is  constructed  in  such  a  manner  as 
to  prevent  swine  from  being  exposed  to 
free-flying  birds  and  other  wildlife,  and 
firom  coming  into  contact  with  the 
carrion  of  free-flying  birds  or  other 
wildlife. 

Decertification  (decertified).  Removal 
of  the  certified  status  of  a  production 
site  by  the  APHIS  Administrator  when 
it  has  been  determined  that  the  criteria 
of  the  Trichinae  Certification  Program 
are  not  being  met  or  maintained. 

Enzyme-linked  immunosorbent  assay 
(EUSA).  A  method  of  testing  swine  for 
the  presence  of  trichinae  infection  by 
looldng  for  antibodies  to  Trichinella 
spp.  in  the  sera,  plasma,  whole  blood, 
tissue  fluid,  or  meat  juice  of  swine. 

EPA.  The  United  States 
Environmental  Protection  Agency. 

Feed  mill  quality  assurance  affidavit. 
A  written  statement  signed  by  the  feed 
mill  representative  and  the  producer 
that  documents  the  quality  and  safety  of 
feed  or  feed  ingredients  delivered  from 
the  feed  mill  to  the  pork  production  site. 

Food  Safety  and  Inspection  Service 
(FSIS).  The  Food  Safety  and  Inspection 
Service  of  the  United  States  Department 
of  Agriculture. 

FSIS  Administrator.  The 
Administrator,  Food  Safety  and 
Inspection  Service,  or  any  person 
authorized  to  act  for  the  Administrator. 

FSIS  program  employee.  Any 
individual  employed  by  or  acting  as  an 
agent  on  behalf  of  the  Food  Safety  and 
Inspection  Service  who  is  authorized  by 
the  FSIS  Administrator  to  perform  the 
services  required  by  this  part. 

Good  manufacturing  practices.  Feed 
manufacturing  practices  that  reduce, 
eliminate,  or  avoid  the  risk  of  exposure 
of  swine  to  Trichinella  spp. 

Good  production  practices.  Pork 
production  management  practices  that 
reduce,  eliminate,  or  avoid  the  risk  of 
exposure  of  swine  to  Trichinella  spp. 


’  The  labeling  of  all  certified  pork  or  pork 
products  leaving  a  slaughter  or  processing  facility 
must  comply  with  9  CFR  317.4  and  all  other 
applicable  FSIS  labeling  regulations. 


Harborage.  Any  object,  debris,  clutter, 
or  area  that  could  serve  as  shelter  or 
refuge  for  rodents  or  wildlife. 

Laboratory  approval  audit.  An  audit 
performed  by  AMS  representatives  to 
determine  if  a  laboratory  meets 
minimum  requirements  for  approval,  as 
established  by  AMS,  for  performing 
validated  tests  under  this  part. 

National  Trichinae  Certified  Herd.  All 
swine  raised  on  certified  production 
sites  in  the  United  States. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 
legal  entity. 

Pest  control  operator.  A  person 
trained  and  State-licensed  in  the  control 
of  pests  and  vermin  (particularly 
rodents). 

Pooled  sample  digestion  method 
(digestion  method).  A  method  of  testing 
swine  for  trichinae  infection  by 
identifying  the  presence  of  Trichinella 
spp.  from  a  sample  of  the  animal’s 
muscle  tissue. 

Pork  production  site  (site).  A 
geographically  definable  area  that 
includes  pork  production  facilities  and 
ancillary  structures  under  common 
ownership  or  management  systems  and 
the  surrounding  space  within  a  lOO-foot 
perimeter  of  the  confinement  unit. 

Positive  test  result.  Outcome  of  a 
validated  test  indicating  the  presence  of 
Trichinella  spp. 

Premises  Identification  Number  (PIN). 
A  number  assigned  to  a  pork  production 
site  by  the  APHIS  Administrator. 

Process-verification  testing.  Testing  of 
a  statistically  valid  sample  of  swine 
belonging  to  the  National  Trichinae 
Certified  Herd  at  the  time  of  slaughter 
using  a  validated  test  to  verify  that  the 
adherence  to  good  manufacturing 
practices  and  good  production  practices 
is  resulting  in  the  absence  of  Trichinella 
spp.  infection  in  swine  from  that  herd. 

Producer.  An  individual  or  entity  that 
owns  or  controls  the  production  or 
management  of  swine. 

Qualified  accredited  veterinarian 
(QAV).  An  accredited  veterinarian  who 
has  been  granted  an  accreditation 
specialization  by  the  APHIS 
Administrator  pursuant  to  §  161.5  of 
this  chapter  based  on  completion  of  an 
APHIS-approved  training  program  in 
good  production  practices  in  swine 
management,  and  who  is  authorized  by 
the  APHIS  Administrator  to  perform  site 
audits  and  other  specified  program 
services  required  by  this  part.^ 


^  Accredited  veterinarians  interested  in  obtaining 
specializations  related  to  the  Trichinae  Certification 
Program  should  contact  APHIS’  National  Trichinae 
Coordinator  at  (515)  284-4122  or  write  to:  USDA, 
APHIS,  Veterinary  Services,  Trichinae  Certification 
Program,  210  Walnut  St.,  Room  891,  Des  Moines, 
lA  50309. 


Qualified  veterinary  medical  officer 
(QVMO).  A  VMO  of  the  State  or  Federal 
Government  who  is  trained  in  good 
production  practices  and  is  authorized 
by  the  APHIS  Administrator  to  perform 
site  audits,  spot  audits,  and  other 
specified  program  services  required  by 
this  part. 

Rodent  control  logbook.  A  written 
record  that  documents  a  rodent  control 
program  for  a  pork  production  site. 

Site  audit.  An  audit,  performed  by  a 
QAV  or  a  QVMO,  to  determine  the 
trichinae  risk  factor  status  of  a  pork 
production  site  based  on  the  site’s 
adherence  to  all  of  the  required  good 
production  practices  that  reduce, 
eliminate,  or  avoid  the  risk  of  exposure 
of  swine  to  Trichinella  spp. 

Slaughter  facility.  A  slaughtering 
establishment  operating  under  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq.)  or  a  State  meat  inspection 
act  that  receives  certified  swine  under 
the  Trichinae  Certification  Program. 

Slaughter  facility  representative.  Any 
individual  employed  hy,  or  acting  as  an 
agent  on  behalf  of,  a  slaughter  facility 
who  is  authorized  by  the  slaughter 
facility  to  perform  the  specified  program 
services  required  by  this  part. 

Spot  audit.  An  audit  oi  a  certified 
pork  production  site  performed  by  a 
QVMO  to  ensure  program  integrity  and 
consistency. 

Stage  I  enrolled.  Preliminary  program 
status  of  a  pork  production  site  attained 
when  the  APHIS  Administrator 
approves  the  outcome  of  an  initial  site 
audit. 

Stage  II  certified.  Program  status 
attained  upon  APHIS  approval  of  a  site 
audit  of  a  Stage  I  enrolled  site. 

Stage  III  certified.  Program  status 
attained  upon  APHIS  approval  of  a  site 
audit  of  a  Stage  II  certified  site  and 
maintained  upon  APHIS  approval  of 
subsequent  site  audits  for  renewal  of 
Stage  III  certified  status. 

Sterile  zone.  An  open  area 
immediately  adjacent  to  and 
surrounding  the  confinement  unit  that 
serves  as  both  a  buffer  and  detection 
zone  for  rodent  and  wildlife  activity. 

Temporary  withdrawal.  The  voluntary 
withdrawal  of  a  certified  production  site 
from  the  Trichinae  Certification 
Program  at  the  request  of  the  producer 
for  a  period  not  to  exceed  180  days. 

Trichinae.  A  generic  term  that  refers 
to  Trichinella  spp. 

Trichinae  Certification  Program 
(program).  A  voluntary  pre-harvest  pork 
safety  program  in  which  APHIS  certifies 
pork  production  sites  that  follow  all  of 
the  required  good  production  practices 
that  reduce,  eliminate,  or  avoid  the  risk 
of  exposure  of  swine  from  their  sites  to 
Trichinella  spp.  i 
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Trichinella  spp.  Parasitic  nematodes 
(roundworms)  capable  of  infecting  many 
warm-blooded  carnivores  and 
omnivores,  including  swine. 

USDA.  The  United  States  Department 
of  Agriculture. 

Validated  test.  An  analytical  method 
licensed  by  APHIS  or  accepted  by  AMS 
for  the  diagnosis  of  Trichinella  spp.  in 
swine. 

Veterinary  medical  officer  (VMO).  A 
veterinarian  employed  by  the  State  or 
Federal  Government  who  is  authorized 
to  perform  official  animal  health 
activities  on  their  hehalf. 

§149.2  Program  participation. 

A  producer’s  initial  enrollment  and 
continued  participation  in  the  Trichinae 
Certification  Program  requires  that  the 
producer  adhere  to  all  of  the  good 
production  practices,  as  confirmed  by 
periodic  site  audits,  and  comply  with 
other  recordkeeping  and  program 
requirements  provided  in  this  part.  Pork 
production  sites  accepted  into  the 
program  by  APHIS  will  participate 
under  one  of  the  following  three 
program  stages: 

(a)  Stage  I  enrolled  status. 

(1)  Stage  I  enrolled  status  signifies 
that  the  site  has  met  good  production 
practices  and  other  recordkeeping  and 
program  requirements  provided  in  this 
part. 

(2)  Swine  from  a  Stage  I  enrolled  site 
cannot  be  identified  as  products  from  a 
certified  production  site. 

(3)  A  Stage  I  enrolled  site  must 
complete  a  site  audit  for  Stage  II 
certified  status  in  accordance  with 

§  149.3(d).  Under  §  149.3(d),  the  site 
audit  must  be  performed  no  sooner  than 
150  days  from  the  date  the  site  was 
awarded  Stage  I  enrolled  status,  and 
must  be  completed,  with  the  audit  form 
and  payment  submitted  to  APHIS,  no 
later  than  210  days  from  the  date  the 
site  was  awarded  Stage  I  enrolled  status. 

(4)  A  Stage  I  enrolled  site  that  is 
found  not  to  be  adhering  to  one  or  more 
good  production  practices  as  a  result  of 
a  site  audit  or  spot  audit,  or  that  fails  to 
follow  the  prescribed  timetable  for 
completing  a  site  audit  and  submitting 
the  completed  audit  form  and  payment 
for  consideration  as  a  Stage  II  certified 
site,  will  be  subject  to  a  review  by 
APHIS  to  consider  the  nature  of  the 
infraction(s),  and  may  lose  its  status  as 
a  Stage  I  enrolled  site. 

(b)  Stage  II  certified  status. 

(1)  Stage  II  certified  status  signifies 
that  the  site  is  adhering  to  all  of  the 
required  good  production  practices  and 
otlier  recordkeeping  and  program 
requirements  provided  in  this  part. 

(2)  An  APHIS-issued  certificate  or 
letter  indicating  the  site’s  status  as  a 


Stage  II  certified  site  must  be  filed  at  the 
site  and  be  readily  available  for 
inspection. 

(3)  Swine  from  a  Stage  II  certified  site 
may  be  identified  as  certified  products 
from  a  certified  production  site. 

(4)  A  Stage  II  certified  site  must 
complete  a  site  audit  for  Stage  III 
certified  status  in  accordance  with 
§  149.3(e).  Under  §  149.3(e),  the  site 
audit  must  be  performed  no  sooner  than 
240  days  from  the  date  the  site  was 
awarded  Stage  II  certified  status,  and 
must  be  completed,  with  the  audit  form 
and  payment  submitted  to  APHIS,  no 
later  than  300  days  from  the  date  the 
site  was  awarded  Stage  II  certified 
status. 

(5)  A  Stage  II  certified  site  that  is 
found  not  to  be  adhering  to  one  or  more 
good  production  practices  as  a  result  of 
a  site  audit  or  spot  audit,  or  that  fails  to 
meet  the  Stage  III  site  audit 
requirements  of  §  149.3(e)  within  the 
prescribed  timetable,  will  be  subject  to 
a  review  by  APHIS  to  consider  the 
nature  of  the  infraction(s)  and  determine 
whether  to  decertify  the  site,  as 
provided  in  paragraph  (e)(1)  of  this 
section.  During  the  time  a  site  is 
decertified,  swine  from  that  site  cannot 
be  identified  as  certified  products  from 
a  certified  production  site. 

(c) -Stage  III  certified  status. 

(1)  Stage  III  certified  status  signifies 
that  the  site  is  adhering  to  all  of  the 
required  good  production  practices  and 
other  recordkeeping  and  program 
requirements  provided  in  this  part. 

(2)  An  APHIS-issued  certificate  or 
letter  indicating  the  site’s  status  as  a 
Stage  III  certified  site  must  be  filed  at 
the  site  and  be  readily  available  for 
inspection. 

(3)  Swine  from  a  Stage  III  certified  site 
may  be  identified  as  certified  products 
from  a  certified  production  site. 

(4)  In  order  to  maintain  Stage  III 
certified  status,  sites  must  arrange  for 
site  audits  to  renew  such  status 
according  to  the  timetable  set  forth  in 
§  149.3(f).  Under  §  149.3(f),  the  site 
audit  must  be  performed  no  sooner  than 
14  months  from  the  date  the  site  was 
awarded  Stage  III  certified  status  or  the 
date  that  status  was  last  renewed,  and 
must  be  completed,  with  the  audit  form 
and  payment  submitted  to  APHIS,  no 
later  than  16  months  from  either  the 
date  the  site  was  awarded  Stage  III 
certified  status  or  the  date  that  status 
was  last  renewed. 

(5)  A  Stage  III  certified  site  that  is 
found  not  to  be  adhering  to  one  or  more 
good  production  practices  as  a  result  of 
a  site  audit  or  spot  audit,  or  that  fails  to 
follow  the  prescribed  timetable  for 
completing  a  site  audit  and  submitting 
the  completed  audit  form  and  payment 


to  determine  its  continued  participation 
as  a  Stage  III  certified  site,  will  be 
subject  to  a  review  by  APHIS  to 
consider  the  nature  of  the  infraction(s) 
and  determine  whether  to  decertify  the 
site,  as  provided  in  paragraph  (e)(1)  of 
this  section.  During  the  time  a  site  is 
decertified,  swine  from  that  site  cannot 
be  identified  as  certified  products  from 
a  certified  production  site. 

(d)  Change  of  ownership — (1)  Stage  I 
enrolled  site.  If  there  is  a  change  in 
ownership  in  a  Stage  I  enrolled  site,  and 
the  new  ownership  wishes  to  remain  in 
the  program,  then  the  Stage  I  enrolled 
site  will  remain  on  the  same  timetable 
as  under  the  previous  ownership  for 
purposes  of  completing  a  site  audit  for 
Stage  II  certified  status.  No  additional 
site  audit  is  necessary  as  a  result  of  the 
change  of  ownership  of  the  site. 

(2)  Stage  II  or  Stage  III  certified  sites. 
When  a  change  of  ownership  occurs  at 
a  Stage  11  or  Stage  Ill  certified  site,  the 
previous  owner  of  the  site  must  notify 
APHIS  of  this  change  as  soon  as  the 
transaction  is  finalized.  Within  60  days 
of  this  notification,  a  site  audit  must  be 
performed  in  order  for  the  site  to 
maintain  its  certified  status.  It  is  the 
new  ownership’s  responsibility  that  a 
site  audit  be  performed  within  60  days 
of  this  notification,  otherwise  the  site 
may  be  subject  to  decertification,  in 
accordance  with  paragraph  (e)(1)  of  this 
section.  If  the  site  audit  is  satisfactory, 
then  the  Stage  II  or  Stage  III  certified  site 
will  continue  in  the  program,  initially  as 
a  Stage  II  certified  site.  However,  a  new 
program  anniversary  date  for  that  site 
will  be  established  based  on  the  date  the 
site  was  audited  to  continue  in  the 
program  as  a  Stage  II  certified  site,  and 
the  producer  of  the  site  must  arrange  for 
a  site  audit  to  gain  (or  regain)  Stage  III 
certified  status  based  on  that  new 
anniversary  date  and  according  to  the 
timetable  prescribed  in  §  149.3(e).  If  the 
results  of  the  site  audit  do  not  meet 
program  requirements,  the  Stage  II  or 
Stage  III  site  will  be  subject  to  a  review 
by  APHIS  to  consider  the  nature  of  the 
infraction(s)  and  determine  whether  to 
decertify  the  site,  as  provided  in 
paragraph  (e)(1)  of  this  section.  Once  a 
site  is  decertified  by  APHIS,  either 
because  the  new  ownership  fails  to 
arrange  for  a  site  audit  to  be  performed 
within  the  allotted  60-day  time  period, 
or  because  the  site  is  found  not  to  meet 
program  requirements,  a  producer 
wishing  to  participate  in  the  program 
again  must  follow  the  procedures  for 
requesting  an  initial  audit  for  Stage  I 
enrolled  status.  If  a  decertified  site  is 
reenrolled  after  a  successful  Stage  I  site 
audit,  a  new  program  anniversary  date 
for  that  site  will  be  established  based  on 
the  date  of  reenrollment. 
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(e)  Site  decertification  and  program 
withdrawal. 

(1)  Decertification  by  APHIS. 

(1)  A  Stage  II  or  Stage  III  certified  site 
that  is  found  not  to  be  adhering  to  one 
or  more  of  the  good  production 
practices  as  a  result  of  a  site  audit,  or 
that  fails  to  follow  the  prescribed 
timetable  for  completing  a  site  audit  and 
submitting  the  completed  audit  form 
and  payment  to  continue  participation 
in  the  program,  will  be  subject  to  a 
review  by  APHIS  to  consider  the  nature 
of  the  infraction(s)  and  to  determine 
whether  the  site  should  be  decertified. 
Decertification  will  result  from 
infraction(s)  that  APHIS  determines  to 
be  substantive,  prolonged,  and/or 
repeated  as  a  result  of  this  review. 

(ii)  During  the  time  a  site  is 
decertified,  swine  from  such  sites 
cannot  be  identified  as  certified 
products  from  a  certified  production 
site. 

(iii)  Once  a  site  is  decertified  by 
APHIS,  a  producer  wishing  to 
participate  in  the  program  again  must 
follow  the  procedures  for  requesting  a 
site  audit  for  Stage  I  enrolled  status.  If 
a  decertified  site  is  reenrolled  after  a 
successful  Stage  I  site  audit,  a  new 
program  anniversary  date  for  that  site 
will  be  established  based  on  the  date  of 
recertification.  If  a  decertified  site  is 
recertified  after  a  successful  Stage  II  site 
audit,  a  new  program  anniversary  date 
for  that  site  will  be  established  based  on 
the  date  of  recertification. 

(2)  Temporary  withdrawal  by 
producer. 

(i)  A  producer  may  request  that  one  or 
more  certified  production  sites  be 
temporarily  withdrawn.  A  producer’s 
request  must  be  made  in  writing  and  is 
subject  to  the  APHIS  Administrator’s 
approval. 

(ii)  Each  certified  production  site  can 
be  temporarily  withdrawn  no  more  than 
once  every  2  years  for  a  period  not  to 
exceed  180  days. 

(iii)  During  the  time  a  site  is 
temporarily  withdrawn; 

(A)  Swine  from  such  sites  cannot  be 
identified  as  certified  products  from  a 
certified  production  site;  and 

(B)  The  producer  must  continue  to 
adhere  to  all  good  production  practices 
and  other  recordkeeping  and  program 
requirements  provided  in  this  part, 
including  documentation  in  the  animal 
movement  record  of  the  arrival  and 
departure  of  all  swine  from  this  site,  as 
well  as  whether  the  swine  arriving  at 
the  site  are  ft'om  certified  or  noncertified 
sources,  unless  a  program  requirement 
is  specifically  waived  by  the 
Administrator. 

(iv)  If  granted  a  waiver  by  the 
Administrator,  a  producer  may  receive 


swine  5  weeks  of  age  or  older 
originating  firom  a  noncertified  source 
during  the  period  of  withdrawal. 

(v)  Before  being  reinstated  as  a 
certified  production  site,  the 
temporarily  withdrawn  site  must  pass  a 
site  audit  to  indicate  that  it  is  now 
adhering  to  all  good  production 
practices  (including  any  practices 
waived  by  the  Administrator  at  the 
beginning  of  the  period  of  withdrawal) 
as  follows: 

(A)  The  site  audit  must  be  performed 
while  the  site  is  still  under  temporary 
withdrawal  status.  If  swine  5  weeks  of 
age  or  older  originating  from  a 
noncertified  source  have  been  received 
at  the  site  during  the  time  of 
withdrawal,  then  the  site  audit  for 
reinstatement  must  be  performed  within 
30  days  of  the  date  the  last  swine  from 

a  noncertified  source  was  removed  from 
the  site,  but  no  later  than  180  days  from 
the  date  the  site  was  granted  temporary 
withdrawal  status. 

(B)  If  the  results  of  the  site  audit  are 
satisfactory  and  it  is  determined  that  the 
site  is  now  adhering  to  good  production 
practices  and  other  program 
requirements  provided  in  this  part,  then 
the  withdrawn  site  will  be  reinstated  as 
a  Stage  II  certified  site.  The  timetable  for 
performing  future  site  audits  for 
attaining  and  renewing  Stage  III 
certified  status  will  be  based  on  the  date 
the  site  was  reinstated  as  a  Stage  II 
certified  site. 

(C)  If  the  results  of  the  site  audit  are 
not  satisfactory,  or,  if  the  period  of 
temporary  withdrawal  has  exceeded  180 
days,  then  the  site  will  be  subject  to  a 
review  by  APHIS  to  consider  the  nature 
of  the  infraction(s)  and  to  determine 
whether  to  decertify  the  site,  as 
provided  in  paragraph  (e)(1)  of  this 
section.  Once  the  site  is  decertified  by 
APHIS,  the  producer  must  follow  the 
procedures  for  requesting  an  initial  site 
audit  for  Stage  I  enrolled  status  in  order 
for  the  site  to  be  reenrolled  in  the 
program.  If  a  site  is  decertified  by 
APHIS  and  then  reenrolled  after  a 
successful  Stage  I  site  audit,  a  new 
program  anniversary  date  for  that  site 
will  be  established  based  on  the  date  of 
enrollment. 

(3)  Program  withdrawal. 

(i)  If  a  producer  decides  to  withdraw 
one  or  more  of  pork  production  sites 
from  the  program,  then  it  is  the 
producer’s  responsibility  to  notify  the 
APHIS  Administrator  in  writing  of  this 
intent.  When  this  is  done,  the  site  will 
be  removed  from  the  program. 

(ii)  If  at  a  later  date  the  producer 
requests  that  a  site  be  reinstated  in  the 
program,  then  the  producer  must  follow 
the  procedures  for  requesting  an  initial 
audit  for  Stage  I  enrolled  status.  If  a 


withdrawn  site  is  reenrolled  after  a 
successful  Stage  I  site  audit,  then  a  new 
program  anniversary  date  for  that  site 
will  be  established  based  on  the  date  of 
reenrollment. 

(f)  Request  for  review.  If  there  is  a 
conflict  as  to  any  material  fact  relating 
to  the  results  of  a  site  audit,  spot  audit, 
or  other  determination  affecting  a 
producer’s  program  status  or  ability  to 
participate  in  the  program,  the  producer 
may  submit  a  written  request  for  review 
to  the  Administrator.  The  producer 
must  include  in  the  request  the  reasons, 
including  any  supporting 
documentation,  why  the  audit  result  or 
other  determination  should  be  different 
than  the  result  or  determination  made 
by  the  Administrator.  The  initial  audit 
result  or  other  determination  will 
remain  in  force  pending  the  completion 
of  the  Administrator’s  review.  The 
decision  by  the  Administrator  upon 
reviewing  the  producer’s  written  request 
will  be  final. 

§149.3  Site  audit. 

(a)  General. 

(1)  The  producer  must  contact  a  QAV 
or  QVMO  to  request  a  site  audit.  A  list 
of  available  QAVs  may  be  obtained  by 
accessing  the  Trichinae  Certification 
Program  Web  site  on  the  Internet  at 
http://www.aphis.usda.gov/vs/trichinae. 
If  a  QAV  is  not  available  to  perform  a 
site  audit,  the  producer  must  then 
contact  the  APHIS  area  office  to  request 
that  a  QVMO  perform  the  site  audit.  The 
site  audit  is  to  be  arranged  at  a  mutually 
agreed-upon  time. 

(2)  The  producer  or  the  producer’s 
designated  representative  will 
accompany  the  auditor  during  the  site 
audit. 

(3)  During  the  site  audit,  the  auditor 
will  record  whether  the  producer  is 
adhering  to  all  of  the  required  good 
production  practices  at  the  site,  as 
provided  in  paragraph  (b)  of  this 
section,  in  order  to  reduce,  eliminate,  or 
avoid  the  risk  of  exposure  of  swine  to 
Trichinella  spp. 

(4)  The  auditor  will  use  APHIS- 
approved  audit  forms  in  performing  the 
site  audit.  After  the  auditor  has 
completed  all  sections  of  the  audit  form, 
the  producer  or  the  producer’s 
designated  representative  must  sign  the 
audit  form  attesting  to  the  accuracy  of 
the  information  obtained  during  the  site 
audit  and  to  evidence  his  or  her  intent 
to  continue  adhering  to  the  good 
production  practices  and  other  program 
requirements,  as  provided  in  this  part. 
The  auditor  also  must  sign  the  audit 
form  at  this  time. 

(5)  If  a  QVMO  performs  the  site  audit, 
then  the  producer  will  pay  the  QVMO 
at  the  time  the  site  audit  is  performed 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


60483 


in  accordance  with  the  rate  and  other 
conditions  set  by  the  QVMO’s 
goyernmental  employer.  If  an  APHIS- 
employed  QVMO  performs  the  site 
audit,  then  the  producer  will  pay  APHIS 
by  certified  check  or  U.S.  money  order 
for  this  service  at  a  rate  determined  in 
accordance  with  §  149.8. 

(6)  In  addition  to  the  possible  cost  of 
the  site  audit,  the  producer  is  also 
responsible  for  paying  a  separate 
program  fee  in  an  amount  specified  in 
§  149.8  to  cover  APHIS’  administrative 
costs  in  processing  the  audit  and 
operating  the  program.  This  program 
fee,  payable  to  APHIS  by  certified  check 
or  U.S.  money  order,  must  be  remitted 
to  the  auditor  at  the  time  each  site  audit 
is  performed. 

(7)  The  auditor  will  submit  the 
completed  audit  form,  program  fee,  and 
payment  for  the  services  of  an  APHIS- 
employed  QVMO,  if  applicable,  to  the 
nearest  APHIS  area*  office.  If  a  QAV 
performs  the  site  audit,  the  producer 
will  be  responsible  for  ensuring  that  the 
QAV  submits  the  completed  audit  form 
and  program  fee  to  APHIS  in  a  timely 
manner. 

(8)  Upon  receipt  of  the  completed 
audit  form  and  payment,  APHIS  will 
determine  the  initial  enrollment  or 
certification  status  for  the  site  based  on 
an  evaluation  of  the  site  audit.  APHIS 
will  provide  the  producer  with  written 
notification  of  the  audit  results.  Pork 
production  sites  that  meet  all  good 
production  practices  as  provided  in 
paragraph  (b)  of  this  section,  as  well  as 
other  program  requirements  provided  in 
this  part,  will  be  issued  program  status 
at  the  appropriate  program  stage. 

(9)  If  the  site  audit  shows  that  the  site 
does  not  substantively  meeft  all  good 
production  practices  or  other  program 
requirements,  APHIS  will  provide  the 
producer  with  written  notification  that 
includes  documentation  of  the 
deficiencies  that  prevented  the  site  from 
being  conferred  program  status. 

(b)  Good  production  practices.  In  a 
site  audit,  the  auditor  will  determine 
whether  all  of  the  required  good 
production  practices  are  being  carried 
out  at  the  site  to  reduce,  eliminate,  or 
avoid  the  risk  of  exposure  of  swine  to 
Trichinella  spp.  as  follows: 

(1)  The  movement  of  all  non-breeding 
swine  5  weeks  of  age  or  older  into  or 
from  the  pork  production  site  must  be 
documented  in  an  animal  movement 
record,  as  provided  in  §  149.7,  that 
ensures  that  all  such  swine  moved  into 
or  from  the  site  can  be  subsequently 
traced  back  to  that  site,  or  to  any 
previous  site  (if  applicable). 

(2)  All  non-breeding  swine  entering  a 
site  must  have  originated  from  another 
certified  production  site,  except  that 


non-breeding  swine  less  than  5  weeks  of 
age  may  have  originated  from  either  a 
certified  or  noncertified  production  site. 
The  animal  movement  record  must 
include  the  PIN  of  the  certified 
production  site  from  which  the  swine 
originated.  If  the  swine  are  less  than  5 
weeks  of  age  and  come  from  a 
noncertified  site,  then  the  animal 
movement  record  must  provide  the 
name  and  full  address  of  the 
noncertified  site  where  the  swine 
originated. 

(3)  Feed  or  feed  ingredients  from 
offsite  sources  that  are  used  at  the  site 
must  meet  good  manufacturing  practices 
or  other  quality  assurance  standards 
recognized  by  the  feed  industry.  The 
adherence  to  good  manufacturing 
practices  or  other  quality  assurance 
standards  must  be  documented  in  a  feed 
mill  quality  assurance  affidavit,  as 
provided  in  §  149.7. 

(4)  Swine  at  the  site  must  be  housed 
and  fed  in  a  confinement  unit.  The 
confinement  unit,  feed  preparation  and 
storage  areas,  and  office  areas  and 
connecting  hallways  at  the  site  must  be 
inspected  regularly  and  found  free  of 
signs  of  rodent  and  wildlife  activity 
(evidence  of  rodent  activity  consists  of 
fresh  rodent  droppings,  fresh  gnawing 
marks,  new  structural  damage,  rodent 
urine,  rodent  blood,  rodent  smear  marks 
(body  oil),  rodent  tracks,  or  recent 
burrowing  or  burrow  use.  Evidence  of 
wildlife  activity  consists  of  wildlife 
feces,  footprints,  fur,  or  hair  observed  in 
or  near  the  stored  feed  or  feed 
ingredients,  dead  or  live  wildlife 
observed  in  or  near  the  stored  feed  or 
feed  ingredients,  or  wildlife  burrows  or 
nests  observed  in  or  near  the  stored  feed 
or  feed  ingredients).  Any  movable 
harborage  (exterior  or  interior)  on  the 
site  that  is  not  necessary  to  the  day-to- 
day  operation  of  the  site  must  be 
removed.  Harborage  that  cannot  be 
removed  or  is  movable  but  necessary  to 
the  day-to-day  operation  of  the  site  (e.g., 
equipment)  must  be  checked  for  signs  of 
rodent  or  wildlife  activity.  In  addition, 
domesticated  animals,  including  pets 
such  as  dogs  and  cats,  must  be  excluded 
from  the  confinement  unit  and  feed 
preparation  and  storage  areas  at  the  site. 
Exterior  rodent  bait  stations  and/or  traps 
must  be  placed  around  the  perimeter  of 
the  confinement  unit.  Exterior  rodent 
bait  stations  and/or  traps  also  must  be 
placed  around  areas  of  potential  rodent 
entry  into  the  confinement  unit  (i.e., 
doorways,  vent  openings,  loading 
chutes,  cool  cells,  etc.).  Interior  rodent 
bait  stations  and/or  traps  must  be  placed 
near  high-risk  rodent  zones  such  as 
entryways,  hallways,  office  areas,  swine 
load-out  areas,  vents,  cool  cells,  storage 
areas,  utility  rooms,  cabinets,  locker 


rooms,  bathrooms,  and  break  rooms,  and 
systematically  maintained.  Interior 
rodent  bait  stations  and/or  traps  must  be 
placed  so  that  swine  will  not  come  in 
contact  with  the  bait  or  trap.  Rodent  bait 
stations  and/or  traps  also  must  be 
placed  near  exterior  or  interior 
harborage  on  the  site  that  cannot  be 
removed  or  that  is  movable  but 
necessary  to  the  day-to-day  operation  of 
the  site.  In  all  instances,  rodent  bait 
stations  must  be  intact,  systematically 
maintained,  and  contain  fresh  bait  that 
consists  of  an  EPA-registered 
rodenticide  formulation  that  is  applied 
according  to  its  label.  In  addition,  a 
sterile  zone  must  bp  maintained  around 
the  perimeter  of  the  confinement  unit. 
The  sterile  zone  must  be  devoid  of  any 
harborage  or  feed  or  water  sources  that 
could  attract  rodents  or  wildlife,  but 
must  contain  rodent  bait  stations  and/or 
rodent  traps.  The  sterile  zone  also  must 
be  devoid  of  any  vegetation  unless  it  is 
decorative  vegetation  that  is  well 
maintained  (i.e.,  residential  height  grass, 
flowers,  shrubs,  or  trees).  A  sterile  zone 
with  decorative  vegetation  will  require 
increased  rodent  control  measures.  The 
producer  must  provide  documentation 
of  rodent  control  practices  by 
maintaining  at  the  site  an  up-to-date 
rodent  control  logbook  with  a  site 
diagram  and  other  recordkeeping 
evidencing  implementation  of  rodent 
control  measmes,  which  can  include 
documents  provided  by  a  pest  control 
operator,  as  provided  in  §  149.7. 

(5)  Feed  or  feed  ingredients  stored  at 
the  site  must  be  prepared,  maintained, 
and  handled  in  a  manner  that  protects 
the  feed  or  feed  ingredients  from 
possible  exposure  to  or  contamination 
by  rodents  or  wildlife.  Any  movable 
harborage  in  the  immediate  vicinity  of 
feed  production  and  feed  storage  areas 
that  is  not  necessary  to  the  day-to-day 
operation  of  the  site  must  be  removed. 
Harborage  that  cannot  be  removed  or 
harborage  that  is  movable  but  necessary 
to  the  day-to-day  operation  of  the  site 
(e.g.,  equipment,  etc.)  must  be  checked 
for  signs  of  rodent  or  wildlife  activity. 
Rodent  bait  stations  and/or  traps  must 
be  placed  around  (and  in,  if  applicable) 
all  feed  preparation  and  storage  areas,  as 
well  as  near  any  harborage  in  the 
vicinity  that  cannot  be  removed  or  that 
is  movable  but  necessary  to  the  day-to- 
day  operation  of  the  site.  Rodent  bait 
stations  must  be  intact,  systematically 
maintained,  and  contain  fresh  bait  that 
consists  of  an  EPA-registered 
rodenticide  formulation  that  is  applied 
according  to  its  label.  In  addition,  feed 
or  feed  ingredients  that  are  stored  in 
paper  bags  must  be  elevated  off  the  floor 
and  be  a  sufficient  distance  away  from 
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the  walls  to  allow  for  inspection, 
baiting,  and/or  trapping.  The  rodent 
control  logbook,  as  provided  in  .§  149.7, 
must  document  that  adequate  rodent 
control  procedures  have  been 
implemented  in  the  feed  production  and 
feed  storage  areas. 

(6)  Swine  must  not  have  access  to 
dead  or  live  wildlife  at  the  site.  Dead  or 
live  wildlife  must  not  be  intentionally 
fed  to  swine. 

(7)  Swine  at  the  site  must  not  be  fed 
waste  that  contains  meat. 

(8)  Procedures  must  be  in  place  and 
carried  out  for  the  prompt  removal  and 
proper  disposal  of  dead  swine  or  swine 
remains  found  in  pens  in  order  to 
eliminate  the  opportunity  Iqr 
cannibalism,  as  well  as  to  prevent  the 
attraction  of  rodents  or  wildlife.  Such 
procedures  must  be  documented  in  the 
animal  disposal  plan,  as  provided  in 
§149.7. 

(9)  General  hygiene  and  sanitation  of 
the  site  must  be  maintained ’at  all  times 
to  prevent  the  attraction  of  rodents  and 
wildlife.  Solid  non-fecal  waste  (facility 
refuse)  must  be  placed  in  covered 
receptacles  and  be  regularly  removed 
from  the  site.  Spilled  feed  also  must  be 
regularly  removed  and  properly 
disposed  of. 

(10)  All  records  required  under 

§  149.7  must  be  kept  up  to  date  and 
readily  available  for  inspection  at  the 
site. 

(c)  Initial  site  audit  for  Stage  I 
enrolled  status. 

(1)  Producers  interested  in 
participating  in  the  program  should 
request  and  review  a  pre-audit 
information  packet  prepared  by  APHIS 
that  discusses  the  program,  as  well  as 
the  steps  in  preparing  for  and  requesting 
an  initial  site  audit.'*  When  the  producer 
and  the  producer’s  herd  health 
personnel  believe  that  a  site  meets 
program  standards,  the  producer  must 
arrange  for  an  initial  site  audit,  as 
provided  in  paragraph  (a)  of  this 
section. 

(2)  Upon  completion  of  the  initial  site 
audit  and  submission  of  the  completed 
audit  form  and  payment,  APHIS  will 
review  the  completed  audit  form  and 
make  a  determination  within  30  days  as 
to  enrollment  of  the  site  in  the  program. 
A  pork  production  site  that  is  found  to 
meet  all  good  production  practices  and 
other  program  requirements  in  this  part 
will  be  awarded  Stage  I  enrolled  status. 


^  The  pre-audit  information  packet  may  be 
obtained  from  a  qualified  accredited  veterinarian 
(QAV),  State  or  Federal  animal  health  offices,  or  the 
National  Pork  Board,  or  by  writing  to:  USDA, 
APHIS,  Veterinary  Services,  Trichinae  Certification 
Program,  210  Walnut  St.,  Room  891,  Des  Moines, 
lA  50309.  A  pre-audit  packet  also  may  be  requested 
electronically  through  the  program  Web  site  on  the 
Internet  at  http://www.aphis.usda.gov/vs/trichinae. 


(d)  Site  audit  for  Stage  II  certified 
status. 

(1)  A  producer  of  a  Stage  1  enrolled 
site  must  arrange  for  another  site  audit 
for  Stage  II  certified  status.  The  site 
audit  must  be  performed  no  sooner  than 
150  days  (i.e.,  approximately  5  months) 
from  the  date  the  site  was  awarded 
Stage  I  enrolled  status,  and  must  be 
completed,  with  the  audit  form  and 
payment  submitted  to  APHIS,  no  later 
than  210  days  (i.e.,  approximately  7 
months)  from  the  date  the  site  was 
awarded  Stage  1  enrolled  status. 

(2)  APHIS  will  review  the  completed 
audit  form  and  make  a  determination  as 
to  Stage  II  certified  status  within  7  days 
of  receipt  of  the  audit  form  and 
payment. 

(i)  A  Stage  I  enrolled  site  that  is  found 
to  meet  all  good  production  practices 
and  other  program  requirements  in  this 
part  will  be  awarded  Stage  II  certified 
status. 

(ii)  A  Stage  I  enrolled  site  that  is 
found,  during  a  site  audit,  not  to  be 
adhering  to  one  or  more  good 
production  practices,  or  that  fails  to 
follow  the  prescribed  timetable  for 
completing  a  site  audit  and  submitting 
the  completed  audit  form  and  payment, 
will  be  subject  to  a  review  by  APHIS  to 
consider  the  nature  of  the  infraction(s), 
and  may  lose  its  status  as  a  Stage  I  site. 

(e)  Site  audit  for  Stage  III  certified 
status. 

(1)  A  producer  of  a  Stage  II  enrolled 
site  must  arrange  for  another  site  audit 
for  Stage  III  certified  status.  The  site 
audit  must  be  performed  no  sooner  than 
240  days  (i.e.,  approximately  8  months) 
from  the  date  the  site  was  awarded 
Stage  II  certified  status,  and  must  be 
completed,  with  the  audit  form  and 
payment  submitted  to  APHIS,  no  later 
than  300  days  (i.e.,  approximately  10 
months)  from  the  date  the  site  was 
awarded  Stage  II  certified  status. 

(2)  APHIS  will  review  the  completed 
audit  form  and  make  a  determination  as 
to  Stage  III  certified  status  within  30 
days  of  receipt  of  the  audit  form  and 
payment. 

(i)  A  Stage  II  certified  site  that  is 
found  to  meet  all  good  production 
practices  and  other  program 
requirements  in  this  part  will  be 
awarded  Stage  III  certified  status. 

(ii)  A  Stage  II  certified  site  that  is 
found,  during  a  site  audit,  not  to  be 
adhering  to  one  or  more  good 
production  practices,  or  that  fails  to 
follow  the  prescribed  timetable  for 
completing  a  site  audit  and  submitting 
the  completed  audit  form  and  payment, 
will  be  subject  to  a  review  by  APHIS  to 
consider  the  nature  of  the  infraction(s) 
and  determine  whether  to  decertify  the 
site,  as  provided  in  §  149.2(e)(1). 


(f)  Site  audit  for  renewal  of  Stage  III 
certified  status. 

(1)  A  producer  seeking  to  renew  a 
site’s  Stage  III  certified  status  must 
arrange  for  another  site  audit.  The  site 
audit  must  be  performed  no  sooner  than 
14  months  from  the  date  the  site  was 
awarded  Stage  III  certified  status  or  the 
date  that  status  was  last  renewed,  and 
must  be  completed,  with  the  audit  form 
and  payment  submitted  to  APHIS,  no 
later  than  16  months  from  either  the 
date  the  site  was  awarded  Stage  III 
certified  status  or  the  date  the  that  status 
was  last  renewed. 

(2)  APHIS  will  review  the  completed 
audit  form  and  make  a  determination  as 
to  renewing  the  site’s  Stage  III  certified 
status  within  30  days  of  receipt  of  the 
audit  form  and  payment. 

(i)  A  Stage  III  certified  site  that  is 
found  to  meet  all  good  production 
practices  and  other  program 
requirements  in  this  part  will  have  its 
status  as  a  Stage  III  certified  site 
renewed. 

(ii)  A  Stage  III  certified  site  that  is 
found,  during  a  site  audit,  not  to  be 
adhering  to  one  or  more  good 
production  practices,  or  that  fails  to 
follow  the  prescribed  timetable  for 
completing  a  site  audit  and  submitting 
the  completed  audit  form  and  payment, 
will  be  subject  to  a  review  by  APHIS  to 
consider  the  nature  of  the  infraction(s) 
and  determine  whether  to  decertify  the 
site,  as  provided  in  §  149.2(e)(1). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0323) 

§149.4  Spot  audit. 

(a)  In  addition  to  regularly  scheduled 
site  audits,  certified  production  sites 
will  be  subject  to  spot  audits. 

(1)  Random  spot  audit.  Certified 
production  sites  will  be  selected  by  the 
APHIS  Administrator  at  random  for  a 
spot  audit  in  order  to: 

(1)  Ensure  the  integrity  of  the  audit 
process; 

(ii)  Verify  that  the  audit  process  is 
performed  in  a  consistent  manner  across 
the  program;  and 

(iii)  Verify  that  all  required  good 
production  practices  are  being 
maintained  between  regularly 
scheduled  site  audits. 

(2)  Spot  audit  for  cause.  A  certified 
production  site  may  be  subject  to  a  spot 
audit  to  trace  back  and  investigate  any 
positive  test  results  as  a  result  of  testing 
of  certified  swine  from  that  site  at  the 
slaughter  facility. 

(b)  All  spot  audits  will  be  performed 
by  a  QVMO.  The  producer  of  the 
certified  production  site  subject  to  spot 
audit  will  not  be  charged  for  the  spot 
audit.  APHIS  will  provide  the  producer 
with  written  notification  of  the  results 
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of  the  spot  audit,  including 
documentation  of  any  deficiencies 
noted  during  the  audit.  If  the  site  is 
found  not  to  be  adhering  to  one  or  more 
of  the  required  good  production 
practices,  then  the  site  will  be  subject  to 
a  review  by  APHIS  to  consider  the 
nature  of  the  infraction  and  to 
determine  whether  to  decertify  the  site, 
as  provided  in  §  149.2(e)(1).  Unless  a 
spot  audit  results  in  decertification,  it 
does  not  otherwise  affect  the  timetables 
for  the  completion  of  site  audits  set 
forth  in  paragraphs  (e)  and  (f)  of  §  149.3. 

§  1 49.5  Offsite  identification  and 
segregation  of  certified  swine. 

Certified  swine  moved  from  a 
certified  production  site  to  another 
location,  whether  to  another  certified 
production  site,  buying  station, 
collection  point,  or  slaughter  facility, 
must  remain  segregated  from 
noncertified  swine  at  all  times  and 
otherwise  maintain  their  identity  as 
certified  swine  in  such  a  way  that  they 
could  be  readily  traced  back  to  the 
certified  production  site  from  which 
they  came.  Information  relating  to  the 
identification  of  the  certified  swine 
must  be  documented  in  the  animal 
movement  record  maintained  by  the 
producer.  Failure  to  properly  segregate 
or  maintain  the  identity  of  certified 
swine  from  noncertified  swine  after 
leaving  the  certified  production  site  will 
result  in  the  loss  of  certified  status  for 
that  shipment  of  swine. 

§  1 49.6  Slaughter  facilities. 

Only  slaughter  facilities  that  are 
under  continuous  inspection  by  the 
Food  Safety  and  Inspection  Service  or 
under  State  inspection  that  the  Food 
Safety  and  Inspection  Service  has 
recognized  as  equivalent  to  Federal 
inspection  may  participate  in  the 
program.  To  participate  in  the  program, 
slaughter  facilities  must  follow  the 
relevant  provisions  of  this  section 
relating  to  verification,  segregation, 
testing,  and  recordkeeping.  Participating 
slaughter  facilities  that  fail  to  comply 
with  any  of  the  applicable  requirements 
of  this  section  will  not  be  allowed  to 
continue  to  participate  in  the  Trichinae 
Certification  Program  and  the  pork  or 
pork  products  prepared  by  the  facility 
will  not  be  eligible  for  a  certificate  of 
export  that  identifies  the  product  as 
meeting  the  standards  of  the  Trichinae 
Certification  Program. 

(a)  Verification  of  certification.  A 
slaughter  facility  receiving  certified 
swine  must  verify  the  current 
certification  status  of  the  pork 
production  site  from  which  the  animals 
came.  The  current  certification  status 
may  be  verified  by  maintaining  dated 


certification  documentation  on  file  or  by 
accessing  the  Trichinae  Certification 
Program  Web  site  on  the  Internet  at 
http://www.aphis.usda.gov/vs/trichinae. 
If  the  slaughter  facility  is  unable  to 
verify  a  site’s  certification  status 
through  documentation  on  file  or 
through  the  program  Web  site,  the 
slaughter  facility  then  should  contact 
the  APHIS  area  office  in  the  State  where 
the  site  is  located. 

(b)  Maintaining  identity  and 
segregation  of  certified  swine  and  pork 
products.  For  certified  swine  to  be 
identified  as  certified  pork,  certified 
swine  and  edible  pork  products  derived 
from  certified  swine  must  remain 
segregated  from  swine  and  edible  pork 
products  from  noncertified  sites 
throughout  receiving,  handling,  and 
processing  at  the  slaughter  facility,  as 
well  as  while  awaiting  shipment  from 
the  facility.  The  slaughter  facility  must 
maintain  the  identity  of  the  certified 
swine  or  pork  in  a  manner  that  allows 
the  certified  swine  or  pork  to  be  traced 
back  to  the  certified  production  site 
from  which  it  came.  A  slaughter 
facility’s  failure  to  properly  segregate  or 
maintain  the  identity  of  certified  swine 
and  edible  pork  products  derived  from 
the  certified  swine  will  result  in  the  loss 
of  certified  status  for  that  shipment  of 
swine,  as  well  as  the  edible  pork 
products  derived  from  those  animals. 

(c)  Process-verification  testing.  A 
slaughter  facility  processing  certified 
swine  is  responsible  for  performing 
process-verification  testing  to  determine 
the  TrichineUa  spp.  infection  status  of 
certified  swine  under  its  control  as 
follows: 

(1)  Validated  tests.  Process- 
verification  testing  must  be  performed 
by  using  a  validated  test.  When  testing 
involves  meat,  the  sample  used  for  such 
testing  must  be  at  least  20  grams.'* 

(2)  Laboratory  approval.  Process- 
verification  testing  must  be  performed 
in  an  approved  laboratory  that  has  been 
approved  for  trichinae  testing  by  the 
Agricultural  Marketing  Service  (AMS).^ 
The  approved  laboratory  may  be 
maintained  and  operated  by  the 
slaughter  facility  or  by  another  business 
entity  either  on  the  premises  of  the 


■*  A  copy  of  the  testing  methods  and  checklist  for 
conducting  validated  tests  may  be  obtained  by 
contacting  the  AMS  Trichinae  Analyst  and 
Laboratory  Certification  Program  Manager,  USDA, 
.AMS,  Science  and  Technology  Programs,  Technical 
Services  Branch,  1400  Independence  Ave.,  SVV., 
Mail  Stop  0272,  Washington,  DC  20250-0272.  The 
manager  may  be  contacted  by  phone  at  (202)  690- 
0621. 

®  A  copy  of  the  AMS  Trichinae  Accredited 
I.aboratory  Program  Requirements  may  be  obtained 
by  contacting  the  AMS  Trichinae  Analyst  and 
Laboratory  Certification  Program  Manager  (see 
footnote  4). 


slaughter  facility  or  at  another  location. 
Laboratory  staff  performing  process- 
verification  testing  must  be  accredited 
by  AMS  to  perform  this  program 
function.  For  purposes  of  quality 
assurance,  all  laboratory  staff  approved 
to  perform  process-verification  testing 
will  receive  periodic  proficiency  test 
panels  from  AMS  that  must  be  analyzed 
correctly  in  order  to  maintain  their 
approval  status. 

(3)  Testing  sample  size  and  frequency. 
Process-verification  testing  must  meet 
the  following  minimum  requirements 
relating  to  sample  size  and  frequency: 

(i)  Slaughter  facility  representatives 
shall  determine  the  yearly  processing 
capacity  of  the  slaughter  facility  for  the 
next  12  months.  Officials  may  use  the 
processing  capacity  over  the  previous  12 
months  if  this  period  is  representative  of 
a  typical  processing  year. 

(ii)  Slaughter  facility  representatives 
shall  estimate  the  percentage  of  swine 
processed  that  are  likely  to  come  from 
certified  production  sites  considering  all 
swine  expected  to  be  processed  at  the 
slaughter  facility  during  the  selected  12- 
month  period.  Swine  that  come  from 
certified  production  sites  are  considered 
the  eligible  population  to  be  sampled. 

(iii)  Slaughter  facility  representatives 
shall  use  the  Trichinae  Certification 
Slaughter  Facility  Sample  Size 
Determination  Table  on  the  Internet  at 
http://www.aphis.usda.gov/vs/trichinae 
to  find  the  number  of  samples  to  collect 
from  the  population  of  swine  from 
certified  production  sites.**  If  the  eligible 
population  is  not  listed  in  that  table,  the 
next  largest  number  will  be  used  to 
determine  the  number  of  samples  to 
collect.  Select  the  number  of  samples  to 
collect  from  the  column  on  that  table 
that  reflects  a  99  percent  confidence 
level  of  detecting  a  positive  carcass  in 

a  population  with  a  prevalence  rate  of 
0.013  percent.  The  number  selected 
from  the  table  will  be  the  total  number 
of  samples  that  slaughter  facility 
representatives  must  collect  and  test  per 
year  and  per  month  during  the  selected 
12-month  period. 

(iv)  For  each  sample  collected, 
slaughter  facility  representatives  must 
maintain  the  identity  of  the  sample 
using  the  PIN  of  the  certified  production 
site  that  was  the  source  of  the  swine 
from  which  the  sample  was  taken. 

(v)  FSIS  program  employees  at  the 
slaughter  facility  will  review  and  verify 
that  an  adequate  number  of  samples 
have  been  collected  and  that  proper 
frequency  of  collection  is  maintained. 


®  More  information  regarding  sampling  sizes  may 
be  obtained  by  writing  to  USDA.  APHIS,  Veterinary 
Services,  Trichinae  Certification  Program,  210 
Walnut  St.,  Room  891,  Des  Moines,  lA  50309. 
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FSIS  will  report  this  information  to 
APHIS. 

(vi)  AMS  representatives  will  verify 
through  a  laboratory  approval  audit  that 
the  laboratory  performing  process- 
verification  testing  is  correctly  following 
written  procedures  relating  to  the 
receipt,  handling,  identification,  and 
testing  of  samples.  These  written 
procedures  must  be  maintained  by  the 
laboratory  in  a  quality  assurance 
manual,  as  provided  in  paragraph  {c){6) 
of  this  section.  In  addition;  a  laboratory 
that  performs  process-verification 
testing  at  a  location  other  than  the 
slaughter  facility  must  include  a 
declaration  of  methodology  used  to  test 
samples  when  providing  test  results. 

(vii)  The  APHIS  Administrator  may, 
at  APHIS’  expense,  periodically  request 
that  testing  be  performed  on  swine 
brought  to  the  slaughter  facility  from 
specific  certified  production  sites. 
Requests  to  test  swine  from  specific 
certified  production  sites  will  count 
towards  the  slaughter  facility’s  total 
monthly  testing  requirement. 

(4)  Results  of  testing. 

(i)  The  results  of  all  process- 
verification  testing  relating  to  certified 
swine  handled  at  the  slaughter  facility 
must  be  retained  in  a  separate  file  or 
notebook  as  written  records  at  the 
slaughter  facility  and  must  be  readily 
available  for  inspection  by  FSIS 
program  employees. 

(ii)  FSIS  will  report  to  APHIS  the 
results  of  all  process-verification  testing. 

(iii)  In  the  event  of  a  positive  test 
result,  the  slaughter  facility 
representative  must  notify  the  FSIS 
program  employee  designated  by  the 
FSIS  Administrator  immediately,  who 
in  turn  will  report  the  PIN  of  the 
certified  production  site  that  was  the 
source  of  the  swine  from  which  the 
sample  was  taken  and  the  test  results  of 
the  affected  sample  to  the  respective 
APHIS  area  office.  The  following 
sequence  of  events  must  take  place 
following  a  positive  test  result: 

(A)  If  a  test  sample  yields  a  positive 
test  result  based  on  the  digestion 
method,  the  certified  production  site 
that  was  the  source  of  the  swine  from 
which  the  sample  was  taken  will  be 
decertified. 

(B)  If  a  test  sample  yields  a  positive 
test  result  based  on  an  ELISA  method 
and  is  confirmed  positive  by  further 
testing  using  the  digestion  method,  the 
certified  production  site  that  was  the 
source  of  the  swine  from  which  the 
sample  was  taken  will  be  decertified. 

(C)  If  a  test  sample  yields  a  positive 
test  result  based  on  an  ELISA  method, 
but  is  not  confirmed  positive  by  further 
testing  using  the  digestion  method,  then 
the  certified  production  site  that  was  the 


source  of  the  swine  from  which  the 
sample  was  taken  will  be  investigated 
by  APHIS. 

(1)  The  investigation  may  include  a 
spot  audit  of  the  affected  site.  Further 
testing  of  animals  or  carcasses  from  the 
affected  site  also  may  be  performed  as 
part  of  the  investigation.  This 
investigation  would  determine  if  the 
production  facility  has  sufficient 
safeguards  and  is  following  good 
production  practices. 

(2)  While  the  affected  site  is  under 
investigation,  its  program  status  as  a 
certified  production  site  will  be 
suspended.  While  the  site  is  under 
suspension,  the  producer  must  continue 
to  adhere  to  all  of  the  required  good 
production  practices  and  other 
recordkeeping  and  program 
requirements  provided  in  this  part. 
During  this  suspension,  swine  at  the  site 
may  be  sent  to  slaughter;  however, 
swine  from  the  suspended  site  cannot 
be  identified  as  product  from  a  certified 
production  site.  The  Administrator  will 
determine  the  program  status  of  the 
affected  site  within  30  days  of  the 
initiation  of  the  suspension. 

(3)  A  finding  that  risk  factors  are 
inadequately  addressed  in  the  site 
investigation  or  the  finding  of  additional 
positive  test  results  based  on  samples 
from  animals  or  carcasses  from  the 
affected  site  will  be  grounds  for  APHIS 
decertification  of  the  site. 

(5)  Slaughter  facility  recordkeeping. 

(i)  All  slaughter  facilities  that  receive 
certified  swine  must  maintain  records 
relating  to  such  animals,  including  the 
number  of  certified  swine  processed,  the 
source  of  the  certified  swine,  including 
the  PIN  of  the  certified  production  site 
from  which  the  swine  came  from,  and 
all  test  results  relating  to  process- 
verification  testing.  Records  relating  to 
certified  swine  must  be  retained  at  the 
slaughter  facility  for  a  period  of  at  least 
3  years  following  the  processing  of  such 
animals. 

(ii)  All  slaughter  facilities  must  have 
documented  procedures  on  how 
certified  swine  under  its  control,  and 
edible  pork  products  derived  from 
certified  swine,  will  remain  segregated 
from  swine  emd  edible  pork  products 
from  noncertified  sites  throughout 
receiving,  handling,  and  processing  at 
the  facility,  as  well  as  while  awaiting 
shipment  from  the  facility.  The 
slaughter  facility  must  also  have 
documented  procedures  for  maintaining 
the  identity  of  the  certified  swine  or 
pork  with  respect  to  the  certified 
production  site  from  which  it  came. 

(iii)  All  such  records  and  other 
documentation  required  to  be 
maintained  by  slaughter  facilities  under 


this  part  must  be  readily  available  for 
inspection  by  FSIS  program  employees. 

(6)  Approved  laboratory 
recordkeeping.  Approved  laboratories 
must  have  written  procedures  that 
specify  standards  for  sample  size, 
sample  handling,  sample  identification, 
and  sample  test  methods  used  in 
process-verification  testing.  All  such 
written  procedures  must  be  maintained 
in  a  laboratory  quality  assurance  manual 
specifically  for  this  program,  or  as  a 
separate  section  of  an  existing 
laboratory  quality  assurance  manual, 
and  must  be  retained  at  the  approved 
laboratory  throughout  the  time  the 
approved  laboratory  is  performing 
process-verification  testing  under  this 
program.  All  such  written  procedures 
relating  to  process-verification  testing 
must  be  readily  available  for  inspection 
by  FSIS  program  employees  or  AMS 
representatives. 

(7)  Slaughter  facility  overall 
responsibility  for  process-verification 
testing.  The  slaughter  facility  is 
responsible  for  obtaining  testable 
samples  and  for  ensuring  that  the 
correct  number  of  testable  samples  are 
sent  to  the  testing  laboratory.  Once  the 
slaughtering  facility  receives  the  test 
results,  it  is  responsible  for  reporting 
those  results  in  its  facility  trichinae 
testing  record.  Moreover,' the  slaughter 
facility  is  responsible  for  ensuring  that 
process-verification  testing  is  carried 
out  in  accordance  with  this  part, 
including  the  reporting  of  test  results, 
regardless  of  whether  it  is  performed  at 
the  slaughter  facility  or  another 
location,  and  regardless  of  whether  the 
testing  is  performed  by  slaughter  facility 
personnel  or  other  persons. 

§  149.7  Recordkeeping  at  site. 

(a)  Stage  I  enrolled  sites.  Stage  II  or 
Stage  III  certified  sites,  and  any  site  that 
has  been  suspended  or  voluntarily 
decertified  must  maintain  the  following 
program  records:  Animal  disposal  plan, 
animal  movement  record,  feed  mill 
quality  assurance  affidavit  (if 
applicable),  and  rodent  control  logbook. 
All  such  records  must  be  readily 
available  for  inspection  at  the  pork 
production  site  at  the  time  of  an  audit 
by  a  QAV  or  QVMO,  or  by  other  APHIS 
representatives  during  normal  business 
hours. 

(1)  Animal  disposal  plan.  The  animal 
disposal  plan  must  meet  the  following 
minimum  requirements: 

(i)  It  must  provide  for  the  removal  of 
all  dead  swine  or  swine  remains  from 
swine  pens  immediately  upon 
detection.  Inspections  for  purposes  of 
detecting  dead  animals  must  occur  at 
least  once  every  24  hours. 


Federal  Register / Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


60487 


(ii)  It  must  specify  how  often  and  at 
what  intervals  the  swine  pens  are 
observed  each  day. 

(iii)  It  must  provide  for  the  proper 
storage  of  dead  swine  or  swine  remains 
in  accordance  with  local.  State,  and 
Federal  laws  and  regulations.  If  the 
carcass  storage  facility  or  composting 
facility  is  located  on  the  site,  then  the 
animal  disposal  plan  must  provide  for  a 
storage  or  composting  facility  that 
precludes  rodent  or  wildlife  contact 
with  dead  swine  or  swine  remains  being 
stored  or  composted. 

(iv)  It  must  provide  for  the  disposal  of 
swine  and  other  mammals  by  rendering, 
incineration,  composting,  burial,  or 
other  means,  as  allowed  by  and  in 
accordance  with  local.  State,  and 
Federal  laws  and  regulations.  For  sites 
that  use  rendering  services,  the  animal 
disposal  plan  also  must  include  the 
name,  address,  and  phone  number  of 
the  renderer. 

(v)  It  must  be  updated  as  animal 
disposal  practices  are  changed  at  the 
site. 

(vi)  It  must  be  signed  and  dated  by  the 
producer,  as  well  as  the  caretaker  of  the 
site  {if  the  caretaker  is  a  different  person 
than  the  producer). 

(vii)  It  may  be  valid  for  a  period  no 
longer  than  2  years  after  the  date  of 
signature  by  the  producer  and  (if 
applicable)  the  site  caretaker. 

(2)  Animal  movement  record.  The 
animal  movement  record  must  meet  the 
following  minimum  requirements: 

(i)  It  must  be  filled  out  completely 
and  properly,  accounting  for  the 
movement  of  all  non-breeding  swine 
into  and  from  the  pork  production  site. 

(ii)  In  the  case  of  non-breeding  swine 
coming  into  the  site,  it  must  include  the 
date  and  number  of  arriving  animals,  as 
well  as  the  PIN  of  the  certified 
production  site  where  the  animals 
originated,  or  alternatively,  if  the  swine 
are  less  than  5  weeks  of  age  and 
originated  from  a  noncertified  site,  the 
name  and  full  address  of  the 
noncertified  site  where  the  animals 
originated.  The  animal  movement 
record  must  clearly  document  that  all 
non-breeding  swine  5  weeks  of  age  or 
older  arriving  at  the  site  originated  from 
another  certified  production  site. 

(iii)  In  the  case  of  non-breeding  swine 
leaving  the  site,  it  must  include  the  date 
and  number  of  departing  animals,  and 
their  destination. 

(iv)  It  must  document  the  number  of 
dead  non-breeding  swine  that  are 
removed  from  the  site,  as  well  as  the 
number  of  dead  non-breeding  swine  that 
are  buried  or  composted  at  the  site,  if 
swine  burial  or  composting  is  permitted 
in  that  State  or  locality. 


(v)  All  entries  to  the  animal 
movement  record  must  be  signed  or 
initialed  and  dated  by  the  producer  or 
other  site  caretaker  making  the  entry. 

(3)  Rodent  control  logbook.  The 
rodent  control  logbook,  which  may 
include  records  from  a  pest  control 
operator,  must  meet  the  following 
minimum  requirements: 

(i)  It  must  include  a  rodent  control 
diagram  for  the  site  indicating  the 
location  of  all  rodent  bait  stations  and 
rodent  traps  at  the  site.  The  diagram 
must  be  updated  whenever  bait  stations 
are  added,  moved,  or  removed. 

(ii)  It  must  document  the  number  of 
rodent  traps  set  (if  applicable),  the 
number  of  new  rodent  bait  stations  set, 
and  how  often  bait  is  refreshed. 

(iii)  It  must  document  the  disposal 
method  for  all  unused  bait  that  is 
replaced. 

(iv)  It  must  document  the  brand  name 
and  active  ingredient  of  bait,  which 
must  be  EPA-registered  and  applied 
according  to  its  label,  as  well  as  the 
quantity  of  bait  used  (number  of 
pounds). 

(v)  If  possible,  it  should  document  the 
number  of  rodents  caught  or  killed  and 
indicate  how  many  were  rats. 

(vi)  If  possible,  it  should  document 
the  number  of  rats  sighted  monthly. 

(vii)  All  entries  to  the  rodent  control 
logbook  must  be  signed  or  initialed,  as 
well  as  dated  by  the  producer  or  other 
site  caretaker  making  the  entry.  It  must 
be  updated  at  least  monthly. 

(4)  Feed  mill  quality  assurance 
affidavit.  The  feed  mill  quality 
assurance  affidavit,  to  be  used  in 
conjunction  with  feed  or  feed 
ingredients  delivered  to  the  pork 
production  site,  must  meet  the 
following  minimum  requirements: 

(i)  It  must  include  the  name  of  the 
producer  and  the  identity  of  the  site, 
including  the  PIN  if  it  has  been  issued, 
and  the  site  address,  as  well  as  the  name 
and  address  of  the  feed  mill  and  the 
name  and  title  of  the  feed  mill 
representative. 

(ii)  It  must  provide  information  that 
the  feed  mill  is  following  good 
manufacturing  practices,  and  further 
specify,  as  evidence  of  these  good 
manufacturing  practices,  the  following: 

(A)  That  the  feed  mill  has  a  rodent 
control  system  that  is  maintained  by  the 
feed  mill  itself  or  by  a  pest  control  firm 
(include  name  and  address  of  pest 
control  firm). 

(B)  The  frequency  with  which  such 
rodent  control  system  is  maintained 
(j.e.,  on  a  weekly  basis,  etc.);  and 

(C)  That  the  feed  mill  maintains 
records  of  pest  management  practices  or 
has  records  generated  by  a  pest  control 


operator,  which  must  be  made  available 
to  the  producer  upon  request. 

(iii)  It  must  be  signed  by  the  feed  mill 
representative  and  by  the  producer  or 
the  producer’s  designated 
representative,  to  remain  in  effect  for  a 
period  of  2  years. 

(b)  All  such  records  and  other 
documentation  required  under  this 
section  must  be  retained  at  the  pork 
production  site  for  a  period  of  2  years. 

(c)  All  such  records  and  other 
documentation  required  under  this 
section  must  be  readily  available  for 
inspection  at  the  pork  production  site  at 
the  time  of  an  audit  by  a  QAV  or 
QVMO,  or  by  other  APHIS 
representatives  during  normal  business 
hours. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0323) 

§  1 49.8  Program  fees  and  charges. 

(a)  Site  audit.  If  a  QVMO  performs  the 
site  audit,  then  the  producer  will  pay 
the  QVMO  at  the  time  the  site  audit  is 
performed  in  accordance  with  the  rate 
and  other  conditions  set  by  the  QVMO’s 
governmental  employer.  Further,  if  the 
QVMO  who  performs  the  site  audit  is 
employed  by  APHIS,  then  the  producer 
will  pay  APHIS  for  this  service  at  the 
hourly  rate  listed  in  table  1  for  each 
employee  required  to  perform  the 
service.  If  the  APHIS-employed  QVMO 
performs  the  site  audit  on  a  Sunday,  on 
a  holiday,  or  at  any  time  outside  the 
normal  tour  of  duty  of  that  employee, 
then  the  producer  will  pay  APHIS  for 
this  service  at  the  hourly  rate  listed  in 
table  2  for  each  employee  required  to 
perform  the  service.  Payment  to  APHIS 
for  the  services  of  an  APHIS-employed 
QVMO,  by  certified  check  or  U.S. 
money  order,  must  be  remitted  to  the 
QVMO  at  the  time  the  site  audit  is 
performed. 


Table  1— Rates  for  Services  of 
QVMO 


Houriy  rate: 

Per  hour . 

$84.00 

Per  quarter  hour . 

21.00 

Per  service  minimum  fee . 

25.00 

Table  2— Overtime  Rates  for 
Services  of  QVMO  (Outside  the 
Employee’s  Normal  Tour  of 


Duty) 

Premium  hourly  rate  Monday 
through  Saturday  and  holidays: 

‘  Per  hour . 

$100.00 

Per  quarter  hour . 

25.00 

Premium  hourly  rate  for  Sundays: 
Per  hour . 

112.00 

Per  quarter  hour . 

28.00 
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(b)  Program  fee.  The  producer  must 
pay  APHIS  a  program  fee  at  the  time  of 
each  site  audit  in  the  amount  of  $51  to 
cover  APHIS’  administrative  costs  in 
processing  the  audit  and  operating  the 
program.  This  program  fee,  payable  to 
APHIS  by  certified  check  or  U.S.  money 
order,  is  due  at  the  time  of  submitting 
the  completed  site  audit  form  for  APHIS 
evaluation. 

(c)  A  producer  will  not  be  charged  for 
the  cost  of  having  a  spot  audit 
performed  at  the  pork  production  site. 

§  149.9  Pilot  program  sites. 

Pork  production  sites  participating  in 
an  APHIS-approved  trichinae  pilot 
program  at  the  time  of  implementation 
of  the  Trichinae  Certification  Program 
on  November  10,  2008  will  maintain 
their  same  program  status  as  either  a 
Stage  I  enrolled,  Stage  II  certified,  or 
Stage  III  certified  si^p,  as  well  as  their 
same  program  anniversary  date  for 
purposes  of  completing  a  site  audit  and 
submitting  the  completed  audit  form 
and  payment. 


PART  160— DEFINITION  OF  TERMS 

■  3.  The  authority  citation  for  part  160 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  8301-8317;  15  U.S.C. 
1828;  7  CFR  2.22,  2.80,  and  371.4. 

■  4.  In  §  160.1,  a  new  definition  is 
added,  in  alphabetical  order,  for 
qualified  accredited  veterinarian  (QAV) 
to  read  as  follows: 

§160.1  Definitions. 
***** 

Qualified  accredited  veterinarian 
(QAV).  An  accredited  veterinarian  who 
has  been  granted  an  acccreditation 
specialization  by  the  Administrator 
pursuant  to  §  161.5  of  this  subchapter 
based  on  completion  of  an  APHIS- 
approved  orientation  or  training 
program. 

***** 

PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

■  5.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  8301-8317;  15  U.S.C. 
1828;  7  CFR  2.22,  2.80,  and  371.4.  . 

■  6.  Section  161.5  is  added  to  read  as 
follows: 

§161.5  Specialization. 

An  accreditation  specialization 
recognized  by  the  Administrator  may  be 
granted  to  an  accredited  veterinarian 
upon  completion  of  an  orientation  or 
training  program  approved  by  APHIS. 
For  certain  accredited  specializations, 
the  cost  of  orientation  or  training  may 
be  borne  by  the  accredited  veterinarian. 
An  accredited  veterinarian  granted  an 
accreditation  specialization  will  be 
referred  to  as  a  qualified  accredited 
veterinarian  or  QAV.  A  QAV  will  be 
authorized  to  perform  those  activities 
and  functions  specifically  provided  for 
elsewhere  in  this  chapter,  for  example, 
in  part  149. 

Done  in  Washington,  DC,  this  2nd  day  of 
October  2008. 

Bruce  Knight, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 

(FR  Doc.  E8-23678  Filed  10-8-08;  11:15  am] 
BILLING  CODE  3410-34-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Indian  Gaming  Commission 

25  CFR  Part  502 

Definition  for  Electronic  or 
Electromechanical  Facsimile 

AGENCY:  National  Indian  Gaming 
Commission,  Interior. 

ACTION:  Notice  of  withdrawal  of 
proposed  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  is  withdrawing  the 
proposed  modification  to  the  definition 
of  “Electronic  or  electromechanical 
facsimile”  published  in  the  Federal 
Register  on  October  24,  2007.  (72  FR 
60482.) 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Hay  at  202-632-7003;  fax  202-632- 
7066.  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
Chairman  Phil  Hogen,  The  National 
Indian  Gaming  Commission 
(Commission)  began  its  effort  to  craft 
classification  standards,  of  which  this 
amended  definition  was  a  part,  in  early 
2004.  The  procedural  mileposts  leading 
up  to  the  publication  of  the  proposed 
rule,  amended  “Definition  for  Electronic 
or  Electromechanical  Facsimile”  72  FR 
60482  (October  24,  2007),  are  well 
known  and  need  not  be  recounted  again 
here. 

About  the  reasons  for  this  long  effort, 
much  has  been  said  and  written,  and 
many  and  varied  motives  have  been 
ascribed  to  the  Chairman  and  the 
Commissioners.  These  likewise  need 
not  be  recited  here. 

A  brief  response  is,  however, 
appropriate. 

The  Commission’s  motivation  has 
always  been  the  long-term  health  and 
well-being  of  Indian  gaming,  for  gaming 
is  the  single  greatest  engine  for 
economic  development  in  Indian 
Country  in  history.  As  Chairman  Hogen 
has  consistently  said — though  his  words 
have  often  been  lost  in  the  cacophony 
of  criticism — he  perceives  a  risk  to  the 
long-term  well-being  of  Indian  gaming 
in  the  exploitation  of  technology  as  an 
aid  to  the  play  of  Class  II  games.  IGRA, 
of  course,  permits  tribes  “maximum 
flexibility”  in  the  use  of  technology  in 
Class  II  gaming,  but  it  also  does  make  a 
distinction  between  Class  II  gaming  and 
Class  III  gaming.  The  risk  arises  when 
the  exploitation  of  technology  erases,  or 
is  perceived  to  erase,  that  distinction. 

The  risk  itself  is  inchoate,  but  it  could 
take  any  of  the  following  forms,  to  the 
great  detriment  of  Indian  gaming.  If 
states  perceive  that  tribes  are  playing 
Class  III  games  under  the  guise  of  Class 


II  gaming,  they  may  expand  legalized 
gaming  within  their  own  borders,  as  the 
State  of  Alabama  is  doing  now.  Indian 
gaming  operations  located  far  from 
population  centers  will  be  greatly 
harmed  as  a  result.  Patrons  will  spend 
their  money  downtown  and  closer  to 
home  rather  than  driving  out  to  the 
reservation.  If  a  perception  that  tribes 
are  not  following  IGRA  becomes 
sufficiently  widespread,  the  Department 
of  Justice  may  bring  Johnson  Act 
gambling  device  actions  against  tribal 
gaming  operations  again.  Tribes  have 
been  successful  in  past  litigation,  but 
those  cases  involved  games  that  less 
resemble  slot  machine  than  do  games  in 
play  today,  and  the  outcome  of  litigation 
over  today’s  games  might  be  different. 
Finally,  Congress  may  choose  to  act,  and 
the  Commission  would  not  want  to  see 
IGRA  amended  to  restrict  gaming  or 
otherwise  changed  to  the  detriment  of 
Indian  tribes. 

Throughout  the  long  process  of 
crafting  the  Classification  regulations 
and  amending  the  definition  of 
“facsimile” — throughout  all  of  the 
advisory  committee  meetings: 
throughout  all  of  the  comment  periods, 
both  formal  and  informal;  throughout  all 
of  the  Congressional  hearings — the 
Commissioners  have  repeatedly  stated 
that  it  takes  all  comments  to  heart  and 
that  until  the  day  the  Commission  takes 
final  action,  their  minds  are  not  made 
up.  These  statements  too  were  lost  in 
the  cacophony. 

The  Commission  understands  the 
terrific  economic  costs  that  the 
Classification  regulations  and  amended 
definition  will  have  on  Indian  gaming 
and  Indian  Country,  as  set  out  in  its  two 
economic  impact  reports,  its  cost-benefit 
analysis,  and  in  comments  it  received. 
The  Commission  has  heard  from  many 
tribal  leaders  and  representatives  that 
should  the  states,  the  Justice 
Department  or  the  Congress  seek  to  act 
against  tribal  gaming  interests,  the  tribes 
stand  ready,  willing,  and  able  to  address 
those  challenges  head  on.  The 
Commission  has  also  heard  that  it 
should  seek  alternatives  to  adopting 
Classification  regulations,  for  any 
problems  concerning  classification  are 
local,  rather  than  national,  in  scope.  In 
short,  the  Commission  has  heard  that 
the  risks  about  which  is  concerned  are 
not  as  great  as  it  fears  and  that  the  costs 
of  the  Commission’s  proposed  solution 
are  too  great.  The  Commission  sincerely 
hopes  that  the  voices  that  have  so 
spoken  are  correct. 

As  Chairman  Hogen  stated  at  the  June 
5,  2008  Sovereignty  Symposium  in 
Oklahoma  City,  the  proposed  rule, 
“Definition  for  Electronic  or 
Electromechanical  Facsimile”  72  FR 


60483,  (October  24,  2007),  is 
withdrawn.  This  withdrawal  does  not 
mean  that  the  Commission  believes 
“one-touch”  bingo  games  are  Class  II. 
Going  forward,  the  Commission  intends 
to  address  this  and  other  classification 
issues  through  a  combination  of 
training,  technical  assistance,  and 
enforcement  actions. 

Dated:  September  24,  2008. 

Philip  N.  Hogen, 

Chairman,  National  Indian  Gaming, 
Commission. 

Norman  H.  DesRosiers, 

Vice  Chairman,  National  Indian  Gaming 
Commission. 

[FR  Doc.  E8-23075  Filed  10-9-08;  8:45  am] 
BILLING  CODE  7565-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 
25  CFR  Part  546 

Classification  Standards  for  Bingo, 
Lotto,  Other  Games  Similar  to  Bingo, 
Pull  Tabs  and  Instant  Bingo  as  Class 
II  Gaming  When  Played  Through  an 
Electronic  Medium  Using  “Electronic, 
Computer,  or  Other  Technologic  Aids” 

AGENCY:  National  Indian  Gaming 
Commission,  Interior. 

ACTION:  Notice  of  withdrawal  of 
proposed  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  is  withdrawing  the 
proposed  Classification  standards 
published  in  the  Federal  Register  on 
October  24,  2007.  (72  FR  60483.) 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Hay  at  202-632-7003;  fax  202-632- 
7066.  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
Chairman  Phil  Hogen,  The  National 
Indian  Gaming  Commission 
(Commission)  began  its  effort  to  craft 
classification  standards  in  early  2004. 
The  procedural  mileposts  leading  up  to 
the  publication  of  the  proposed  rule. 
Classification  Standards  for  Bingo, 

Lotto,  Etc.  as  Class  II  Gaming  When 
Played  Through  an  Electronic  Medium 
Using  “Electronic  Computer,  or  Other 
Technologic  Aids,”  72  FR  60483, 
(October  24,  2007),  are  well  known  and 
need  not  be  recounted  again  here. 

About  the  reasons  for  this  long  effort, 
much  has  been  said  and  written,  and 
many  and  varied  motives  have  been 
ascribed  to  the  Chairman  and  the 
Commissioners.  These  likewise  need 
not  be  recited  here. 

A  brief  response  is,  however, 
appropriate. 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 / Proposed  Rules 


60491 


The  Commission’s  motivation  has 
always  been  the  long-term  health  and 
well-being  of  Indian  gaming,  for  gaming 
is  the  single  greatest  engine  for 
economic  development  in  Indian 
Country  in  history.  As  Chairman  Hogen 
has  consistently  said — though  his  words 
have  often  been  lost  in  the  cacophony 
of  criticism — he  perceives  a  risk  to  the 
long-term  well-being  of  Indian  gaming 
in  the  exploitation  of  technology  as  an 
aid  to  the  play  of  Class  II  games.  IGRA, 
of  course,  permits  tribes  “maximum 
flexibility’’  in  the  use  of  technology  in 
Class  II  gaming,  but  it  also  does  make  a 
distinction  between  Class  II  gaming  and 
Class  III  gaming.  The  risk  arises  when 
the  exploitation  of  technology  erases,  or 
is  perceived  to  erase,  that  distinction. 

The  risk  itself  is  inchoate,  but  it  could 
take  any  of  the  following  forms,  to  the 
great  detriment  of  Indian  gaming.  If 
states  perceive  that  tribes  are  playing 
Class  III  games  under  the  guise  of  Class 
II  gaming,  they  may  expand  legalized 
gaming  within  their  own  borders,  as  the 
State  of  Alabama  is  doing  now.  Indian 
gaming  operations  located  far  from 
population  centers  will  be  greatly 
harmed  as  a  result.  Patrons  will  spend 
their  money  downtown  and  closer  to 
home  rather  than  driving  out  to  the 
reservation.  If  a  perception  that  tribes 
are  not  following  IGRA  becomes 
sufficiently  widespread,  the  Department 
of  Justice  may  bring  Johnson  Act 
gambling  device  actions  against  tribal 
gaming  operations  again.  Tribes  have 


been  successful  in  past  litigation,  but 
those  cases  involved  games  that  less 
resemble  slot  machine  than  do  games  in 
play  today,  and  the  outcome  of  litigation 
over  today’s  games  might  be  different. 
Finally,  Congress  may  choose  to  act,  and 
the  Commission  would  not  want  to  see 
IGRA  amended  to  restrict  gaming  or 
otherwise  changed  to  the  detriment  of 
Indian  tribes. 

Throughout  the  long  process  of 
crafting  the  Classification  regulations — 
throughout  all  of  the  advisory 
committee  meetings;  throughout  all  of 
the  comment  periods,  both  formal  and 
informal;  throughout  all  of  the 
Congressional  hearings — the 
Commissioners  have  repeatedly  stated 
that  it  takes  all  comments  to  heart  and 
that  until  the  day  the  Commission  takes 
final  action,  their  minds  are  not  made 
up.  These  statements  too  were  lost  in 
the  cacophony. 

The  Commission  understands  the 
terrific  economic  costs  that  the 
Classification  regulations  will  have  on 
Indian  gaming  and  Indian  Country,  as 
set  out  in  its  two  economic  impact 
reports,  its  cost-benefit  analysis,  and  in 
comments  it  received.  The  Commission 
has  heard  from  many  tribal  leaders  and 
representatives  that  should  the  states, 
the  Justice  Department  or  the  Congress 
seek  to  act  against  tribal  gaming 
interests,  the  tribes  stand  ready,  willing, 
and  able  to  address  those  challenges 
head  on.  The  Commission  has  also 
heard  that  it  should  seek  alternatives  to 


adopting  Classification  regulations,  for 
any  problems  concerning  classitication  . 
are  local,  rather  than  national,  in  scope. 
In  short,  the  Commission  has  heard  that 
the  risks  about  which  is  concerned  are 
not  as  great  as  it  fears  and  that  the  costs 
of  the  Commission’s  proposed  solution 
are  too  great.  The  Commission  sincerely 
hopes  that  the  voices  that  have  so 
spoken  are  correct. 

As  Chairman  Hogen  stated  at  the  June 
5,  2008  Sovereignty  Symposium  in 
Oklahoma  City,  the  proposed  rule. 
Classification  Standards  for  Bingo, 

Lotto,  Etc.  as  Class  II  Gaming  When 
Played  Through  an  Electronic  Medium 
Using  “Electronic  Computer,  or  Other 
Technologic  Aids,”  72  FR  60483, 
(October  24,  2007),  is  withdrawn.  This 
withdrawal  does  not  mean  that  the 
Commission  believes  “one-touch”  bingo 
games  are  Class  II.  Going  forward,  the 
Commission  intends  to  address  this  and 
other  classification  issues  through  a 
combination  of  training,  technical 
assistance,  and  enforcement  actions. 

Dated:  September  24,  2008. 

Philip  N.  Hogen, 

Chairman,  National  Indian  Gaming 
Commission. 

Norman  H.  DesRosiers, 

Vice  Chairman,  National  Indian  Gaming 
Commission. 

[FR  Doc.  E8-23070  Filed  10-9-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  Parts  542  and  543 

RIN  3141-AA37 

Minimum  Internai  Control  Standards 
for  Class  II  Gaming 

agency:  National  Indian  Gaming 
Commission  (“NIGC”  or 
“Commission”),  Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  supersedes  certain 
specified  sections  of  the  current 
Minimum  Internai  Control  Standards 
and  replaces  them  with  a  new  part  titled 
Minimum  Internal  Control  Standards  for 
Class  II  Gaming.  Since  the 
implementation  of  Minimum  Internal 
Control  Standards  (MICS),  it  became 
obvious  that  the  MICS  require  technical 
adjustments  and  revisions  so  that  they 
can  effectively  protect  tribal  assets, 
while  still  allowing  tribes  to  utilize 
technological  advances  in  the  gaming 
industry.  This  rule  applies  only  to  Class 
II  games. 

DATES:  This  regulation  is  effective 
November  10,  2008,  except  for  the 
amendments  fo  §§542.7  and  542.16, 
which  are  effective  October  13,  2009. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  10,  2008. 
Existing  operations  must  develop  tribal 
internal  controls  (TICS)  within  six 
months  of  the  effective  date  and  must 
implement  those  controls  within  6 
months  of  the  development  of  the  TICS. 
New  operations  (those  that  are  not  open 
on  the  effective  date)  must  develop  and 
implement  the  TICS  when  they  open. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
H.  Smith,  Director  of  Audits,  telephone 
202-632-7003.  This  is  not  a  toll  free 
call. 

SUPPLEMENTARY  INFORMATION: 

Withdrawal  of  Classification  Standards 
and  Amendment  to  Definition  of 
Facsimile 

The  Commission  has  withdrawn  the 
Classification  standards  it  proposed  on 
October  24,  2007.  “Classification 
Standards  for  Bingo,  Lotto,  Etc.  as  Class 
II  Gaming'When  Played  Through  an 
Electronic  Medium  Using  ‘Electronic 
Computer,  or  Other  Technologic  Aids.’  ” 
72  FR  60483.  The  Commission  has  also 
withdrawn  the  amendment  to  the 
definition  of  “electronic  or 
electromechanical  facsimile,”  also 
proposed  on  October  24,  2007. 
“Definition  for  Electronic  or 


Electromechanical  Facsimile.”  72  FR 
60482.  See  the  Commission’s  notices  of 
withdrawal,  published  simultaneously. 

Background 

On  October  17,  1988,  Congress 
enacted  the  Indian  Gaming  Regulatory  • 
Act  (“IGRA”  or  “Act”),  25  U.S.C.  2701- 
21,  creating  the  National  Indian  Gaming 
Commission  (“NIGC”  or  “Commission”) 
and  developing  a  comprehensive 
framework  for  the  regulation  of  gaming 
on  Indian  lands.  25  U.S.C.  2702.  The 
NIGC  was  granted,  among  other  things, 
the  authority  to  promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the  provisions 
of  IGRA,  25  U.S.C.  2706(b)(10),  as  well 
as  oversight  and  enforcement  authority, 
including  the  authority  to  monitor  tribal 
compliance  with  the  Act,  Commission 
regulations,  and  tribal  gaming 
ordinances. 

The  Commission  believes  that  the 
importance  of  internal  control  systems 
in  the  casino  operating  environment 
cannot  be  overemphasized.  While  this  is 
true  of  any  industry,  it  is  particularly 
true  and  relevant  to  the  revenue 
generation  processes  of  a  gaming 
enterprise,  which,  because  of  the 
physical  and  technical  aspects  of  the 
games  and  their  operation  and  the 
randomness  of  game  outcomes,  makes 
exacting  internal  controls  mandatory. 
The  internal  control  systems  are  the 
primary  management  procedures  used 
to  protect  the  operational  integrity  of 
gambling  games,  account  for  and  protect 
gaming  assets  and  revenues,  and  assure 
the  reliability  of  the  financial  statements 
for  Class  II  and  III  gaming  operations. 
Consequently,  internal  control  systems 
are  a  vitally  important  part  of  properly 
regulated  gaming.  Internal  control 
systems  govern  the  gaming  enterprise’s 
governing  board,  management,  and 
other  personnel  who  are  responsible  for 
providing  reasonable  assurance 
regarding  the  achievement  of  the 
enterprise’s  objectives,  which  typically 
include  operational  integrity, 
effectiveness  and  efficiency,  reliable 
financial  statement  reporting,  and 
compliance  with  applicable  laws  and 
regulations. 

The  Commission  believes  that  strict 
regulations,  such  as  the  MICS,  are  not 
only  appropriate  but  necessary  for  it  to 
fulfill  its  responsibilities  under  the 
IGRA  to  establish  necessary  baseline,  or 
minimum.  Federal  standards  for  all 
Tribal  gaming  operations  on  Indian 
lands.  25  U.S.C.  2702(3).  Although  the 
Commission  recognizes  that  many 
Tribes  had  sophisticated  internal 
control  standards  in  place  prior  to  the 
Commission’s  original  promulgation  of 
its  MICS,  the  Commission  also 


continues  to  believe  that  promulgation 
and  revision  of  these  standards  is 
necessary  and  appropriate  to  effectively 
implement  the  provisions  of  the  IGRA 
and,  therefore,  within  the  Commission’s 
clearly  expressed  statutory  power  and 
duty  under  Section  2706(b)(10)  of  the 
Act. 

On  February  22,  2007,  the 
Commission  held  a  meeting  of  its 
Classification  Standards  Advisory 
Committee.  At  this  meeting  the  tribal 
representatives  on  the  committee 
presented4o  the  Commission  a  draft  of 
descriptive  technical  standards  for  Class 

II  gaming.  As  the  technical  standards 
were  being  developed  the  Commission 
realized  that  many  of  the  provisions 
being  considered  for  inclusion  were  not 
technical  standards  but  rather  internal 
controls.  After  reviewing  the  technical 
standards  draft,  the  Commission 
decided  that  for  the  technical  standards 
to  be  effective,  it  would  have  to  make 
changes  to  its  existing  minimum 
internal  control  standards  (MICS).  The 
updating  of  MICS  will  be  done  in 
phases  with  the  first  phase  limited  to 
those  areas  that  have  a  direct  impact  on 
the  technical  standards  that  are  being 
issued  simultaneously — specifically 
bingo  and  other  games  similar  to  bingo. 

Currently,  MICS  for  both  Class  II  and 
Class  III  gaming  are  contained  in  25  CFR 
part  542.  As  there  are  some  essential 
differences  between  Class  II  and  Class 

III  gaming,  the  Commission  decided  that 
there  should  be  separate  MICS  for  Class 
II  and  Class  III  gaming.  Therefore,  the 
Commission  is  adopting  a  new  part  543 
that  would  be  limited  to  Class  II  gaming. 

To  complete  this  task,  the 
Commission  requested  that  its  standing 
MICS  Advisory  Committee  embark  on 
an  aggressive  schedule  to  complete  the 
new  draft  part  543  to  be  published 
concurrently  with  the  publishing  of 
technical  standards.  Additionally, 
members  of  the  Classification  Standards 
Advisory  Committee  assisted  in  drafting 
MICS  revisions  to  ensure  that  any 
changes  were  consistent  with  the  draft 
technical  standards.  The  Commission 
had  originally  planned  to  reflect  the 
structure  of  part  542  in  the  drafting  of 
new  part  543.  The  controls  in  part  542 
are  categorized  by  the  type  of  game  they 
apply  to  or  by  an  area  within  the  gaming 
operation.  However,  during  a  MICS 
Advisory  Committee  meeting  held  on 
June  25,  2007,  in  Dallas,  Texas,  tribal 
representatives  on  the  MICS  Committee 
urged  the  Commission  to  adopt  a  format 
for  the  new  MICS  regulations  different 
than  the  one  originally  proposed  by  the 
Commission.  This  alternative  format 
focused  on  the  type  of  game  rather  than 
the  function  that  is  being  performed. 
This  format  represented  a  departure 
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from  the  longstanding  practice  of 
establishing  controls  specific  to 
functions.  Following  this  meeting,  the 
Commission  decided  to  go  forward  with 
the  suggested  alternative  format.  This 
new  format  is  a  one-size-fits-all  set  of 
controls  governing  the  game  of  bingo 
and  games  similar  to  bingo,  whether 
played  manually  or  electronically, 
without  regard  to  how  the  game  actually 
functions. 

The  tribal  representatives  to  the  MICS 
Committee  utilized  a  working  group, 
referred  to  by  them  as  the  Tribal  Gaming 
.Working  Group  (TGWG),  to  solicit 
information  from  tribal  regulators, 
operators,  and  manufacturers.  Tribal 
representatives  requested  that  they  be 
allowed  time  to  consult  with  this  group 
before  providing  advice  to  the 
Commission.  The'  Commission  agreed 
and  between  June  and  September  2007, 
the  TGWG  met  several  times  in  person 
and  conducted  numerous  conference 
calls.  The  Commission  did  not 
participate  in  the  establishment  of  this 
working  group.  However,  Commission 
staff  was  invited  to  attend  all  of  the 
meetings  and  participate  in  some  of  the 
conference  calls.  The  Commission  felt  it 
was  important  to  make  staff  available  to 
this  working  group  to  answer  questions 
about  the  goals  of  the  Commission  in 
drafting  regulation  revisions. 
Commission  staff  participated  in  this 
capacity  during  in-person  meetings  on 
July  15,  2007,  in  Seattle;  Washington;  on 
July  24,  2007,  in  Arlington,  Virginia; 
and  on  August  13  and  27,  2007  in  Las 
Vegas,  Nevada. 

The  Commission  is  grateful  to  the 
tribal  representatives  on  the  MICS 
Advisory  Committee  and  to  those  who 
assisted  the  tribal  representatives  for  all 
of  their  hard  work  and  for  the  high 
quality  draft  minimum  internal  control 
regulations  that  resulted  from  their 
efforts.  The  rule  is  largely  adopted  from 
the  final  draft  MICS,* delivered  to  the 
Commission  by  the  tribal 
representatives  of  the  Advisory 
Committee  on  September  4,  2007. 

The  full  committee,  including  the 
Commission,  met  to  discuss  the  draft  on 
September  12,  2007,  in  Arlington, 
Virginia.  During  this  meeting  the 
Commission  raised  questions  about  the 
draft  regulations  and  received  responses 
from  the  tribal  representatives.  The 
Commission  also  allowed  members  of 
the  audience  to  make  comments  on  the 
draft  MICS  as  well  as  the  process  for 
developing  them. 

There  are  places,  of  course,  where  the 
Commission  felt  it  could  not  accept  the 
MICS  Committee’s  recommendations. 

As  such,  the  Commission  proposed 
rules  that  were  at  times  more  stringent 


and  at  times  less  stringent  than  those 
recommended  by  the  Committee. 

While  it  will  eventually  be  necessary 
to  bring  many  of  the  controls  currently 
contained  in  part  542  into  new  part  543, 
in  order  to  have  separate  and 
independent  MICS  for  Class  II  and  Class 
III  gaming,  the  Commission  felt  it  was 
necessary  to  structure  this  migration  in 
phases.  The  most  immediate  concern 
was  the  controls  related  to  bingo  and 
other  games  similar  to  bingo.  These 
controls  were  addressed  first  so  that  the 
Class  II  MICS  would  not  conflict  with 
proposed  technical  standards. 
Accordingly,  the  proposed  rule 
addresses  only  the  game  of  bingo,  other 
games  similar  to  bingo,  and  directly 
related  information  technology  controls. 
Many  of  the  provisions  of  part  542  will 
remain  effective  and  applicable  to  class 
II  games  until  such  time  as  replacement 
regulations  are  enacted  by  the 
Commission. 

The  second  phase  of  this  process  of 
developing  a  comprehensive  set  of  Class 
II  MICS  will  address  forms  of  Class  II 
gaming  other  than  bingo  and  games 
similar  to  bingo,  such  as  pull-tabs  and 
poker,  and  will  codify  the  rules 
governing  the  processes  that  support  the 
games,  such  as  drop  and  count,  cage, 
credit  and  internal  audit.  Furthermore, 
just  as  with  part  542,  the  concept  of  tier 
classification  will  be  preserved,  so  that 
smaller  gaming  operations  will  be 
subject  to  a  set  of  MICS  better  tailored 
to  the  risks  found  in  small  gaming 
operations  and  the  resources  available 
for  addressing  them. 

Regulatory  Matters 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impact 
of  the  MICS  on  small  entities,  “small 
entity”  is  defined  as:  (1)  A  small 
business  that  meets  the  definition  of  a 
small  business  found  in  the  Small 
Business  Act  and  codified  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 


enterprise  that  is  independently  owned 
and  operated  and  is  not  dominant  in  its 
field. 

Indian  tribes  and  tribal  casinos  do  not 
meet  this  definition.  Tribes  are  excluded 
from  the  governmental  jurisdictions 
listed  under  (2),  and  tribally  owned 
casinos  are  not  ordinary  commercial 
activities  but  are  tribal  governmental 
operations. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  because  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  “which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities.”  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

As  a  practical  matter,  the  economic 
impacts  of  the  MICS  will  fall  primarily 
upon  the  Indian  tribes.  The  MICS 
impose  some  direct  costs  upon  gaming 
tribes — regulatory  compliance  costs,  for 
example.  Accordingly,  the  Commission 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  dollars 
or  more.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies  or  geographic  regions  and  does 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
Commission  has  determined  that  the 
cost  of  compliance  with  this  regulation 
shall  be  minimal  for  several  reasons. 
First,  part  542  has  been  in  effect  since 
1999  and  requires  that  all  Indian  gaming 
operations  be  in  compliance  with  the 
MICS.  Second,  considering  that  the 
Indian  gaming  industry  spent 
approximately  $419  million  in  2006  on 
regulation  and  given  the  testimony  of 
various  tribal  and  industry  leaders,  it 
can  be  assumed  that  almost  all  gaming 
operations  are  compliant  with  part  542 
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or  more  stringent  tribal  internal  control 
standards.  Given  the  widespread 
compliance  with  part  542,  the  cost  of 
complying  with  new  part  543  should  be 
minimal.  Finally,  the  Commission 
contracted  for  a  cost-benefit  analysis  for 
this  rule  as  part  of  a  package  of  four 
rules.  The  Commission  decided  not  to 
go  forward  with  the  rules  that  would 
have  a  significant  economic  impact  on 
the  tribes.  The  study  concluded  that  the 
cost  of  the  MICS  would  not  be 
significant.  Specifically,  the  report 
states  that  the  promulgation  of  MICS 
and  technical  standards  is  estimated  to 
cost  7.8  million  annualized  over  ten 
years.  Accordingly,  the  MICS  are  not  a 
major  rule  within  the  meaning  of  5 
U.S.C.  804.2,  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
The  Commission’s  cost-benefit  analysis 
is  available  for  review  at  the 
Commission’s  web  site,  www.nigc.gov, 
or  by  request  using  the  addresses  or 
telephone  numbers,  above. 

Paperwork  Reduction  Act 

This  regulation  requires  an 
information  collection  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.,  as  did  the  regulation  it 
replaces.  There  is  no  change  to  the 
paperwork  requirements  created  by  this 
rule. 

Unfunded  Mandates  Reform  Act 

The  Commission,  as  an  independent 
regulatory  agency  within  the 
Department  of  the  Interior,  is  exempt 
from  compliance  with  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502(1); 

2  U.S.C.  658(1). 

Takings 

In  accordance  with  Executive  Order 
12630,  the  Commission  has  determined 
that  this  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  General  Counsel  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321  et 
seq. 


Comments  to  Class  II  Minimum 
Internal  Control  Standards 

We  requested  written  comments  from 
the  public  on  the  proposed  Class  II 
Minimum  Internal  Control  Standards 
(72  FR  60495)  during  the  comment 
period  that  opened  on  October  24,  2007, 
and  closed  on  March  9,  2008.  This 
proposed  rule  was  published  on  the 
same  day  as  three  other  proposed  rules 
related  to  the  regulation  of  Class  II 
gaming.  During  the  comment  period,  we 
received  many  comments  that  were  not 
specific  to  the  MICS  but  rather  referred 
to  the  package  of  Class  II  rules  proposed 
on  October  24,  2007.  Only  a  few  of  these 
comments  were  specific  to  the  MICS. 
However,  we  considered  the  general 
comments  as  applying  to  the  MICS  as 
well  as  to  the  rest  of  the  package.  The 
comments  are  grouped  based  on  the 
common  topics  addressed.  The 
Commission  carefully  reviewed  all 
comments  and  where  appropriate 
revised  the  final  rule  to  reflect  those 
comments.  The  comments  and  the  NIGC 
responses  follow. 

Comments  Regarding  Publication  of  the 
Proposed  Class  II  MICS 

Comment:  The  publishing  of  5 
proposed  regulations  simultaneously 
violates  the  federal  trust  responsibility 
and  contravenes  Executive  Order  13175. 

Response:  The  Commission  published 
4  proposed  rules  simultaneously  as  part 
of  one  package  related  to  class  II 
gaming.  Since  the  rules  all  pertained  to 
the  regulation  of  Class  II  gaming 
activities  the  Commission  determined 
that  it  was  important  for  all  interested 
parties  to  consider  all  of  the  parts  at 
once.  The  other  regulation  published  by 
the  Commission  was  the  facility 
licensing  regulations  that  were  not  part 
of  the  previously  mentioned  package. 

We  disagree  that  following  the  notice 
and  comment  requirements  of  the 
Administrative  Procedures  Act  violates 
the  trust  responsibility. 

Further,  Congress  has  made 
abundantly  clear  that  it  intended  the 
Commission  to  be  cUi  independent 
regulatory  agency  and,  as  such,  exempt 
from  the  requirements  of  these 
Executive  Orders  and  the  Unfunded 
Mandates  Reform  Act.  The  Senate  report 
accompanying  the  passage  of  IGRA 
provides  Congress’s  intention  clearly 
and  unambiguously:  the  bill 
“established  a  National  Indian  Gaming 
Commission  as  an  independent  agency 
within  the  Department  of  Interior.’’  S. 
Rep.  No.  100-446,  at  1  (1988).  When  it 
amended  IGRA  in  2005,  Congress 
reiterated  its  intention: 

Additionally,  it  is  to  be  noted  that  the 
NIGC  is  an  independent  regulatory  agency. 


This  status  has  ramifications,  including,  that 
the  agency  is  not  governed  by  Executive 
Order  13175,  which  compels  agencies  other 
than  independent  regulatory  agencies  to 
consult  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  The  Executive  Order 
encourages  independent  agencies  to  observe 
its  precepts,  however,  and  the  Committee 
notes  with  approval  that  the  Commission, 
through  its  current  consultation  policy,  has 
endeavored  to  do  so. 

S.  Rep.  No.  109-122  at  3  (2005). 

Comment:  Several  comments 
suggested  that  the  NIGC  may  have 
violated  the  Government  Performance 
and  Results  Act  (“GPRA”)  by  embarking 
on  several  rulemaking  exercises  without 
an  overall  plan  in  violation  of  Public 
Law  109-221. 

Response:  The  Commission  agrees 
that  Public  Law  109-221,  the  Native 
American  Technical  Corrections  Act  of 

2006,  provides  that  the  NIGC  shall  be 
subject  to  the  GPRA.  On  September  30, 

2007,  the  NIGC  submitted  a  draft 
performance  and  accountability  report 
to  the  Office  of  Management  and  Budget 
for  review.  The  Commission  made 
revisions  to  its  GPRA  plan  and  on 
September  18,  2008,  mailed  it  to  tribal 
leaders  fpr  comment. 

Comments  Regarding  NIGC  Authority 
to  Promulgate  MICS 

Comment:  A  few  commenters 
suggested  that  the  Commission  lacks  the 
authority  to  promulgate  Class  II  MICS, 
one  analogizing  the  situation  to  that  in 
Colorado  Indian  Tribes  v.  NIGC,  where 
the  DC  Circuit  ultimately  found  the 
Commission  lacked  the  authority  to 
enforce  Class  III  MICS. 

Response:  The  Commission  disagrees. 
IGRA  does  give  the  Commission  the 
authority  to  adopt  Class  II  MICS. 
Congress  was  expressly  concerned  that 
gaming  under  IGRA  be  “conducted 
fairly  and  honestly  by  both  the  operators 
and  the  players”  and  that  the  “Indian 
tribe  is  the  primary  beneficiary  of  the 
gaming  operation.”  25  U.S.C.  2702(2). 

To  carry  out  this  mission  Congress 
granted  the  Commission  the  power  to 
monitor,  inspect,  and  examine  Class  II 
gaming.  25  U.S.C.  2706(b)(l)-(4),  and  to 
promulgate  such  regulations  as  it  deems 
appropriate  to  implement  the  provisions 
of  IGRA.  25  U.S.C.  2706(b)(10).  The 
creation  of  MICS  provides  the  basis  for 
which  the  Commission  can  monitor, 
inspect,  and  examine.  The  Class  II  MICS 
create  procedures  the  Commission  can 
verify  are  being  followed  as  well  as 
creating  a  revenue  trail.  Without  a  set  of 
national  standards  it  would  be  very 
difficult  for  the  Commission  to  exercise 
its  power  in  a  meaningful  manner  and 
therefore  fulfill  its  mission. 


60495 


-  7  "■ 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


Comments  Regarding  NIGC 
Consultation  With  Tribes 

Comment:  Several  comments 
pertained  to  the  level  of  consultation 
conducted  in  connection  with  the 
regulations  stating  that  the  NIGC  did  not 
conduct  meaningful  consultation  and 
that  the  consultation  conducted  was  in 
violation  of  the  NIGC’s  consultation 
policy.  Further,  commenters  stated  that 
the  use  of  an  advisory  committee  was 
not  an  acceptable  substitute  for 
consultation. 

Response:  The  NIGC  published  its 
Government-to-Government  Tribal 
Consultation  Policy  on  March  24,  2004, 
09  FR  16973.  In  that  policy,  the 
Commission  recognized  the 
government-to-government  relationship 
that  exists  between  the  NIGC  and 
federally-recogiiized  tribes  and  stated 
that  the  primary  focus  of  the  NIGC’s 
consultation  policies  would  involve 
consulting  with  individual  tribes  and 
their  recognized  governmental  leaders. 
The  Commission’s  consultation  policy 
also  calls  for  providing  early 
notification  to  affected  tribes  of  any 
regulatory  policies  prior  to  a  final 
agency  decision  regarding  their 
formulation  or  implementation. 

The  Commission  conducted  extensive 
consultations  that  included  the 
formation  of  a  tribal  advisory 
committee,  face-to-face  meetings  with 
tribal  governments,  and  regional 
meetings  with  tribal  gaming 
associations.  Additionally,  the 
Commission  followed  the  formal 
rulemaking  process  under  the 
Administrative  Procedures  Act  thereby 
providing  tribes  another  opportunity  to 
submit  written  comments. 

As  to  the  quality  of  consultation, 
some  comments  were  critical  of  the 
Commission  for  not  allotting  sufficient 
time  for  individual  consultation 
sessions.  The  Commission  understands 
and  appreciates  this  concern.  The 
Commission  would  note,  however,  that 
it  goes  to  great  time  and  expense 
traveling  to  large,  regional  and  national 
gaming  association  meetings  to  make 
itself  available  for  consultations,  and 
this  minimizes  the  burdens  of  time  and 
expense  for  the  tribes.  The  Commission 
would  point  out  as  well  that  with 
approximately  225  tribes,  balance  of 
time  spent  between  consultations  and 
the  Commission’s  other  duties  and 
obligations  is  often  a  difficult  one  to 
make.  Further,  the  Commission  believes 
that  the  criticism  concerning  the  quality 
of  consultation  about  the  technical 
standards,  however,  is  an  unfair  one, 
when  only  25%  of  tribes  accepted 
invitations  for  consultation  between 
September  2005  and  December  2007 


and  only  a  minority  of  those  that 
accepted  actually  chose  to  discuss  the. 
MICS.  That  said,  the  Commission 
recognizes  that  there  are  many  views 
about  what  consultation  is  and  how  it 
may  best  be  done.  The  Commission  is 
not  married  to  its  consultation  practices 
and  has  already  begun  a  dialogue  and 
collaboration  with  tribal  leaders, 
through  the  National  Congress  of 
American  Indians  and  the  National 
Indian  Gaming  Association,  about 
finding  mutually  satisfactory  methods  of 
consultation. 

Comment:  Several  comments  stated 
that  the  proposed  rule  represented  a 
material  departure  from  the  consensus 
documents  submitted  by  the  Tribal 
Advisory  Gommittee. 

Response:  We  disagree.  The  proposed 
rule  accepted  almost  all  of  the 
suggestions  by  the  Tribal  Advisory 
Gommittee.  Further,  in  the  final 
regulation  the  Commission  has  made 
changes  further  closing  the  distance 
between  the  proposed  rule  and  the 
alternative  proposed  by  the  Tribal 
Advisory  Committee.  As  stated  in  the 
preamble,  the  Commission  greatly 
values  and  appreciates  the  work  on  the 
MICS  done  by  the  tribal  advisory 
committee  and  the  working  group  of 
tribal  leaders,  tribal  regulators,  and 
manufacturers  who  advised  them. 
During  drafting,  the  Commission  did 
state  to  the  Committee  and  its  working 
group  that  the  Committee’s  role  was 
advisory  and  that  the  Commission 
could,  as  the  final  decision-maker, 
choose  to  depart  from  the  draft 
provided.  The  Commission  believes  that 
this  was  appropriate  insofar  as  this  is 
consistent  with  its  federal  regulatory 
oversight  mission.  Nonetheless,  the 
draft  that  the  advisory  committee 
supplied  makes  up  verbatim  most  of 
what  the  Commission  has  adopted. 

Comments  Regarding  the  Length  of  the 
Comment  Period 

Comment:  Several  coiriments  stated 
that  the  comment  period  was  not  long 
enough. 

Response:  The  October  24,  2007, 
notice  of  proposed  rulemaking  stated 
that  the  comment  period  would  end  on 
December  10,  2007.  Based  upon  early 
comments  received,  the  Commission 
elected  to  extend  the  comment  period  to 
March  9,  2008.  This  is  a  period  of  138 
days.  The  Commission  believes  this  is  a 
sufficient  comment  period. 

Comments  Regarding  Implementation 
of  Class  II  MICS 

Comment:  Several  comments  stated 
that  tribes  will  not  be  able  to  implement 
a  wholly  separate  set  of  MICS  in  a 
gaming  operation  that  conducts  both 


Class  II  and  Class  III  gaming  activities 
without  a  complete  overhaul  of  the 
operating  procedures  and 
comprehensive  retraining  of  the  entire 
staff.  The  logistical,  organizational,  and 
operational  complexities,  not  to 
mention  the  time  and  expense  that  will 
be  required  to  implement  new  Class  II 
MICS  is  unworkable. 

Response:  The  Commission 
appreciates  the  concern  and  recognizes 
that  the  control  systems  of  a  gaming 
enterprise  are  typically  defined  by 
function,  e.g.,  table  games,  gaming 
machines,  counter  games  and  card 
games.  However,  recent  technological 
advances  in  game  development  have 
somewhat  blurred  these  distinctions.  It 
is  the  expectation  of  the  Commission 
that,  from  a  practical  perspective,  except 
for  the  specific  revenue  centers  of  the 
Class  II  MICS  (bingo,  pull-tabs,  card 
games)  the  remaining  sections,  which 
are  generally  relevant  to  the  accounting 
for  or  facilitation  of  the  noted  games 
will  out  of  necessity  remain 
substantively  identical  to  their 
companion  standards  in  the  Class  III 
MICS  (pcU’t  542).  The  dominant 
exception  is  that  controls  directly 
related  to  a  Class  III  game  will  be 
omitted.  Consequently,  we  disagree.  The 
Commission  believes  the  regulations 
ultimately  arising  from  the  next  phase 
will  have  minimal  impact  on  the  gaming 
operation  conducting  both  Class  II  and 
Class  III  gaming. 

Comment:  Incorporating  the  sections 
of  part  542  listed  in  543.1  will  create 
conflicts  given  that  the  defined  terms 
used  in  the  proposed  543  may  be  very 
different  from  the  defined  term  in  542. 
The  Commission  should  take  the  time 
necessary  to  integrate  the  sections  of 
part  542  with  the  new  part  543  before 
promulgating  the  final  rule. 

Response:  The  Commission  agrees, 
however,  the  risk  of  having  gaps  in 
regulation  outweigh  any  confusion  that 
would  be  caused  by  referencing  part 
542.  It  is  the  expectation  of  the 
Commission  that  this  interim  period 
during  which  the  remaining  part  543 
sections  are  adopted  will  be  as  brief  as 
possible. 

Comment:  One  comment  proposed 
that  if  the  Commission  is  unwilling  to 
postpone  these  rules  until  all  relevant 
sections  of  part  542  can  be  transferred 
that  section  543.1  be  amended  to  state, 
“To  the  extent  that  there  is  a 
discrepancy  between  the  language  or 
terms  contained  in  this  part  543  and 
that  contained  in  the  sections  of  part 

542  incorporated  by  reference  in  section 
543.1  of  this  part,  the  applicable 
language  or  terms  contained  in  this  part 

543  shall  apply.” 
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Response:  The  Commission  disagrees. 
The  Commission  believes  that  the  risk 
of  confusion  is  minimal  and  fully 
anticipates  that  the  remaining  sections 
will  be  proposed  before  TICS  are 
required  to  be  implemented. 

Comment:  The  proposed  rule  states  in 
section  543.3(c)(3)  that  “shall  in 
accordance  with  the  tribal  gaming 
ordinance,  establish  that  tribal  internal 
control  standards  are  established  and 
implemented.”  This  could  mistakenly 
be  read  to  require  revision  to  the  tribal 
gaming  ordinance. 

Response:  We  disagree.  This 
provision  is  necessary  to  ensure  that 
tribes  follow  their  ordinance 
requirements  in  the  promulgation  of 
TICS.  We  note  that  the  commenter  was 
able  to  understand  this  provision 
correctly  and  are  sure  that  other  tribes 
and  tribal  gaming  regulatory  agencies 
will  likewise  be  able  to  understand  its 
intent. 

Comments  Regarding  Specific 
Definitions 

Comment:  Several  comments 
suggested  that  the  final  definitions  used 
in  543.2  of  the  MICS  and  547.3  of  the 
technical  standards  should  conform  to 
one  another  unless  there  is  an 
appropriate  reason  for  different  terms. 

Response:  We  agree.  Where  possible 
the  Commission  has  used  consistent 
terms.  However,  it  is  important  to 
recognize  that  the  two  regulations 
possess  differing  objectives.  Part  547  is 
intended  to  define  the  technical 
specification  of  a  Class  II  gaming  device 
and  support  systems;  whereas  part  543 
is  intended  to  set  minimum  standards, 
consistent  with  industry  best  practices, 
specific  to  the  authorization, 
recognition,  and  recordation  of  the 
gaming  and  gaming  related  transactions. 
Consequently,  users  of  the  documents 
should  be  well  aware  of  the  definition 
section  accompanying  each  rule. 

Comment:  Any  defined  terms  not 
used  in  the  final  version  text  should  be 
deleted. 

Response:  Except  for  Tier  A  and  Tier 
B,  we  agree.  Terms  defined  in  Section 
543.2  that  are  not  utilized  in  this 
regulation  have  been  deleted.  The 
definition  of  Tier  A  and  Tier  B  is 
necessary  to  an  understanding  of  the 
applicability  of  certain  subsections 
contained  within  section  543.7. 

Comment:  Statutorily  defined  terms 
like  “Commission”  do  not  need  to  be 
included  in  a  section  of  specific  terms. 

Response:  We  disagree.  The  inclusion 
of  the  term  “Commission”  helps 
distinguish  the  federal  commission  from 
the  tribal  gaming  commissions. 
Additionally,  we  do  not  see  how  the 


inclusion  of  this  definition  harms  tribes 
or  causes  confusion  in  anyway. 

Comment:  Since  the  term  “agreed- 
upon  procedures”  is  used  many  times  in 
part  543,  consideration  should  be  given 
to  defining  the  term.  By  defining  the 
term,  it  would  be  possible  to  clarify  that 
the  CPA’s  client  could  be  any  or  all  of 
the  tribal  government,  the  tribal  gaming 
regulatory  authority  or  the  gaming 
operation.  This  definition  is  consistent 
with  applicable  provisions  of  the 
Statements  on  Standards  for  Attestation 
Engagements  issued  by  the  Auditing 
Standards  Board. 

Response:  The  Commission  believes 
the  current  language  is  effective  in 
defining  the  scope  of  the  engagement. 

Comment:  Since  the  term  “CPA”  is 
used  frequently  in  part  543, 
consideration  should  be  given  to 
defining  the  term  and  making  it  clear  in 
the  definition  that  the  term  refers  to 
either  individuals  or  firms,  as  the  case 
may  be. 

Response:  We  disagree.  Each  state  has 
a  oversight  body,  generally  referred  to  as 
a  State  Board  of  Accountancy,  that  is 
responsible  for  adopting  regulations  to 
carry  out  the  laws  governing  the 
practice  of  public  accountancy  in  that 
jurisdiction.  It  makes  final  licensing 
decisions  and  takes  disciplinary  actions 
against  people  who  violate  the  licensing 
laws.  Although  much  similarity  exists 
from  one  state  to  another  regarding  the 
qualifications  and  licensing 
requirements  of  a  Certified  Public 
Accountant,  to  obtain  an  exact 
definition  of  the  term  within  a 
particular  state,  the  referenced  oversight 
body  should  be  consulted. 

Comment:  Since  the  term  “internal 
control  systems”  is  used  frequently  in 
part  543,  consideration  should  be  given 
to  defining  the  term  and  making  it  clear 
in  the  definition  that  internal  control 
systems  (i)  include  “policies”  and 
“procedures,”  as  well  as  “systems.” 

Response:  We  disagree.  The  Institute 
of  Internal  Auditors  defines  internal 
controls  as  follows:  The  process  effected 
by  an  entity’s  board  of  directors, 
management,  and  other  personnel 
designed  to  provide  reasonable 
assurance  regarding  the  achievement  of 
objectives  in  the  following  categories: 

(1)  Operational  controls — relating  to  the 
effective  and  efficient  use  of  the  entity’s 
resources;  (2)  Financial  reporting 
controls — relating  to  the  prepctration  of 
reliable  published  financial  statements; 
and  (3)  Compliance  controls — relating  to 
the  entity’s  compliance  with  applicable 
laws  and  regulations. 

Within  the  context  of  the  MICS,  it  is 
important  to  recognize  that  the 
regulation  is  not  intended  to  define  a 
comprehensive  system  of  internal 


controls  for  a  gaming  enterprise.  The 
objective  is  to  identify  a  basic  set  of 
controls  that  the  federal  authority  has 
determined  to  be  necessary  to  satisfy  its 
obligation  as  stipulated  in  Section  2702 
of  the  Declaration  of  Policy  of  the  IGRA. 
Conceptually,  a  similar  motivation 
drives  the  tribal  gaming  regulatory 
authority  in  the  creation  of  its  minimum 
internal  control  standards,  except  that 
the  scope  may  be  broader  and  include 
all  areas  of  the  organization.  However, 
even  with  the  anticipated  more 
expansive  version  of  minimum  internal 
controls  codified  by  the  tribal  regulatory 
authority,  such  controls  would  generally 
be  inadequate  to  define  a  gaming 
operation’s  breadth  of  policies  and 
procedures  in  which  issues  such  as 
efficiency  and  customer  service  are 
captured.  Furthermore,  it  is  the  gaming 
operation’s  policies  and  procedures  that 
frequently  clarify  how  the  property 
intends  to  comply  with  a  regulatory 
requirement. 

Comment:  Since  the  last  three 
sentences  of  the  definition  of  “internal 
audit”  are  substantive  provisions  and 
readers  who  review  section  543.3(f)  may 
not  realize  that  related  substantive 
provisions  have  been  organized  in  the 
definitions  section,  consideration 
should  be  given  to  relocating  the  last 
three  sentences  of  the  definition  to  an 
appropriate  location  in  section  543.7(f). 

Response:  The  definition  of  internal 
audit  and  internal  auditor  has  been 
revised  to  clarify  the  role  of  the  internal 
auditor. 

Comment:  The  phrase  “or  other 
component”  should  be  deleted  from  the 
definition  of  “kiosk”  because  kiosks  are 
stand  alone  systems  that  are  not 
“components”  of  anything  or,  if  the 
phrase  is  retained,  clarifying  of  what 
system  a  kiosk  is  a  component. 

Response:  We  disagree.  The  kiosk  is 
normally  at  the  very  least  a  component 
of  an  accounting  system.  Retention  of 
the  phrase  confers  flexibility  for 
application  of  future  technological 
advances. 

Comment:  The  term  MICS  should  be 
defined  and  clarified  so  that  it  does  not 
mean  any  variance  to  such  a  standard  or 
a  more  stringent  standard  that  may  he 
established  by  a  tribal  internal  control 
standard. 

Response:  We  disagree.  The  MICS  is 
defined  by  part  543  in  its  entirety. 
Section  543.3  is  intended  to 
communicate  that  an  alternative 
procedure  to  that  contained  in  the 
federal  rule  is  acceptable  as  long  as  it 
does  not  conflict  with  the  rule  it  is 
intended  to  replace.  Essentially,  the 
Commission  recognizes  that  a 
procedure,  although  different,  could 
satisfy  all  elements  of  a  part  543 
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standard.  Furthermore,  it  is  entirely 
permissible  for  the  tribal  gaming 
regulatory  authority  to  require  a  control 
that  is  more  stringent  than  that  in  the 
MICS. 

Comment:  The  term  “CPA  NIGC  MICS 
Compliance  Checklist”  should  be 
shortened  to  “NIGC  Checklist.” 

Response:  We  disagree.  The  NIGC 
provides  various  documents  to  assist 
tribal  gaming  regulators,  operators  and 
practitioners.  Some  are  in  th*^  form  of 
checklists;  therefore,  the  title  of  this 
item  is  intended  to  differentiate  it  from 
others. 

Comment:  The  definition  of  the  term 
“PIN”  contained  in  543.7(g)(l)(iv) 
should  be  moved  to  the  definition 
section. 

Response:  The  Commission  agrees. 

The  definition  has  been  moved  from 
543.7(g)(l)(iv)  to  543.2. 

Comment:  None  of  the  sections  of  part 
543  are  based  on  tiers  and  all  tiers  must 
comply  with  all  provisions  of  the 
current  part  543.  Therefore,  the 
definitions  of  Tier  A,  B,  and  C  should 
be  deleted. 

Response:  We  disagree.  The  first 
phase  of  the  task  of  developing  a 
comprehensive  set  of  minimum  internal 
controls  for  Class  II  gaming  does  not 
contain  the  drop  and  count,  internal 
audit  and  surveillance  sections  that 
have  different  applications  based  on 
Tier  classification;  however,  the  next 
phase  of  the  rule  making  will  include 
these  standards.  Therefore,  it  is 
worthwhile  to  leave  the  Tier  definition 
in  the  rule.  Additionally,  the  definition 
of  Tier  A  and  Tier  B  is  necessary  to  an 
understanding  of  the  applicability  of 
subsection  543.7(i)(3)(X),  which  is 
relevant  to  only  Tier  C. 

Comment:  The  term  “tribal  internal 
control  standards”  should  be  defined 
because  it  is  used  throughout  part  543 
but  it  is  not  defined. 

Response:  Part  543  in  its  entirety 
establishes  minimum  internal  controls 
for  tribal  operations.  Attempting  to 
further  define  the  tribes’  specific 
internal  controls  would  be  difficult 
since  tribes  vary  in  the  method  by 
which  they  implement  the  phrase.  For 
example,  some  tribal  gaming  regulatory 
authorities  have  formal  due  process 
procedures  whereby  their  minimum 
internal  control  standards  are  adopted 
as  governmental  regulations;  others 
require  a  council  resolution  to  create  the 
rule;  and  some  merely  approve  the 
internal  control  systems  submitted  to 
the  gaming  operation.  The  position  of 
the  NIGC  is  that  the  agency  should  not 
dictate  to  the  tribe  the  methodology  by 
which  the  tribe  creates  its  rules 
governing  the  conduct  of  gaming  on  its 
lands;  only  that  the  rule  must  equal  or 


exceed  the  level  of  control  established 
by  the  federal  regulation. 

Comments  Regarding  Section  543.3 

Comment:  The  heading  to  this  section 
should  be  changed  to  substitute  the  term 
“tribal  government”  for  the  term  “I.” 

Response:  We  agree.  The  term  has 
been  changed. 

Comment:  The  terms  “ensure”  and 
“implement”  should  be  deleted  so  that 
it  is  left  to  the  discretion  of  the  tribal 
government  to  determine  whether, 
when,  and  how  to  enforce  the  tribal 
minimum  internal  standards  which 
have  been  adopted. 

Response:  Tne  Commission  disagrees. 
The  federal  regulation  is  intended  to 
require  tribes  to  ensure  tribal  internal 
controls  are  established  and 
implemented  that  accomplish  three 
objectives:  (1)  Provide  a  level  of  control 
that  equals  or  exceeds  those  set  forth  in 
part  543;  (2)  establish  standards  to 
detect  and  deter  unlawful  activity;  and 
(3)  set  a  deadline,  as  specified  in  the 
above  referenced  section,  for  the  gaming 
operation  to  come  into  compliance  with 
the  tribal  internal  controls.  Although  the 
Commission  recognizes  the  tribes’ 
primary  oversight  role,  the  federal  rules 
objective  is  to  set  a  minimum  threshold 
applicable  to  all  tribal  gaming; 
consequently,  failure  to  comply  would 
result  in  an  ineffective  regulation. 

Comment:  It  should  be  made  clear 
that  variances  are  allowed  under  this 
part.  It  should  not  simply  incorporate  by 
reference  the  provisions  in  542.18. 

Response:  The  Commission  will 
consider  specifically  setting  out  the 
variance  section  as  well  as  all  other 
sections  that  are  presently  incorporated 
by  reference  in  its  next  revision  of  the 
MICS. 

Comment:  Section  543.3(c)  requires 
that  tribal  internal  control  standards 
comply  with  31  CFR  part  103.  Authority 
for  the  implementation  and  enforcement 
of  31  CFR  part  103  rests  with  the 
Department  of  Treasury.  We  believe  it  is 
beyond  the  Commissions  authority  to 
require  compliance  with  other  agencies’ 
regulations. 

Response:  We  agree.  This  provision 
has  been  changed  to  require  that  the 
tribal  gaming  regulatory  authority 
develop  standards  for  identifying  and 
reporting  possible  illegal  activity.  A 
program  similar  to  that  required  by  31 
CFR  part  103  would  satisfy  this 
requirement. 

Comment;  It  should  be  made  clear 
that  the  regulations  impose 
requirements  on  the  tribal  gaming 
regulatory  authority  not  directly  on  the 
gaming  operation. 

Response:  The  regulation  requires  the 
tribal  gaming  regulatory  authority  to 


establish  and  implement  tribal  internal 
control  standards  that  provide  a  level  of 
control  that  equals  or  exceeds  those  set 
forth  in  this  part  and  establish  a 
deadline  consistent  with  the  timelines 
within  this  section  for  its  gaming 
operation(s)  to  comply  with  the  tribal 
internal  controls.  Consequently,  the 
application  of  the  federal  rule  to  the 
gaming  enterprise  is  through  the  tribal 
gaming  regulatory  authority. 

Comment:  There  should  be  a  time  gap 
between  the  date  the  tribal  gaming 
regulatory  authority  establishes  the  new 
tribal  internal  control  standards  and  the 
date  the  gaming  operation  must  comply 
with  those  standards.  Under  this 
approach,  the  date  the  gaming  operation 
would  be  required  to  comply  with  the 
new  tics  would  be  pegged  to  the  date 
those  standards  are  adopted  and  the 
date  would  apply  to  both  existing  and 
new  operations. 

Response:  The  rule  does  identify 
specific  timelines.  From  the  date  the 
rule  is  published  in  the  Federal 
Register,  the  tribal  gaming  regulatory 
authority  has  six  months  to  develop  or 
revise  its  tribal  internal  control 
standards  to  comply  with  this  Part  and, 
upon  implementation  the  regulatory 
authority  shall  establish  a  timeframe  for 
its  respective  gaming  operation(s)  to 
come  into  compliance.  Furthermore,  at 
the  discretion  of  the  tribe,  the  period  for 
the  gaming  operation(s)  to  come  into 
compliance  may  be  extended  an 
additional  six  months.  A  gaming 
property  that  is  opened  after  the  date 
this  rule  is  published  in  the  Federal 
Register  must  be  compliant  upon 
opening. 

Comment:  In  order  to  add  flexibility, 
the  requirement  that  the  report  be 
issued  to  the  tribe,  the  tribal  gaming 
regulatory  authority,  and  the  manager 
should  be  changed  to  only  mandate  that 
the  report  should  be  issued  to  whoever 
engages  the  CPA  and  anyone  else  that 
entity  designates. 

Response:  We  agree.  The  Commission 
concurs  and  has  modified  the  regulation 
accordingly. 

Comment:  The  responsibility  for 
submitting  the  report  should  be  placed 
on  the  tribal  gaming  regulatory  authority 
not  the  tribe. 

Response:  We  disagree.  Since  the  tribe 
is  ultimately  responsible  and  since  the 
tribal  gaming  regulatory  authority  is  a 
component  of  tribal  government,  the 
distinction  is  not  necessary. 

Comment:  The  term  “fiscal  year”  is 
more  precise  than  the  term  “business 
year.” 

Response:  We  disagree.  Fiscal  year  is 
generally  defined  as  the  twelve 
consecutive  months  used  by  a  business 
entity  to  account  for  and  report  on  its 
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business  operations.  Business  year  is 
generally  defined  as  the  fiscal  year 
based  on  the  cycle  of  the  given  business 
rather  than  a  calendar  year.  Although 
the  terms  are  essentially  synonymous, 
as  used  in  the  subject  regulation,  the 
Commission  believes  “business  year”  is 
more  appropriate. 

Comment:  The  checklist  or  internal 
testing  procedure  is  done  by  the  internal 
auditor  so  it  is  redundant  to  require  the 
CPA  to  do  it. 

Response:  We  disagree.  The  checklist 
is  relevant  to  the  CPA,  unless  the 
practitioner  determines  that,  and  in 
accordance  with  relevant  professional 
standards  for  attestation  engagements, 
reliance  can  be  placed  on  the  work  of 
the  internal  auditor.  The  extent  of  that 
reliance  would  determine  the  scope  of 
checklists  that  the  internal  auditor 
might  perform. 

Comments  Regarding  Section  543.7 

Comment:  The  term  “critical 
proprietary  software”  in  543.7  is  not 
defined.  The  Commission  should 
consider  changing  the  term  to  “game 
software.” 

Response:  We  agree.  The  Commission 
concurs  with  the  comment  and  has 
modified  the  regulation  accordingly,  see 
543.7(e)(2). 

Comment:  It  is  not  clear  what  entity 
is  responsible  for  verifying  game 
software. 

Response:  The  regulation  anticipates 
that  the  tribal  gaming  regulatory 
authority  will  adopt  a  rule  requiring 
personnel  independent  of  the  bingo 
department  to  test  the  signature  of  the 
game  to  ensure  it  is  consisteht  with  that 
previously  approved.  However,  in 
practice,  the  Commission  is  aware  that 
frequently  the  tribal  regulator  will 
assume  responsibility  for  this  task, 
which  is  common  to  the  gaming 
industry. 

Comment;  The  Commission  should 
clarify  what  procedure  the  tribal  gaming 
regulatory  authority  shouldmse  to  verify 
authenticity  and  consider  if  this  is 
feasible  for  a  tribal  gaming  regulatory 
authority. 

Response:  We  disagree.  The  detailed 
procedures  necessary  to  confirm  the 
authenticity  of  a  game  program  may 
vary.  This  is  consistent  with  section 
547.8(f)  of  the  technical  standards. 

Comments  on  Section  543.16 

Comment:  Section  543.16(e)  appears 
to  be  a  technical  standard  instead  of  an 
internal  control. 

Response:  We  disagree.  The  standard 
pertains  to  procedural  requirements 
specific  to  the  review  of  computer 
access  records  and  unsuccessful  log  on 
attempts. 


Comment:  In  Section  543.16(f)  it  is 
unclear  to  what  the  term  “version 
number”  refers. 

Response:  We  disagree.  In  the  noted 
standard,  the  term  refers  to  software 
applications;  therefore,  we  believe  the 
meaning  to  be  evident. 

Comments  Regarding  Alternative 
Procedures 

Comment:  One  commenter  suggested 
that  time  and  money  could  be  saved  by 
allowing  alternative  procedures  in  the 
MICS. 

Response:  We  disagree.  Essentially 
the  regulations  do  allow  for  alternative 
procedures  by  allowing  for  variances. 

Comment:  The  Commission  should 
allow  self-regulated  tribes  to  approve 
alternative  procedures  to  those  in  the 
Class  II  MICS. 

Response:  The  MICS  are  common  in 
established  gaming  jurisdictions  and,  to 
be  effective  in  establishing  a  minimum 
baseline  for  the  internal  operating 
procedures  of  tribal  gaming  enterprises, 
the  rule  must  be  concise,  explicit,  and 
uniform  for  all  tribal  gaming  operations 
to  which  they  apply.  Furthermore,  to 
nurture  and  promote  public  confidence 
in  the  integrity  and  regulation  of  Indian 
gaming  and  ensure  its  adequate 
regulation  to  protect  tribal  gaming  assets 
and  the  interests  of  tribal  stakeholders 
and  the  public,  the  Commission’s  MICS 
regulations  must  be  reasonably  uniform 
in  their  implementation  and  application 
and  regularly  monitored  and  enforced 
by  tribal  regulators  and  the  NIGC  to 
ensure  tribal  compliance.  Regardless, 
self-regulated  tribes  may  adopt 
variances. 

Comments  Regarding  Application  of 
MICS  to  Small  and  Charitable  Gaming 
Operations 

Comment:  Several  comments  stated 
that  the  threshold  for  applying  the  MICS 
to  small  or  charitable  gaming  is  too  low. 
Raising  the  threshold  to  $3  million 
dollars  would  not  eliminate  the 
requirement  for  internal  controls  since 
small  and  charitable  operations  must 
operate  under  appropriate  standards, 
however  it  would  save  in  regulatory 
expenditures  allowing  tribal 
governments  to  retain  more  gaming 
dollars  for  governmental  services  and 
infrastructure. 

Response:  The  Commission  agrees  to 
some  extent  and  therefore  has  raised  the 
threshold  to  $2  million.  We  note  that 
the  threshold  contained  in  the  Class  II 
technical  standards  will  remain  at  $1 
million  as  proposed  because  the  cost  of 
compliance  will  be  a  one-time  cost. 


Comments  Regarding  MICS  References 
to  Classification  and  Technical 
Standards 

Comment:  Several  comments  stated 
that  the  MICS  should  not  reference 
proposed  classification  standards  or 
proposed  technical  standards. 

Response;  The  Commission  agrees. 
Because  the  classification  standards  are 
being  withdrawn  simultaneously  with 
the  publishing  of  these  regulations,  all 
references  to  classification  standards 
have  been  removed.  The  MICS  did  not 
include  any  references  to  the  technical 
standards. 

Comments  on  Game  Classification 

Comment:  One  commenter  stated  that 
part  543  assumes  that  the  bingo  games 
will  be  similar  to  slot  machines  and 
such  provisions  are  improper  because 
Class  II  games  cannot  include  “slot 
machines  of  any  kind.” 

Response:  These  regulations  are  not 
intended  to  be  used  to  classify  machines 
as  either  Class  II  or  Class  III.  It  is 
possible  for  Class  III  games  to  be 
compliant  with  these  MICS.  Therefore, 
compliance  with  these  MICS  is  not  an 
indicator  or  evidence  that  a  game  is 
Class  II. 

List  of  Subjects  in  25  CFR  Parts  542  and 
543 

Accounting,  Auditing,  Gambling, 
Incorporation  by  reference,  Indian — 
lands,  Indian — tribal  government. 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  for  the  reasons  described 
in  the  preamble,  the  Coqjmission 
amends  its  regulations  at  25  CFR 
chapter  III  as  follows: 

PART  542— MINIMUM  INTERNAL 
CONTROL  STANDARDS 

■  1.  The  authority  citation  for  part  542 
continues  to  read  as  follows: 

Authority;  25  U.S.C.  2702(c),  2706(b)(10). 

§  542.7  [Removed  and  Reserved] 

■  2.  Section  542.7  is  removed  and 
reserved  effective  October  13,  2009. 

§542.16  [Removed  and  Reserved] 

■  3.  Section  542.16  is  removed  and 
reserved  effective  October  13,  2009. 

■  4.  Add  new  part  543  to  read  as 
follows: 

PART  543— MINIMUM  INTERNAL 
CONTROL  STANDARDS  FOR  CLASS  II 
GAMING 

Sec. 

543.1  What  does  this  part  cover? 

543.2  What  are  the  definitions  for  this  part? 

543.3  How  do  tribal  governments  comply 
with  this  part? 
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543.4-543.5  [RESERVED] 

543.6  Does  this  part  apply  to  small  and 

charitable  gaming  operations? 

543.7  What  are  the  minimum  internal 

control  standards  for  bingo? 

543.8-543.15  [RESERVED] 

543.16  What  are  the  minimum  internal 

controls  for  information  technology? 

Authority:  25  U.S.C.  2701  et  seq. 

§  543.1  What  does  this  part  cover? 

This  part,  along  with  §§  542.14 
through  542.15,  542.17  through  542.18, 
542.20  through  542.23,  542.30  through 
542.33,  and  542.40  through  542.43  of 
this  chapter  establishes  the  minimum 
internal  control  standards  for  the 
conduct  of  Class  11  bingo  and  other 
games  similar  to  bingo  on  Indian  lands 
as  described  in  25  U.S.C.  2701  et  seq. 
Throughout  this  part  the  term  bingo 
includes  other  games  similar  to  bingo. 

§  543.2  What  are  the  definitions  for  this 
part? 

The  definitions  in  this  section  apply 
to  all  sections  of  this  part  unless 
otherwise  noted. 

Accountability.  All  financial 
instruments,  receivables,  and  patron 
deposits  constituting  the  total  amount 
for  which  the  bankroll  custodian  is 
responsible  at  a  given  time. 

Actual  bingo  win  percentage.  The 
percentage  calculated  by  dividing  the 
bingo  win  by  the  bingo  sales.  Can  be 
calculated  for  individual  prize 
schedules  or  type  of  player  interfaces  on 
a  per-day  or  cumulative  basis. 

Agent.  An  employee  or  licensed 
person  authorized  by  the  gaming 
operation,  as  approved  by  the  tribal 
gaming  regulatory  authority,  designated 
for  certain  authorizations,  decisions, 
tasks  and  actions  in  the  gaming 
operation.  This  definition  is  not 
intended  to  eliminate  nor  suggest  that 
appropriate  management  contracts  are 
not  required,  where  applicable,  as 
referenced  in  25  U.S.C.  2711. 

Amount  in.  The  total  value  of  all 
financial  instruments  and  cashless 
transactions  accepted  by  the  Class  II 
gaming  system. 

Amount  out.  The  total  value  of  all 
financial  instruments  and  cashless 
transactions  paid  by  the  Class  II  gaming 
system,  plus  the  total  value  of  manual 
payments. 

Bingo  paper.  A  consumable  physical 
object  that  has  one  or  more  bingo  cards 
on  its  face. 

Bingo  sales.  The  value  of  purchases 
made  by  players  to  participate  in  bingo. 

Bingo  win.  The  result  of  bingo  sales 
minus  prize  payouts. 

Cage.  A  secure  work  area  within  the 
gaming  operation  for  cashiers  which 
may  include  a  storage  area  for  the 
gaming  operation  bankroll. 


Cash  equivalents.  The  monetary  value 
that  a  gaming  operation  may  assign  to  a 
document,  financial  instrument,  or 
anything  else  of  representative  value 
other  than  cash.  A  cash  equivalent 
includes,  but  is  not  limited  to,  tokens, 
chips,  coupons,  vouchers,  payout  slips 
and  tickets,  and  other  items  to  which  a 
gaming  operation  has  assigned  an 
exchange  value. 

Cashless  system.  A  system  that 
performs  cashless  transactions  and 
maintairiSTecords  of  those  cashless 
transactions. 

Cashless  transaction.  A  movement  of 
funds  electronically  from  one 
component  to  another,  often  to  or  from 
a  patron  deposit  account. 

Class  II  game.  A  game  as  described  in 
25  U.S.C.  2703(7)(A). 

Class  II  Gaming  System.  All 
components,  whether  or  not  technologic 
aids  in  electronic,  computer, 
mechanical,  or  other  technologic  form, 
that  function  together  to  aid  the  play  of 
one  or  more  Class  II  games  including 
accounting  functions  mandated  by  part 
547  of  this  chapter. 

Commission.  The  National  Indian 
Gaming  Commission. 

Count.  The  act  of  counting  and 
recording  the  drop  and/or  other  funds. 

Count  room.  A  secured  room  where 
the  count  is  performed. 

Coupon.  A  financial  instrument  of 
fixed  wagering  value,  usually  paper, 
that  can  only  be  used  to  acquire  non- 
cashable  credits  through  interaction 
with  a  voucher  system.  This  does  not 
include  instruments  such  as  printed 
advertising  material  that  cannot  be 
validated  directly  by  a  voucher  system. 

Drop.  The  total  amount  of  financial 
instruments  removed  from  financial 
instruipent  storage  components  in  Class 
II  gaming  systems. 

Drop  period.  The  period  of  time  that 
occurs  between  sequential  drops. 

Electronic  funds  transfer.  A  transfer  of 
funds  to  or  from  a  Class  II  gaming 
system  through  the  use  of  a  cashless 
system,  which  are  transfers  from  an 
external  financial  institution. 

Financial  instrument.  Any  tangible 
item  of  value  tendered  in  Class  II  game 
play  including  but  not  limited  to  bills,  ' 
coins,  vouchers,  and  coupons. 

Financial  instrument  acceptor.  Any 
component  that  accepts  financial 
instruments. 

Financial  instrument  storage 
component.  Any  component  that  stores 
financial  instruments. 

Game  software.  The  operational 
program  or  programs  that  govern  the 
play,  display  of  results,  and/or  awarding 
of  prizes  or  credits  for  Class  II  games. 

Gaming  Equipment.  All  electronic, 
electro-mechanical,  mechanical  or  other 


physical  components  utilized  in  the 
play  of  Class  II  games. 

Independent.  The  separation  of 
functions  so  that  the  person  or  process 
monitoring,  reviewing  or  authorizing 
the  controlled  transaction(s)  is  separate 
from  the  persons  or  process  performing 
the  controlled  transaction(s). 

Inter-tribal  prize  pool.  A  fund  to 
which  multiple  tribes  contribute  from 
which  prizes  are  paid  to  winning 
players  at  a  participating  tribal  gaming 
facility  and  which  is  administered  by 
one  of  the  participating  tribes  or  a  third 
party,  [e.g.  progressive  prize  pools, 
shared  prize  pools,  etc.). 

Internal  audit.  The  audit  function  of 
a  gaming  operation  that  is  independent 
of  the  department  subject  to  the  audit. 
Internal  audit  activities  should  be 
conducted  in  a  manner  that  permits 
objective  evaluation  of  areas  examined. 

Internal  auditor.  The  person{s)  who 
perform  an  independent  audit. 
Independence  is  obtained  through  the 
organizational  reporting  relationship,  as 
the  internal  audit  department  must  not 
report  to  management  of  the  gaming 
operation.  Internal  audit  personnel  may 
provide  audit  coverage  to  more  than  one 
operation  within  a  tribe’s  gaming 
operation  holdings. 

Kiosk.  A  self  serve  point  of  sale  or 
other  component  capable  of  accepting  or 
dispensing  financial  instruments  and 
may  also  be  capable  of  initiating 
cashless  transactions  of  values  to  or 
from  a  patron  deposit  account  or 
promotional  account. 

Manual  payout.  The  payment  to  a 
player  of  some  or  all  of  a  player’s 
accumulated  credits  [e.g.  short  pays, 
cancelled  credits,  etc.)  or  an  amount 
owed  as  a  result  of  a  winning  event  by 
an  agent  of  the  gaming  operation. 

MICS.  Minimum  internal  control 
standards  in  this  part. 

Non-cashable  credit.  Credits  given  by 
an  operator  to  a  patron;  placed  on  a 
Class  II  gaming  system  through  a 
coupon,  cashless  transaction,  or  other 
approved  means;  and  capable  of 
activating  play  but  not  being  converted 
to  cash. 

Patron  deposit  account.  An  account 
maintained  on  behalf  of  a  patron,  for  the 
purpose  of  depositing  and  withdrawing 
cashable  funds  for  the  primary  purpose 
of  interacting  with  a  gaming  activity. 

Patron  deposits.  The  funds  placed 
with  a  designated  cashier  by  patrons  for 
the  patrons’  use  at  a  future  time. 

PIN.  A  personal  identification 
number. 

Player  interface.  Any  component(s)  of 
a  Class  II  gaming  system,  including  an 
electronic  or  technological  aid  (not 
limited  to  terminals,  player  stations, 
handhelds,  fixed  units,  etc.)  that 
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directly  enable(s)  player  interaction  in  a 
Class  II  game. 

Player  tracking  system.  A  system 
typically  used  by  a  gaming  operation  to 
record  the  amount  of  play  of  an 
individual  patron. 

Prize  payout.  A  transaction  associated 
with  a  winning  event. 

Prize  schedule.  A  set  of  prizes 
available  to  players  for  achieving  pre¬ 
designated  patterns  in  Class  II  game(s). 

Progressive  prize.  A  prize  that 
increases  by  a  selectable  or  predefined 
amount  based  on  play  of  a  Class  II  game. 

Promotional  account.  A  file,  record, 
or  other  data  structure  that  records 
transactions  involving  a  patron  or 
patrons  that  are  not  otherwise  recorded 
in  a  patron  deposit  account. 

Promotional  prize  payout. 

Merchandise  or  awards  given  to  players 
by  the  gaming  operation  which  is  based 
on  gaming  activity. 

Random  number  generator  (RNG).  A 
software  module,  hardware  component 
or  combination  of  these  designed  to 
produce  outputs  that  are  effectively 
random. 

Server.  A  computer  which  controls 
one  or  more  applications  or 
environments. 

Shift.  An  eight-hour  period,  unless 
otherwise  approved  by  the  tribal  gaming 
regulatory  authority,  not  to  exceed  24 
hours. 

Short  pay.  The  payment  of  the  unpaid 
balance  of  an  incomplete  payout  by  a 
player  interface. 

Tier  A.  Gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $1  million  but  not  more  than  $5 
million. 

Tier  B.  Gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $5  million  but  not  more  than  $15 
million. 

Tier  C.  Gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $15  million. 

Tribal  Gaming  Regulatory  Authority. 
The  entity  authorized  by  tribal  law  to 
-  regulate  gaming  conducted  pursuant  to 
the  Indian  Gaming  Regulatory  Act. 

Voucher.^A  financial  instrument  of 
fixed  value  that  can  only  be  used  to 
acquire  an  equivalent  value  of  cashable 
credits  or  cash  through  interaction  with 
a  voucher  system. 

Voucher  System.  A  component  of  the 
Class  II  gaming  system  or  an  external 
system  that  securely  maintains  records 
of  vouchers  and  coupons;  validates 
payment  of  vouchers  and  coupons; 
records  successful  or  failed  payments  of 
vouchers  and  coupons;  and  controls  the 
purging  of  expired  vouchers  and 
coupons. 


§  543.3  How  do  tribal  governments  comply 
with  this  part? 

(a)  Compliance  based  upon  tier. 
[Reserved] 

(b)  Determination  of  tier.  [Reserved] 

(cj  Tribal  internal  control  standards. 

Within  six  months  of  October  10,  2008, 
each  tribal  gaming  regulatory  authority 
must,  in  accordance  with  the  tribal 
gaming  ordinance,  establish  or  ensure 
that  tribal  internal  control  standards  are 
established  and  implemented  that  must: 

(1)  Provide  a  level  of  control  that 
equals  or  exceeds  those  set  forth  in  this 
part;  and 

(2)  Contain  standards  to  identify, 
detect  and  deter  money  laundering  in 
furtherance  of  a  criminal  enterprise, 
terrorism,  tax  evasion  or  other  unlawful 
activity.  The  standards  should  be 
designed  to  facilitate  the  keeping  of 
records  and  the  filing  of  reports  with  the 
appropriate  federal  regulatory  and  law 
enforcement  authorities. 

(3)  Establish  a  deadline,  which  must 
not  exceed  six  months  from  the  date  the 
tribal  gaming  regulatory  authority 
establishes  internal  controls  by  which  a 
gaming  operation  must  come  into 
compliance  with  the  tribal  internal 
control  standards.  However,  the  tribal 
gaming  regulatory  authority  may  extend 
the  deadline  by  an  additional  six 
months  if  written  notice  citing 
justification  is  provided  to  the 
Commission  no  later  than  two  weeks 
before  the  expiration  of  the  six  month 
period. 

(d)  Gaming  operations.  Each  gaming 
operation  must  develop  and  implement 
an  internal  control  system  that,  at  a 
minimum,  complies  with  the  tribal 
internal  control  standards. 

(1)  Existing  gaming  operations.  All 
gaming  operations  that  are  operating  on 
or  before  November  10,  2008,  must 
comply  with  this  part  within  the  time 
requirements  establisheddn  paragraph 

(c)  of  this  section.  In  the  interim,  such 
operations  must  continue  to  comply 
with  existing  tribal  internal  control 
standards. 

(2)  New  gaming  operations.  All 
gaming  operations  that  commence 
operations  after  April  10,  2009,  must 
comply  with  this  part  before 
commencement  of  operations. 

(e)  Submission  to  Commission.  Tribal 
regulations  promulgated  pursuant  to 
this  part  are  not  required  to  be 
submitted  to  the  Commission  pursuant 
to  Sec.  522.3(b)  of  this  chapter. 

(f)  CPA  testing.  (1)  An  independent 
certified  public  accountant  (CPA)  must 
be  engaged  to  perform  “Agreed-Upon 
Procedures”  to  verify  that  the  gaming 
operation  is  in  compliance  with  the 
minimum  internal  control  standards 
(MICS)  set  forth  in  this  part  or  a  tribally 


approved  variance  thereto  that  has 
received  Commission  concurrence.  The 
CPA  must  report  each  event  and 
procedure  discovered  by  or  brought  to 
the  CPA’s  attention  that  the  CPA 
believes  does  not  satisfy  the  minimum 
standards  or  tribally  approved  variance 
that  has  received  Commission 
concurrence.  The  “Agreed-Upon 
Procedures”  may  be  performed  in 
conjunction  with  the  annual  audit.  The 
tribe  must  submit  two  copies  of  the 
report  to  the  Commission  within  120 
days  of  the  gaming  operation’s  fiscal 
year  end.  In  performing  the  compliance 
audit,  the  CPA  must  use  the  Statements 
on  Standards  for  Attestation 
Engagements  No.  10  at  Sections  101 
(“Attest  Engagements”)  and  201 
(“Agreed-Upon  Procedures 
Engagements”)  (collectively  “SSAE’s”), 
July  12,  2007,  American  Institute  of 
Certified  Public  Accountants  Inc, 
(AICPA).  SSAE  No.  10  at  Sections  101 
and  201  are  incorporated  by  reference 
into  this  section  with  the  approval  of 
the  Director  of  the  Federal  Register 
under  5  U.S.C.  552(a)  and  1  CFR  part  51. 
To  enforce  any  edition  other  than  that 
specified  in  this  section,  the 
Commission  must  publish  notice  of 
change  in  the  Federal  Register  and  the 
material  must  be  available  to  the  public. 
You  may  obtain  a  copy  from  the 
American  Institute  of  Certified  Public 
Accountants,  220  Leigh  Farm  Rd., 
Durham,  NC  27707,  1-888-777-7077,  at 
http://www.aicpa.org.  You  may  inspect 
a  copy  at  the  National  Indian  Gaming 
Commission,  1441  L  Street,  NW.,  Suite 
9100,  Washington,  DC  20005,  202-632- 
7003.  All  approved  material  is  available 
for  inspection  at  the  National  Archives 
and  Records  Administration  (NARA). 
For  information  on  the  availability  of 
this  material  at  NARA,  call  202-741- 
6030  or  go  to  http://www.archives.gov/ 
federal_register/ 
code_of_federaI_regulations/ 
ibr_locations.html.  The  CPA  must 
perform  the  “Agreed-Upon  Procedures” 
in  accordance  with  the  following: 

(i)  As  a  prerequisite  to  the  evaluation 
of  the  gaming  operation’s  internal 
control  systems,  it  is  recommended  that 
the  CPA  obtain  and  review  an 
organization  chart  depicting  segregation 
of  functions  and  responsibilities,  a 
description  *of  the  duties  and 
responsibilities  of  each  position  shown 
on  the  organization  chart,  and  an 
accurate,  detailed  narrative  description 
of  the  gaming  operation’s  procedures  in 
effect  that  demonstrate  compliance. 

(ii)  Complete  the  CPA  NIGC  MICS 
Compliance  checklists  or  other 
comparable  testing  procedures.  The 
checklists  should  measure  compliance 
on  a  sampling  basis  by  performing 
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inspections,  observations  and 
substantive  testing.  The  CPA  must 
complete  separate  checklists  for  bingo 
and  information  technology.  All 
questions  on  each  applicable  checklist 
should  be  completed.  Work-paper 
references  are  suggested  for  all  “no” 
responses  for  the  results  obtained 
during  testing  (unless  a  note  in  the  “W/ 

P  Ref’  can  explain  the  exception). 

(iii)  The  CPA  must  perform,  at  a 
minimum,  the  following  procedures  in 
conjunction  with  the  completion  of  the 
checklists: 

(A)  At  least  one  unannounced 
observation  of  each  of  the  following: 
financial  instrument  acceptor  drop  and 
count.  For  purposes  of  these  procedures, 
“unannounced”  means  that  no  officers, 
directors,  or  employees  are  given 
advance’ information  regarding  the  dates 
or  times  of  such  observations.  The 
independent  accountant  should  make 
arrangements  with  the  gaming  operation 
and  tribal  gaming  regulatory  authority  to 
ensure  proper  identification  of  the 
CPA’s  personnel  and  to  provide  for  their 
prompt  access  to  the  count  rooms.  The 
checklists  should  provide  for  drop  and 
count  observations.  The  count  room 
should  not  be  entered  until  the  count  is 
in  process  and  the  CPA  should  not  leave 
the  room  until  the  monies  have  been 
counted  and  verified  to  the  count  sheet 
by  the  CPA  and  accepted  into 
accountability. 

(B)  Observations  of  the  gaming 
operation’s  agents  as  they  perform  their 
duties. 

(C)  Interviews  with  the  gaming  , 
operation’s  agents  who  perform  the 
relevant  procedures. 

(D)  Compliance  testing  of  various 
documents  relevant  to  the  procedures. 
The  scope  of  such  testing  should  be 
indicated  on  the  checklist  where 
applicable. 

(E)  For  new  gaming  operations  that 
have  been  in  operation  for  three  months 
or  less  at  the  end  of  their  business  year, 
performance  of  this  regulation,  this 
section,  is  not  required  for  the  partial 
period. 

(2)  Alternatively,  at  the  discretion  of 
the  tribe,  the  tribe  may  engage  an 
independent  CPA  to  perform  the  testing, 
observations  and  procedures  reflected  in 
paragraphs  (f)(l)(i),  (ii),  and  (iii)  of  this 
section  utilizing  the  tribal  internal 
control  standards  adopted  by  the  tribal 
gaming  regulatory  authority  or  tribally 
approved  variance  that  has  received 
Comnflission  concurrence.  Accordingly, 
the  CPA  will  verify  compliance  by  the 
gaming  operation  with  the  tribal 
internal  control  standards.  Should  the  . 
tribe  elect  this  alternative,  as  a 
prerequisite,  the  CPA  will  perform  the 
following: 


(i)  The  CPA  must  compare  the  tribal 
internal  control  standards  to  the  MICS 
to  ascertain  whether  the  criteria  set  forth 
in  the  MICS  or  Commission  approved 
variances  are  adequately  addressed. 

(ii)  The  CPA  may  utilize  personnel  of 
the  tribal  gaming  regulatory  authority  to 
cross-reference  the  tribal  internal 
control  standards  to  the  MICS,  provided 
the  CPA  performs  a  review  of  the  tribal 
gaming  regulatory  authority  personnels 
work  and  assumes  complete 
responsibility  for  the  proper  completion 
of  the  work  product. 

(iii)  The  CPA  must  report  each 
procedure  discovered  by  or  brought  to 
the  CPA’s  attention  that  the  CPA 
believes  does  not  satisfy  paragraph 
(f)(2)(i)  of  this  section. 

(3)  Reliance  on  Internal  Auditors,  (i) 
The  CPA  may  rely  on  the  work  of  an 
internal  auditor,  to  the_ extent  allowed 
by  the  professional  standards,  for  the 
performance  of  the  recommended 
procedures  specified  in  paragraphs 
(f)(l)(iii)(B),  (C),  and  (D)  of  this  section, 
and  for  the  completion  of  the  checklists 
as  they  relate  to  the  procedures  covered 
therein. 

(ii)  Agreed-upon  procedures  are  to  be 
performed  by  the  CPA  to  determine  that 
the  internal  audit  procedures  performed 
for  a  past  12-month  period  (includes 
two  six  month  periods)  encompassing  a 
portion  or  all  of  the  most  recent 
business  year  has  been  properly 
completed.  The  CPA  will  apply  the 
following  agreed-upon  procedures  to  the 
gaming  operation’s  written  assertion: 

(A)  Obtain  internal  audit  department 
work-papers  completed  for  a  12-month 
period  (includes  two  six  month  periods) 
encompassing  a  portion  or  all  of  the 
most  recent  business  year  and 
determine  whether  the  CPA  NIGC  MICS 
Compliance  Checklists  or  other 
comparable  testing  procedures  were 
included  in  the  internal  audit  work- 
papers  and  all  steps  described  in  the 
checklists  were  initialed  or  signed  by  an 
internal  audit  representative. 

(B)  For  the  internal  audit  work-papers 
obtained  in  paragraph  (f)(3)(ii)(A)  of  this 
section,  on  a  sample  basis,  re-perform 
the  procedures  included  in  CPA  NIGC 
MICS  Compliance  Checklists  or  other 
comparable  testing  procedures  prepared 
by  internal  audit  and  determine  if  all 
instances  of  noncompliance  noted  in  the 
sample  were  documented  as  such  by 
internal  audit.  The  CPA  NIGC  MICS 
Compliance  Checklists  or  other 
comparable  testing  procedures  for  the 
applicable  Drop  and  Count  procedures 
are  not  included  in  the  sample  re¬ 
performance  of  procedures  because  the 
CPA  is  required  to  perform  the  drop  and 
count  observations  as  required  under 
paragraph  (f)(l)(iii)(A)  of  this  section  of 


the  agreed-upon  procedures.  The  CPA’s 
sample  should  comprise  a  minimum  of 
three  percent  of  the  procedures  required 
in  each  CPA  NIGC  MICS  Compliance 
Checklist  or  other  comparable  testing 
procedures  for  the  bingo  department 
and  five  percent  for  the  other 
departments  completed  by  internal 
audit  in  compliance  with  the  internal 
audit  MICS.  The  re-performance  of 
procedures  is  performed  as  follows: 

(1)  For  inquiries,  the  CPA  should 
either  speak  with  the  same  individual  or 
an  individual  of  the  same  job  position 
as  the  internal  auditor  did  for  the 
procedure  indicated  in  the  CPA 
checklist. 

(2)  For  observations,  the  CPA  should 
observe  the  same  process  as  the  internal 
auditor  did  for  the  procedure  as 
indicated  in  their  checklist. 

(3)  For  document  testing,  the  CPA 
should  look  at  the  same  original 
document  as  tested  by  the  internal 
auditor  for  the  procedure  as  indicated  in 
their  checklist.  The  CPA  need  only 
retest  the  minimum  sample  size 
required  in  the  checklist. 

(C)  The  CPA  is  to  investigate  and 
document  any  differences  between  their 
re-performance  results  and  the  internal 
audit  results. 

(D)  Documentation  must  be 
maintained  for  five  years  by  the  CPA 
indicating  the  procedures  re-performed 
along  with  the  results. 

(E)  When  performing  the  procedures 
for  paragraph  (f)(3)(ii)(B)  of  this  section 
in  subsequent  years,  the  CPA  must 
select  a  different  sample  so  that  the  CPA 
will  re-perform  substantially  all  of  the 
procedures  after  several  years. 

(F)  Additional  procedures  performed 
at  the  request  of  the  Commission,  the 
tribal  gaming  regulatory  authority  or 
management  should  be  included  in  the 
Agreed-Upon  Procedures  report 
transmitted  to  the  Commission. 

(4)  Report  Format.  The  NIGC  has 
concluded  that  the  performance  of  these 
procedures  is  an  attestation  Engagement 
in  which  the  CPA  applies  such  Agreed- 
Upon  Procedures  to  the  gaming 
operation’s  assertion  that  it  is  in 
compliance  with  the  MICS  and,  if 
applicable  under  paragraph  (f)(2)  of  this 
section,  the  tribal  internal  control 
standards  and  approved  variances, 
provide  a  level  of  control  that  equals  or 
exceeds  that  of  the  MICS.  Accordingly, 
the  Statements  on  Standards  for 
Attestation  Engagements  (SSAE’s), 
specifically  SSAE  10,  at  Sections  101 
and  201  are  applicable.  SSAE  10 
provides  current,  pertinent  guidance 
regarding  agreed-upon  procedure 
engagements,  and  the  sample  report 
formats  included  within  those  standards 
should  be  used,  as  appropriate,  in  the 
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preparation  of  the  CPA’s  agreed-upon 
procedures  report.  If  future  revisions  are 
made  to  this  standard  or  new  SSAE’s  are 
adopted  that  are  applicable  to  this  type 
of  engagement,  the  CPA  is  to  comply 
with  any  revised  professional  standards 
in  issuing  their  agreed  upon  procedures 
report.  The  Commission  will  provide  an 
example  report  and  letter  formats  upon 
request  that  may  be  used  and  contain  all 
of  the  information  discussed  below.  The 
report  must  describe  all  instances  of 
procedural  noncompliance  (regardless 
of  materiality)  with  the  MICS  or 
approved  variations,  and  all  instances 
where  the  tribal  gaming  regulatory 
authority’s  regulations  do  not  comply 
with  the  MICS.  When  describing  the 
agreed-upon  procedures  performed,  the 
CPA  should  also  indicate  whether 
procedures  performed  by  other 
individuals  were  utilized  to  substitute 
for  the  procedures  required  to  be 
performed  by  the  CPA.  For  each 
instance  of  noncompliance  noted  in  the 
CPA’s  agreed-upon  procedures  report, 
the  following  information  must  be 
included:  The  citation  of  the  applicable 
MICS  for  which  the  instance  of 
noncompliance  was  noted;  a  narrative 
description  of  the  noncompliance, 
including  the  number  of  exceptions  and 
sample  size  tested. 

(5)  Report  Submission  Requirements, 

(i)  The  CPA  must  prepare  a  report  of  the 
findings  for  the  tribe  and  management. 
The  tribe  must  submit  two  copies  of  the 
report  to  the  Commission  no  later  than 
12D  days  after  the  gaming  operation’s 
business  year  end.  This  report  should  be 
provided  in  addition  to  any  other 
reports  required  to  be  submitted  to  the 
Commission. 

(ii)  The  CPA  should  maintain  the 
work-papers  supporting  the  report  for  a 
minimum  of  five  years.  Digital  storage  is 
acceptable.  The  Commission  may 
request  access  to  these  work-papers, 
through  the  tribe. 

(6)  CPA  Nice  MICS  Compliance 
Checklists.  In  connection  with  the  CPA 
testing  pursuant  to  this  section  and  as 
referenced  therein,  the  Commission  will 
provide  CPA  MICS  Compliance 
Checklists  upon  request. 

(g)  Enforcement  of  Commission 
Minimum  Internal  Control  Standards. 

(1)  Each  tribal  gaming  regulatory 
authority  is  required  to  establish  and 
implement  internal  control  standards 
pursuant  to  paragraph  (c)  of  this  section. 
Each  gaming  operation  is  then  required, 
pursuant  to  paragraph  (d)  of  this 
section,  to  develop  and  implement  an 
internal  control  system  that  complies 
with  the  tribal  internal  control 
standards.  Failure  to  do  so  may  subject 
the  tribal  operator  of  the  gaming 
operation,  or  the  management 


contractor,  to  penalties  under  25  U.S.C. 
2713. 

(2)  Recognizing  that  tribes  are  the 
primary  regulator  of  their  gaming 
operation(s),  enforcement  action  by  the 
Commission  will  not  be  initiated  under 
this  part  without  first  informing  the 
tribe  and  tribal  gaming  regulatory 
authority  of  deficiencies  in  the  internal 
controls  of  its  gaming  operation  and 
allowing  a  reasonable  period  of  time  to 
address  such  deficiencies.  Such  prior 
notice  and  opportunity  for  corrective 
action  is  not  required  where  the  threat 
to  the  integrity  of  the  gaming  operation 
is  immediate  and  severe. 

§§543.4-543.5  [Reserved] 

§  543.6  Does  this  part  apply  to  small  and 
charitable  gaming  operations? 

(a)  Small  gaming  operations.  This  part 
does  not  apply  to  small  gaming 
operations  provided  that: 

(1)  The  tribal  gaming  regulatory 
authority  permits  the  operation  to  be 
exempt  from  this  part; 

(2)  The  annual  gross  gaming  revenue 
of  the  operation  does  not  exceed  $2 
million;  and 

(3)  The  tribal  gaming  regulatory 
authority  develops  and  the  operation 
complies  with  alternate  procedures  that: 

(i)  Protect  the  integrity  of  games 
offered; 

(ii)  Safeguard  the  assets  used  in 
connection  with  the  operation;  and 

(iii)  Create,  prepare  and  maintain 
records  in  accordance  with  Generally 
Accepted  Accounting  Principles. 

(b)  Charitable  gaming  operations.  This 
part  does  not  apply  to  charitable  gaming 
operations  provided  that: 

(1)  All  proceeds  are  for  the  benefit  of 
a  charitable  organization; 

(2)  The  tribal  gaming  regulatory 
authority  permits  the  charitable 
organization  to  be  exempt  from  this 
part; 

(3)  The  charitable  gaming  operation  is 
operated  wholly  by  the  charitable 
organization’s  agents; 

(4)  The  annual  gross  gaming  revenue 
of  the  charitable  operation  does  not 
exceed  $2  million;  and 

(5)  The  tribal  gaming  regulatory 
authority  develops  and  the  charitable 
gaming  operation  complies  with 
alternate  procedures  that: 

(i)  Protect  the  integrity  of  the  games 
offered; 

(ii)  Safeguard  the  assets  used  in 
connection  with  the  gaming  operation; 
and 

(iii)  Create,  prepare  and  maintain 
records  in  accordance  with  Generally 
Accepted  Accounting  Principles.  For 
more  information  please  see 
www.fasb.gov  or  www.fasb.org. 


(c)  Independent  operators.  Nothing  in 
this  section  exempts  gaming  operations 
conducted  by  independent  operators  for 
the  benefit  of  a  charitable  organization. 

§  543.7  What  are  the  minimum  internal 
control  standards  for  bingo? 

(a)  Bingo  Cards — (1)  Inventory  of 
bingo  paper,  (i)  The  bingo  paper 
inventory  must  be  controlled  so  as  to 
assure  the  integrity  of  the  bingo  paper 
being  used  as  follows: 

(A)  When  received,  bingo  paper  must 
be  inventoried  and  secured  by  an 
authorized  agent(s)  independent  of 
bingo  sales; 

(B)  The  issue  of  bingo  paper  to  the 
cashiers  must  be  documented  and 
signed  for  by  the  authorized  agent(s) 
responsible  for  inventory  control  and  a 
cashier.  The  bingo  control  log  must 
include  the  series  number  of  the  bingo 
paper; 

(C)  The  bingo  control  log  must  be 
utilized  by  the  gaming  operation  to 
verify  the  integrity  of  the  bingo  paper 
being  used;  and 

(D)  Once  each  month,  an  authorized 
agent(s)  independent  of  both  bingo 
paper  sales  and  bingo  paper  inventory 
control  must  verify  the  accuracy  of  the 
ending  balance  in  the  bingo  control  log 
by  reconciling  it  with  the  bingo  paper 
inventory. 

(ii)  Paragraph  (a)(1)  of  this  section 
does  not  apply  where  no  physical 
inventory  is  applicable. 

(2)  Bingo  sales,  (i)  There  must  be  an 
accurate  accounting  of  all  bingo  sales. 

(ii)  All  bingo  sales  records  must 
include  the  following  information: 

(A)  Date; 

(B)  Time; 

(C)  Shift  or  session; 

(D)  Sales  transaction  identifiers, 
which  may  be  the  unique  card 
identifier(s)  sold  or  when  electronic 
bingo  card  faces  are  sold,  the  unique 
identifiers  of  the  card  faces  sold; 

(E)  Quantity  of  bingo  cards  sold; 

(F)  Dollar  amount  of  bingo  sales; 

(G)  Signature,  initials,  or 
identification  of  the  agent  or  device  who 
conducted  the  bingo  sales;  and 

(H)  When  bingo  sales  are  recorded 
manually,  total  sales  are  verified  by  an 
authorized  agent  independent  of  the 
bingo  sales  being  verified  and  the 
signature,  initials,  or  identification  of 
the  authorized  agent  who  verified  the 
bingo  sales  is  recorded. 

(iii)  No  person  shall  have  unrestricted 
access  to  modify  bingo  sales  records. 

(iv)  An  authorized  agent  independent 
of  the  seller  must  perform  the  following 
standards  for  each  seller  at  the  end  of 
each  session: 

(A)  Reconcile  the  documented  total 
dollar  amount  of  cards  sold  to  the 
documented  quantity  of  cards  sold; 
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(B)  Note  any  variances;  and 

(C)  Appropriately  investigate  any 
noted  variances  with  the  results  of  the 
follow-up  documented. 

(3)  Voiding  hingo  cards,  (i)  Procedures 
must  he  established  and  implemented  to 
prevent  the  voiding  of  card  sales  after 
the  start  of  the  calling  of  the  game  for 
which  the  hingo  card  was  sold.  Cards 
may  not  he  voided  after  the  start  of  a 
game  for  which  the  card  was  sold. 

(ii)  When  a  bingo  card  must  be  voided 
the  following  controls  must  apply  as 
relevant: 

(A)  A  non-electronic  bingo  card  must 
be  marked  void;  and 

(B)  The  authorization  of  the  void,  by 
an  authorized  agent  independent  of  the 
original  sale  transaction  (supervisor 
recommended),  must  be  recorded  either 
by  signature  on  the  bingo  card  or  by 
electronically  associating  the  void 
authorization  to  the  sale  transaction  of 
the  voided  bingo  card. 

(4)  Reissue  of  previously  sold  bingo 
cards.  When  one  or  more  previously 
sold  bingo  cards  need  to  be  reissued,  the 
following  controls  must  apply:  the 
original  sale  of  the  bingo  cards  must  be 
verified;  and  the  reissue  of  the  bingo 
cards  must  be  documented,  including 
the  identity  of  the  agent  authorizing 
reissuance. 

(b)  Draw — (1)  Verification  and 
display,  (i)  Procedures  must  be 
established  and  implemented  to  ensure 
the  identity  of  each  object  drawn  is 
accurately  recorded  and  transmitted  to 
the  participants.  The  procedures  must 
identify  the  method  used  to  ensure  the 
identity  of  each  object  drawn. 

(ii)  For  all  games  offering  a  prize 
payout  of  $1,200  or  more,  as  the  objects 
are  drawn,  the  identity  of  the  objects 
must  be  immediately  recorded  and 
maintained  for  a  minimum  of  24  hours. 

(iii)  Controls  must  be  present  to 
assure  that  all  objects  eligible  for  the 
draw  are  available  to  be  drawn  prior  to 
the  next  draw. 

(c)  Manual  Payouts  and  Short  Pays. 

(1)  Procedures  must  be  established  and 
implemented  to  prevent  unauthorized 
access  or  fraudulent  transactions  using 
manual  payout  documents,  including: 

(i)  Payout  documents  must  be 
controlled  and  completed  in  a  manner 
that  is  intended  to  prevent  a  custodian 
of  funds  from  altering  the  dollar  amount 
on  all  parts  of  the  payout  document 
subsequent  to  the  manual  payout  and 
misappropriating  the  funds. 

(ii)  Payout  documents  must  be 
controlled  and  completed  in  a  manner 
that  deters  any  one  individual  from 
initiating  and  producing  a  fraudulent 
payout  document,  obtaining  the  funds, 
forging  signatures  on  the  payout 
document,  routing  all  parts  of  the 


document,  and  misappropriating  the 
funds.  Recommended  procedures  of  this 
standard  include  but  are  not  limited  to 
the  following: 

(A)  Funds  are  issued  either  to  a 
second  verifier  of  the  manual  payout 
(i.e.,  someone  other  than  the  agents  who 
generated/requested  the  payout)  or  to 
two  agents  concurrently  (i.e.,  the 
generator/ requestor  of  the  document 
and  the  verifier  of  the  manual  payout). 
Both  witness  the  manual  payout;  or 

(B)  The  routing  of  one  part  of  the 
completed  document  is  under  the 
physical  control  (e.g.,  dropped  in  a 
locked  box)  of  an  agent  other  than  the 
agent  that  obtained/issued  the  funds 
and  the  agent  that  obtained/issued  the 
funds  must  not  be  able  to  place  the 
document  in  the  locked  box. 

(iii)  Segregation  of  responsibilities. 

The  functions  of  sales  and  prize  payout 
verification  must  be  segregated,  if 
performed  manually.  Agents  who  sell 
bingo  cards  on  the  floor  must  not  verify 
bingo  cards  for  prize  payouts  with  bingo 
cards  in  their  possession  of  the  same 
type  as  the  bingo  card  being  verified  for 
the  game.  Floor  clerks  who  sell  bingo 
cards  on  the  floor  are  permitted  to 
announce  the  identifiers  of  winning 
bingo  cards. 

(iv)  Validation.  Procedures  must  be 
established  and  implemented  to 
determine  the  validity  of  the  claim  prior 
to  the  payment  of  a  prize  (i.e.,  bingo 
card  was  sold  for  the  game  played,  not 
voided,  etc.)  by  at  least  two  persons. 

(v)  Verification.  Procedures  must  be 
established  and  implemented  to  ensure 
that  at  least  two  persons  verify  the 
winning  pattern  has  been  achieved  on 
the  winning  card  prior  to  the  payment 
of  a  prize. 

(vi)  Authorization  and  signatures.  (A) 
A  Class  II  gaming  system  may  substitute 
as  one  authorization/signature  verifying, 
validating  or  authorizing  a  winning  card 
of  less  than  $1,200  or  other  manual 
payout.  Where  a  Class- II  gaming  system 
substitutes  as  an  authorization/ 
signature,  the  manual  payout  is  subject 
to  the  limitations  provided  in  this 
section. 

(B)  For  manual  prize  payouts  of 
$1,200  or  more  and  less  than  a 
predetermined  amount  not  to  exceed 
$50,000,  at  least  two  agents  must 
authorize,  sign  and  witness  the  manual 
prize  payout. 

(3)  Manual  prize  payouts  over  a 
predetermined  amount  not  to  exceed 
$50,000  must  require  one  of  the  two 
signatures  and  verifications  to  be  a 
supervisory  or  management  employee 
independent  of  the  operation  of  bingo. 

(2)  This  predetermined  amount,  not  to 
exceed  $50,000,  must  be  authorized  by 
management,  approved  by  the  tribal 


gaming  regulatory  authority, 
documented,  and  maintained. 

(2)  Documentation,  including: 

(i)  Manual  payouts  and  short-pays 
exceeding  $10  must  be  documented  on 
a  two-part  form,  of  which  a  restricted 
system  record  can  be  considered  one 
part  of  the  form,  and  documentation 
must  include  the  following  information; 

(A)  Date  and  time; 

(B)  Player  interface  identifier  or  game 
identifier; 

(C)  Dollar  amount  paid  (both  alpha 
and  numeric)  or  description  of  personal 
property  awarded,  including  fair  market 
value.  Alpha  is  optional  if  another 
unalterable  method  is  useddor 
evidencing  the  amount  paid; 

(D)  Type  of  manual  payout  (e.g.,  prize 
payout,  external  bonus  payout,  short 
pay,  etc.); 

(E)  Game  outcome  (e.g.,  patterns, 
symbols,  bingo  card  identifier/ 
description,  etc.)  for  manual  prize 
payouts,  external  bonus  description, 
reason  for  short  pay,  etc.; 

(F)  Preprinted  or  concurrently  printed 
sequential  manual  payout  identifier; 
and 

(G)  Signatures  or  other  authorizations, 
as  required  by  this  part. 

(ii)  For  short-pays  of  $10  or  less,  the 
documentation  (single-part  form  or  log 
is  acceptable)  must  include  the 
following  information; 

(A)  Date  and  time; 

(B)  Player  interface  number; 

(C)  Dollar  amount  paid  (both  alpha 
and  numeric).  Alpha  is  optional  if 
another  unalterable  method  is  used  for 
evidencing  the  amount  paid; 

(D)  The  signature  of  at  least  one  agent 
verifying  and  witnessing  the  short  pay; 
and 

(E)  Reason  for  short  pay. 

(iii)  In  other  situations  that  allow  an 
agent  to  input  a  prize  payout  or  change 
the  dollar  amount  of  the  prize  payout  by 
more  than  $1  in  a  Class  II  gaming 
system  that  has  an  automated  prize 
payout  component,  two  agents,  one  of 
which  is  a  supervisory  employee,  must 
be  physically  involved  in  verifying  and 
•witnessing  the  prize  payout. 

(iv)  For  manually  paid  promotional 
prize  payouts,  as  a  result  of  the  play  of 
a  game  and  where  the  amount  paid  is 
not  included  in  the  prize  schedule,  the 
documentation  (single-part  form  or  log 
is  acceptable)  must  include  the 
following  information: 

(A)  Date  and  time; 

(B)  Player  interface  number; 

(C)  Dollar  amount  paid  (both  alpha 
and  numeric).  Alpha  is  optional  if 
another  unalterable  method  is  used  for 
evidencing  the  amount  paid; 

(D)  The  signature  of  at  least  one  agent 
verifying  and  witnessing  the  manual 
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promotional  prize  payout  of  $599  or  less 
and  two  agents  verifying  and  witnessing 
the  manual  promotional  prize  payout 
exceeding  $599; 

(E)  Description  or  name  of  the 
promotion;  and 

(F)  Total  amount  of  manual 
promotional  prize  payouts  must  be 
recorded  by  shift,  session  or  other 
relevant  time  period. 

(v)  When  a  controlled  manual  payout 
document  is  voided,  the  agent 
completing  the  void  must  clearly  mark 
“void”  across  the  face  of  the  document, 
sign  across  the  face  of  the  document  and 
all  parts  of  the  document  must  be 
retained  for  accountability. 

(d)  Operational  controls.  (1) 
Procedures  must  be  established  and 
implemented  with  the  intent  to  prevent 
unauthorized  access  to  or  fraudulent 
transactions  involving  cash  or  cash 
equivalents. 

(2)  Cash  or  cash  equivalents 
exchanged  between  two  persons  must 
be  counted  independently  by  at  least 
two  persons  and  reconciled  to  the 
recorded  amounts  at  the  end  of  each 
shift  or  if  applicable  each  session. 
Unexplained  variances  must  be 
documented  and  maintained. 

Unverified  transfers  of  cash  or  cash 
equivalents  cU'e  prohibited. 

(3)  Procedures  must  be  established 
and  implemented  to  control  cash  or 
cash  equivalents  in  accordance  with  this 
section  and  based  on  the  amount  of  the 
transaction.  These  procedures  include, 
but  are  not  limited  to,  counting  and 
recording  on  an  accountability  form  by 
shift,  session  or  relevant  time  period  the 
following: 

(i)  Inventory,  including  any  increases 
or  decreases; 

(ii)  Transfers; 

(iii)  Exchanges,  including 
acknowledging  signatures  or  initials; 
and 

(iv)  Resulting  variances. 

(4)  Any  change  of  control  of 
accountability,  exchange  or  transfer 
must  require  the  cash  or  cash 
equivalents  be  counted  and  recorded 
independently  by  at  least  two  persons 
and  reconciled  to  the  recorded  amount. 

(e)  Gaming  equipment.  (1)  Procedures 
must  be  established  and  implemented 
with  the  intention  to  restrict  access  to 
agents  for  the  following: 

(1)  Controlled  gaming  equipment/ 
components  (e.g.,  draw  objects  and 
back-up  draw  objects);  and 

(ii)  Random  number  generator 
software.  (Additional  information 
technology  security  standards  can  be 
found  in  §  543.16  of  this  part.) 

(2)  The  game  software  components  of 
.  a  Class  II  gaming  system  will  be 

identified  in  the  test  laboratory  report. 


When  initially  received,  the  software 
must  be  verified  to  be  authentic  copies, 
as  certified  by  the  independent  testing 
laboratory. 

(3)  Procedures  must  be  established 
relating  to  the  periodic  inspection, 
maintenance,  testing,  and 
documentation  of  a  random  sampling  of 
gaming  equipment/components, 
including  but  not  limited  to: 

(1)  Software  related  to  game  outcome 
must  be  authenticated  semi-annually  by 
an  agent  independent  of  bingo 
operations  by  comparing  signatures 
against  the  test  laboratory  letter  on  file 
with  the  tribal  gaming  regulatory 
authority  for  that  version. 

(ii)  Class  II  gaming  system  interfaces 
to  external  systems  must  be  tested 
annually  for  accurate  communications 
and  appropriate  logging  of  events. 

(4)  Records  must  be  maintained  for 
each  player  interface  that  indicate  the 
date  the  player  interface  was  placed  into 
service  or  made  available  for  play,  the 
date  the  player  interface  was  removed 
from  service  and  not  available  for  play, 
and  any  changes  in  player  interface 
identifiers. 

(f)  Voucher  systems.  (1)  The  voucher 
system  must  be  utilized  to  verify  the 
authenticity  of  each  voucher  or  coupon 
redeemed. 

(2)  If  the  voucher  is  valid,  the  patron 
is  paid  the  appropriate  amount. 

(3)  Procedures  must  be  established 
and  implemented  to  document  the 
payment  of  a  claim  on  a  voucher  that  is 
not  physically  available  or  a  voucher 
that  cannot  be  validated  (e.g.,  mutilated, 
expired,  lost,  stolen,  etc.). 

(i)  If  paid,  appropriate  documentation 
is  retained  for  reconciliation  purposes. 

(ii)  Payment  of  a  voucher  for  $50  or 
more,  a  supervisory  employee  must 
review  the  applicable  voucher  system, 
player  interface  or  other  transaction 
history  records  to  verify  the  validity  of 
the  voucher  and  initial  the  voucher  or 
documentation  prior  to  payment. 

(4)  Vouchers  redeemed  must  remain 
in  the  cashier’s  accountability  for 
reconciliation  purposes.  The  voucher 
redemption  system  reports  must  be  used 
to  ensure  all  paid  vouchers  have  been 
validated. 

(5)  Vouchers  paid  during  a  period 
while  the  voucher  system  is  temporarily 
out  of  operation  must  be  marked  “paid”, 
initialed  and  dated  by  the  cashier.  If  the 
voucher  is  greater  than  a  predetermined 
amount  approved  (not  to  exceed  $500), 

a  supervisory  employee  must  approve 
the  payment  and  evidence  that  approval 
by  initialing  the  voucher  prior  to 
payment. 

(6)  Paid  vouchers  are  maintained  in 
the  cashier’s  accountability  for 
reconciliation  purposes. 


(7)  Upon  restored  operation  of  the 
voucher  system,  vouchers  redeemed 
while  the  voucher  system  was 
temporarily  out  of  operation  must  be 
validated  as  expeditiously  as  possible. 

(8)  Unredeemed  vouchers  can  only  be 
voided  in  the  voucher  system  by 
supervisory  employees.  The  supervisory 
employee  completing  the  void  must 
clearly  mark  “void”  across  the  face  of 
the  voucher  and  sign  across  the  face  of 
the  voucher,  if  available.  The 
accounting  department  will  maintain 
the  voided  voucher,  if  available. 

(g)  Patron  accounts  and  cashless 
systems.  (1)  All  smart  cards  (i.e.,  cards 
that  possess  the  means  to  electronically 
store  or  retrieve  data)  that  maintain  the 
only  source  of  account  data  are 
prohibited. 

(2)  For  patron  deposit  accounts  the 
following  standards  must  apply: 

(i)  For  each  patron  deposit  account, 
an  agent  must: 

(A)  Require  the  patron  to  personally 
appear  at  the  gaming  operation; 

(B)  Record  the  type  of  identification 
credential  examined,  the  credential 
number,  the  expiration  date  of 
credential,  and  the  date  credential  was 
examined.  [Note:  A  patron’s  driver’s 
license  is  the  preferred  method  for 
verifying  the  patron’s  identity.  A 
passport,  non-resident  alien 
identification  card,  other  government 
issued  identification  credential  or 
another  picture  identification  credential 
normally  acceptable  as  a  means  of 
identification  when  cashing  checks, 
may  also  be  used.); 

(C)  Record  the  patron’s  name  and  may 
include  another  identifier  (e.g., 
nickname,  title,  etc.)  of  the  patron,  if 
requested  by  patron; 

(D)  Record  a  unique  identity  for  each 
patron  deposit  account; 

(E)  Record  the  date  the  account  was 
opened;  and 

(F)  Provide  the  account  holder  with  a 
secure  method  of  access  to  the  account. 

(ii)  Patron  deposit  accounts  must  be 
established  for  patrons  at  designated 
areas  of  accountability  and  the  creation 
of  the  account  must  meet  all  the 
controls  of  paragraph  (g)(2)(i)  of  this 
section  when  the  patron  makes  an 
initial  deposit  of  cash  or  cash 
equivalents. 

(iii)  If  patron  deposit  account 
adjustments  may  be  made  by  the 
operation,  the  operation  must  be 
authorized  by  the  account  holder  to 
liiake  necessary  adjustments.  This 
requirement  can  be  met  through  the 
collection  of  a  single  authorization  that 
covers  the  life  of  the  patron  deposit 
account. 

(iv)  Patron  deposits  &  withdrawals. 
(A)  Prior  to  the  patron  making  a 
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withdrawal  from  a  patron  deposit 
account,  the  cashier  must  verify  the 
identity  of  the  patron  and  availability  of 
funds.  Reliance  on  a  secured  PIN 
entered  by  the  patron  is  an  acceptable 
method  of  verifying  patron  identity. 

(B)  A  multi-part  deposit/withdrawal 
record  must  be  created  when  the 
transaction  is  processed  by  a  cashier, 
including; 

(1)  Same  document  number  on  all 
copies; 

(2)  Type  of  transaction,  deposit  or 
withdrawal; 

(3)  Name  or  other  identifier  of  the 
patron; 

(4)  At  l^ast  the  last  four  digits  of  the 
account  identifier; 

(5)  Patron  signature  for  withdrawals, 
unless  a  secured  PIN  is  utilized  by  the 
patron; 

(6)  Date  of  transaction; 

(7)  Dollar  amount  of  transaction; 

(8)  Nature  of  deposit  or  withdrawal 
(e.g.,  cash,  check,  chips);  and 

{9)  Signature  of  the  cashier  processing 
the  transaction. 

(C)  A  copy  of  the  transaction  record 
must  be  secured  for  reconciliation  of  the 
cashier’s  bank  for  each  shift.  All 
transactions  involving  patron  deposit 
accounts  must  be  accurately  tracked. 

(D)  The  copy  of  the  transaction  record 
must  be  forwarded  to  the  accounting 
department  at  the  end  of  the  gaming 
day. 

(E)  When  a  cashier  is  not  involved  in 
the  deposit/withdrawal  of  funds, 
procedures  must  be  established  that 
safeguard  the  integrity  of  the  process 
used. 

(v)  Patron  Deposit  Account 
Adjustments.  (A)  Adjustments  to  the 
patron  deposit  accounts  must  be 
performed  by  an  agent. 

(B)  A  record  must  be  created  when  the 
transaction  is  processed,  including; 

(2)  Unique  transaction  identifier; 

(2)  Type  of  transaction,  adjustment; 

(3)  Name  or  other  identifier  of  the 
patron; 

(4)  At  least  the  last  four  digits  of  the 
account  identifier; 

(5)  Date  of  transaction; 

(G)  Dollar  amount  of  transaction; 

(7)  Reason  for  the  adjustment;  and 

(3)  Signature  or  unique  identifier  for 
the  agent  who  made  the  adjustment. 

(C)  The  transaction  record  must  be 
forwarded  to  the  accounting  department 
at  the  end  of  the  gaming  day. 

(vi)  Where  available,  systems  reports 
that  indicate  the  dollar  amount  of 
transactions  for  patron  deposit  accounts 
(e.g.,  deposits,  withdrawals,  account 
adjustments,  etc.)  that  should  be 
reflected  in  each  cashier’s 
accountability  must  be  utilized  at  the 
conclusion  of  each  shift  in  the 
reconciling  of  funds. 


(vii)  Cashless  transactions  and 
electronic  funds  transfers  to  and  from 
patron  deposit  accounts  must  be 
recorded  and  maintained  at  the  end  of 
the  gaming  operations  specified  24-hour 
accounting  period. 

(viii)  Procedures  must  be  established 
to  maintain  a  detailed  record  for  each 
patron  deposit  account  that  includes  the 
dollar  amount  of  all  funds  deposited 
and  withdrawn,  account  adjustments 
made,  and  the  transfers  to  or  from 
player  interfaces. 

(ix)  Detailed  patron  deposit  account 
transaction  records  must  be  available  to 
the  patron  upon  reasonable  request  and 
to  the  tribal  gaming  regulatory  authority 
upon  request. 

(x)  Only  dedicated  gaming  operation 
bank  accounts  must  be  used  to  record 
electronic  funds  transfers  to  or  from  the 
patron  deposit  accounts.  Gaming 
operation  bank  accounts  dedicated  to 
electronic  funds  transfers  to  or  from  the 
patron  deposit  accounts  must  not  be 
used  for  any  other  types  of  transactions. 

(3)  For  promotional  and  other 
accounts  the  following  standards  must 
apply: 

(1)  Changes  to  promotional  and  other 
accounts  must  be  performed  by  an 
agent. 

(ii)  The  following  standards  apply  if 
a  player  tracking  system  is  utilized: 

(A)  In  the  absence  of  the  patron, 
modifications  to  balances  on  a 
promotional  or  other  account  must  be 
made  under  the  authorization  of 
supervisory  employees  and  must  be 
sufficiently  documented  (including 
substantiation  of  reasons  for 

.  modification).  Modifications  are 
randomly  verified  by  independent 
agents  on  a  quarterly  basis.  This 
standard  does  not  apply  to  the  deletion 
of  balances  related  to  inactive  or  closed 
accounts  through  an  automated  process. 

(B)  Access  to  inactive  or  closed 
accounts  is  restricted  to  supervisory 
employees. 

(C)  Patron  identification  is  required 
when  redeeming  values. 

Reliance  on  a  secured  PIN  by  the 
patron  is  an  acceptable  method  of 
verifying  patron  identification. 

(h)  Promotions.  (1)  The  conditions  for 
participating  in  promotional  programs, 
including  drawings  and  giveaway 
programs  must  be  approved  and 
available  for  patron  review  at  the 
gaming  operation. 

(2)  Changes  to  the  player  tracking 
systems,  promotional  accounts, 
promotion  and  external  bonusing 
system  parameters  which  control 
features  such  as  the  awarding  of 
bonuses,  the  issuance  of  cashable 
credits,  non-cashable  credits,  coupons 
and  vouchers,  must  be  performed  under 


the  authority  of  supervisory  employees, 
independent  of  the  department 
initiating  the  change.  Alternatively,  the 
changes  may  be  performed  by 
supervisory  employees  of  the 
department  initiating  the  change  if 
sufficient  documentation  is  generated 
and  the  propriety  of  the  changes  are 
randomly  verified  by  supervisory 
employees  independent  of  the 
department  initiating  the  change  on  a 
monthly  basis. 

(3)  All  other  changes  to  the  player 
tracking  system  must  be  appropriately 
documented. 

(4)  All  relevant  controls  from  Sec. 
543.16  of  this  part  will  apply. 

(1)  Accounting.  (1)  Accounting/ audit 
standards,  (i)  Accounting/auditing 
procedures  must  be  performed  by  agents 
who  are  independent  of  the  persons 
who  performed  the  transactions  being 
reviewed. 

(ii)  All  accounting/ audit  procedures 
and  actions  must  be  documented  (e.g., 
log,  checklist,  investigations  and 
notation  on  reports),  maintained  for 
inspection  and  provided  to  the  tribal 
gaming  regulatory  authority  upon 
request. 

(iii)  Accounting/audit  procedures  - 
must  be  performed  reviewing 
transactions  for  relevant  accounting 
periods,  including  a  24-hour  accounting 
period  and  reconciled  in  total  for  those 
time  periods. 

(iv)  Accounting/audit  procedures 
must  be  performed  within  seven  days  of 
the  transaction’s  occurrence  date  being 
reviewed. 

(v)  Accounting/ audit  procedures  must 
be  in  place  to  review  variances  related 
to  bingo  accounting  data,  which  must 
include  at  a  minimum  any  variance 
noted  by  the  Class  II  gaming  system  for 
cashless  transactions  in  and  out, 
electronic  funds  transfer  in  and  out, 
external  bonus  payouts,  vouchers  out 
and  coupon  promotion  out. 

(vi)  At  least  monthly,  an  accounting/ 
audit  agent  must  confirm  that  the 
appropriate  investigation  has  been 
completed  for  the  review  of  variances. 

(2)  Audit  tasks  to  be  performed  for 
each  day’s  business. 

(i)  Records  of  bingo  card  sales  must  be 
reviewed  for  proper  authorization, 
completion  and  accurate  calculations. 

(ii)  Manual  payout  summary  report,  if 
applicable,  must  be  reviewed  for  proper 
authorizations,  completion,  accurate 
calculations,  and  authorization 
confirming  manual  payout  summary 
report  totals. 

(iii)  A  random  sampling  of  records  of 
manual  payouts  must  be  reviewed  for 
proper  authorizations  and  completion 
for  manual  payouts  less  than  $1,200. 


60506 


Federal  Register / Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


(iv)  Records  of  all  manual  prize 
payouts  of  $1,200  or  more  must  be 
reviewed  for  proper  authorizations  and 
completion. 

(v)  Where  manual  payout  information 
is  available  per  player  interface,  records 
of  manual  payouts  must  be  reviewed 
against  the  recorded  manual  payout 
amounts  per  player  interface. 

(vi)  Manual  payout  forms  must  be 
reconciled  to  each  cashier’s 
accountability  documents  and  in  total 
for  each  relevant  period  (e.g.,  session, 
shift,  day,  etc.). 

(vii)  Records  of  voided  manual 
payouts  must  be  reviewed  for  proper 
authorization  and  completion. 

(viii)  Records  of  voided  bingo  cards 
must  be  reviewed  for  proper 
authorization  and  completion. 

(ix)  Use  of  controlled  forms  must  be 
reviewed  to  ensure  each  form  is 
accounted  for. 

(x)  Where  bingo  sales  are  available  per 
player  interface,  bingo  sales  must  be 
reviewed  for  reasonableness. 

(xi)  Amount  of  financial  instruments 
accepted  per  financial  instrument  type 
and  per  financial  instrument  acceptor 
must  be  reviewed  for  reasonableness,  to 
include  but  not  limited  to  zero  amounts. 

(xii)  Where  total  prize  payouts  are 
available  per  player  interface,  total  prize 
payouts  must  be  reviewed  for 
reasonableness. 

(xiii)  Amount  of  financial  instruments 
dispensed  per  financial  instrument  type 
and  per  financial  instrument  dispenser 
must  be  reviewed  for  reasonableness,  to 
include  but  not  limited  to  zero  amounts. 

(xiv)  For  a  random  sampling,  foot  the 
vouchers  redeemed  and  trace  the  totals 
to  the  totals  recorded  in  the  voucher 
system  and  to  the  amount  recorded  in 
the  applicable  cashier’s  accountability 
document. 

(xv)  Daily  exception  information 
provided  by  systems  used  in  the 
operation  of  bingo  must  be  reviewed  for 
propriety  of  transactions  and  unusual 
occurrences. 

(xvi)  Ensure  promotional  coupons 
which  are  not  financial  instruments  are 
properly  cancelled  to  prevent  improper 
recirculation. 

(xvii)  Reconcile  all  parts  of  the  form 
used  to  document  transfers  that 
increase/ decrease  the  inventory  of  an 
accountability  (includes  booths  and  any 
other  accountability  areas). 

(xviii)  Reconcile  voucher  liability 
(e.g.,  issued-voided-redeemed-expired  = 
unpaid)  to  tha  voucher  system  records. 

(xix)  The  total  of  all  patron  deposit 
accounts  must  be  reconciled,  as  follows; 

(A)  A  report  must  be  generated  that 
details  each  day’s  beginning  and  ending 
balance  of  patron  deposit  accounts, 
adjustments  to  patron  deposit  accounts. 


and  all  patron  deposit  account 
transactions. 

(B)  Reconcile  the  beginning  and 
ending  balances  to  the  summary  of 
manual  deposit/withdrawal  and  account 
adjustment  documentation  to  the  patron 
deposit  account  report. 

(xx)  Reconcile  each  day’s  patron 
deposit  account  liability  (e.g.,  deposits  ± 
adjustments  — withdrawals  =  total 
account  balance)  to  the  system  records. 

(xxi)  Reconcile  electronic  funds 
transfers  to  the  cashless  system  records, 
the  records  of  the  outside  entity  which 
processed  the  transactions  and  the 
operations  dedicated  cashless  account 
bank  records. 

(xxii)  Accounting  data  used  in 
performance  analysis  may  only  be 
altered  to  correct  amounts  that  were 
determined  to  be  in  error.  When 
correcting  accounting  data,  the  correct 
amount  must  be  indicated  in  any  Class 
II  gaming  system  exception  reports 
generated. 

(xxiii)  Accounting/auditing  agents 
must  reconcile  the  audited  bingo  totals 
report  to  the  audited  bingo  accounting 
data  for  each  day. 

(xxiv)  Accounting/auditing  agents 
must  ensure  each  day’s  bingo 
accounting  data  used  in  performance 
reports  has  been  audited  and  reconciled. 

(xxv)  If  the  Class  II  gaming  system 
produces  exception  reports  they  must  be 
reviewed  on  a  daily  basis  for  propriety 
of  transactions  and  unusual 
occurrences. 

(3)  Audit  tasks  to  be  performed  at 
relevant  periods; 

(i)  Financial  instrument  acceptor  data 
must  be  recorded  immediately  prior  to 
or  subsequent  to  a  financial  instrument 
acceptor  drop.  The  financial  instrument 
acceptor  amount-in  data  must  be 
recorded  at  least  weekly.  The  time  , 
between  recordings  may  extend  beyond 
one  week  in  order  for  a  recording  to 
coincide  with  the  end  of  an  accounting 
period  only  if  such  extension  is  for  no 
longer  than  six  additional  days. 

(ii)  When  a  player  interface  is 
removed  from  the  floor,  the  financial 
instrument  acceptor  contents  must  be 
protected  to  prevent  the 
misappropriation  of  stored  funds. 

(iii)  When  a  player  interface  is 
permanently  removed  frorn  the  floor, 
the  financial  instrument  acceptor 
contents  must  be  counted  and  recorded. 

(iv)  For  currency  interface  systems, 
accounting/auditing  agents  must  make 
appropriate  comparisons  of  system 
generated  count  as  recorded  in  the 
statistical  report  at  least  one  drop  period 
per  month.  Discrepancies  must  be 
resolved  prior  to  generation/distribution 
of  reports. 


(v)  For  each  drop  period,  accounting/ 
auditing  agents  must  compare  the 
amount-in  per  financial  instrument 
accepted  by  the  financial  instrument 
acceptors  to  the  drop  amount  counted 
for  the  period.  Discrepancies  must  be 
resolved  before  the  generation/ 
distribution  of  statistical  reports. 

(vi)  Investigation  must  be  performed 
for  any  one  player  interface  having  an 
unresolved  drop  variance  in  excess  of 
an  amount  that  is  both  more  than  $25 
and  at  least  three  percent  (3%)  of  the 
actual  drop.  The  investigation 
performed  and  results  of  the 
investigation  must  be  documented, 
maintained  for  inspection,  and  provided 
to  the  tribal  gaming  regulatory  authority 
upon  request. 

(vii)  The  results  of  a  variance 
investigation,  including  the  date  and 
personnel  involved  in  any  investigation, 
will  be  documented  in  the  appropriate 
report  and  retained.  The  results  will 
also  include  any  corrective  action  taken 
(e.g.,  accounting  data  storage  component 
replaced,  interface  component  repaired, 
software  debugged,  etc.).  The 
investigation  will  be  completed  and  the 
results  documented  within  seven  days 
of  the  day  the  variance  was  noted, 
unless  otherwise  justified. 

(viii)  Procedures  must  be  established 
and  implemented  to  perform  the 
following  on  a  regular  basis,  at  a 
minimum  of  monthly,  and  using 
predetermined  thresholds; 

(A)  Where  the  Class  II  gaming  system 
is  capable  of  providing  information  per 
player  interface,  identify  and  investigate 
player  interfaces  with  total  prize 
payouts  exceeding  bingo  sales; 

(B)  Where  bingo  sales  is  available  per 
player  interface,  investigate  any 
percentage  of  increase/ decrease 
exceeding  a  predetermined  threshold, 
not  to  exceed  20% ,  in  total  bingo  sales 
as  compared  to  a  similar  period  of  time 
that  represents  consistency  in  prior 
performance. 

(C)  Investigate  any  exception  noted  in 
paragraphs  (i)(3)(viii)(A)  and  (B)  of  this 
section  and  document  the  findings.  The 
investigation  may  include  procedures  to 
review  one  or  more  of  the  following; 

(1)  Verify  days  on  floor  are 
comparable. 

(2)  Non-prize  payouts  for  authenticity 
and  propriety. 

(3)  Player  interface  out  of  service 
periods. 

(4)  Unusual  fluctuations  in  manual 
payouts. 

(D)  If  the  investigation  does  not 
identify  an  explanation  for  exceptions 
then  a  physical  check  procedure  must 
be  performed,  as  required  by  paragraph 
(i)(3)(viii)(E)  of  this  section. 
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(E)  Document  any  investigation  of 
unresolved  exceptions  using  a 
predefined  player  interface  physical 
check  procedure  and  checklist,  to 
include  a  minimum  of  the  following  as 
applicable: 

(2)  Verify  game  software; 

(2)  Verify  player  interface 
configurations; 

(3)  Test  amount  in  accounting  data  for 
accuracy  upon  insertion  of  financial 
instruments  into  the  financial 
instrument  acceptor; 

(4)  Test  amount  out  accounting  data 
for  accuracy  upon  dispensing  of 
financial  instruments  from  the  financial 
instrument  dispenser; 

(5)  Record  findings  and  repairs  or 
modifications  made  to  resolve 
malfunctions,  including  date  and  time, 
player  interface  identifier  and  signature 
of  the  agent  performing  the  player 
interface  physical  check,  and  additional 
signatures  as  required;  and 

(6)  Maintain  player  interface  physical 
check  records,  either  in  physical  or 
electronic  form,  for  the  period 
prescribed  by  the  procedure. 

(ix)  For  Class  II  gaming  systems, 
procedures  must  be  performed  at  least 
monthly  to  verify  that  the  system 
accounting  data  is  accurate. 

(x)  For  Tier  C,  at  least  weekly: 

(A)  Financial  instruments  accepted  at 
a  kiosk  must  be  removed  and  counted 
by  at  least  two  agents;  and 

(B)  Kiosk  transactions  must  be 
reconciled  to  the  beginning  and  ending 
balances  for  each  kiosk. 

(xi)  At  the  conclusion  of  a  promotion, 
accounting/audit  agents  must  perform 
procedures  (e.g.,  interviews,  review  of 
payout  documentation,  etc.)  to  ensure 
that  promotional  prize  payouts, 
drawings,  and  giveaway  programs  are 
conducted  in  accordance  with  the  rules 
provided  to  the  patrons. 

(4)  Inter-tribal  prize  pools.  Procedures 
must  be  established  and  implemented  to 
govern  the  participation  in  inter-tribal 
prize  pools,  which  at  a  minimum  must 
include  the  review,  verification  and 
maintenance  of  the  following  records, 
which  must  be  made  available,  within  a 
reasonable  time  of  the  request,  to  the 
tribal  gaming  regulatory  authority  upon 
request: 

(i)  Summary  of  contributions  in  total 
made  to  an  inter-tribal  prize  pool; 

(ii)  Summary  of  disbursements  in 
total  from  an  inter-tribal  prize  pool;  and 

(iii)  Summary  of  inter-tribal  prize 
pool  funds  availability. 

(5)  Performance  Analysis,  (i)  Bingo 
performance  data  must  be  recorded  at 
the  end  of  the  gaming  operations 
specified  24-hour  accounting  period. 
Such  data  must  include: 

(A)  Amount-in  and  amount-out  for 
each  Class  II  gaming  system. 


(B)  The  total  value  of  all  financial 
instruments  accepted  by  the  Class  II 
gaming  system  by  each  financial 
instrument  acceptor  and  by  each 
financial  instrument  type. 

(C)  The  total  value  of  all  financial 
instruments  dispensed  by  the  Class  II 
gaming  system  and  by  each  financial 
instrument  type. 

(D)  The  total  value  of  all  manual 
payouts  by  each  Class  II  gaming  system. 

(E)  The  total  value  of  bingo  purchases 
for  each  Class  II  gaming  system. 

(F)  The  total  value  of  prizes  paid  for 
each  Class  II  gaming  system. 

(ii)  Procedures  must  be  established 
and  implemented  that  ensure  the 
reliability  of  the  performance  data. 

(iii)  Upon  receipt  of  the  summary  of 
the  data,  the  accounting  department 
must  review  it  for  reasonableness  using 
pre-established  parameters  defined  by 
the  gaming  operation. 

(iv)  An  agent  must  record  and 
maintain  all  required  data  before  and 
after  any  maintenance  or  modifications 
that  involves  the  clearing  of  the  data 
[e.g.,  system  software  upgrades,  data 
storage  media  replacement,  etc.).  The 
information  recorded  must  be  used 
when  reviewing  performance  reports  to 
ensure  that  the  maintenance  or 
modifications  did  not  improperly  affect 
the  data  in  the  reports. 

(6)  Statistical  reporting,  (i)  The  bingo 
sales,  prize  payouts,  bingo  win,  and 
actual  bingo  win  percentages  must  be 
recorded  for: 

(A)  Each  shift  or  session; 

(B)  Each  day; 

(C)  Month-to-date;  and 

(D)  Year-to-date  or  fiscal  year-to-date. 

(ii)  A  monthly  comparison  for 
reasonableness  must  be  made  of  the 
amount  of  bingo  paper  sold  from  the 
bingo  paper  control  log  to  the  amount  of 
bingo  paper  sales  revenue  recognized. 

(iii)  Management  employees 
independent  of  the  bingo  department 
must  review  bingo  statistical 
information  on  at  least  a  monthly  basis. 

(iv)  Agents  independent  of  the  bingo 
department  must  investigate  any  large 
or  unusual  statistical  fluctuations,  as 
defined  by  the  gaming  operation. 

(v)  Such  investigations  must  be 
documented,  maintained  for  inspection, 
and  provided  to  the  tribal  gaming 
regulatory  authority  upon  request. 

(vi)  The  actual  bingo  win  percentages  • 
used  in  the  statistical  reports  should  not 
include  operating  expenses  (e.g.,  a 
percentage  payment  to  administrators  of 
inter-tribal  prize  pools),  promotional 
prize  payouts  or  bonus  payouts  not 
included  in  the  prize  schedule. 

(7)  Progressive  prize  pools,  (i)  A 
display  that  shows  the  amount  of  the 
progressive  prize  must  be  conspicuously 


displayed  at  or  near  the  player 
interface(s)  to  which  the  prize  applies. 

(ii)  At  least  once  each  day,  each 
gaming  operation  must  record  the  total 
amount  of  each  progressive  prize  pool 
offered  at  the  gaming  operation  on  the 
progressive  log. 

(iii)  When  a  manual  payment  for  a 
progressive  prize  is  made  from  a 
progressive  prize  pool,  the  amount  must 
be  recorded  on  the  progressive  log. 

(iv)  Each  gaming  operation  must 
record,  on  the  progressive  log,  the  base 
reset  amount  of  each  progressive  prize 
the  gaming  operation  offers. 

(v)  Procedures  must  be  established 
and  implemented  specific  to  the  transfer 
of  progressive  amounts  in  excess  of  the 
base  reset  amount  to  other  awards  or 
prizes.  Such  procedures  may  also 
include  other  methods  of  distribution 
that  accrue  to  the  benefit  of  the  gaming 
public. 

§§543.8-543.15  [Reserved] 

§  543.1 6  What  are  the  minimum  internai 
controis  for  information  technology? 

(a)  Physical  security  measures 
restricting  access  to  agents,  including 
vendors,  must  exist  over  the  servers, 
including  computer  terminals,  storage 
media,  software  and  data  files  to  prevent 
unauthorized  access  and  loss  of 
integrity  of  data  and  processing. 

(b)  Unauthorized  individuals  must  be 
precluded  from  having  access  to  the 
secured  computer  area(s). 

(c)  User  controls.  (1)  Computer 
systems,  including  application  software, 
must  be  secured  through  the  use  of 
passwords  or  other  approved  means. 

(2)  Procedures  must  be  established 
and  implemented  to  ensure  that 
management  or  independent  agents 
assign  and  control  access  to  computer 
system  functions. 

(3)  Passwords  must  be  controlled  as 
follows  unless  otherwise  addressed  in 
the  standards  in  this  section. 

(i)  Each  user  must  have  his  or  her  own 
individual  user  identification  and 
password. 

(ii)  When  an  individual  has  multiple 
user  profiles,  only  one  user  profile  per 
application  may  be  used  at  a  time. 

(iii)  Passwords  must  be  changed  at 
least  quarterly  with  changes 
documented.  Documentation  is  not 
required  if  the  system  prompts  users  to 
change  passwords  and  then  denies 
access  if  the  change  is  not  completed. 

(iv)  The  system  must  be  updated  to 
change  the  status  of  terminated  users 
from  active  to  inactive  status  within  72 
hours  of  termination. 

(v)  At  least  quarterly,  independent 
agents  must  review  user  access  records 
for  appropriate  assignment  of  access  and 
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to  ensure  that  terminated  users  do  not 
have  access  to  system  functions. 

(vi)  Documentation  of  the  quarterly 
user  access  review  must  he  maintained. 

(vii)  System  exception  information 
(e.g.,  changes  to  system  parameters, 
corrections,  overrides,  voids,  etc.)  must 
be  maintained. 

(4)  Procedures  must  be  established 
and  implemented  to  ensure  access 
listings  are  maintained  which  include  at 
a  minimum; 

(i)  User  name  or  identification 
number  (or  equivalent):  and 

(ii)  Listing  of  functions  the  user  can 
perform  or  equivalent  means  of 
identifying  same. 

(d)  Adequate  backup  and  recovery 
procedures  must  be  in  place  that 
include: 

(1)  Daily  backup  of  data  files — (i) 
Backup  of  all  programs.  Backup  of 
programs  is  not  required  if  the  program 
can  be  reinstalled. 

(ii)  Secured  storage  of  all  backup  data 
files  and  programs,  or  other  adequate 
protection  to  prevent  the  permanent  loss 
of  any  data. 

(iii)  Backup  data  files  and  programs 
may  be  stored  in  a  secured  manner  in 
another  building  that  is  physically 
separated  from  the  building  where  the 
system’s  hardware  and  software  are 
located.  They  may  also  be  stored  in  the 
same  building  as  the  hardware/software 
as  long  as  they  are  secured  in  a  fireproof 
safe  or  some  other  manner  that  will 
ensure  the  safety  of  the  files  and 
programs  in  the  event  of  a  fire  or  other 
disaster. 

(2)  Recovery  procedures  must  be 
tested  on  a  sample  basis  at  least 
annually  with  documentation  of  results. 

(e)  Access  records.  (1)  Procedures 
must  be  established  to  ensure  computer 
access  records,  if  capable  of  being 
generated  by  the  computer  system,  are 
reviewed  for  propriety  for  the  following 
at  a  minimum: 

(1)  Class  II  gaming  systems; 

(ii)  Accounting/auditing  systems; 

(iii)  Cashless  systems; 

(iv)  Voucher  systems; 

(v)  Player  tracking  systems;  and 

(vi)  External  bonusing  systems. 

(2)  If  the  computer  system  cannot 
deny  access  after  a  predetermined 
number  of  consecutive  unsuccessful 
attempts  to  log  on,  the  system  must 
record  unsuccessful  log  on  attempts. 

(f)  Remote  access  controls.  (1)  For 
computer  systems  that  can  be  accessed 
remotely,  the  written  system  of  internal 
controls  must  specifically  address 
remote  access  procedures  including,  at 
a  minimum: 

(i)  Record  the  application  remotely 
accessed,  authorized  user’s  name  and 
business  address  and  version  number,  if 
applicable; 


(ii)  Require  approved  secured 
connection; 

(iii)  The  procedures  used  in 
establishing  and  using  passwords  to 
allow  authorized  users  to  access  the 
computer  system  through  remote  access; 

(iv)  The  agents  involved  and 
procedures  performed  to  enable  the 
physical  connection  to  the  computer 
system  when  the  authorized  user 
requires  access  to  the  system  through 
remote  access;  and 

(v)  The  agents  involved  and 
procedures  performed  to  ensure  the 
remote  access  connection  is 
disconnected  when  the  remote  access  is 
no  longer  required. 

(2)  In  the  event  of  remote  access,  the 
information  technology  employees  must 
prepare  a  complete  record  of  the  access 
to  include: 

(i)  Name  or  identifier  of  the  employee 
authorizing  access; 

(ii)  Name  or  identifier  of  the 
authorized  user  accessing  system; 

(iii)  Date,  time,  and  duration  of 
access;  and 

(iv)  Description  of  work  performed  in 
adequate  detail  to  include  the  old  and 
new  version  numbers,  if  applicable  of 
any  software  that  was  modified,  and 
details  regarding  any  other  changes 
made  to  the  system. 

Dated;  September  24,  2008. 

Philip  N.  Hogen, 

Chairman. 

Norman  H.  DesRosiers, 

Vice  Chairman. 

[FR  Doc.  E8-23081  Filed  10-9-08;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  Part  547 

RIN3141-AA29 

Technical  Standards  for  Electronic, 
Computer,  or  Other  Technologic  Aids 
Used  in  the  Play  of  Class  II  Games 

AGENCY:  National  Indian  Gaming 
Commission,  Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  rule  adds  a  new  part  to 
the  Commission’s  regulations 
establishing  technical  standards  for 
Class  II  games — bingo,  lotto,  other 
games  similar  to  bingo,  pull  tabs,  and 
“instant  bingo” — that  are  played  using 
“electronic,  computer,  or  other 
technologic  aids”  as  parts  of  a  Class  II 
gaming  system.  The  rule  establishes  a 
process  for  ensuring  the  integrity  of 
such  games  and  aids — examination  by 


an  independent  testing  laboratory  and 
approval  by  the  tribal  gaming  regulatory 
authority — before  being  made  available 
to  the  public  for  play  in  a  tribal  gaming 
operation.  The  standards  will  assist 
tribal  gaming  regulatory  authorities  and 
operators  in  ensuring  the  integrity  and 
security  of  Class  II  gaming  and  the 
accountability  of  Class  II  gaming 
revenue.  The  standards  will  also 
provide  guidance  to  equipment 
manufacturers  and  distributors  of  Class 

II  gaming  systems. 

The  rule  does  not  attempt  to 
distinguish  Class  II  gaming  from  Class 

III  gaming.  Rather,  the  rule  assumes  that 
the  games  played  on  Class  II  gaming 
systems  are,  in  fact,  Class  II. 

DATES:  Effective  November  10,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Gross,  Associate  General 
Counsel,  General  Law,  Office  of  General 
Counsel,  National  Indian  Gaming 
Commission,  1441  L  St.,  NW.,  Suite 
9100,  Washington,  DC  20005,  telephone: 
202.632.7003.  This  is  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION: 

Withdrawal  of  ClassiBcation  Standards 
and  Amendment  to  Definition  of 
Facsimile 

The  Commission  has  withdrawn  the 
Classification  standards  it  proposed  on 
October  24,  2007.  “Classification 
Standards  for  Bingo,  Lotto,  Etc.  as  Class 
II  Gaming  When  Played  Through  an 
Electronic  Medium  Using  ‘Electronic 
Computer,  or  Other  Technologic  Aids.’  ” 
72  FR  60483.  The  Commission  has  also 
withdrawn  the  amendment  to  the 
definition  of  “electronic  or 
electromechanical  facsimile,”  also 
proposed  on  October  24,  2007. 
“Definition  for  Electronic  or 
Electromechanical  Facsimile.”  72  FR 
60482.  See  the  Commission’s  notices  of 
withdrawal,  published  simultaneously. 

Background  , 

The  Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2701-21  (“IGRA”),  enacted  by 
the  Congress  in  1988,  establishes  the 
National  Indian  Gaming  Commission 
(“Commission”)  and  sets  out  a 
comprehensive  framework  for  the 
regulation  of  gaming  on  Indian  lands. 
IGRA  establishes  three  classes  of  Indian 
gaming. 

“Class  I  gaming”  means  social  games 
played  solely  for  prizes  of  minimal 
value  or  traditional  forms  of  Indian 
gaming  played  in  connection  with  tribal 
ceremonies  or  celebrations.  25  U.S.C. 
2703(6).  Indian  tribes  regulate  Class  I 
gaming  exclusively. 

“Class  II  gaming”  means  the  game  of 
chance  commonly  known  as  bingo, 
whether  or  not  electronic,  computer,  or 
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other  technologic  aids  are  used  in 
connection  therewith,  including,  if 
played  in  the  same  location,  pull-tabs, 
lotto,  punch  boards,  tip  jars,  instant 
bingo,  and  other  games  similar  to  bingo, 
as  well  as-various  non-house-banked 
card  games.  25  U.S.C.  2703(7)(A). 
Specifically  excluded  from  Class  11 
gaming  are  banking  card  games  such  as 
blackjack,  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance,  and  slot  machines  of 
any  kind.  25  U.S.C.  2703(7)(B).  Indian 
tribes  and  the  Commission  share 
regulatory  authority  over  Class  II 
gaming.  Indian  tribes  can  engage  in 
Class  II  gaming  without  any  state 
involvement. 

“Class  III  gaming”  includes  all  forms 
of  gaming  that  are  not  Class  I  gaming  or 
Class  II  gaming.  25  U.S.C.  2703(8).  Class 
III  gaming  thus  includes  all  other  games 
of  chance,  including  lotteries  and  most 
forms  of  casino  gaming,  such  as  slot 
machines,  roulette,  and  banking  card 
games  like  blackjack.  Class  III  gaming 
may  be  conducted  lawfully  only  if  the 
tribe  and  the  state  in  which  the  tribe  is 
located  enter  into  a  tribal-state  compact 
for  such  gaming.  Alternatively,  a  tribe 
may  operate  Class  III  gaming  under 
gaming  procedures  issued  by  the 
Secretary  of  the  Interior.  Indian  tribes, 
states,  and  the  Commission  exercise 
regulatory  authority  over  Class  III 
gaming.  In  addition,  the  United  States 
Department  of  Justice  possesses 
exclusive  criminal,  and  certain  civil, 
jurisdiction  over  Class  III  gaming  on 
Indian  lands. 

The  Commission  has  determined  that 
it  is  in  the  best  interests  of  Indian 
gaming  to  adopt  technical  standards  that 
govern  the  implementation  of 
electronic,  computer,  and  other 
technologic  aids  used  in  the  play  of  . 
Class  II  games  because  no  such 
standards  currently  exist.  The  rule  seeks 
to  provide  a  means  for  tribal  gaming 
regulatory  authorities  and  tribal 
operators  to  ensure  that  the  integrity 
and  security  of  Class  II  games  played 
with  the  use  of  electronic,  computer,  or 
other  technologic  aids  is  maintained 
and  that  the  games  and  aids  are  fully 
auditable,  i.e.,  that  they  provide  a  means 
for  the  gaming  authority  and  gaming 
operation  to  account  for  all  gaming 
revenue.  The  rule  also  seeks  to  permit 
flexibility  in  the  implementation  of 
technology  and  to  embrace  the 
•  development  of  future  technologies 
unforeseen  and  undeveloped. 

Development  of  the  Rule 

The  development  of  the  rule  began 
formally  with  the  March  31,  2004, 
appointment  of  an  advisory  committee 
comprised  of  tribal  government 


representatives  with  substantial 
experience  and  expertise  in  gaming 
regulation  and  operations,  the 
Commission,  and  Commission  staff. 
Although  the  Commission  initially 
intended  to  develop  one  set  of 
regulations,  this  committee’s  work 
ultimately  resulted  in  the  Commission’s 
publication  of  a  proposed  rule  for  Class 
II  classification  standards,  71  FR  30238 
(May  25,  2006),  and  a  separate  proposed 
rule  for  Class  II  technical  standards,  71 
FR  46336  (August  11,  2006).  A  detailed 
history  of  the  advisory  committee’s 
work  on  the  technical  standards  to  that 
point,  its  meetings,  the  Commission’s 
consultations  with  Indian  tribes,  and  the 
contributions  and  participation  of  the 
interested  general  public  is  published  in 
the  preamble  to  that  proposed  rule.  71 
FR  46336-46337  (August  11,  2006). 

The  ultimate  goal  of  that  first 
proposed  set  of  technical  standards  was 
as  it  is  here — to  ensure  the  security  and 
integrity  of  Class  II  games  played  with 
technologic  aids,  to  ensure  the 
auditabilty  of  the  gaming  revenue  that 
those  games  earn,  and  to  account  and 
allow  for  evolving  and  new  technology. 

Given  the  importance  of  the 
regulations  to  the  industry,  the 
Commission,  which  had  initially  set  a 
comment  period  of  45  days,  reopened 
the  comment  period  for  an  additional  76 
days,  from  November  15,  2006,  through 
January  31,  2007.  71  FR  71115 
(December  8,  2006);  71  FR  76618 
(December  21,  2006). 

Public  comments  made  it  clear  to  the 
Commission  that  the  first  set  of 
.proposed  technical  standards  fell  short 
of  its  goal  of  technological  flexibility.  In 
particular,  commenters  stated  that  the 
first  set  of  proposed  technical  standards 
would  mandate  particular 
implementations  of  technology  that 
were  not  practical  or  feasible. 
Commenters  suggested  that  rather  than 
prescribe  particular  implementations  of 
technology,  the  standards  should 
describe  the  regulatory  outcomes  that 
the  Commission  seeks  to  achieve  and 
leave  it  to  the  industry  to  develop  ways 
to  meet  those  regulatory  requirements. 

At  a  December  5,  2006,  advisory 
committee  meeting  in  Washington,  DC, 
the  tribal  representatives  to  the  advisory 
committee  strongly  agreed  with  this 
sentiment.  The  details  of  the  solution, 
however,  were  not  immediately 
apparent.  Before  providing  further 
advice  to  the  Commission,  the  tribal 
representatives  on  the  committee 
wished  to  consult  further  with  other 
tribal  representative  and  regulators,  and 
with  industry  representatives.  They 
therefore  suggested  that  they  assemble  a 
working  group  made  up  of 
representatives  from  the  Class  II  gaming 


industry — tribal  operators,  tribal 
regulators,  and  manufacturers  alike — to 
assist  the  advisory  committee.  The 
Commission  agreed  to  allow  the  tribal 
representatives  to  work  independently 
of  the  Commission  to  redraft  the 
technical  standards.  Accordingly,  the 
Commission  withdrew  the  first 
proposed  technical  standards.  72  FR 
7360  (February  15,  2007). 

The  tribal  representatives  to  the 
advisory  committee  formed  a  working 
group,  which  met  at  various  times,  in 
person  and  telephonically,  from  the  end 
of  2006  through  the  middle  of  2007  to 
draft  this  new  set  of  technical  standards. 
The  Commission  did  not  participate  in 
the  establishment  of  this  working  group 
or  in  most  of  its  work.  On  some 
occasions,  the  tribal  representatives 
invited  the  participation  of  Commission 
staff  members  to  answer  questions  and 
to  provide  explanation  about  the 
Commission’s  regulatory  goals. 
Commission  staff  participated  in  this 
capacity  during  in-person  meetings  on 
December  11-12,  2006,  in  Las  Vegas, 
Nevada,  and  June  5,  2007,  in  Dallas, 
Texas.  s 

The  full  advisory  committee, 
including  the  Commission,  met  to 
discuss  drafts  developed  by  the  tribal 
representatives  and  the  working  group 
on  February  22,  2007,  in  Albuquerque, 
New  Mexico;  April  26,  2007,  in  Seattle, 
Washington;  and  May  22,  2007,  in 
Bloomington,  Minnesota.  All  of  these 
meetings  were  open  to  the  interested 
public. 

The  Nice  published  its  Govemment- 
to-Government  Tribal  Consultation 
Policy  on  March  24,  2004,  69  FR  16973. 
In  that  policy  the  Commission 
recognized  the  government-to- 
government  relationship  that  exists 
between  the  NIGC  and  federally- 
recognized  tribes  and  stated  that  the 
primary  focus  on  the  NIGC’s 
consultation  policies  would  involve 
consulting  with  individual  tribes  and 
their  recognized  governmental  leaders. 
The  Commission’s  consultation  policy 
also  calls  for  providing  early 
notification  to  affected  tribes  of  any 
regulatory  policies  prior  to  a  final 
agency  decision  regarding  their 
formulation  or  implementation. 

Accordingly,  throughout  this  entire 
period,  the  Commission  maintained  a 
busy  consultation  schedule,  consulting 
with  tribal  governments  and  gaming 
commissions,  usually  at  gaming 
association  meetings  across  the  country 
but  also  at  the  Commission’s 
Washington,  DC,  headquarters.  From 
September  2005  through  December 
2007,  and  excluding  consultations 
devoted  solely  to  the  Commission’s 
Class  II  classification  standards,  the 
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Commission  issued  751  invitations  to 
tribes  for  consultation.  These  invitations 
resulted  in  consultations  with  189  tribes 
or  their  gaming  commissions.  The  tribes 
were  invited  to  discuss  the  proposed 
technical  standards,  among  other 
current  issues. 

In  addition,  in  July  and  August  2006, 
the  Commission  consulted  with  69 
tribes  and  tribal  gaming  commissions  in 
Washington,  DC;  Bloomington, 
Minnesota;  Oklahoma  City,  Oklahoma; 
Tacoma,  Washington;  and  Ontario 
California.  These  consultations  were 
devoted  primarily  to  discussing  the 
proposed  Classification  standards. 
However,  a  few  tribes  took  the 
opportunity  to  discuss  the  proposed 
technical  standards  as  well. 

The  Commission  is  immensely 
grateful  to  all  who  contributed  to  the 
technical  standards;  The  tribes  and 
gaming  commissions  who  took  the  time 
and  made  the  effort  to  consult;  the  tribal 
representatives  on  the  advisory 
committee  and  the  working  group  of 
tribal  leaders,  tribal  regulators,  and 
manufacturers;  and  all  of  the 
commenters  who  contributed  their 
insight  in  comments.  The  proposed  rule 
published  in  October  2007  was 
substantially  adopted  from  the  draft  of 
descriptive  technical  standards  that  the 
tribal  representatives  on  the  advisory 
committee  delivered  to  the  Commission. 

There  are  some  places  where  the 
Commission  felt  it  could  not  accept  the 
recommendations  in  the  draft,  and  the 
October  2007  proposed  rule  contained 
some  standards  more  stringent  than  the 
tribal  representatives  to  the  advisory 
committee  would  have  preferred  and 
some  that  the  tribal  representatives 
thought  unnecessary.  These  differences 
are  discussed  in  detail  in  the  comment 
section,  helow. 

Purpose  and  Scope 

Part  547  {“the  Technical  Standards”) 
applies  to  all  Class  II  games  played 
using  electronic,  computer,  or  other 
technologic  aids,  or  modifications  of 
such  games  and  aids.  Class  II  games 
played  through  such  technologic  aids 
are  widely  used  in  Indian  gaming 
operations,  yet  no  uniform  standards 
exist  to  govern  their  construction, 
function,  or  implementation.  The  rule 
seeks  to  remedy  that  absence  and  create 
a  regulatory  structure  under  which 
tribal  gaming  regulatory  authorities  and 
tribal  operators  are  able  to  ensure  the 
integrity  and  security  of  Class  II  games 
played  with  the  use  of  electronic, 
computer,  or  other  technologic  aids  and 
of  Class  II  gaming  revenue. 

There  is  a  great  variety  in  the 
technologic  aids  used  in  the  play  of 
Class  II  games  and,  therefore,  a  great 


variety  in  the  means  used  to  play  the 
games.  An  operation  may,  for  example, 
play  bingo  using  no  aids  at  all.  A  caller 
may  select  numbers  using  ping  pong 
balls  taken  from  a  hopper,  and  players 
purchase  paper  cards  from  an  employee 
of  the  operation  and  mark  them  with  an 
inked  dauher.  Alternatively,  numbers 
may  be  selected  randomly  using  an 
electronic  random  number  generator, 
which  in  turn  displays  the  selected 
number  on  a  display  board.  Instead  of 
paper,  players  may  use  electronic 
handheld  devices  to  monitor  and  mark 
their  cards.  The  handheld  devices  are 
purchased  and  have  cards  loaded  on 
them  at  a  point-of-sale  retail  terminal. 

Still  again,  hingo  may  be 
implemented  wholly  electronically  on 
client-server  architectures.  A  common 
arrangement,  but  by  no  means  the  only 
one  possible,  is  to  have  client  machines 
on  the  casino  floor  as  electronic  player 
stations.  These  display  the  cards,  allow 
the  player  to  cover  numbers  when 
drawn,  and  pay  any  prizes  won.  Credits 
may  be  placed  on  the  electronic  player 
station  hy  inserting  cash  or 
electronically  drawing  down  an  account 
separately  established.  The  server, 
usually  located  off  the  floor,  draws 
random  numbers  and  passes  them  along 
data  communications  lines  to  the  client 
machines  for  game  play. 

The  challenge,  then,  for  writing 
technical  standards  is  to  address  all  of 
the  various  ways  that  Class  II  games  can 
be  played.  Central  to  the  Technical 
Standards,  therefore,  is  the  definition  of 
“Class  II  gaming  system,”  which  refers 
to  the  collection  of  components  used  in 
the  play  of  a  Class  II  game;  “All 
components,  whether  or  not  technologic 
aids  in  electronic,  computer, 
mechanical  or  other  technologic  form, 
that  function  together  to  aid  the  play  of 
one  or  more  Class  II  games,  including 
accounting  functions  mandated  by  these 
regulations.”  The  notion  of  the  “gaming 
system”  thus  encompasses  bingo  played 
in  all  of  the  implementations  described 
above. 

It  is  the  “gaming  system”  that  must 
meet  the  requirements  of  the  Technical 
Standards.  Like  the  gaming  system 
itself,  the  Technical  Standards  are 
conceived  generally  so  that  they  may  be 
met  by  a  gaming  system,  regardless  of 
the  particular  components  that  may 
comprise  it.  For  example,  the  Technical 
Standards  do  not  refer  to  “bill 
validators,”  electronic  devices  into 
which  a  patron  may  insert  a  hill  in  order 
to  place  credits  on  a  gaming  machine. 
Instead,  the  Technical  Standards 
describe  “financial  instrument 
acceptors”  and  the  standards  they  must 
meet.  “Financial  instrument  acceptor” 
is  broad  enough  in  meeming  to 


encompass  not  only  a  “bill  validator” 
but  also  a  cash  drawer  staffed  by  an 
employee  of  the  gaming  operation.  The 
Technical  Standards  provide  minimum 
standards  for  the  security  of  the 
“acceptors”  and  of  the  money  or 
vouchers  (generally,  “financial 
instruments”)  they  accept. 

In  the  past,  when  Class  II  gaming 
systems  did  not  make  use  of  as  many 
sophisticated  electronic  components  as 
they  do  now,  there  was  less  need  for 
technical  standards.  Now  that 
technology  has  come  so  far  and  been 
implemented  in  Class  II  gaming  to  such 
a  great  extent,  playing  a  direct  role  in 
the  outcome  of  Class  II  games,  technical 
standards,  independent  laboratory 
analysis,  and  tribal  gaming  regulatory 
authority  approval  are  essential  parts  of 
gaming  regulation. 

However,  because  of  the  breadth  of 
possible  implementations  for  Class  II 
gaming  systems,  the  Technical 
Standards  require  that  gaming 
equipment  and  software  used  with  Class 
II  gaming  systems  meet  only  those 
requirements  that  are  applicable  to  the 
system  as  implemented.  This  is,  in 
short,  a  rule  of  construction  of  common 
sense.  For  example,  if  a  system  takes 
only  cash  and  lacks  the  ability  to  print 
or  accept  vouchers,  then  any  standards 
that  apply  to  vouchers  do  not  apply. 

The  Technical  Standards  are 
deliberately  only  minimum  standards. 
Tribes  and  tribal  gaming  regulatory 
authorities  may  add  any  additional 
requirements,  or  more  stringent 
requirements,  needed  to  suit  their 
particular  circumstances. 

In  order  to  ensure  compliance,  the 
Technical  Standards  borrow  from  the 
established  practices  of  tribal,  state,  and 
provincial  gaming  jurisdictions  across 
North  America  for  handling  other 
technologically  sophisticated  electronic 
gaming  devices.  The  Technical 
Standards  establish,  as  a  necessary 
prerequisite  to  a  gaming  system  being 
offered  to  the  public  for  play,  review  of 
the  system  by  a  qualified,  independent 
testing  laboratory  and  approval  by  the 
tribal  gaming  regulatory  authority. 

Under  the  Technical  Standards,  a 
tribe’s  gaming  regulatory  authority  will 
require  all  Class  II  gaming  systems,  or 
modifications  thereof,  to  be  submitted  to 
a  testing  laboratory  for  review  and 
analysis.  That  submission  includes  a 
worldng  prototype  of  the  gaming  system 
or  modification,  all  pertinent  software, 
and  anything  else  the  testing  laboratory 
needs  for  its  complete  and  thorough 
review.  In  turn,  the  laboratory  will 
review  whether  the  gaming  system  does 
or  does  not  meet  the  requirements  of  the 
Technical  Standards,  as  well  as  any 
additional  requirements  adopted  by  the 
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tribe’s  gaming  regulatory  authority.  The 
laboratory  will  provide  a  written  report 
of  its  analysis  and  conclusions  to  the 
tribal  gaming  regulatory  authority  to  aid 
its  approval  or  disapproval  of  the 
gaming  system  or  modification.  The 
tribal  gaming  regulatory  authority  will 
retain  the  report  as  long  as  the  gaming 
system  or  modification  in  question 
remains  available  to  the  public  for  play. 
This  process  will  help  assure  the 
integrity  and  security  of  Class  II  gaming 
technology. 

Five-Year  Grandfather  and  Transition 
Period 

The  Commission  understands  that 
existing  Class  II  gaming  systems  likely 
do  not  meet  all  of  the  requirements  of 
the  Technical  Standards.  In  order  to 
avoid  any  potentially  significant 
economic  and  practical  consequences  of 
requiring  immediate  compliance,  the 
Technical  Standards  implement  a  five- 
year  “grandfather  period”  for  existing 
gaming  systems. 

Existing  gaming  systems — those  in 
play  or  manufactured  by  the  effective 
date  of  the  Technical  Standards — may 
be  grandfathered  and  exempt  from 
compliance  with  the  Technical 
Standards  for  five  years  if  they  are  put 
through  a  similar  review  by  a  qualified 
independent  testing  laboratory  and 
approved  by  a  tribal  gaming  regulatory 
authority.  Specifically,  in  order  to  be 
eligible  for  grandfathering,  a  gaming 
system  must  be  submitted  to  a  testing 
laboratory  within  120  days  of  the 
Technical  Standards’  effective  date.  The 
testing  laboratory  must  review  the 
gaming  system  for  compliance  with  a 
specific,  minimum  set  of 
requirements — random  number 
generation;  minimum  probabilities,  no 
reflexive  or  secondary  decision-making 
after  random  numbers  are  drawn,  the 
inability  to  change  hingo  cards  during 
the  play  of  a  game,  and  a  mechanism  for 
verifying  game  software. 

The  lAoratory  must  issue  a  report  on 
these  issues  to  the  tribal  gaming 
regulatory  authority,  which  must  make 
a  finding  that  the  gaming  system 
qualifies  for  grandfather  status.  Once  a 
gaming  system  is  qualified,  the 
manufacturer  must  label  each  player 
interface  on  the  system  with  its  date  of 
manufacture  and  certify  the  same  to  the 
tribal  gaming  regulatory  authority.  This 
requirement  effectively  freezes  the 
number  of  grandfathered  interfaces  in 
use. 

The  120-day  requirement  applies  only 
to  the  submission  of  the  gaming  system 
for  testing.  There  is  no  requirement  in 
the  technical  standards  that  the  testing 
laboratory  test  the  system,  or  the  tribal 
gaming  regulatory  authority  approve  it 


as  a  grandfathered  system,  within  that 
time  period.  It  is,  nonetheless,  in  the 
interest  of  gaming  operations  for  the 
testing  laboratory  to  complete  its 
evaluation  and  for  the  tribal  gaming 
regulatory  authority  to  issue  its 
grandfather  certifications  as  quickly  as 
possible.  The  Technical  Standards 
require  both  of  those  things  to  occur 
before  a  Class  II  gaming  system  is 
grandfathered  and  available  to  the 
public  for  play. 

All  of  this  is  not  to  say,  however,  that 
the  Technical  Standards  require 
grandfathered  gaming  systems  to  remain 
entirely  static.  Tribal  gaming  regulatory 
authorities  may  permit  modifications  to 
gaming  system  software  or  hardware 
that  increases  compliance  with  the 
requirements  of  the  Technical 
Standards,  even  if  the  modifications  do  • 
not  make  the  system  wholly  compliant. 
Tribal  gaming  regulatory  authorities 
may  also  authorize  modifications  to 
gaming  system  software  that  do  not 
detract  from,  compromise,  or  prejudice 
the  proper  functioning,  security  or 
integrity  of  the  Class  II  gaming  system 
and  the  system’s  overall  compliance 
with  the  requirements  of  the  Technical 
Standards.  Changes  such  as  new  pay 
tables,  new  game  themes,  and  new 
entertaining  displays  fall  within  this 
latter  category. 

Withdrawal  of  the  Classification 
Standards 

Finally,  the  October  2007  proposed 
rule  was  not  intended  to  stand  alone. 
The  advisory  committee  pointed  out, 
and  the  Commission  agreed,  that  many 
of  the  functions  placed  in  the  technical 
standards  proposed  on  August  11,  2006, 
and  subsequently  withdrawn,  were 
more  properly  characterized  as 
minimum  internal  control  standards. 
Accordingly,  along  with  the  proposed 
technical  standards,  the  Commission 
published,  as  a  separate  proposed  rule, 
a  companion  set  of  minimum  internal 
control  standards  for  the  play  of  bingo 
and  games  similar  to  bingo.  Those  two 
proposed  rules  were  to  be  applied  in 
conjunction  with  proposed 
classification  standards.  The  final 
Technical  Standards  are  not  so 
intertwined. 

The  Commission  has  withdrawn  the 
classification  standards  (see  notice  of 
withdrawal  published  simultaneously) 
and  has  removed  all  cross  references 
from  the  Technical  Standards  to  the 
classification  standards.  Compliance 
with  the  classification  standards  is  not 
required  for  compliance  with  the 
Technical  Standards. 


Class  II MICS 

Similarly,  the  Commission  is  adopting 
as  25  CFR  part  543,  the  companion  set 
of  internal  controls  for  bingo  and  games 
similar  to  bingo.  The  Commission  has 
endeavored  to  place  all  requirements  for 
the  design,  construction,  and 
implementation  of  Class  II  gaming 
systems  into  the  Technical  Standards 
and  all  requirements  for  the  operation  of 
bingo  gaming  systems  and  the 
authorization,  recognition,  and 
recordation  of  gaming  and  gaming- 
related  transactions  into  the  MICS.  In 
this  sense,  the  two  rules  are 
independent  of  one  another. 

Nevertheless,  there  are  places  where 
the  two  rules  bump  up  against  one 
another — for  example,  in  circumstances 
where  equipment  must  have  certain 
features  to  allow  the  application  of 
appropriate  internal  controls.  In  those 
cases,  a  cross  reference  from  one  set  of 
regulations  to  the  other  is  appropriate. 
Similarly,  the  grandfather  provisions  of 
Technical  Standards  cross  reference  the 
MICS  in  a  few  places  where  tribal 
gaming  regulatory  authorities  may 
permit  hardware  and  software  changes 
to  a  grandfathered  Class  II  gaming 
system  when  those  changes  will 
improve  compliance  with  the  Technical 
Standards  or  the  MICS. 

Regulatory  Matters 

Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the'rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  the  Technical  Standards  on  small 
entities,  “small  entity”  is  defined  as;  (l) 
A  small  business  that  meets  the 
definition  of  a  small  business  found  in 
the  Small  Business  Act  and  codified  at 
13  CFR  121.201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

Indian  tribes  and  tribal  casinos  do  not 
meet  this  definition.  Tribes  are  excluded 
from  the  governmental  jurisdictions 
listed  under  (2),  and  tribally  owned 
casinos  are  not  ordinary  commercial 


60512 


Federal  Register/ Vol.  73,  No.  198 /Friday,  October  10,  2008 /Rules  and  Regulations 


activities  but  are  tribal  governmental 
operations. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  because  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  “which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities.”  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a  - 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

As  a  practical  matter,  the  economic 
impacts  of  the  Technical  Standards  will 
fall  primarily  upon  the  Indian  tribes. 

The  Technical  Standards  impose  some 
direct  costs  upon  gaming  tribes — 
regulatory  compliance  costs,  for 
example.  In  addition,  as  the  ultimate 
customers,  costs  initially  borne  by 
testing  laboratories  and  gaming 
manufacturers  will  be  passed  along. 
Accordingly,  the  Commission  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

When  the  Technical  Standards  were 
proposed  in  October  2007,  the 
Commission  proceeded  as  if  they  were 
a  major  rule  under  5  U.S.C.  804.2,  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  The  Commission  did  so 
because  the  status  of  the  proposed 
technical  standards,  considered  alone — 
apart  from  the  classification  standards 
(proposed  part  546),  the  proposed 
amended  definition  of  25  CFR  502.8, 
and  the  proposed  MICS  (proposed  part 
543) — was  unclear.  The  Commission 
had  commissioned  an  economic  impact 
study  of  the  proposals  taken  together, 
and  it  made  clear  that  the  cost  to  the 
Indian  gaming  industry  of  complying 
with  the  combined  proposed  rules 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
Accordingly,  the  Commission  treated 
the  proposed  technical  standards  as  a 
major  rule. 

In  so  proceeding,  the  Commission  was 
required  to  undertake  a  cost-benefit 
analysis,  and,  in  doing  so,  evaluated  the 
costs  of  each  proposed  rule 
individually.  The  Commission  has 
found  that  the  annual  cost  to  the  Indian 
gaming  industry  of  the  Technical 
Standards,  considered  alone,  is  $3.1 


million  dollars:  The  cost  of  the 
Technical  Standards  and  the  Class  II 
MICS  taken  together  is  less  than  $10 
million  annually.  Accordingly,  the 
Technical  Standards  are  not  a  major  rule 
within  the  meaning  of  5  U.S.C.  804.2, 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act. 

The  Commission’s  cost-benefit 
analysis  is  available  for  review  at  the 
Commission’s  Web  site,  www.nigc.gov, 
or  by  request  using  the  addresses  or 
telephone  numbers,  above. 

Unfunded  Mandates  Reform  Act 

The  Commission,  as  an  independent 
regulatory  agency  within  the 
Department  of  the  Interior,  is  exempt 
from  compliance  with  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  658(1); 
1502(1). 

Takings 

In  accordance  with  Executive  Order 
12630,  the  Commission  has  determined 
that  the  Technical  Standards  do  not 
have  significant  takings  implications.  A 
takings  implication  assessment  is  not 
required. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Commission’s  Office  of 
General  Counsel  has  determined  that 
the  Technical  Standards  do  not  unduly 
burden  the  judicial  system  and  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

Paperwork  Reduction  Act 

The  Technical  Standards  require 
information  collection  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501,  et  seq.  The  title, 
description,  and  respondent  categories 
are  discussed  below,  together  with  an 
estimate  of  the  annual  information 
collection  burden. 

Title:  Process  for  Certification  of 
Electronic,  Computer,  or  other 
Technologic  Aids  used  in  the  play  of 
Class  II  games  and  process  for 
qualification  of  independent  testing 
laboratories,  proposed  25  CFR  547.4. 

Summary  and  description  of 
information  collections:  The  Technical 
Standards  establish  a  process  for 
ensuring  that  Class  II  gaming  systems 
have  been  reviewed  and  evaluated  by  a 
qualified,  independent  testing 
laboratory  prior  to  their  approval  by  a 
tribal  gaming  regulatory  authority  and 
their  availability  to  the  public  for  play. 
The  process  helps  to  ensure  the  proper 
functioning  of  the  systems  and  the 
integrity,  fairness,  and  auditability  of 
games  played. 

The  process  requires  a  tribe’s  gaming 
regulatory  authority  to  require  that  all 


Class  II  gaming  systems,  or 
modifications  thereto,  be  submitted  to  a 
qualified,  independent  testing 
laboratory  for  review  and  analysis.  That 
submission  includes  a  working 
prototype  of  the  game  and  aid,  all 
pertinent  software,  and  complete 
documentation  and  descriptions  of  all 
functions  and  components.  In  turn,  the 
laboratory  will,  determine  that  the 
gaming  system  does  or  does  not  meet 
the  requirements  of  the  Technical 
Standards  and  any  additional 
requirements  adopted  by  the  tribe’s 
gaming  regulatory  authority.  The 
laboratory  will  provide  a  written  report 
of  its  analysis  and  conclusions  to  the 
tribal  gaming  regulatory  authority, 
which  in  turn  will  approve  or 
disapprove  the  system  or  modification. 
The  tribal  gaming  regulatory  authority 
will  retain  the  laboratory  report  as  long 
as  the  system  or  modification  remains 
available  to  the  public  for  play. 

This  process  is  necessary  to  ensure 
the  security  and  integrity  of  Class  II 
gaming.  Technical  standards  generally 
are  a  fundamental  part  of  Class  III 
gaming  and  of  non-Indian,  commercial 
casino  gaming  throughout  North 
America.  No  uniform  standards  exist  for 
Class  II  gaming,  however.  The 
implementation  of  such  standards  will 
assist  tribal  gaming  regulators  in 
ensuring  that  games  are  implemented 
fairly,  that  all  gaming  systems  are  secure 
and  function  properly,  and  thqt  the 
tribes  and  operators  are  able  to  properly 
account  for  gaming  revenue. 

The  Technical  Standards  implement 
an  analogous  process  for  determining 
whether  a  Class  II  gaming  system  is 
eligible  for  the  five-year  grandfather 
period.  This  process  again  requires  a 
tribe’s  gaming  regulatory  authority  to 
require  that  a  Class  II  gaming  system  be 
submitted,  within  120  days  after  the 
effective  date,  to  a  qualified, 
independent  testing  laboratory  for 
review  and  analysis.  The  submission 
must  include  a  working  prototype  of  the 
game  and  aid,  all  pertinent  software, 
and  complete  documentation  and 
descriptions  of  all  functions  and 
components.  In  turn,  the  laboratory  will 
determine  that  the  gaming  system  does 
or  does  not  meet  a  small  set  of  specified 
requirements.  The  laboratory  will 
provide  a  written  report  of  its  analysis 
and  conclusions  to  the  tribal  gaming 
regulatory  authority,  which  in  turn  will 
determine  that  the  gaming  system  is  or 
is  not  eligible  for  grandfather  status. 
Upon  a  finding  of  eligibility,  the  tribal 
gaming  regulatory  aqthority  will  issue  a 
certificate  to  that  effect  to  the  gaming 
system  manufacturer  and  a  description 
of  the  grandfathered  game  to  the 
Commission. 
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This  process  is  necessary  to  ensure  a 
certain  minimum  integrity  and  security 
for  games  while  at  the  same  time 
avoiding  potentially  significant 
economic  and  practical  consequences  of 
requiring  immediate  and  complete 
compliance  with  the  Technical 
Standards. 

Finally,  the  Technical  Standards  . 
establish  a  process  for  testing 
laboratories  to  establish  their  eligibility 
to  provide  testing  services  to  the  tribal 
gaming  regulatory  authorities.  The 
testing  laboratories  must  submit  to 
suitability  determinations  made  by  the 
tribes  they  serve,  and  these 
determinations  include  criminal 
background  checks  for  the  laboratories’ 
principals.  These  determinations  are 
made  according  to  the  same  standards 
used  to  license  the  primary  management 
officials  and  key  employees  of  Indian 
gaming  operations  under  the  Indian 
Gaming  Regulatory  Act.  All  of  this 
requires  the  submission  by  the 
laboratory  of  corporate  financial 
information:  qualifications  of  the 
engineering  staff;  information  (and 
inspections)  of  the  available  engineering 
facilities,  and  personal  information  for 
principals,  including  tax  returns, 
bankruptcies  and  law  suits,  work 
histories,  and  references. 

Given  the  essential  role  accorded  to 
laboratories  in  ensuring  the  integrity, 
security,  and  auditability  of  Class  II 
gaming  systems,  this  process  is  essential 
to  ensuring  the  competence,  integrity, 
and  independence  of  the  testing 
laboratories  and  the  suitability  of  their 
decision  makers,  i.e.  to  ensure  that 
undesirable  elements  are  kept  out  of 
gaming. 

Respondents:  The  respondents  are 
independent  testing  laboratories, 
developers  and  manufacturers  of  Class  II 
gaming  systems,  and  Indian  tribes.  The 
Commission  estimates  that  there  are 
currently  20  such  manufacturers,  5  such 
laboratories,  and  226  gaming  tribes.  The 
frequency  of  responses  to  the 
information  collection  requirement  will 
vary. 

Information  Collection  Burden:  In 
order  to  qualify  under  the  grandfather 
provisions  of  the  Technical  Standards,  a 
gaming  system  must  be  submitted  to  a 
testing  laboratory  for  review  and 
analysis  during  the  first  120  days  after 
the  effective  date  of  the  rule.  The 
Commission  estimates  that  there  are 
approximately  25  Class  II  gaming 
systems  in  existence  and  that  all  will  be 
submitted  during  this  period. 

Following  the  initial  120-day  period, 
the  frequency  of  submissions  of  new 
gaming  systems  or  of  modifications  to 


existing  gaming  systems  will  be  entirely 
market  driven.  The  Commission 
anticipates  approximately  a  20% 
turnover  each  year  for  the  five-year 
grandfather  period.  Consequently,  there 
should  be  approximately  five 
submissions  of  new  gaming  systems 
each  year. 

Submissions  of  modifications  are,  as  a 
matter  of  course,  a  more  common 
practice.  Software  in  particular 
commonly  goes  through  many  iterations 
in  development  and  continues  to  be 
improved  and  revised  even  after  sale 
and  placement  on  a  gaming  operation’s 
floor.  That  said,  the  submission  of 
modifications  tends  to  be  sporadic,  with 
less  frequent  or  occasional  submissions 
punctuated  by  fairly  steady  periods  of 
submissions  when  new  systems  or 
modifications  are  introduced.  The 
Commission  anticipates  there  will  be 
approximately  300  submissions  of 
modifications  and  thus  300  reports 
produced  by  testing  laboratories  each 
year  following  the  120-day  period  that 
begins  on  the  effective  date  of  the  rule. 

The  preparation  and  submission  of 
supporting  documentation  by 
manufacturers  or  a  tribal  gaming 
operation  (as  opposed  to  gaming  system 
hardware  and  software  per  se)  is  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act,  as  is  the 
preparation  of  reports  by  the  testing 
laboratories  or  the  preparation  of  a 
grandfather  certificate  and  explanation 
of  gaming  system  by  a  tribal  gaming 
regulatory  authority. 

It  is  the  existing  practice  in  the 
gaming  industry,  both  Indian  and  non- 
Indian  alike,  for  the  game  manufacturer 
to  submit  a  gaming  system  to  a  testing 
laboratory  for  review  and  analysis.  The 
Technical  Standards  leave  open  the 
possibility  that  a  tribal  gaming 
regulatory  authority  may  require  the 
management  of  a  gaming  operation  to 
make  a  required  submission.  The 
Commission  anticipates,  however,  that 
it  will  be  the  responsibility  of  the 
gaming  system  manufacturers  to  make 
the  submissions  to  testing  laboratories. 

The  amount  of  documentation 
submitted  by  a  manufacturer  as  part  of 
a  submission  of  a  gaming  system  and 
the  size  of  a  laboratory  report  is  a 
function  of  the  complexity  of  the 
gaming  system  submitted  for  review. 
Submission  for  minor  modifications  to 
software  or  hardware  already  submitted 
and  examined  will  be  a  matter  of  little 
time  both  for  manufacturer  and 
laboratory,  while  the  submission  and 
review  of  an  entirely  new  game  platform 
will  bo  time  consuming.  The  provision 
of  a  grandfather  certificate  and  a 


description  of  a  gaming  system’s 
component  are  small  matters  as  that 
information  can  be  taken  directly  from 
a  testing  laboratory’s  report. 

Accordingly,  based  upon  the 
discussions  with  leading  testing 
laboratories  and  with  manufacturers  for 
the  Indian  gaming  and  non-Indian 
gaming  markets,  the  Commission 
estimates  that  gathering  and  preparing 
documentation  for  a  submission  of  a 
single,  complete  gaming  system  will 
require,  on  average,  8  hours  for  a 
manufacturer’s  employee.  The 
Commission  estimates  that  following 
examination  and  analysis,  writing  a 
report  for  a  complete  gaming  system 
will  require,  on  average,  10  hours  of  a 
laboratory  engineer’s  time.  For  the 
submission  of  modifications  to  a  gaming 
system,  the  Commission  estimates  4 
hours  for  a  manufacturer’s  employee. 

For  the  report  on  a  modification,  the 
Commission  estimates  5  hours  for  a 
laboratory  engineer. 

Thus,  the  information  collection 
requirements  will  be  a  200-hour  burden 
on  manufacturers  industry-wide  during 
the  first  120  days  after  the  Technical 
Standards  become  effective  and  a  1 ,200- 
hour  burden  industry-wide  thereafter. 
The  information  collection  requirements 
will  be  a  250-hour  burden  on 
laboratories  for  the  grandfather 
submissions  made  during  the  first  120 
days  and  a  1 ,500-hour  burden  thereafter. 

Next,  the  Commission  anticipates  that 
tribal  gaming  regulatory  authorities  will 
issue  grandfather  certificates  to 
manufacturers  and  send  a  description  of 
grandfathered  systems  to  the 
Commission  for  all  of  the  approximately 
25  existing  gaming  systems.  The 
preparation  of  these  certificates  and 
descriptions  will  be  a  small  matter  as  all 
of  the  necessary  information  is 
contained  in  the  testing  laboratory 
reports  and  will  take  no  more  than  0.5 
hours  to  prepare. 

Finally,  the  Technical  Standards 
require  tribal  gaming  regulatory 
authorities  to  maintain  laboratory 
reports  as  long  as  the  game  system  or 
modification  at  issue  is  available  for 
play.  This,  however,  is  a  ministerial 
inunction  that  involves  little  more  than 
filing,  and  occasionally  retrieving,  the 
report.  As  this  is  already  common 
practice  among  tribal  gaming  regulatory 
authorities,  the  Commission  estimates 
that  0.1  hours  per  report  will  be 
dedicated  to  these  tasks. 

The  following  table  summarizes  the 
annual  hour  burden: 
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Provision 

Respondents 

Number  of 
respondents 

Collections, 
1st  120 
days 

— 

Hours  per 
collection 

Total 

annual 

hours 

Collections, 
day  121 
forward,  per 
annum 

Hours  per 
collection 

Total 

annual 

hours 

25  CFR  547.4  ... 

Laboratories  . 

5 

25 

10 

250 

300 

5 

1,500 

25  CFR  547.4  ... 

Manufacturers  . 

20 

25 

8 

200 

300 

4 

1,200 

25  CFR  547.4  ... 

Tribal  Gaming 
Operations. 

226 

0 

0 

0 

0 

0 

0 

25  CFR  . 

Tribal  Gaming 
Regulatory  Au¬ 
thorities. 

_ 

226 

25 

K 

_ 

12.5 

300 

_ 

0.1 

30 

The  Technical  Standards  require  a 
determination  of  suitability  for  each  of 
the  approximately  5  testing  laboratories. 
The  information  required  can  be 
substantial;  Corporate  financial 
information;  qualifications  of  the 
engineering  staff;  information  (and 
inspections)  of  the  engineering  facilities 
available;  and  personal  information  for 
principals,  including  tax  returns, 
bankruptcies  and  lawsuits,  work 
histories,  and  references. 

However,  the  5  existing  testing 
laboratories  have  already  collected  and 
provided  this  information — multiple 
times — in  order  to  be  licensed  in  tribal 
and  non-tribal  gaming  jurisdictions 
nationwide.  The  Commission  estimates 
that  the  re-submission  of  such 
information  would  take  the  necessary 
laboratory  employees  20  hours  to 
accomplish  once.  As  the  gaming  tribes 
typically  use  only  one  gaming 
laboratory,  the  submission  of  suitability 
determinations  to  226  tribal  gaming 
regulatory  authorities  would  total  4,520 
hours. 

The  Commission  believes,  however, 
that  the  hour  burden  is  not  likely  to  be 
nearly  this  high.  Rather  than  require 
each  tribal  gaming  regulatory  authority 
to  make  a  new  suitability  determination 
for  each  testing  laboratory  it  uses,  the  * 
Technical  Standards  permit  a  tribal 
gaming  regulatory  authority  to  rely  upon 
a  suitability  determination  already  made 
by  another  gaming  jurisdiction  in  the 
United  States.  The  existing  testing 
laboratories  are  already  licensed  or 
approved  in  numerous  jurisdictions 
throughout  the  United  States,  and  the 
Commission  believes  that 
approximately  90% — 203  of  226 — of  the 
tribal  gaming  authorities  will  accept 
existing  suitability  determinations  from 
other  jurisdictions  or  will  already  have 
made  one  under  their  own  vendor 
licensing  programs.  The  submission  by 
a  testing  lab  of  an  existing  suitability 
determination  amounts  to  the  writing  of 
a  letter.  The  Commission  estimates  that 
the  submission  of  such  letters  will  take 
the  necessary  laboratory  employees  0.5 
hours  to  accomplish  once.  As  each  of 


the  gaming  tribes  typically  uses  only ' 
one  gaming  laboratory,  the  submission 
of  suitability  determinations  to  203 
tribal  gaming  authorities  would  total 
101.5  hours.  For  the  remaining  10%  or 
23  tribal  gaming  regulatory  authorities, 
the  submission  burden  on  laboratories  is 
20  hours  per  tribe  or  460  hours. 

Review  of  Public  Comments  Concerning 
Information  Collections 

On  February  19,  2008,  the  Office  of 
Management  and  Budget  (OMB)  took 
action  on  the  Commission’s  request  for 
approval  of  the  information  collections 
in  the  Technical  Standards  and  required 
the  Commission  to  explain  how  it  has 
“maximized  the  practical  utility  of  the 
collection  and  minimized  the  burden.” 
OMB  required  as  well  that  the 
Commission  respond  to  public  comment 
on  the  information  collections. 

The  Commission  has  maximized  the 
utility  of  the  information  collections 
and  minimized  the  burden  on  the 
industry  by  adopting  industry-standard 
practices  already  required  and  in  place 
across  non-tribal  gaming  throughout 
North  America  and  already  common  in 
tribal  gaming.  In  this  way,  the  Technical 
Standcirds  require  little  that  is  new. 

First  and  foremost,  as  stated  above, 
the  review  of  gaming  systems  by  testing 
laboratories  and  their  subsequent 
approval  by  tribal  gaming  regulatory 
authorities  is  essential  to  the  integrity  of 
Indian  gaming.  The  process  enables 
tribal  gaming  regulators  to  ensure  that 
games  are  implemented  fairly,  that  all 
gaming  systems  are  secure  and  function 
properly,  and  that  the  tribes  and 
operators  are  able  to  properly  account 
for  gaming  revenue.  This  process  and 
the  information  collections  that  it 
necessitates  are  already  in  place. 

Independent  testing  laboratories  owe 
their  very  existence  to  the  widespread 
use  of  this  practice.  They  are,  in 
essence,  in  the  business  of  testing  and 
examining  gaming  equipment  against  a 
set  of  regulatory  standards  and  then 
issuing  a  report  of  their  findings.  They 
are,  thus,  already  set  up  to  comply  with 
the  information  collections  required  by 


the  Technical  Standards.  Likewise, 
gaming  manufacturers  are  already  in  the 
business  of  submitting  gaming  * 

equipment  and  software  for  l^oratory 
review  and  are  already  set  up  to  provide 
the  information  collections  required 
here.  What  is  more,  many  tribal  gaming 
regulatory  authorities  already  require 
manufacturers  to  submit  gaming 
equipment  and  software  to  testing 
laboratories  for  review  and  already  keep 
the  resulting  reports,  just  as  a  matter  of 
sound  regulatory  practice.  The 
Technical  Standards  merely  make  the 
requirement  applicable  nationwide. 

The  Technical  Standards  reduce  the 
information  collection  burden  on  tribes, 
manufacturers,  and  testing  laboratories 
by  rules  of  common  sense  and  non¬ 
repetition.  There  are  226  gaming  tribes, 
and  manufacturers,  of  course,  seek  to 
sell  gaming  systems  to  as  many  tribes  as 
possible.  The  Technical  Standards  do 
not  require  that  a  gaming  system  be 
resubmitted  to  a  testing  laboratory  for 
each  tribal  gaming  operation.  Once  a 
testing  laboratory  has  issued  a  report  for 
a  given  gaming  system  or  modification, 
every  tribal  gaming  regulatory  authority 
may  rely  upon  it.  Further,  the 
information  collection  burden 
surrounding  the  submission,  review, 
and  approval  of  gaming  equipment  and 
software  is  eased  still  further  in  that  the 
Technical  Standards  permit  electronic 
means  of  providing,  receiving,  and 
storing  information  at  the  convenience 
of  all  parties  concerned. 

Second  and  finally,  as  stated  above, 
the  Technical  Standards  require  testing 
laboratories  to  submit  to  suitability 
determinations  by  tribal  gaming 
regulatory  authorities.  Again,  assuring 
the  competence,  integrity,  and 
independence  of  the  testing  laboratories 
and  the  suitability  of  their  decision¬ 
makers  is  essential  to  the  integrity  of 
gaming.  This  information  collection, 
though  essential,  has  the  potential  to  be 
burdensome.  The  Technical  Standards 
reduce  this  burden  as  much  as  is 
practicable. 

Again,  the  Technical  Standcu-ds  piggy¬ 
back  on  processes  already  established. 
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The  existing  testing  laboratories  have 
already  collected  and  provided  the 
necessary  information — multiple 
times — in  order  to  be  approved  in  tribal 
and  non-tribal  gaming  jurisdictions 
nationwide.  Similarly,  the  Technical 
Standards  reduce  unnecessary 
duplication.  Testing  Laboratories  need 
not  submit  226  separate  suitability 
applications.  Tribal  gaming  regulatory 
authorities  are  free  to  accept  any 
suitability  determination  made  by  any 
state  or  tribal  regulatory  authority  in  the 
United  States.  Finally,  electronic 
submission,  receipt,  and  maintenance  of 
this  information  collection  is  permitted. 

For  all  of  these  reasons,  then,  the 
Commission  believes  that  the  Technical 
Standards  have  maximized  the  practical 
utility  of  the  information  collections 
they  require  while  at  the  same  time 
minimizing  the  burden  they  place  upon 
the  industry. 

Paperwork  Reduction  Act  Comments 

Comment:  One  commenter  stated  that 
the  Commission  did  not  properly  figure 
the  burden  upon  tribes  of  the 
information  collection  burdens  imposed 
by  the  Technical  Standards.  The 
Commission’s  focus  was  on  the  burdens 
on  gaming  laboratories,  which  are  not 
burdened  at  all  since  their  services  are 
compensated. 

Response:  The  Commission  disagrees. 
The  Commission’s  cost  estimates  do,  in 
fact,  list  the  226  tribal  gaming 
operations  and  226  tribal  gaming 
regulatory  authorities  as  respondents. 
The  burden  upon  them  is  minimal, 
however.  Though  the  tribal  gaming 
regulatory  authority  or  gaming  operation 
may  choose  to  submit  a  Class  II  gaming 
system  to  a  testing  laboratory  for 
evaluation,  the  standard  practice  is  to 
place  that  obligation  on  the 
manufacturers.  They  are  the  ones  best 
situated  to  provide  all  necessary 
prototype  hardware,  software  and 
documentation  to  the  testing 
laboratories  and  to  respond  to  testing 
laboratory  concerns  and  inquiries. 
Indeed,  manufacturers  already  have 
such  systems  set  up  for  compliance  with 
the  regulatory  requirements  of 
commercial  gaming  jurisdictions.  The 
emphasis  on  the  information  collection 
burdens  is,  therefore,  properly  on  the 
manufacturers  and  the  laboratories.  The 
burden  upon  the  tribes  is  minimal  and 
involves  retaining  laboratory  reports,  a 
standard  existing  practice:  identifying  a 
finite  number  of  grandfathered  Class  II 
gaming  systems  to  the  Commission;  and 
suitability  determinations  of  laboratory 
principals. 

Comment:  A  few  commenters  stated 
that  because  the  Technical  Standards 
will  take  effect  “all  at  once,’’  the 


Commission  underestimates  the 
turnover  rate  of  gaming  systems  and  the 
associated  paperwork  burdens. 

Response:  The  Commission  disagrees. 
The  Technical  Standards  provide  for  a 
five-year  grandfather  period  in  which 
existing  Class  11  gaming  systems  may  be 
brought  into  compliance.  The 
Commission  believes  that  existing  Class 
II  systems  will  be  brought  closer  to  or 
into  compliance  due  to  regular 
upgrades,  and  the  Technical  Standards 
specifically  allow  for  this  possibility. 
547.4(b)(4).  The  Commission  further 
believes  that  many  new,  compliant 
systems  will  be  brought  to  market  over 
this  period,  as  they  have  during  other 
five-yecU’  periods.  Neither  market 
condition  suggests  an  immediate 
turnover  of  existing  gaming  systems  or 
that  the  Commission  underestimated  the 
paperwork  burden  associated  with 
turnover. 

Comment:  A  few  commenters  stated 
that  the  Commission  has  failed  to  take 
any  steps  to  minimize  information 
collection  burdens  by  providing  for  the 
use  of  automated  information  collection, 
maintenance  or  submission  techniques. 

Response:  The  Commission  disagrees. 
There  is  no  limitation  in  the  Technical 
Standards  on  the  technology  usable  for 
information  collections.  Paperless 
submission,  maintenance,  and 
collection  of  information  is  perfectly 
acceptable. 

Comment:  One  commenter  stated  that 
the  Commission  underestimates  the 
time  it  will  take  the  testing  laboratories 
to  test  Class  II  gaming  systems  for 
grandfather  compliance,  depending  on 
whether  the  software  random  number 
generator  has  already  been  approved. 
The  commenter  therefore  recommends 
revising  upward  the  hours  burden  on 
the  testing  laboratories. 

Response:  Whether  or  not  the 
Commission  underestimated  the  time 
laboratory  testing  may  take,  this  is  not 
an  information  burden  placed  upon  the 
testing  laboratories.  The  information 
burden  refers  to  the  time  it  will  take  the 
testing  laboratory  to  write  the  reports  of 
their  findings  and  results.  That  time 
does  not  change,  even  if  the  time  for 
testing  does. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
the  Technical  Standards  do  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.). 


Review  of  Public  Comments 

A  number  of  commenters  made 
miscellaneous  editorial  suggestions  not 
intended  to  change  the  substance  of  the 
Technical  Regulations  but  to  improve 
sentence  structure,  correct  grammar, 
preserve  consistency  of  usage 
throughout  the  document,  etc. 

Response:  The  Commission  has 
accepted  all  such  changes  where  they 
improve  clarity  and  editorial 
consistency,  and  these  are  reflected 
throughout  the  final  rule.  Substantive 
changes  are  addressed  in  the  responses 
to  comments  below. 

General  Comments 

Comment:  A  number  of  commenters 
objected  to  the  adoption  of  the  > 

Technical  Standards  and  request  their 
withdrawal  unless  the  Commission 
accept,  without  alteration,  the  draft  of 
the  Technical  Standards  provided  to  it 
by  its  tribal  advisory  committee.  Based 
upon  these  differences,  and  the  inability 
of  the  Commission  to  come  to  consensus 
with  the  advisory  committee  about 
them,  others  commenters  asked  that  the 
Commission  not  proceed  w'ith  the 
Technical  Standards  but  return  to  the 
advisory  committee  for  further  drafting 
and  for  consultation  with  tribes. 

Response:  As  said  above,  the 
Commission  greatly  values  and- 
appreciates  the  work  on  the  technical 
standards  done  by  the  tribal  advisory 
committee  and  the  working  group  of 
tribal  leaders,  tribal  regulators,  and 
manufacturers  who  advised  them. 
During  drafting,  the  Commission  did 
state  to  the  Committee  members  that 
their  role  was  advisory  and  that  the 
Commission  could,  as  the  final 
decision-maker,  choose  to  depart  from 
the  draft  provided.  The  Commission 
believes  that  this  was  appropriate 
insofar  as  this  is  consistent  with  its 
federal  regulatory  oversight  mission. 
Nonetheless,  most  of  what  the 
Commission  proposed  as  part  547  was 
taken  verbatim  from  the  draft  that  the 
advisory  committee  supplied. 

There  were,  of  course,  some 
departures  from  the  advisory 
committee’s  draft,  and  the  one  that  has 
received  the  most  comments — all  in 
opposition — is  the  requirement  that 
compliance  with  the  'Technical 
Standards  also  requires  compliance 
with  the  proposed  part  546, 
classification  standards.  As  the 
Commission  has  withdrawn  the 
proposed  classificatiorv  standards  (see 
notice  of  withdraw’al  published 
simultaneously),  the  Commission  has 
removed  all  references  to  them. 

Nonetheless,  the  rule  still  departs 
from  the  recommended  draft  in  a  few 
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ways.  The  rule  still  requires  a  certain 
minimum  probability,  the  recall  of 
entertaining  displays,  and  hardware 
compliance.  As  explained  in  detail 
below,  the  Commission  believes  that 
these  requirements  are  appropriate.  That 
said,  in  order  to  stay  abreast  of  advances 
in  technology,  the  Commission  intends 
to  regularly  revisit  its  technical 
standards,  and  in  doing  so  it  will  pay 
particular  attention  to  these  provisions 
that  have  caused  such  disagreement.  In 
so  doing,  the  Commission  intends  to 
consult  further. 

Other  departures  from  the  advisory 
committee  draft  have  been  raised  as 
comments,  and  the  Commission’s 
responses  to  those  comments  are  also 
set  out  below. 

Comment:  Several  comments  stated 
that  the  comment  period  was  not  long 
enough. 

Response:  In  the  October  24.  2007 
notice  of  proposed  rulemaking,  the 
Commission  initially  provided  that  the 
comment  period  wmuld  end  on 
December  10,  2007,  a  period  of  47  days. 
Because  early  comments  requested 
additional  time,  the  Commission 
extended  the  comment  period  until 
March  9,  2008,  creating  a  total  comment 
period  of  138  days  (including  the  date 
of  publication).  The  Commission 
believes  that  this  period  was  more  than 
sufficient,  given  the  extensive  and 
thoughtful  comments  it  received  and 
that  have  informed  this  final  rule. 

Comment:  A  number  of  commenters 
faulted  the  Commission’s  consultation 
with  tribes  about  the  Technical 
Standards.  Some  stated  that  the 
Commission’s  use  of  advisory 
committees  was  not  a  substitute  for 
consultation.  Others  stated  that  the 
Commission  did  not  consult,  or  consult 
sufficiently,  on  the  Technical  Standards, 
particularly  after  the  advisory 
committee  provided  its  final  draft  to  the 
Commission. 

Response:  The  Commission  stands  by 
its  record  on  consultation.  The 
Commission  does  not  believe  that  its 
use  of  the  advisory  committee  was  a 
substitute  for  consultation,  and  it  has  set 
out  the  details  of  its  consultations 
above. 

As  to  the  quality  of  consultation, 
some  commenters  fault  the  Commission 
for  not  allotting  sufficient  time  for 
individual  consultation  sessions.  The 
Commission  understands  and 
appreciates  this  concern.  The 
Commission  would  point  out,  however, 
that  it  goes  to  great  time  and  expense 
traveling  to  large  regional  and  national 
gaming  association  meetings  to  make 
itself  available  for  consultations,  and 
this  minimizes  the  burdens  of  time  and 
expense  for  the  tribes.  The  Commission 


would  point  out  as  well  that  with 
approximately  225  tribes  engaged  in 
gaming,  balancing  the  time  spent  in 
consultations  on  the  one  hand  with  the 
Commission’s  other  duties  and 
obligations  on  the  other  is  difficult. 
Further,  the  Commission  believes  that 
the  criticism  concerning  the  quality  of 
consultation  about  the  technical 
standards,  however,  is  an  unfair  one, 
when  only  25%  of  the  tribes  accepted 
invitations  for  consultation  between 
September  2005  and  December  2007 
and  only  a  minority  of  those  that 
accepted  actually  chose  to  discuss  the 
Technical  Standards. 

That  said,  the  Commission  recognizes 
that  there  are  many  views  about  what 
consultation  is  and  how  it  may  best  be 
done.  The  Commission  is  not  married  to 
its  consultation  practices  and  has 
already  begun  a  dialogue  and 
collaboration  with  tribal  leaders, 
through  the  National  Congress  of 
American  Indians  and  the  National 
Indian  Gaming  Association,  about 
finding  mutually  satisfactory  methods  of 
consultation. 

Finally,  the  Commission  would  note 
that  its  extensive  consultation  was 
successful  and  resulted  in  significant 
changes  to  the  Technical  Standards — all 
for  the  better,  the  Commission  believes. 
Most  prominent  among  these  was  the 
Commission’s  decision  to  abandon  its 
first  proposed  technical  standards  to 
begin  the  process  of  drafting  technical 
standards  over  again  from  the 
beginning. 

Comment:  A  number  of  commenters 
suggested  that  the  Technical  Standards 
will,  alone  or  in  combination  with  the 
proposed  Classification  standards  and 
MICS,  have  a  devastating  economic 
effect  on  Class  11  gaming,  as 
demonstrated  by  the  Commission’s  own 
economic  impact  study.  These  and  other 
commenters  felt  that  study  is  itself 
flawed,  as  it  both  improperly  calculates 
some  economic  effects  and  ignores 
others,  such  as  local  effects  and  costs.  In 
addition  to  the  obvious  direct  economic 
consequences,  a  few  commenters  also 
saw  a  loss  of  negotiating  power  in  future 
dealings  with  the  states. 

Response:  The  Commission  disagrees. 
The  Commission  does  not  see  an 
economic  collapse  of  Class  II  gaming  as 
a  result  of  the  Technical  Standards. 
There  is  no  support  for  that  proposition. 
While  the  economic  impact  study  of  Dr. 
Alan  Meister  of  the  Analysis  Group  does 
find  that  there  will  be  costs  to  comply 
with  the  Technical  Standards,  the  vast 
majority  of  the  economic  impact  from 
the  set  of  four  regulations  proposed  in 
October  24,  2007,  stems  from  the 
projected  revenue  loss  and  the 
compliance  costs  associated  with  the 


now-discarded  classification  standards. 
This  is  so,  even  assuming  the 
calculation  and  under-counting 
criticisms  of  the  study  are  in  fact 
correct. 

Further,  the  Commission’s  cost- 
benefit  analysis  finds  that  the  Technical 
Standards,  considered  independently, 
are  not  a  major  rule.  They  impose  an 
annual  cost  of  approximately  $3 
million — hardly  an  onerous  cost  when 
compared  to  the  $25  billion  in  gross 
gaming  revenue  the  industry  earned  in 
2007.  Taken  together  with  the  proposed 
Class  II  MICS,  the  annual  costs  are  not 
much  higher.  Adoption  of  the  Technical 
Standards,  therefore,  alone  or  with  the 
MICS,  will  not  imperil  the  viability  of 
Class  II  gaming  and  will  not  impair  the 
tribes’  negotiating  power  in  dealings 
with  the  states. 

Comment:  One  commenter  felt  that 
the  Technical  Standards  will  not  work 
because  they  are  built  upon  the 
mistaken  assumption  that  Class  II 
gaming  is  based  upon  gaming 
components. 

Response:  The  Commission  disagrees. 
The  Technical  Standards  do  not  assume 
that  Class  II  gaming  is  based  upon 
cpmponents.  Central  to  the  Technical 
Standards  is  the  idea  of  the  Class  II 
gaming  system,  which  allows  the 
Technical  Standards  to  address  all  of 
the  various  ways  that  Class  11  games  can 
be  played.  The  notion  of  the  “gaming 
system,”  for  example,  encompasses 
bingo  whether  it  is  played  electronically 
on  client-server  architectures,  with  ping 
pong  balls  drawn  from  a  hopper  and 
cards  marked  by  an  electronic  minder 
purchased  at  a  point-of-sale  retail 
station,  or  with  some  other  system. 
Necessarily,  then,  the  definition  of 
system  makes  reference  to 
“components,”  for  it  is  the  unique 
collection  of  components  that  makes  up 
a  gaming  system.  It  is,  however,  the 
system,  and  not  individual  components, 
that  must  comply  with  the  requirements 
of  the  Technical  Standards. 

Comment:  A  number  of  commenters 
suggested  that  the  Commission’s  rule- 
making  process  was  itself  flawed,  over 
and  above  any  consideration  of 
economic  effect  the  Technical  Standards 
might  have.  Some  commenters  felt  that 
the  Commission  is  not  an  independent 
regulatory  agency  and,  as  such,  it  has 
failed  to  comply  with  the  requirements 
of  Executive  Orders  12875,  12866,  and 
13175  and  the  Unfunded  Mandates 
Reform  Act.  2  U.S.C.  658(1);  1502(1).  A 
few  felt  that  the  Commission  has  failed 
to  comply  with  the  Federal  Advisory 
Committees  Act  (FACA)  or  the 
Government  Performance  and  Results 
Act  (GPRA).  Others  felt  that  the 
Commission  should  not  have  published 
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the  proposed  rules  before  the  economic 
impact  study  was  ready  and  should 
have  considered  other  regulatory 
alternatives.  Others  still  find  that  the 
regulations,  if  made  final,  would  result 
in  a  regulatory  taking,  contrary  to  the 
Commission’s  finding  in  the  proposed 
rule. 

Response:  The  Commission  disagrees. 
Congress  has  made  abundantly  clear 
that  it  intended  the  Commission  to  be 
an  independent  regulatory  agency  and, 
as  such,  exempt  from  the  requirements 
of  these  Executive  Orders  and  the 
Unfunded  Mandates  Reform  Act.  The 
Senate  report  accompanying  the  passage 
of  IGRA  provides  Congress’s  intention 
clearly  and  unambiguously:  The  bill 
“established  a  National  Indian  Gaming 
Commission  as  an  independent  agency 
within  the  Department  of  Interior.”  S. 
Rep.  No.  100-446,  at  1  (1988).  When  it 
amended  IGRA  in  2005,  Congress 
reiterated  its  intention: 

Additionally,  it  is  to  be  noted  that  the 
NIGC  is  an  independent  regulatory  agency. 
This  status  has  ramifications,  including,  that 
the  agency  is  not  governed  by  Executive 
Order  13175,  which  compels  agencies  other 
than  independent  regulatory  agencies  to 
consult  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  The  Executive  Order 
encourages  independent  agencies  to  observe 
its  precepts,  however,  and  the  Committee 
notes  with  approval  that  the  Commission, 
through  its  current  consultation  policy,  has 
endeavored  to  do  so. 

S.  Rep.  No.  109-122  at  3  (2005). 

As  to  the  publication  of  the  economic 
analysis  after  publication  of  the  rule, 
that,  while  not  ideal,  did  not  deprive  the 
industry  or  the  interested  public  of  the 
benefit  of  the  report,  as  the  careful 
comments  submitted  about  its 
methodological  failings  make  clear. 
Likewise,  the  Commission  has 
considered  regulatory  alternatives,  not 
the  least  of  which  is  its  withdrawal  of 
the  proposed  Classification  standards. 

As  to  compliance  with  FACA,  the 
Commission’s  advisory  committees  are 
exempt  from  the  requirements  of  FACA 
because  the  non-Commission  members 
were  elected  officials  of  tribal 
governments,  or  their  authorized 
designees,  acting  in  their  official 
capacities.  41  CFR  102-3. 40(g). 

As  to  compliance  with  GP^,  the 
Commission  agrees  that  Public  Law 
109-221,  the  Native  American 
Technical  Corrections  Act  of  2006, 
provides  that  the  NIGC  shall  be  subject 
to  the  GPRA.  On  September  30,  2007, 
the  NIGC  submitted  a  draft  performance 
and  accountability  report  with  the 
Office  of  Management  and  Budget  for 
review.  The  Commission  is  currently 
making  revisions  to  its  GPRA  plan. 


Further,  on  September  18,  2008,  the 
Commission  released  a  draft  five-year 
strategic  plan  to  tribes,  tribal  trade 
associations,  and  Congress  for 
comments.  The  strategic  plan,  like  the 
performance  plan,  is  required  by  GPRA. 

Finally,  the  comment  about  regulatory 
taking  is  premised  upon  the  wholesale 
disappearance  of  the  Class  II  gaming 
industry  as  a  result  of  adoption  of  the 
Technical  Standards.  As  the 
Commission  said  above,  with  the 
relatively  small  cost  of  the  Technical 
Standards  alone,  or  together  with  the 
MICS,  there  will  be  no  complete 
destruction  of  Class  II  gaming.  There 
will  be  no  complete  loss  of  the 
economically  beneficial  or  productive 
use  of  tribes’  Class  II  investments  and, 
by  definition,  no  regulatory  taking.  See, 
e.g.,  Lucas  v.  South  Carolina  Coastal 
Council,  505  U.S.  1003,  1015  (1992). 

Comment:  A  few  commenters 
suggested  that  the  Commission  lacks  the 
statutory  authority  to  promulgate  the 
Technical  Standards,  one  analogizing 
the  situation  to  that  in  Colorado  Indian 
Tribes  v.  NIGC,  466  F.3d  134  (DC  Cir. 
2006)  [CRIT),  where  the  DC  Circuit 
ultimately  found  that  the  Commission 
lacked  the  authority  to  promulgate  and 
enforce  Class  111  minimum  internal 
control  standards. 

Response:  The  Commission  disagrees. 
IGRA  does  give  the  Commission  the 
authority  to  adopt  the  Technical 
Standards.  Congress  was  expressly 
concerned  that  gaming  under  IGRA  be 
“conducted  fairly  and  honestly  by  both 
the  operator  and  players.”  25  U.S.C. 
2702(2).  The  Technical  Standards  are 
specifically  designed  to  protect  the 
integrity,  fairness  and  safety  of  Class  II 
gaming.  Adopting  the  Technical 
Standards  is  consistent  with  the 
authority  granted  the  Commission  to 
monitor,  inspect,  and  examine  Class  II 
gaming,  25  U.S.C.  2706  (b)(l)-(4),  and  to 
promulgate  such  regulations  as  it  deems 
appropriate  to  implement  the  provisions 
of  IGRA.  25  U.S.C.  2706(b)(10).  The 
Commission  disagrees  with  the 
commenter  who  drew  the  opposite 
conclusion. 

The  Commission  likewise  believes 
that  this  reading  distinguishes  this 
circumstance  from  the  CRIT  case.  There, 
the  Court  found  that  2706(b)(10)  could 
not  be  a  source  of  authority  for  Class  III 
MICS  because  there  are  no  applicable 
provisions  in  IGRA  concerning  day-to- 
day  Class  III  regulatory  authority  that 
the  Commission  could  implement 
through  rulemaking.  Here,  by  contrast, 
the  Commission  is  implementing  its 
monitoring,  inspecting,  and  examining 
authority  over  Class  II  gaming, 
specifically  granted  by  IGRA  in  25 
U.S.C.  2706(b). 


In  particular,  the  Technical  Standards 
make  meaningful  the  Commission’s 
monitoring,  inspection,  and 
examination  authority.  As  stated  above, 
the  Technical  Standards  do  not,  and  are 
not  designed  to,  prescribe  the  design  or 
features  of  Class  II  gaming  systems.  To 
the  contrary,  the  Technical  Standards 
set  out  various  minimum  ways  that 
gaming  systems  can  meet  IGRA’s  goal  of 
^ensuring  that  gaming  is  conducted  fairly 
and  honestly,  both  by  operators  and  by 
the  public,  25  U.S.C.  2702(2),  leaving 
specific  implementations  designed  to 
meet  those  regulatory  goals  to  the  tribal 
gaming  regulatory  authorities  and 
industry. 

For  example,  the  Technical  Standards 
require  components  that  store  financial 
instruments  and  that  are  not  operated 
under  the  control  of  a  gaming  operation 
employee  “shall  be  located  within  a 
secure  and  locked  area  or  in  a  locked 
cabinet  or  housing  that  is  of  a  robust 
construction  designed  to  resist 
determined  illegal  entry  and  to  protect 
internal  components.”  How  exactly 
“robust  construction”  is  to  be 
implemented,  the  Technical  Standards 
do  not  say,  but  the  purpose  of  the 
standard  is  clear — assets  held  in  gaming 
equipment  are  to  be  secure  from  theft 
and  tampering. 

Similarly,  the  Technical  Standards 
require  that  progressive  awards  on  Class 
II  gaming  systems  have  a  minimum 
chance  of  being  hit  of  1  in  100,900,000. 
What  precisely  the  chances  of  hitting 
the  awcU'd  are  or  should  be,  the 
Technical  Standards  do  not  say,  leaving 
the  matter  instead  to  the  tribal  gaming 
regulatory  authorities  and  the  market. 

As  stated  below,  the  purpose  of  the 
minimum  probability  requirement  is  to 
ensure  fairness  in  the  play  of  Class  II 
games  by  eliminating  advertised  awards 
that  will  never  be  hit  because  the 
chances  of  doing  so  are  astronomically 
low. 

Before  a  Class  II  gaming  system  may 
be  placed  on  the  floor  and  offered  to  the 
public  for  play,  it  must  be  submitted  to 
a  independent  gaming  laboratory,  which 
will  test  the  system  for  compliance  with 
the  Technical  Standards.  The  testing 
laboratory  will  then  submit  a  report  of 
its  findings  to  the  tribal  gaming 
regulatory  authority,  which  in  turn  will 
approve  the  system  for  play  (or  not). 

The  tribal  gaming  regulatory  authority 
will  keep  the  testing  laboratory’s  report 
and  a  record  of  its  approval. 

It  is  this,  then,  that  enables  the 
Commission,  through  its  monitoring, 
inspection  and  examination  authority  to 
ensure  the  security  of  Class  II  gaming 
systems  and  assets,  to  ensure  the 
fairness  of  Class  II  games,  and  to  ensure 
that  tribes  are  the  primary  beneficiaries 
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of  their  gaming.  25  U.S.C.  2702(2).  The 
Commission  achieves  these  regulatory 
goals  hy  monitoring,  inspecting,  and 
examining  the  gaming  systems  and  the 
documentation  of  its  compliance  with 
the  Technical  Standards.  Given  all  of 
this,  the  Commission  disagrees  with  the 
commenter  who  concluded  that  it  lacks 
the  authority  to  promulgate  the 
Technical  Standards. 

Comment:  A  few  commenters 
objected  to  the  Technical  Standards  as 
encroaching  too  far  into  the  primary 
authority  and  responsibility  tribes  have 
to  regulate  Class  11  gaming  and 
overstepping  the  Commission’s 
oversight  regulatory  role. 

Response:  The  Commission  is  keenly 
aware  that  the  primary  responsibility  for 
regulating  Class  II  gaming  belongs  to  the 
tribes  and  has  no  desire  to  intrude  upon 
it.  The  Commission  is  also  aware  of  the 
substantial  sums  tribes  spend  upon 
regulation  and  the  excellent  job  they  do. 
The  Commission  does  not  believe  that 
the  Technical  Standards  improperly 
intrude  upon  the  tribes’  role  as  primary 
regulators.  Rather,  the  Technical 
Standards  have  been  drafted  and 
redrafted  to  ensure  that  the  tribes 
remain  the  primary  regulators. 

The  Technical  Standards  are  designed 
to  be  minimum  standards.  They  give  the 
tribal  gaming  regulatory  authorities  the 
primary  role  in  approving  Class  II 
gaming  systems  and  modifications 
thereto.  Indeed,  the  Commission  plays 
no  direct  role  under  the  Technical 
Standards  save  when  a  tribal  gaming 
regulatory  authority  seeks  a  variance. 
Further,  the  Technical  Standards 
specifically  contemplate  the  primacy  of 
the  tribal  gaming  regulatory  authorities 
insofar  as  they  may,  in  their  discretion, 
supplement  the  Technical  Standards  by 
adopting  additional  standards  or 
standards  more  stringent  than  the 
minimum  standards.  §  547.5(a).  The 
Commission  therefore  disagrees  with 
the  commenter  who  characterized  the 
Technical  Standards  as  directing  a 
specific  course  of  action  and  eliminating 
alternatives. 

The  Commission  also  disagrees,  as 
one  commenter  states,  that  25  U.S.C. 
2701(5)  demonstrates  that  the 
Commission  has  improperly  encroached 
upon  the  tribes’  authority:  “Indian  tribes 
have  the  exclusive  right  to  regulate 
gaming  activity  on  Indian  lands  if  the 
gaming  activity  is  not  specifically 
prohibited  by  Federal  law  and  is 
conducted  within  a  State  which  does 
not,  as  a  matter  of  criminal  law  and 
public  policy,  prohibit  such  gaming 
activity.’’  This  Congressional  finding 
does  not  mean  that  tribes  may  regulate 
Class  II  gaming  to  the  exclusion  of  the 
Commission.  Rather,  this  paragraph  is 


merely  a  restatement  of  the  holding  in 
California  v.  Cabazon  Band  of  Mission 
Indians,  480  U.S.  202  (1987).  From  that 
fundamental  starting  point,  the 
regulatory  structure  established  by 
IGRA,  including  the  Commission’s  role 
in  the  regulation  of  Class  II  gaming,  was 
built. 

Comment:  One  commenter  stated  that 
the  Technical  Standards  do  not 
recognize  the  regulatory  authority  and 
capability  of  tribes  that  have  earned  a 
Class  II  self-regulation  certificate. 

Response:  The  Commission  agrees 
that  the  Technical  Standards  do  not 
explicitly  refer  to  self-regulating  tribes, 
but  there  is  no  intent  to  slight  or  to 
diminish  the  regulatory  authority  and 
capabilities  of  self-regulating  tribes, 
wbich  are  evident  to  all  by  the  fact  of 
their  self-regulation. 

As  stated  above,  the  Technical 
Standards  are  not  intended  to  encroach 
on  the  regulatory  authority  of  any  tribal 
gaming  regulatory  authority.  The 
Technical  Standards  adopt  minimum 
standards  and  already-existing  best 
practices  such  as  the  testing  of  gaming 
equipment  by  testing  laboratories.  As 
such,  they  should  impose  only  the  most 
minimal  new  burdens  on  the  self¬ 
regulating  tribe. 

The  most  obvious  is  the  procedure 
surrounding  the  testing  and  certification 
of  grandfathered  gaming  systems.  That, 
however,  is  matter  of  national 
uniformity.  It  allows  the  Commission 
both  to  ensure  that  all  grandfathered, 
non-compliant  Class  II  gaming  systems 
across  the  nation  meet  certain  minimal 
standards  and  to  identify  and  track  all 
of  them. 

Though  self-regulating  tribes  do  have 
to  follow  Commission  regulations,  25 
CFR  518.4(a)(4),  the  Technical 
Standards  do  not  change  the 
applicability  of  IGRA’s  self-regulation 
provisions.  Self-regulating  tribes  are  still 
exempt  from  certain  of  the 
Commission’s  powers  as  delimited  in  25 
U.S.C.  2710(c)(5). 

Comment:  One  commenter  suggested 
that  the  adoption  of  the  Technical 
Standards  is  cu-bitrary  and  capricious 
primarily  because  the  Technical 
Standards  do  not  fix  an  identifiable 
problem  or  fill  a  regulatory  void, 
because  their  onerous  compliance 
obligations  bear  no  reasonable 
relationship  to  the  regulatory  benefit 
that  they  will  provide,  and  because  the 
Commission  has  provided  no  rational 
basis  for  the  standards. 

Response:  The  Commission  disagrees. 
As  a  matter  of  regulatory  best  practices, 
all  commercial  gaming  jurisdictions  and 
many,  if  not  most,  tribal  gaming 
jurisdictions  require  the  testing  of 
gaming  equipment  against  technical 


standards  and  the  subsequent  approval 
of  the  relevant  governmental  authority. 
The  Technical  Standards  are  designed 
to  uniformly  implement  a  minimum  set 
of  these  best  practices  across  Indian 
gaming.  That  they  are  not  so 
implemented  now,  and  in  some  places 
technical  standards  are  not 
implemented  at  all,  is  justification 
enough  for  their  need.  All  of  Indian 
gaming  benefits  when  the  nationwide 
gaming  public  may  be  assured  of  the 
integrity  and  fairness  of  Class  II  gaming, 
no  matter  where  implemented. 
Accordingly,  the  Commission  also 
disagrees  with  the  commenters  who 
suggested  that  the  Technical  Standards 
be  issued  not  as  regulations  but  as  a 
non-binding  bulletin. 

The  Commission  disagrees  that  this 
regulatory  benefit  is  outweighed  by 
onerous  compliance  obligations.  To  the 
contrary,  the  Commission  believes  that 
compliance  with  the  Technical 
Standards  is  not  onerous,  financially  or 
otherwise.  While  the  economic  impact 
study  of  Dr..  Alan  Meister  of  the 
Analysis  Group  does  find  that  there  will 
be  costs  to  comply  with  the  Technical 
Standards,  the  vast  majority  of  the 
economic  impact  from  the  set  of  four 
regulations  proposed  in  October  24, 
2007,  stems  from  the  projected  revenue 
loss  and  the  compliance  costs  associated 
with  the  now-discarded  classification 
standards.  Again,  the  Commission’s 
cost-benefit  analysis  finds  that  the 
Technical  Standards,  considered 
independently,  are  not  a  major  rule. 
They  impose  an  annual  cost  of 
approximately  $3  million — ^hardly  an 
onerous  cost  when  compared  to  the  $25 
billion  in  gross  gaming  revenue  the 
industry  earned  in  2007. 

Further,  the  general  rule  expressed  in 
the  Technical  Standards  is  that 
laboratory  review  and  tribal  gaming 
regulatory  authority  approval  is 
required  before  a  Class  II  gaming  system 
may  be  offered  to  the  public  for  play.  In 
establishing  this  procedure,  the 
Technical  Standards  merely  formalize 
the  best  practices  that  already  exist  both 
in  tribal  and  non-tribal  gaming 
jurisdictions  alike.  As  such,  the 
Commission  does  not  believe  that  the 
testing  procedure  is  onerous. 

Comment:  One  commenter  stated  that 
the  Technical  Standards  will  have  a 
chilling  effect  upon  Class  II  technology, 
limiting  use  to  today’s  technology  and 
inhibiting  or  prohibiting  its 
development  and  advancement.  IGRA, 
by  contrast,  states  that  the  tribes  are  to 
have  maximum  flexibility  in  the  use  of 
technology. 

Response:  The  Commission  disagrees. 
The  Commission  discarded  the  draft 
proposed  technical  standards  published 
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in  August  2006  for  precisely  this  reason. 
The  current  proposed  part  547  was 
therefore  specifically  designed  not  to 
prescribe  how  equipment  is  to  he  huilt 
but  to  state  the  desired  regulatory 
outcome,  leaving  it  to  the  ingenuity  of 
the  industry  to  figure  out  compliant 
designs,  whatever  form  the  new 
technology  may  take. 

Comment:  One  commenter  stated  that 
the  Technical  Standards  are  improperly 
retroactive  because  the  Commission 
lacks  the  authority  under  IGRA  to 
promulgate  retroactive  regulations. 

Response:  The  Commission  disagrees 
that  the  Technical  Standards  are 
retroactive.  The  Technical  standards 
apply  prospectively  only  and  do  not 
alter  the  legal  consequences  of  actions 
completed  before  their  effective  date. 

The  Technical  Standards,  in  other 
words,  attach  no  liability  to  any 
operation  of  any  non-compliant  Class  II 
gaming  systems  that  occurred  prior  to 
their  effective  date.  Indeed,  given  the 
grandfather  provisions  in  §  547.4,  they 
attach  no  liability  to  the  operation  of 
'non-compliant  systems  for  five  years 
after  the  effective  date  either.  As  such, 
the  Commission  disagrees  with  the 
commenters  who  characterized  the 
grandfather  provisions  as  unreasonable. 

That  said,  the  Technical  standards 
can  without  question  upset  settled 
expectations  based  upon  prior  law  and 
impose  economic  burdens  on  past 
conduct.  Some  tribes  will  have  invested 
in  Class  II  gaming  systems  that  will  have 
to  be  modified  or  replaced  during  the 
five-yeeir  grandfather  period.  This 
unsettling  of  expectations  and  the 
imposition  of  unexpected  economic 
burdens  in  this  way,  however,  does  not 
make  the  Technical  Standards 
retroactive.  See  Landgraf  v .  USI  Film 
Products.  511  U.S.  244,  269  n.  24  (1994) 
(“Even  uncontroversially  prospective 
statutes  may  unsettle  expectations  and 
impose  burdens  on  past  conduct:  *  *  * 
a  new  law  banning  gambling  harms  the 
person  who  had  begun  to  construct  a 

casino  before  the  law’s  enactment 
*  *  * 

Comments  Upon  §  547.3,  Definitions 

Comment:  One  commenter  suggested 
that  the  definitions  in  the  Technical 
Standards  should  conform  to  the 
definitions  in  the  companion  MICS, 

§  543.2,  unless  there  is  an  appropriate 
reason  for  different  terms. 

Response:  The  Commission  agrees 
and,  where  possible,  the  Commission 
has  used  terms  consistently  in  the  two 
rules.  It  was,  however,  not  always 
possible  to  do  so  as  the  two  rides  have 
different  objectives.  The  Technical 
Standards  are  intended  to  define  the 
technical  specifications  of  Class  II 


gaming  systems,  while  the  companion 
MICS  are  intended  to  set  minimum 
standards,  consistent  with  industry  best 
practices,  for  the  authorization, 
recognition,  and  recordation  of  gaming 
and  gaming-related  transactions. 
Consequently,  users  should  be  well 
aware  of  the  definition  section 
accompanying  each  rule. 

Comment:  A  number  of  commenters 
suggested  broadening  the  definition  of 
“agent”  to  include  any  person 
authorized  by  the  gaming  operation  and 
the  tribal  gaming  regulatory  authority  to 
undertake  specified  decisions,  actions, 
or  tasks,  whether  or  not  they  are 
employees  of  the  operation  or  licensed 
by  the  tribal  gaming  regulatory 
authority. 

Response:  As  the  Commission 
understands  the  comment,  the 
definition  of  “agent”  is  too  restrictive 
and  places  unnecessary  regulatory 
obstacles  in  the  way  of  routine  activities 
by  requiring  licensure  when  that  is  not 
always  necessary.  The  Commission 
agrees. 

The  Technical  Standards  use  the  term 
“agent”  when  prescribing  security 
standards  for  financial  instrument 
storage  components,  financial 
instrument  acceptors,  financial 
instrument  dispensers,  and  components 
that  determine  game  outcome.  One 
standard  applies  when  such 
components  are  operated  under  the 
direct  control  of  an  agent — e.g.,  a  cash 
drawer — and  another  applies  when  such 
components  are  operated  automatically, 
independently  of  such  control — e.g.,  a 
bill  acceptor.  These  individuals  may  or 
may  not  be  key  employees,  and 
therefore  IGRA  may  or  may  not  require 
their  licensure.  Accordingly,  the 
Gommission  believes  that  when  such 
individuals  are  key  employees  they 
must  be  licensed,  and  when  they  are  not 
key  employees,  their  licensure  is  a 
matter  left  to  the  tribal  gaming 
regulatory  authorities. 

The  Commission  has  edited  the 
definition  of  “agent”  in  conformance 
with  the  comment  to  read,  “An 
employee  or  other  person  authorized  by 
the  gaming  operation,  as  approved  by 
the  tribal  gaming  regulatory  authority, 
designated  for  certain  decisions,  tasks 
and  actions  in  the  gaming  operation.” 

Comment:  One  commenter  suggested 
changing  the  proposed  definitions  of 
“agent”  and  “employee”  to  create  a 
distinction  between  the  two  and  using 
“employee  or  agent”  throughout  part 
547,  where  the  proposed  text  says  only 
“agent.”  An  “employee”  would  mean 
an  employee  of  a  gaming  operation 
licensed  by  the  tribal  gaming  regulatory 
authority,  and  an  “agent”  would  be  a 
non-employee  “authorized  by  a  gaming 


operation  to  make  decisions  for,  or 
perform  tasks  or  action  on  behalf  of,  the 
gaming  operation.” 

Response:  See  response  to  previous 
comment. 

Comment:  A  number  of  commenters 
suggested  restoring  a  definition  of 
“promotional  account”  to  mean  “a  file, 
record  or  other  data  structure  that 
records  transactions  involving  a  patron 
or  patrons  that  are  not  otherwise 
recorded  in  a  patron  deposit  account.” 
That  definition  was  included  in  the 
draft  provided  to  the  Commission  by  its 
tribal  advisory  committee.  Similarly, 
these  commenters  suggest  restoring  the 
reference  to  “promotional  account”  to 
the  definition  of  “cashless  transaction” 
that  the  tribal  advisory  committee  had 
provided. 

Response:  The  Commission  disagrees. 
The  Commission  removed  the  term 
“promotional  account”  from  the 
Technical  Standards’  definitions 
because  the  term  appears  nowhere  else 
in  the  text.  Therefore  the  definition  of 
the  term  is  unnecessary. 

Comment:  One  commenter  suggested 
for  editorial  consistency  a  change  to  the 
definition  of  Random  Number  Generator 
from  that  which  produces  “outputs  that 
are  effectively  random”  to  one  that 
produces  “outputs  that  comply  with  the 
provisions  of  section  547.14.” 

Response:  The  Commission  believes 
that  the  proposed  definition  is 
sufficiently  clear  and  that  adopting  the 
suggested  comment  would  create  a 
peculiar  and  undesirable  result:  A 
random  number  generator  that  did  not 
comply  with  the  requirements  of 
§  547.14  would,  by  definition,  not  be  a 
random  number  generator  at  all,  as 
opposed  to  merely  a  non-compliant  one. 

Comments  Upon  §  547.4,  Compliance 
Section  Title 

Comment:  One  commenter  suggested 
that  the  title  of  this  section  should  be 
changed  from  “How  do  I  comply  with 
this  part”  to  “How  does  a  tribal 
government,  tribal  gaming  regulatory 
authority,  or  tribal  gaming  operation 
comply  with  this  part?”  These  entities, 
rather  than  unspecified  individuals,  are 
the  parties  required  to  comply. 

Response:  The  Commission  agrees 
and  has  adopted  the  change  as 
suggested. 

Section  547.4(a)(1) — Limited  Immediate 
Compliance 

Comment:  One  commenter  suggested 
edits  that  would  specifically  require  the 
supplier  or  manufacturer  to  submit  the 
Class  II  gaming  system  software  to  a 
testing  laboratory  for  verification. 

Response:  The  Commission  disagrees. 
The  Commission  recognizes  that  the 
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standard  practice  is  for  the 
manufacturer  or  supplier  to  make 
laboratory  submissions,  and  nothing  in 
the  Technical  Standards  prohibits  that. 
The  Commission  did  not  specify  that  it 
be  the  manufacturer  or  supplier  who 
makes  the  submission  so  that  the  tribal 
gaming  regulatory  authority  could 
choose  whether  this  obligation  should 
fall  on  the  manufacturer  or  supplier,  the 
gaming  operation,  or  the  tribal  gaming 
regulatory  authority  itself. 

Comment:  One  commenter  suggested 
that  the  submission  be  accompanied  by 
“any  hardware,  documentation  or  other 
information  necessary  to  test  such 
software.” 

Response:  The  Commission  disagrees 
as  the  edit  is  unnecessary.  Rather  than 
attempt  to  specify  everything  that  must 
be  submitted,  and  perhaps  omit 
something  that  might  be  necessary  in 
individual  or  unusual  cases,  the 
Technical  Standards  attempt  to  leave 
what  is  required  for  testing  to  the  testing 
laboratories  themselves. 

Section  547.4(a)(2) — Limited  Immediate 
Compliance 

Comment:  One  commenter  suggested 
that  this  paragraph  setting  out  the 
requirement  of  limited  immediate 
compliance  appears  to  have  omitted 
mention  of  §  547.8(f),  the  requirement 
that  there  be  some  means  of  software 
signature  verification  for  game  software. 
It  is  included  and  required  elsewhere  in 
the  section,  e.g.,  in  the  requirements  of 
the  report  that  the  testing  laboratory 
must  issue  in  §  547.4(a)(4). 

Response:  The  Commission  agrees 
and  has  corrected  the  omission. 

Section  547.4(a)(4) — Limited  Immediate 
Compliance 

Comment:  One  commenter  suggested 
that  the  section  does  not,  but  should, 
address  what  happens  when  the  gaming 
laboratory  does  not  issue  its  report 
within  120  days  after  the  effective  date 
of  part  547. 

Response:  The  comment  makes  clear 
that  the  section  does  not  read  in  the  way 
the  Commission  intended.  The 
Commission  did  not  intend  to  confine 
the  entire  limited  immediate 
compliance  process  to  the  first  120  days 
after  the  effective  date.  Rather,  it 
intended  to  allow  grandfathered  systems 
to  be  certified  as  such  no  matter  how 
long  the  lab  process  took,  provided  that 
the  submission  was  made  within  the 
first  120  days  after  the  effective  date  of 
part  547.  The  Commission  has  changed 
the  wording  in  this  paragraph  to  make 
this  clear.  It  has  removed  the  120-day 
requirement  language  from  547.4(a)  and 
placed  it  within  547.4(a)(1),  thus 
making  the  time  limit  applicable  only  to 


the  submission  of  the  gaming  system  to 
the  lab.  Paragraph  547.4(a)(1)  now 
reads:"*  *  *  Require  that  all  Class  II 
gaming  system  software  that  affects  the 
play  of  the  Class  II  game  be  submitted, 
together  with  the  signature  verification 
required  by  §  547.8(f),  to  a  testing 
laboratory  recognized  pursuant  to 
paragraph  (f)  of  this  section,  within  120 

days  after  the  effective  date  of  this  part; 
***** 

That  said,  however,  it  is  in  the 
interest  of  gaming  operations  for  the 
testing  laboratory  to  complete  its 
evaluation  and  for  the  tribal  gaming 
regulatory  authority  to  issue  its 
grandfather  certifications  as  quickly  as 
possible.  Section  547.4(b)  requires  both 
of  those  things  to  occur  before  a  Class 
II  gaming  system  is  grandfathered  and 
available  for  play  under  the  Technical 
Standards. 

Comment:  One  commenter  suggested 
that  the  submission  process  is 
unworkable  in  the  circumstance  where 
a  tribe  no  longer  has  a  relationship  v\(ith 
the  manufacturer(s)  of  its  gaming 
systems. 

Response:  The  Commission  disagrees. 
As  stated  above,  there  is  no  requirement 
that  the  manufacturer  make  the 
submission  to  the  testing  laboratory  for 
grandfather  review.  The  tribal  gaming 
regulatory  authority  may  require  the 
operation  to  do  so.  In  the  alternative,  if 
one  tribe  requires  a  manufacturer  to 
submit  a  system  to  a  lab,  another  tribe 
running  that  same  gaming  system  may 
rely  on  the  same  laboratory  report. 

Comment:  One  commenter  suggested 
that  the  language  of  this  paragraph  be 
clarified  to  provide  the  tribal  gaming 
regulatory  authority  120  days  to  issue  a 
certificate  of  grandfather  status  after 
receiving  the  testing  laboratory’s  report. 

Response:  Given  the  comment  and 
resulting  change  above,  the  Commission 
believes  that  this  change  is  unnecessary. 
The  tribal  gaming  regulatory  authority 
will  issue  a  certificate  of  grandfather 
status  as  it  deems  appropriate. 

Comment:  One  commenter  suggested 
that  as  drafted,  §  547(a)(4)  does  not 
make  sufficiently  clear  that  “the  testing 
laboratory  only  certifies  that  the 
submitted  game  software  complies  with 
the  specified  standards,”  while  the 
tribal  gaming  regulatory  authority 
certifies  that  the  Class  II  gaming  system 
is  eligible  for  grandfather  status. 

Response:  The  Commission  disagrees. 
As  an  initial  matter,  the  testing 
laboratory  is  not  required  to  “certify” 
that  game  software  meet  any  standmds. 
Rather,  it  is  required  only  to  issue  a 
report  as  to  its  findings.  Beyond  that, 
the  Commission  believes  that  the  this 
paragraph,  as  proposed,  makes  the 
respective  responsibilities  of  the  testing 


laboratory  and  the  tribal  gaming 
regulatory  authority  clear.  The 
Commission  has,  however,  made  a  few 
minor  editorial  changes  to  ensure  that 
clarity. 

Section  547.4(b)(2)  and  Elsewhere, 
Compliance  With  Classification 
Standards 

Comment:  For  many  and  varied 
reasons,  many  commenters  objected  to 
requiring  compliance  with  the 
Commission’s  proposed  Classification 
regulations,  proposed  25  CFR  part  546, 

72  FR  60483  (Oct.  24,  2007),  as  part  of 
the  Technical  Standards.  These 
commenters  asked,  therefore,  that  all 
such  cross-references  and  cross¬ 
compliance  requirements  be  deleted. 

Response:  As  the  Commission  has 
withdrawn  the  proposed  classification 
standards  (see  notice  of  withdrawal 
published  simultaneously),  the 
Commission  has  removed  all  references 
to  them. 

Section  547.4(b)(4)  and  Elsewhere, 
Compliance  With  Class  II MICS 

Comment:  Many  commenters  objected 
to  requiring  compliance  with  the 
Commission’s  Class  II  Minimum 
Internal  Control  Standards  as  part  of  the 
Technical  Standards,  pointing  out  that 
the  two  sets  of  rules  serve  different 
purposes.  Technical  Standards  contain, 
in  essence,  design  standards  to  which 
laboratories  can  test  before  a  gaming 
system  goes  into  operation,  while  MICS 
contain  operational  standards  that  apply 
after  gaming  systems  go  into  operation. 
Further,  testable  design  standards 
should  be  placed  in  the  Technical 
Standards,  while  operational  standards 
belong  in  the  Class  II  MICS  and  cross- 
references  should  be  removed. 

Response:  For  the  most  part,  the 
Commission  agrees.  However,  the  line 
between  the  two  kinds  of  regulation  is 
not  impermeable.  There  are  times  when 
the  means  for  complying  with  a 
particular  internal  control  standard  is 
built  into  a  component  of  the  Class  II 
gaming  system  and  can  be  tested  by  the 
testing  laboratory.  In  those  cases,  a  cross 
reference  from  one  set  of  regulations  to 
the  other  is  appropriate.  Such  cross 
references  therefore  appear  in  §  547.4(c), 
testing  and  approval  of  Class  II  gaming 
systems  generally,  and  §  547.4(d), 
emergency  hardware  and  software 
changes,  and  require  compliance  with 
any  testable  standards  in  the  MICS. 

Further,  §§  547.5(b)(4)(i),  (ii),  and 
(iii)(B)  all  contain  references  to  the  Class 
II  MICS.  These  paragraphs  state  that  that 
among  the.  permissible*  modifications  of 
grandfathered  Class  II  gaming  systems 
are  those  that  advance  the  system’s 
overall  compliance  not  only  with  the 
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Technical  Standards  but  also  with  the 
MICS.  These  cross-references,  insofar  as 
they  both  advance  regulatory 
compliance  and  maintain  the  economic 
viability  of  grandfathered  gaming 
systems,  will  remain. 

Section  547.4(h) — Grandfather 
Provisions 

Comment:  One  commenter  suggested 
rewriting  this  paragraph  to  make  clear 
that  a  Class  II  gaming  system  can  qualify 
for  grandfather  status  if  it  was  placed  in 
a  tribal  gaming  facility  by  the  effective 
date  of  the  Technical  Standards  or  was 
manufactured  by  that  date. 

Response:  The  Commission  believes 
that  the  commenter  has  correctly  stated 
the  intent  of  §  547.4(b)  and  that  the 
language  of  the  proposed  rule  already 
stated  this  clearly. 

Section  547.4(b),  (c)(3) — Grandfather 
Clause,  Duration 

Comment:  A  number  of  commenters 
suggested  making  player  interfaces 
permanently  exempt  from  the 
requirements  of  the  Technical 
Standards.  One  commenter  suggested 
that  all  existing  Class  II  gaming 
technology  be  permanently  exempt  from 
the  Technical  Standards.  To  do 
otherwise, 'the  commenters  suggested, 
will  have  significant  negative  financial 
consequences  for  Indian  gaming.  Others, 
similarly,  suggested  that  the  grandfather 
period  was  too  short  because  five  years 
is  not  the  proper  measure  of  the  useful 
life  of  a  Class  II  gaming  system.  A  few 
others  suggested  that  the  grandfather 
period  was  inadequate  because  there  are 
no  compliant  systems  on  the  market 
today. 

Response:  The  Commission  does  not 
agree  that  perpetually  exempting  player 
interfaces  or  all  existing  Class  II 
technology  from  the  Technical 
Standards  is  appropriate  or  that  the  five- 
year  term  is  insufficient.  While  Dr. 
Meister’s  economic  impact  report  does 
find  that  there  will  be  costs  to  comply 
with  the  Technical  Standards,  the  vast 
majority  of  the  economic  impact  stems 
from  the  projected  revenue  loss  and  the 
compliance  costs  associated  with  the 
now-discarded  classification  standards. 
Again,  the  cost  to  the  industry  of 
complying  with  the  Technical 
Standards  is  approximately  $3  million 
annually. 

Further,  there  is  a  good  regulatory 
reason  for  grandfathering  existing 
hardware  for  only  five  years.  By 
definition,  grandfathered  hardware  is 
not  compliant  with  all  of  the 
requirements  of  the  technical  standards. 
Perpetually  grandfathering  existing 
hardware  will  create  a  permanent  class 
of  non-compliant  equipment.  That  is  not 


consistent  with  the  regulatory  purpose 
of  the  technical  standards,  namely  to 
ensure  the  integrity  and  security  of 
Class  II  gaming  systems  and  the 
accountability  of  Class  II  gaming 
revenue.  What  is  more,  the  Commission 
believes  that  market  forces  will  move 
equipment  toward  greater  compliance 
and  that  if  most  current  systems  are  not 
compliant,  they  are  not  far  from 
compliant  either.  Thus,  the  Technical 
Standards  specifically  provide  that 
tribal  gaming  regulatory  authorities,  in 
their  discretion,  may  require  or  permit 
changes  to  grandfathered  equipment 
that  will  bring  the  equipment  into  better 
(if  still  incomplete)  compliance,  or  even 
complete  compliance.  547.4(b)(4)(ii). 
Finally,  as  most  systems  in  play  today 
were  put  into  play  long  before  the 
effective  date  of  the  Technical 
Standards,  they  will  have  a  useful  life 
longer  than  five  years,  even  if  they  are 
removed  from  play  at  the  end  of  the 
grandfather  period. 

Section  547.4(d) — Emergency  Hardware 
and  Software  Changes 

Comment:  One  commenter  suggested 
that  the  use  of  the  term  “game  software” 
in  this  paragraph  is  unnecessarily 
limiting.  The  section  contemplates 
emergency  changes  necessary  to  correct 
problems  “affecting  the  fairness, 
security,  or  integrity  of  a  game  or 
accounting  system  or  any  cashless 
system,  or  voucher  system.”  However, 
the  paragraph  then  only  contemplates 
modified  “game  software,”  which  by 
definition  excludes  software  for  cashless 
systems  or  voucher  systems.  The 
commenter  recommends  changing 
“game  software”  to  “software”  to 
accommodate  emergency  changes  to 
these  systems  as  well. 

Response:  The  Commission  agrees 
and  has  made  the  suggested  change. 

§  547.4(d)(2)(ii) — Emergency  Hardware 
or  Software  Changes,  Subsequent 
Submission  to  Testing  Laboratory 

Comment:  A  number  of  commenters 
suggested  changing  the  procedures 
applicable  to  emergency  hardware  of 
software  changes  to  eliminate 
submission  to  a  testing  laboratory  when 
the  modifications  would  not  affect  the 
outcome  of  the  game. 

Response:  The  Commission  disagrees. 
The  Technical  Standards  are  an  attempt 
to  provide  a  regulatory  means  for 
assuring  the  integrity  and  security  of 
Class  11  gaming.  These  ends  are  best  met 
when  all  Class  II  gaming  hardware  and 
software,  and  all  modifications  to 
gaming  hardware  and  software,  are 
verified  by  an  independent  testing 
laboratory  and  subject  to  the 
supervision  of  a  tribal  gaming  regulatory 


authority.  Providing  an  exception  to  this 
verification  and  supervision  does  not 
serve  this  end.  All  modifications  should 
be  reviewed  so  that  the  integrity  and 
security  of  Class  II  gaming  systems  are 
not  inadvertently  compromised. 

Section  547.4(f) — Testing  Laboratories, 
Generally 

Comment:  One  commenter  suggested 
that  it  should  be  the  Commission,  rather 
than  the  tribal  gaming  regulatory 
authorities,  that  selects  the  testing 
laboratories  used  for  testing  under  the 
Technical  Standards.  Doing  so,  the 
commenter  reasons,  would  ensure  the 
independence  of  the  laboratories. 

Response:  The  Commission  disagrees. 
The  tribes  have  the  primary 
responsibility  for  regulating  gaming 
under  IGRA,  and  the  Technical 
Standards  attempt  to  acknowledge  this 
and  place  primary  regulatory 
responsibility  with  tribal  gaming 
regulatory  authorities  where  it  belongs. 
For  example,  part  547  provides 
minimum  standards  that  tribal  gaming 
regulatory  authorities  may  supplement 
to  suit  their  individual  needs  and 
standards;  it  places  the  responsibility 
for  approving  grandfathered  gaming 
systems,  and  changes  to  those  systems, 
with  them;  it  places  primary  authority 
for  approval  of  variances  with  them.  As 
the  tribal  gaming  regulatory  authorities 
are  already  responsible  under  IGRA  for 
licensing  employees  and  management 
officials,  and  many  are  responsible 
under  tribal  law  for  licensing  vendors, 
it  is  appropriate  that  they  approve  the 
use  of  testing  laboratories  as  well.  The 
Commission  believes  that  the 
independence  of  the  testing  laboratories 
is  assured  by  the  limitation  in 
§  547.4(f)(l)(iii),  which  states  that  a 
testing  laboratory  owned  by  a  tribe  may 
not  test  games  or  gaming  equipment  for 
that  tribe’s  gaming  operations. 

Comment:  A  number  of  commenters 
objected  to  the^role  assigned  to  the 
independent  testing  laboratories  by  the 
Technical  Standards.  Some  described 
the  laboratories  as  “unaccountable  third 
parties;”  others  described  the 
verification  process  as  “outsourcing” 
tribal  sovereignty  or  letting  the  testing 
laboratories  interpret  IGRA  and 
expressed  concern  about  the  process’s 
complexity  and  cost. 

Response:  The  Commission  disagrees. 
The  general  rule  is  that  laboratory 
review  and  tribal  gaming  regulatory 
authority  approval  is  required  before  a 
Class  II  gaming  system  may  be  offered 
to  the  public  for  play.  In  establishing 
this  procedure,  tbe  'Technical  Standards 
merely  formalize  the  best  practices  that 
already  exist  both  in  tribal  and  non- 
tribal  gaming  jurisdictions  alike.  As 
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such,  the  Commission  does  not  believe 
that  the  testing  procedure  is  either 
overly  complex  or  overlv  expensive. 

Further,  the  testing  laboratories  are 
hardly  unaccountable.  The  Technical 
Standards  require  the  tribal  gaming 
regulatory  authorities  to  make 
suitability  determinations  for  the 
principals  of  testing  laboratories  that 
they  use,  and  the  tribal  gaming 
regulatory  authorities  may  require  that 
the  laboratories  be  subject  to  whateyer 
vendor  licensing  standards  they  feel 
appropriate.  Further,  the  role  of  the 
testing  laboratory  is  confined  to 
providing  an  independent  analysis  of  a 
particular  gaming  system’s  or 
modification’s  compliance  with  the 
technical  standards.  All  questions  of 
approval  over  gaming  systems, 
grandfathering,  changes  to  gaming 
systems,  etc.,  belong  not  to  the  testing 
laboratory  or  the  Commission  but  to  the 
tribal  gaming  regulatory  authority.  As 
such,  the  Commission  does  not  agree 
that  there  is  an  outsourcing  of 
sovereignty. 

Section  547.4(f)(  1  )(iii) — Testing 
Laboratories,  Ownership 

'  Comment:  A  number  of  commenters 
strongly  objected  to  a  perceived 
discriminatory  prohibition  in  the 
Technical  Standards  that  would 
prohibit  tribal  ownership  of  a  testing 
laboratory.  Tribal  governments,  like 
state  governments,  should  be  allowed  to 
own  and  operate  testing  laboratories. 

Response:  The  Commission  agrees.  Of 
course  tribes  can  own  and  operate 
testing  laboratories.  There  is  not,  and 
there  has  never  been,  any  intent  to  make 
a  blanket  prohibition  on  tribal 
ownership  or  operation  of  testing 
laboratories.  The  Commission  has 
reworded  the  proposed  §  547.4{f)(iii)  to 
eliminate  the  possibility  of  such  an 
interpretation.  The  paragraph  now 
reads;  “A  testing  laboratory  may  provide 
the  examination,  testing,  evaluating  and 
reporting  functions  required  by  this 
section  provided  that:  *  *  *  [i]t  is  not 
owned  or  operated  by  the  same  tribe  or 
tribal  gaming  regulatory  authority  for 
whom  it  is  providing  the  testing, 
evaluating,  and  reporting  functions 
required  by  this  section.” 

'The  only  restriction  intended  in  this 
section  is  a  narrow  one:  that  a  lab 
owned  or  operated  by  a  tribe  should  not 
test  games  for  that  tribe’s  gaming 
operations.  The  restriction  is  intended 
as  means  to  ensure  the  independence  of 
the  laboratory 

Section  547.4(f)(l)(iv)(A) — Testing 
Laboratories,  Suitability  Determinations 

Comment:  One  commenter  pointed 
out  that  there  is  a  redundancy  in  making 


the  principals  of  testing  laboratories 
subject  to  suitability  determinations  no 
less  stringent  than  those  in  25  CFR 
533.6(b)(l)(ii)-(v)  and  in  25  CFR 
533.6(c),  because  533.6(b)(l)(v)  and 
533.6(c)  contain  the  same  standard,  the 
former  for  Class  II  gaming  management 
contracts  and  the  latter  for  Class  III 
gaming  management  contracts. 

Response:  The  Commission  agrees 
and  has  removed  the  redundancy.  The 
paragraph  now  reads,  “Makes  a 
suitability  determination  of  the  testing 
laboratories  no  less  stringent  than  that 
required  by  §§  533.6(b)(l)(ii)-(v)  of  this 
chapter  and  based  upon  no  less 
information  than  that  required  by 
§  537.1  of  this  chapter  *  *  *.” 

Comment:  One  commenter  objected  to 
the  requirement  that  testing  laboratories 
be  subject  to  suitability  determinations. 
The  requirement,  the  commenter 
argued,  acts  as  a  barrier  to  entry  to  new 
tribally  owned  testing  laboratories, 
which  have  not  yet  been  subject  to 
suitability  determinations,  and  as  a 
protectionist  measure  for  the  business  of 
existing  non-tribal  testing  laboratories, 
which  have  received  such 
determinations. 

Response:  The  Commission  believes 
that  the  measure  is  necessary.  Positions 
directly  responsible  for  the  integrity  of 
gaming  in  any  gaming  jurisdiction, 
tribal  or  commercial — are,  or  ought  to 
be,  subject  to  licensure  or  suitability 
determinations.  The  comment  seeks,  in 
effect,  exemption  from  this  sound 
regulatory  principle  on  the  ground  of 
commercial  disadvantage,  real  or 
perceived. 

Comments  on  §547.5,  Fairness 
Standards  and  Rules  of  General 
Application 

Section  547.5(c) — Minimum  Probability 
Standards 

Comment:  A  number  of  commenters 
suggested  that  the  minimum  probability 
standards  of  1  in  50,000,000  for 
progressive  prizes  and  1  in  25,000,000 
for  other  prizes  either  be  eliminated  as 
contrary  to  IGRA  or,  if  maintained,  be 
lowered  to  match  odds  permitted  by 
state  lotteries,  approximately  1  in 
175,000,000,  or  Class  III  slot  machines, 

1  in  400,000,000  or  less. 

Response:  The  Commission  disagrees 
that  a  minimum  probability  requirement 
is  inconsistent  with  IGRA.  As  discussed 
in  greater  detail  above,  the  Commission 
has  the  authority  under  IGRA  to  adopt 
minimum  probability  requirements  for 
the  same  reason  that  it  has  the  authority 
to  adopt  the  Class  II  technical  standards 
and  Class  II  minimum  internal  control 
standards.  Congress  was  expressly 
concerned  that  gaming  under  IGRA  be 


“conducted  fairly  and  honestly  by  both 
the  operator  and  players.”  25  U.S.C. 
2702(2).  Both  parts  543  and  547  are 
designed  to  protect  the  integrity  of  Class 
II  gaming.  The  Technical  Standards  are 
intended  to  assure  the  fairness,  integrity 
and  safety  of  Class  II  games  and 
equipment  themselves,  and  the  MICS 
are  intended  to  assure  the  protection  of 
tribal  assets  when  the  games  and 
equipment  are  in  operation  in  the 
gaming  facility.  Promulgating  both  of 
these  sets  of  standards  is  consistent  with 
the  Commission’s  authority  to  monitor, 
inspect,  and  examine.  Class  II  gaming, 

25  U.S.C.  2706  (b)(l)-(4),  and  to 
promulgate  such  regulations  as  it  deems 
appropriate  to  implement  the  provisions 
of  IGRA.  25  U.S.C.  2706(b)(l0). 

Section  547(c)  embodies  a  general 
prohibition  upon  cheating  or  misleading 
players.  It  contains  two  specific  rules 
that  implement  this  general  prohibition. 
One  is  a  requirement  that  all  prizes 
advertised  be  available  to  win,  and  the 
other,  which  is  related,  is  the  minimum 
probability  requirement.  Having  a 
minimum  probability  requirement 
ensures  that  there  are  no  prizes  that  are 
theoretically  available  but  will  never,  as 
a  practical  matter,  be  won. 

For  example,  assume  in  a  75-ball 
bingo  game  the  progressive  prize  is 
awarded  when  a  unique  20-space 
pattern  is  hit  on  the  first  20  numbers 
drawn.  The  chances  of  that  occurring 
are  1  in  803,167,998,494,073,240.  This 
is  a  prize  that  never  will  be  bit.  To  put 
the  number  in  perspective,  it  is  not 
quite  twice  as  many  seconds  as  have 
elapsed  since  the  Big  Bang. 

Nevertheless,  as  the  intention  of  the 
minimum  probability  requirement  is  to 
mark  an  outer  bound  within  which 
wagers  are  fair,  the  Commission  agrees 
that  the  proposed  limits  of  1  in  50 
million  for  progressive  awards  and  1  in 
25  million  for  other  award  is  not  low 
enough  and  is  changing  the  requirement 
to  1  in  100  million  for  progressive 
awards  and  1  in  50  million  for  other 
awards. 

These  limits  should  provide  an 
appropriate  outer  bound  of  fairness.  For 
example,  a  progressive  award  with  one 
chance  to  win  in  100  million  will  hit, 
on  average,  one  time  every  100  million 
plays.  If  a  system  or  systems  linked  to 
a  common  progressive  award  averages 
250,000  plays  a  day,  that  works  out  to 
about  7.5  million  plays  per  month,  and 
it  will  take  a  little  over  one  year,  on 
average,  to  hit  the  award.  The 
Commission  believes  that  this  sets  an 
appropriate  outer  bound  as  players 
demand  greater  frequency  in  progressive 
awards  than  that. 
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Section  547.5(c) — Fairness  Standards 

Comment:  One  commenter  suggested 
that  the  requirements  of  this 
paragraph — that  Class  II  gaming  systems 
shall  not  cheat,  mislead,  or  disadvantage 
patrons — are  not  design  standards, 
cannot  be  tested  by  a  testing  laboratory, 
and  should  be  deleted.  If  the 
Commission  retains  them,  the 
commenter  suggested  that  the  paragraph 
read  that  no  gaming  system  “shall  be 
designed  to”  do  these  things.  Finally, 
the  commenter  suggested  that  as  a 
standard,  “disadvantaging”  a  player  is 
subjective,  not  testable,  could  be 
construed  to  require  that  players  always 
get  their  money  back,  and  is  not 
required  in  any  gaming  jurisdiction. 

Response:  The  Commission  disagrees 
in  part  and  agrees  in  part.  The  word 
“disadvantage”  adds  nothing  to  the 
section  an  has  been  deleted.  Other  than 
this,  however,  the  section  remains  as 
proposed.  Simply  put,  gaming  patrons 
should  not  be  cheated  or  duped, 
unintentionally  or  intentionally. 

Comments  Upon  §  547.7,  Minimum 
Hardware  Standards 

Section  547.7(b) — Printed  Circuit  Boards 

Comment:  One  commenter  suggested 
striking  the  requirement  that  switches  or 
jumpers  on  circuit  boards  that  have  the 
potential  to  affect  the  outcome  or 
integrity  of  games,  progressive  awards, 
financial  instruments,  cashless 
transactions,  voucher  transactions,  or 
accounting  records  be  capable  of  being 
sealed.  The  commenter  argued  that  the 
requirement  is  unnecessary  and  unduly 
burdensome. 

Response:  The  Commission  disagrees. 
The  paragraph  does  not  mandate  that 
such  switches  or  jumpers  actually  be 
sealed.  Rather,  the  paragraph  only 
requires  that  the  switches  or  jumpers  be 
capable  of  being  sealed  in  the  event  that 
the  tribal  gaming  regulatory  authority  so 
requires. 

Section  547.7(g) — Financial  Instrument 
Storage  Components,  Security 

Comment:  A  number  of  commenters 
suggested  that  only  those  storage 
components  not  “designed  to  be” 
operated  under  the  direct  control  of  an 
employee  be  located  in  a  secured 
cabinet.  As  written,  this  paragraph 
requires  those  components  not  actually 
so  operated  be  located  in  a  secured 
cabinet.  Adding  the  words  “designed  to 
be”  provides  a  standard  to  which  a 
testing  laboratory  can  test. 

Response:  The  Commission  disagrees 
with  the  necessity  of  such  a  change.  Of 
course  a  testing  laboratory  can  only 
assess  a  prototype’s  design  and  cannot 
assess  what  happens  once  equipment  is 


placed  on  the  gaming  floor.  The 
Commission  is  confident,  however,  that 
in  most  cases,  equipment  will  be  tested 
and  used  according  to  its  intended 
design.  In  particular,  however,  the 
proposed  change  could  have  the 
unintended  effect  of  handicapping  the 
regulator.  If,  for  example,  a  component 
designed  to  be  used  by  an  individual — 
say  a  point-of-sale  cash  drawer — could 
in  practice  be  left  alone  without 
sufficient  safeguard.  Such  a 
circumstance  is  undesirable  and 
insecure  but  nevertheless  compliant 
with  the  technical  standards  if  they  read 
as  the  commenters  propose  because  the 
cash  drawer  was  “designed  to  be”  used 
under  the  control  of  an  employee  or 
agent. 

Section  547.7(k)(2) — Door  Access 
Detection,  Sensors 

Comment:  One  commenter  suggested 
that  the  standard  for  door  sensor 
security  was  impossible  to  meet — “It 
shall  not  be  possible  to  disable  a  door 
open  sensor  *  *  *” — and  should  be 
replaced  with  “shall  be  secure  against 
attempts  to  disable  *  *  *” 

Response:  On  the  basis  of  this 
comment,  the  Commission  reviewed 
this  paragraph  and  determined  both  that 
it  was  both  unclear  and  redundant.  The 
security  of  door  open  sensors  and 
components  within  cabinets  is  already 
addressed  elsewhere  under  paragraph 
(k).  The  Commission  therefore  deleted 
547.7(k)(2)  and  renumbered  the 
remainder  of  paragraph  (k)  accordingly. 

Comments  Upon  §  547.8,  Minimum 
Software  Standards 

Section  547.8(a)(l)(ii) — Display  of  Game 
Results 

Comment:  One  commenter  suggested 
that  the  requirement  that  a  player 
interface  display  “game  results”  be 
clarified  and  read  “game  results  for  the 
cards  displayed  on  that  player 
interface.”  This  would  remove  any 
implication  that  all  other  players’ 
results  also  have  to  be  displayed. 

Response:  The  Commission  disagrees 
and  believes  the  standard  as  written  is 
sufficiently  clear.  Current  electronic 
game  systems  are  designed  to  display 
each  player’s  individual  results,  and 
nothing  else  is  intended  or  should  be 
read  here. 

Section  547.8(a)(2)(ii)  and  Elsewhere — 
Game  Recall,  Alternate,  Entertaining 
Displays. 

Comment:  A  number  of  commenters 
objected  to  the  requirement  that  game 
recall  functions  have  to  be  able  to  recall 
not  only  the  final  results  of  the  last 
game  played  but  also  any  associated 


“alternative”  display  of  results  such  as 
video  reels  that  do  not  determine  game 
outcome  but  are  additional,  separate, 
ways  of  displaying  results  for  the  player. 
The  commenters  contended  that  the 
Commission  lacks  the  statutory 
authority  to  impose  such  a  requirement. 
The  commenters  suggested  as  well  that 
the  requirement  imbues  alternative 
displays  with  legal  significance  that 
they  do  not  have  and  that  this  can  blur 
the  line  between  Class  II  and  Class  III 
gaming.  Finally,  the  commenters 
suggested  that  the  requirement  may 
work  against  its  intended  regulatory 
goal — to  make  easier  the  investigation 
and  resolution  of  patron  disputes — and 
give  patrons  legal  rights  based  on  the 
alternate  displays  that  they  otherwise 
would  not  have. 

Response:  The  Commission  disagrees. 
As  a  preliminary  matter,  the 
Commission  observes  that  a  number  of 
major  gaming  system  manufacturers 
already  provide  this  feature.  Thus,  as 
they  do  by  requiring  independent 
laboratory  testing  of  gaming  systems,  the 
Technical  Standards  do  no  more  than 
formalize  existing  best  practices. 

The  broad  regmatory  goal  of  the 
requirement  is,  as  Congress  stated,  to 
ensure  that  gaming  is  “conducted  fairly 
and  honestly  by  both  the  operator  and 
players.”  25  U.S.C.  2702(2).  The 
requirement  attempts  to  achieve  this 
goal  by  creating  a  mechanism  that  gives 
tribal  gaming  regulatory  authorities  as 
much  information  as  is  possible  when 
called  upon  to  resolve  patron  disputes 
over  the  outcome  of  games.  The 
investigating  tribal  gaming  regulatory 
authority  will  have  available  to  it  both 
the  results  of  the  bingo  game  and  of  any 
entertaining  display.  Further,  as  this 
requirement  formalizes  existing 
practices,  the  Commission  disagrees  that 
it  will  inhibit,  rather  than  make  easier, 
the  investigative  job  of  the  tribal  gaming 
regulatory  authority. 

Requiring  recall  of  entertaining 
displays  will  not  blur  the  necessary 
distinction  between  Class  II  and  Class  III 
gaming.  Indeed,  the  presence  or  absence 
of  entertaining  displays  in  a  Class  II 
game  does  not  affect  the  classification  of 
the  game  at  all.  Drawing  that  line  was 
the  primary  regulatory  goal  of  the  now- 
discarded  Classification  regulations. 

The  Technical  Standards  do  not  attempt 
to  draw  such  a  line.  Rather,  they  assume 
that  such  a  line  already  exists.  They  are, 
by  design,  applicable  only  to  Class  II 
gaming  and  are  specifically  designed  to 
be  applicable  only  to  Class  II  gaming. 
They  are  organized  around  the  concept 
of  the  “Class  II  gaming  system”  central 
to  Class  II  gaming. 

There  is  no  intention  by  this 
requirement  to  give  any  legal 
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significance  to  entertaining  displays.  An 
entertaining  display  that  malfunctions 
and  appears  to  land  on  a  winning 
combination  when  the  game,  in  fact, 
was  not  won  does  not  entitle  a  patron 
to  any  award,  because  prizes  are 
determined  only  by  bingo  or  the  Class 
II  game  in  question.  547.16(b)(1).  Any 
malfunction,  whether  in  a  bingo  game  or 
in  an  entertaining  display  voids  all 
prizes  and  plays.  547.16(b)(2).  That  said, 
to  avoid  any  implication  of  legal 
significance  in  the  term  “alternate 
display,”  the  Commission  has  changed 
the  term  to  “entertaining  display” 
throughout. 

Finally,  the  Commission  has  the 
authority  to  promulgate  the  requirement 
here,  just  as  it  has  the  authority  to 
promulgate  the  Technical  Standards  as 
a  whole.  As  discussed  in  greater  detail 
above.  Congress  was  expressly 
concerned  that  gaming  under  IGRA  be 
“conducted  fairly  and  honestly  by  both 
the  operator  and  players.”  25  U.S.C. 
2702(2).  The  Technical  Standards  are 
designed  to  protect  the  integrity  of  Class 
II  gaming.  The  Technical  Standards  are 
intended  to  assure  the  fairness,  integrity 
and  safety  of  Class  II  games  and 
equipment  themselves.  Promulgating 
the  Technical  Standards  is  consistent 
with  the  Commission’s  authority  to 
monitor,  inspect,  and  examine  Class  II 
gaming,  25  U.S.C.  2706  (b)(l)-(4),  and  to 
promulgate  such  regulations  as  it  deems 
appropriate  to  implement  the  provisions 
of  IGRA.  25  U.S.C.  2706(b)(10). 

Section  547.8(b)(1) — Game  Initiation 
and  Play 

Comment:  A  number  of  commenters 
suggested  that  the  prohibition  that 
“there  shall  be  no  automatic  or 
undisclosed  changes  of  rule”  be 
amended  to  say  that  “there  shall  be  no 
undisclosed  changes  of  rules.” 

Response:  The  Commission  disagrees. 
The  prohibition  is  to  be  read  with  the 
first  sentence  of  the  paragraph,  “(ejach 
game  played  on  the  Class  II  gaming 
system  shall  follow  and  not  deviate 
from  a  constant  set  of  rules  for  each 
game  provided  to  players.  *  *  *  There 
shall  be  no  automatic  or  undisclosed 
changes  of  rules.”  The  intention  is  to 
prohibit  the  use  of  games  or  systems 
that  base  the  outcome  of  a  particular 
play,  or  that  adjust  the  overall  return  to 
the  player,  on  the  outcome  of  previous 
plays.  The  outcome  of  any  one 
particular  game  played  must  be 
independent  of  the  outcome  of  all  other 
games  played. 

This  section  is  not  intended  to 
address,  nor  should  it  be  construed  to 
address,  downloadable  game  software, 
which  can  occur  automatically  on  a  pre¬ 


programmed  schedule.  Downloadable 
games  are  governed  by  §  547.12. 

Section  547.8(c)(2) — Audit  Mode 

Comment:  One  commenter  suggested 
defining  what  is  meant  by  the 
requirement  that  audit  mode  be 
accessible  by  a  “secure  method.” 

Response:  The  Commission  agrees 
and  has  added  descriptive  language. 

The  paragraph  now  reads,  “Audit  mode 
shall  be  accessible  by  a  secure  method 
such  as  an  employee  PIN  and  key  or 
other  auditable  access  control.” 

Section  547.8(b)(2)  and  Elsewhere — 
Applicability  to  Games  Similar  to  Bingo 

Comment:  A  number  of  commenters 
requested  that  the  Commission  make 
part  547  applicable  to  bingo  alone, 
rather  than  to  games  similar  to  bingo 
and  other  Class  II  games  as  well.  Games 
similar  to  bingo  may  have  individual 
considerations  not  addressed  here  and 
should  be  addressed  in  regulations 
designed  specifically  for  them. 

Response:  The  Commission  disagrees. 
While  games  similar  to  bingo  are  not 
bingo,  they  are  substantially  similar,  by 
definition,  and  can  be  played  on  the 
same  systems.  Failure  to  include  games 
similar  to  bingo  has  the  potential  to 
leave  some  systems  uncovered  by  this 
part.  To  the  extent  that  a  requirement  in 
the  technical  standards  is  obviously 
inapplicable  to  a  system  offering  a 
“game  similar  to  bingo,”  then  it  dqps 
not  apply.  547.5(b).  To  the  extent  that  a 
requirement  in  the  technical  standards 
is  ill  fit  to  a  “game  similar  to  bingo” 
system,  that  can  be  managed  through  a 
variance,  and  part  547  will  remain 
applicable  to  all  games  played  on  Class 
II  gaming  systems. 

Section  547.8(d)(4)(vii)  and  Elsewhere — 
Applicability  to  Puli  Tabs 

Comment:  A  number  of  commenters 
requested  that  the  Commission  make 
part  547  applicable  to  bingo  alone, 
rather  than  include  pull  tabs.  Pull  tabs 
may  have  individual  considerations  not 
addressed  here  and  should  be  addressed 
in  regulations  designed  specifically  for 
them. 

Response:  The  Commission  disagrees. 
Again,  failure  to  include  pull  tabs  has 
the  potential  to  leave  some  Class  II 
gaming  systems  uncovered  by  this  part. 
To  the  extent  that  a  requirement  in  the 
technical  standards  is  obviously 
inapplicable  to  a  system  offering  pull 
tabs,  then  it  does  not  apply.  547.5(b).  To 
the  extent  that  a  requirement  in  the 
technical  standards  is  ill  fit  to  a  pull 
tabs  system,  that  can  be  managed 
through  a  variance.  Part  547  will  remain 
applicable  to  all  games  played  on  Class 
II  gaming  systems. 


Section  547.8(d)(4)(vii) — Pull  Tabs 
Comment:  A  number  of  commenters 
stated  that  for  pull  tabs,  it  is  not 
possible  to  comply  with  all  of  the 
requirements  of  this  section. 

Response:  The  Commission  disagrees. 
The  requirements  of  §  547.8(d)(4)(vii) 
are  specific  to  systems  rurming  pull  tabs 
games.  If  there  are  portions  of  §  547.8 
that  are  not  obviously  applicable  to  a 
Class  II  gaming  system  offering  pull 
tabs,  and  if  it  is  not  possible  to  comply 
with  some  requirements  because  they 
are  inapplicable,  that  is  of  no  matter. 

The  Technical  Standards  were 
specifically  designed  to  be  broadly  and 
generally  applicable  to  Class  II  gaming 
systems,  no  matter  how  any  individual 
system  implemented  a  particular  game. 
Thus,  bingo  systems  consisting  of 
electronic  client-server  architectures 
and  bingo  systems  involving  a  manual 
number  draw  and  electronic  bingo 
minders  sold  from  a  point-of-sale  station 
are,  for  example,  both  within  the  ambit 
of  the  Technical  Standards.  Inevitably, 
there  will  be  systems  and  situations 
where  the  Standards  prescribe 
requirements  that  are  simply 
inapplicable.  When  that  is  the  case,  the 
inapplicable  standards  are  ignored,  as 
the  Technical  Standards  themselves 
instruct.  Section  547.5(b)  requires  that 
gaming  systems  meet  only  “applicable 
requirements  of  this  part.” 

Comments  Upon  §  547.9,  Accounting 

Section  547.9(a) — Required  Accounting 
Data 

Comment:  A  number  of  commenters 
suggested  that  Class  II  gaming  systems 
should  track  not  only  “amount  in”  and 
“amount  out,”  as  those  terms  are 
described,  but  also  “Bingo  Sales”  and 
“Prize  Payouts,”  terms  used  in  the 
proposed  minimum  internal  control 
standards  of  part  543. 

Response:  The  Commission  disagrees. 
As  the  Technical  Standards  are 
designed  to  apply  to  Class  II  gaming 
systems  essentially  independent  of  what 
game  is  played  on  them,  the  more 
general  terms  “amount  in”  and  “amount 
out”  are  more  appropriate.  The 
Commission  would  prefer  “Bingo  sales” 
and  “prize  payouts”  only  if  it  had 
decided  to  limit  the  application  of  the 
Technical  Standards  to  bingo. 

Comment:  A  number  of  commenters 
suggested  that  the  descriptions  and 
requirements  of  “amount  in”  and 
“amount  out”  would  be  clearer  if 
financial  instruments  accepted  had  to  be 
tracked  “independently  per  financial 
instrument  acceptor”  and  financial 
instruments  dispensed  had  to  be  tracked 
“independently  per  financial 
instrument  dispenser.” 
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Response:  The  Commission  agrees 
and  has  made  the  suggested  change. 

Comments  Upon  §  547.11,  Money  and 
Credit  Handling 

Section  547.11(b)(5)(i) — Vouchers 

Comment:  One  commenter  suggested 
that  there  is  no  need  to  require  both  a 
gaming  operation  name  and  its  location 
on  coupons  and  vouchers.  Moreover, 
the  meaning  of  “location”  is  unclear  as 
a  location  may  be  identified  any  number 
of  ways. 

Response:  The  Commission  believes 
that  the  standard  is  appropriate  as 
written.  The  purpose  is  to  match 
vouchers  and  coupons  to  the  gaming 
facility  that  issues  and  accepts  them. 
Whether  “location”  is  implemented  as  a 
city  and  state,  as  a  street  address,  as  a 
reservation,  or  as  some  combination  of 
these  is  left  up  to  the  tribal  gaming 
regulatory  authority  in  its  discretion. 

Comments  Upon  §  547.12,  Software 
Downloads 

Comment:  A  number  of  commenters 
suggested  that  some  of  the  requirements 
in  these  paragraphs  are  not  testable 
design  standards  but  are  operational 
standards  that  belong  in  the  Class  II 
MICS.  These  include  the  requirements 
that  downloads  shall  be  conducted  only 
“as  authorized”  and  that  “the  tribal 
gaming  regulatory  authority  shall 
confirm  verification”  of  the  download. 

Response:  The  Commission  believes 
that  these  are  some  of  the  requirements 
that  belong  equally  in  the  Technical 
Standards  and  MICS.  To  the  extent  that 
they  appear  in  tho  Technical  Standards, 
the  requirements  should  be  construed  to 
mean  that  there  must  be  some 
mechanism  in  the  gaming  system  that 
will  allow  downloads  to  be 
authorized — e.g.,  password  entry  by  an 
appropriate  official — or  to  be 
confirmed — e.g.  an  audit  trail 
reviewable  by  the  tribal  gaming 
regulatory  authority.  Accordingly,  the 
Commission  has  amended  the  last 
sentence  of  §  547.12(b)  to  read,  “Using 
any  method  it  deems  appropriate,  the 
tribal  gaming  regulatory  authority  shall 
confirm  the  verification.”  The 
complementary  MICS  governing  access 
to  and  authorizations  for  information 
technology  is  found  in  §  543.16(a)-(c), 
and  complementary  standards  for  access 
verification  are  found  in  §  543.16(e). 

Comments  Upon  §  547.13,  Program 
Storage  Media 

Comment:  One  commenter  suggested 
that  write-protected  hard  disks  be 
permitted  using  software  write 
protection  verifiable  by  testing  labs, 
such  as  Microsoft  Enhanced  Write 
Filter. 


Response:  The  Commission  agrees 
and  has  made  the  suggested  change.  The 
paragraph  now  reads,  “Write  protected 
hard  disks  are  permitted  if  the  hardware 
means  of  enabling  the  write  protect  is 
easily  viewable  and  can  be  sealed  in 
place.  Write  protected  hard  disks  are 
permitted  using  software  write 
protection  verifiable  by  a  testing 
laboratory.” 

Comments  Upon  §  547.14,  Random 
Number  Generation 

Comment:  One  commenter  suggested 
exempting  bingo  ball  RNGs  from  the 
requirements  of  this  section  because 
broad  tolerance  levels  in  bingo  balls 
manufacture  create  too  great  a  variance 
in  randomness.  Testing  bingo  ball  RNGs 
to  the  standards  of  this  section  is 
therefore  not  meaningful. 

Response:  The  Commission  agrees. 
However,  §  547.14,  by  its  terms,  only 
applies  to  electronic  RNGs.  Bingo  Ball 
RNGs  are  already  exempt  from  the 
requirements  of  §  547.14. 

Comments  Upon  §547.15,  Electronic 
Data  Communications  Between  System 
Components 

Comment:  One  commenter  suggested 
that  the  following  should  be  deleted 
from  §  547.15(e)  as  untestable  by  a 
testing  laboratory  and  more 
appropriately  placed  in  the  MICS: 
“Remote  communications  shall  only  be 
allowed  if  authorized  by  the  tribal 
gaming  regulatory  authority.” 

Response:  The  Commission  believes 
that  these  are  also  requirements  that 
belong  equally  in  the  Technical 
Standards  and  MICS.  To  the  extent  that 
they  appear  in  the  Technical  Standards, 
the  requirements  should  be  construed  to 
mean  that  there  be  some  mechanism  in 
the  gaming  system  that  will  enable  and 
disable  remote  communications.  This 
will  allow  the  tribal  gaming  regulatory 
authority  to  authorize  and  control 
remote  communications. 
Complementary  MICS  governing  remote 
access  are  found  in  §  543.16(f). 

Comments  Upon  §  547.16 — Game 
Artwork,  Glass,  Rules  Etc. 

Comment:  One  commenter  suggested 
revising  the  section  heading  to  refer  to 
“information  that  must  be  made 
available  to  players.” 

Response:  The  Commission  believes 
that  the  intent  and  meaning  of  this 
section  is  adequately  described  by  the 
language  of  the  proposed  rule. 

Comments  Upon  §  547.17 — Variances 

Comment:  One  commenter  suggested 
that  the  heading  in  this  section 
improperly  refers  to  a  ‘.‘gaming 
operation”  requesting  a  variance  and 


that  it  properly  should  refer  to  a  “tribal 
gaming  regulatory  authority”  requesting 
a  variance  as  that  is  the  apparent  intent 
of  the  section. 

Response:  The  Commission  agrees 
and  has  made  the  suggested  change. 

§547.1 7( c)( 6)^AppeIIate  Procedure 
Comment:  A  number  of  commenters 
suggested  that  this  paragraph  be 
amended  to  automatically  affirm  the 
tribal  gaming  regulatory  authority’s 
determination  if  the  Commission  fails  to 
make  a  decision  on  appeal  within  the 
time  provided. 

Response:  The  Commission  agrees  in 
part  and  has  made  the  suggested  change. 
In  addition,  the  Commission  recognizes 
that  in  rare  or  unusual  instances, 
circumstances  may  require  more  than  30 
days  to  issue  a  decision.  Therefore,  the 
Commission  has  added  a  provision 
enabling  it  to  extend  the  deadline  for 
decision  an  additional  30  days,  but  only 
upon  the  consent  of  the  appellant  tribal 
gaming  regulatory  authority.  This 
calendaring  mechanism  also  appears  in 
25  CFR  part  539  governing  management 
contract  appeals,  and  the  Commission 
finds  that  it  works  well. 

List  of  Subjects  in  25  CFR  Part  547 

Gambling,  Indian — lands,  Indian — 
tribal  government.  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  amends  25 
CFR  Chapter  III  by  adding  Part  547  to 
read  as  follows: 

PART  547— MINIMUM  TECHNICAL 
STANDARDS  FOR  GAMING 
EQUIPMENT  USED  WITH  THE  PLAY 
OF  CLASS  II  GAMES 

Sec. 

547.1  What  is  the  purpose  of  this  part? 

547.2  How  do  these  regulations  affect  state 
jurisdiction? 

547.3  What  are  the  definitions  for  this  part? 

547.4  How  does  a  tribal  government,  tribal 
gaming  regulatory  authority,  or  tribal 
gaming  operation  comply  with  this  part? 

547.5  What  are  the  rules  of  interpretation 
and  of  general  application  for  this  part? 

547.6  What  are  the  minimum  technical 
standards  for  enrolling  and  enabling 
Class  II  gaming  system  components? 

547.7  What  are  the  minimum  technical 
hardware  standards  applicable  to  Class  II 
gaming  systems? 

547.8  What  are  the  minimum  technical 
software  standards  applicable  to  Class  II 
gaming  systems? 

547.9  What  are  the  minimum  technical 
standards  for  Class  II  gaming  system 
accounting  functions? 

547.10  What  are  the  minimum  standards  for 
Class  II  gaming  system  critical  events? 

547.11  What  are  the  minimum  technical 
standards  for  money  and  credit 
handling? 
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547.12  What  are  the  minimum  technical 
standards  for  downloading  on  a  Class  II 
gaming  system? 

547.13  What  are  the  minimum  technical 
standards  for  program  storage  media? 

547.14  What  are  the  minimum  technical 
standards  for  electronic  random  number 
generation? 

547.15  What  are  the  minimum  technical 
standards  for  electronic  data 
communications  between  system 
components? 

547.16  What  are  the  minimum  standards  for 
game  artwork,  glass,  and  rules? 

547.17  How  does  a  tribal  gaming  regulatory 
authority  apply  for  a  variance  from  these 
standards? 

Authority:  25  U.S.C.  2706(b). 

§  547.1  What  is  the  purpose  of  this  part? 

The  Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2703(7){A)(i),  permits  the  use  of 
electronic,  computer,  or  other 
technologic  aids  in  connection  with  the 
play  of  Class  II  games.  This  part 
establishes  the  minimum  technical 
standards  governing  the  use  of  such 
aids. 

§  547.2  How  do  these  regulations  affect 
state  jurisdiction? 

Nothing  in  this  part  shall  be 
construed  to  grant  to  a  state  jurisdiction 
over  Class  II  gaming  or  to  extend  a 
state’s  jurisdiction  over  Class  III  gaming. 

§  547.3  What  are  the  definitions  for  this 
part? 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

Account  access  component.  A 
component  within  a  Class  II  gaming 
system  that  reads  or  recognizes  account 
access  media  and  gives  a  patron  the 
ability  to  interact  with  his  or  her 
account. 

Account  access  medium.  A  magnetic 
stripe  card  or  any  other  medium 
inserted  into,  or  otherwise  made  to 
interact  with,  an  account  access 
component  in  order  to  give  a  patron  the 
ability  to  interact  with  an  account. 

Audit  mode.  The  mode  where  it  is 
possible  to  view  Class  II  gaming  system 
accounting  functions,  statistics,  etc.  and 
perform  non-player-related  functions. 

Agent.  An  employee  or  other  person 
authorized  by  the  gaming  operation,  as 
approved  by  the  tribal  gaming 
regulatory  authority,  designated  for 
certain  decisions,  tasks  and  actions  in 
the  gaming  operation. 

Cancel  credit.  An  action  initiated  by 
the  Class  II  gaming  system  where  some 
or  all  of  a  player’s  credits  are  removed 
by  an  attendant  and  paid  to  the  player. 

Cashless  system.  A  system  that 
performs  cashless  transactions  and 
maintains  records  of  those  cashless 
transactions. 


Cashless  transaction.  A  movement  of 
funds  electronically  from  one 
component  to  another,  often  to  or  from 
a  patron  deposit  account. 

CD-ROM.  Compact  Disc — Read  Only 
Memory. 

Chairman.  The  Chairman  of  the 
National  Indian  Gaming  Commission. 

Class  II  game.  The  same  as  “class  II 
gaming”  in  25  U.S.C.  2703(7)(A). 

Class  II  gaming  system.  All 
components,  whether  or  not  technologic 
aids  in  electronic,  computer, 
mechanical,  or  other  technologic  form, 
that  function  together  to  aid  the  play  of 
one  or  more  Class  II  games,  including 
accounting  functions  mandated  by  these 
regulations. 

Commission.  The  National  Indian 
Gaming  Commission  established  by  the 
Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2701  et  seq. 

Coupon.  A  financial  instrument  of 
fixed  wagering  value,  usually  paper, 
that  can  only  be  used  to  acquire  non- 
cashable  credits  through  interaction 
with  a  voucher  system.  This  does  not 
include  instruments  such  as  printed 
advertising  material  that  cannot  be 
validated  directly  by  a  voucher  system. 

Critical  memory.  Memory  locations 
storing  data  essential  to  the 
functionality  of  the  Class  II  gaming 
system. 

DLL.  A  Dynamic-Link  Library  file. 
Download  package.  Approved  data 
sent  to  a  component  of  a  Class  II  gaming 
system  for  such  purposes  as  changing 
the  component  software. 

DVD.  Digital  Video  Disk  or  Digital 
Versatile  Disk. 

Electromagnetic  interference.  The 
physical  characteristic  of  an  electronic 
component  to  emit  electronic  noise 
either  into  free  air,  onto  the  power  lines, 
or  onto  communication  cablefe. 

Electrostatic  discharge.  A  single¬ 
event,  rapid  transfer  of  electrostatic 
charge  between  two  objects,  usually 
resulting  when  two  objects  at  different 
potentials  come  into  direct  contact  with 
each  other. 

EPROM.  Erasable  Programmable  Read 
Only  Memory — a  storage  area  that  may 
be  filled  with  data  and  information,  that 
once  written  is  not  modifiable,  and  that 
is  retained  even  if  there  is  no  power 
applied  to  the  machine. 

Fault.  An  event  that  when  detected  by 
a  Class  II  gaming  system  causes  a 
discontinuance  of  game  play  or  other 
component  functions. 

Financial  instrument.  Any  tangible 
item  of  value  tendered  in  Class  II  game 
play,  including,  but  not  limited  to,  bills, 
coins,  vouchers  and  coupons. 

Financial  instrument  acceptor.  Any 
component  that  accepts  financial 
instruments. 


Financial  instrument  dispenser.  Any 
component  that  dispenses  financial 
instruments. 

Financial  instrument  storage 
component.  Any  component  that  stores 
financial  instruments. 

Flash  memory.  Non-volatile  memory 
that  retains  its  data  when  the  power  is 
turned  off  and  that  can  be  electronically 
erased  and  reprogrammed  without  being 
removed  from  the  circuit  board. 

Game  software.  The  operational 
program  or  programs  that  govern  the 
play,  display  of  results,  and/or  awarding 
of  prizes  or  credits  for  Class  II  games. 

Gaming  equipment.  All  electronic, 
electro-mechanical,  mechanical,  or 
other  physical  components  utilized  in 
the  play  of  Class  II  games. 

Hardware.  Gaming  equipment. 
Interruption.  Any  form  of  mis- 
operation,  component  failure,  or 
interference  to  the  Class  II  gaming 
equipment. 

Modification.  A  revision  to  any 
hardware  or  software  used  in  a  Class  II 
gaming  system. 

Non-cashable  credit.  Credits  given  by 
an  operator  to  a  patron;  placed  on  an 
Class  II  gaming  system  through  a 
coupon,  cashless  transaction  or  other 
approved  means;  and  capable  of 
activating  play  but  not  being  converted 
to  cash. 

Patron  deposit  account.  An  account 
maintained  on  behalf  of  a  patron,  for  the 
purpose  of  depositing  and  withdrawing 
cashable  funds  for  the  primary  purpose 
of  interacting  with  a  gaming  activity.,. 

Player  interface.  Any  component  or 
components  of  a  Class  II  gaming  system, 
including  an  electronic  or  technologic 
aid  (not  limited  to  terminals,  player 
stations,  handhelds,  fixed  units,  etc.), 
that  directly  enables  player  interaction 
in  a  Class  II  game. 

Prize  schedule.  The  set  of  prizes 
available  to  players  for  achieving  pre¬ 
designated  patterns  in  the  Class  II  game. 

Program  storage  media.  An  electronic 
data  storage  component,  such  as  a  CD- 
ROM,  EPROM,  hard  disk,  or  flash 
memory  on  which  software  is  stored 
and  from  which  software  is  read. 

Progressive  prize.  A  prize  that 
increases  by  a  selectable  or  predefined 
amount  based  on  play  of  a  Class  II  game 
Random  number  generator  (RNG).  A 
software  module,  hardware  component 
or  combination  of  these  designed  to 
produce  outputs  that  are  effectively 
random. 

Reflexive  software.  Any  software  that 
has  the  ability  to  manipulate  and/or 
replace  a  randomly  generated  outcome 
for  the  purpose  of  changing  the  results 
of  a  Class  II  game. 

Removable/rewritable  storage  media. 
Program  or  data  storage  components 
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that  can  be  removed  from  gaming 
equipment  and  be  written  to,  or 
rewritten  by,  the  gaming  equipment  or 
by  other  equipment  designed  for  that 
purpose. 

Server.  A  computer  that  controls  one 
or  more  applications  or  environments 
within  a  Class  II  gaming  system. 

Test/diagnostics  mode.  A  mode  on  a 
component  that  allows  various  tests  to 
be  performed  on  the  Class  II  gaming 
system  hardware  and  software. 

Testing  laboratory.  An  organization 
recognized  by  a  tribal  gaming  regulatory 
authority  pursuant  to  §  547.4(f). 

Tribal  gaming  regulatory  authority. 

The  entity  authorized  by  tribal  law  to 
regulate  gaming  conducted  pursuant  to 
the  Indian  Gaming  Regulatory  Act. 

Voucher.  A  financial  instrument  of 
fixed  wagering  value,  usually  paper, 
that  can  only  be  used  to  acquire  an 
equivalent  value  of  cashable  credits  or 
cash  through  interaction  with  a  voucher 
system. 

Voucher  system.  A  component  of  the 
Class  II  gaming  system  or  an  external 
system  that  securely  maintains  records 
of  vouchers  and  coupons;  validates 
payment  of  vouchers;  records  successful 
or  failed  payments  of  vouchers  and 
coupons;  and  controls  the  purging  of 
expired  vouchers  and  coupons. 

§  547.4  How  does  a  tribal  government, 
tribal  gaming  regulatory  authority,  or  tribal 
gaming  operation  comply  with  this  part? 

(a)  Limited  immediate  compliance.  A 
tribal  gaming  regulatory  authority  shall: 

(1)  Require  that  all  Class  II  gaming 
system  software  that  affects  the  play  of 
the  Class  II  game  be  submitted,  together . 
with  the  signature  verification  required 
by  §  547.8(f),  to  a  testing  laboratory 
recognized  pursuant  to  paragraph  (f)  of 
this  section  within  120  days  after 
November  10,  2008; 

(2)  Require  that  the  testing  laboratory 
test  the  submission  to  the  standards 
established  by  §  547.8(b),  §  547.8(f), 

§  547.14,  the  minimum  probability 
standards  of  §  547.5(c),  and  to  any 
additional  technical  standards  adopted 
by  the  tribal  gaming  regulatory 
authority; 

(3)  Require  that  the  testing  laboratory 
provide  the  tribal  gaming  regulatory 
authority  with  a  formal  written  report 
setting  forth  and  certifying  to  the 
findings  and  conclusions  of  the  test; 

(4)  Make  a  finding,  in  the  form  of  a 
certificate  provided  to  the  supplier  or 
manufacturer  of  the  Class  II  gaming 
system,  that  the  Class  II  gaming  system 
qualifies  for  grandfather  status  under 
the  provisions  of  this  section,  but  only 
upon  receipt  of  a  testing  laboratory’s 
report  that  the  Class  II  gaming  system  is 
compliant  with  §  547.8(b),  §  547.8(f),  the 


minimum  probability  standards  of 
§  547.5(c),  §  547.14,  and  any  other 
technical  standards  adopted  by  the 
tribal  gaming  regulatory  authority.  If  the 
tribal  gaming  regulatory  authority  does 
not  issue  the  certificate,  or  if  the  testing 
laboratory  finds  that  the  Class  II  gaming 
system  is  not  compliant  with  §  547.8(b), 

§  547.8(f),  the  minimum  probability 
standards  of  §  547.5(c),  §  547.14,  or  any 
other  technical  standards  adopted  by 
the  tribal  gaming  regulatory  authority, 
then  the  gaming  system  shall 
immediately  be  removed  from  play  and 
not  be  utilized. 

(5)  Retain  a  copy  of  any  testing 
laboratory’s  report  so  long  as  the  Class 
II  gaming  system  that  is  the  subject  of 
the  report  remains  available  to  the 
public  for  play; 

(6)  Retain  a  copy  of  any  certificate  of 
grandfather  status  so  long  as  the  Class 
II  gaming  system  that  is  the  subject  of 
the  certificate  remains  available  to  the 
public  for  play;  and 

(7)  Require  the  supplier  of  any  player 
interface  to  designate  with  a 
permanently  affixed  label  each  player 
interface  with  an  identifying  number 
and  the  date  of  manufacture  or  a 
statement  that  the  date  of  manufacture 
was  on  or  before  the  effective  date  of 
this  part.  The  tribal  gaming  regulatory 
authority  shall  also  require  the  supplier 
to  provide  a  written  declaration  or 
affidavit  affirming  that  the  date  of 
manufacture  was  on  or  before  November 
10,  2008. 

(b)  Grandfather  provisions.  All  Class 
II  gaming  systems  manufactured  or 
placed  in  a  tribal  facility  on  or  before 
the  effective  date  of  this  part  and 
certified  pursuant  to  paragraph  (a)  of 
this  section  are  grandfathered  Class  II 
gaming  systems  for  which  the  following 
provisions  apply: 

(1)  Grandmthered  Class  II  gaming 
systems  may  continue  in  operation  for 
a  period  of  five  years  from  November 
10,  2008. 

(2)  Grandfathered  Class  II  gaming 
system  shall  be  available  for  use  at  any 
tribal  gaming  facility  subject  to  approval 
by  the  tribal  gaming  regulatory 
authority,  which  shall  transmit  its 
notice  of  that  approval,  identifying  the 
grandfathered  Class  II  gaming  system 
and  its  components,  to  the  Commission. 

(3)  As  permitted  by  the  tribal  gaming 
regulatory  authority,  individual 
hardware  or  software  components  of  a 
grandfathered  Class  II  gaming  system 
may  be  repaired  or  replaced  to  ensure 
proper  functioning,  security,  or  integrity 
of  the  grandfathered  Class  II  gaming 
system. 

(4)  All  modifications  that  affect  the 
play  of  a  grandfathered  Class  II  gaming 
system  must  be  approved  pursuant  to 


paragraph  (c)  of  this  section,  except  for 
the  following: 

(i)  Any  software  modifications  that 
the  tribal  gaming  regulatory  authority 
finds  will  maintain  or  advance  the 
system’s  overall  compliance  with  this 
part  or  any  applicable  provisions  of 
parts  542  and  543  of  this  chapter,  after 
receiving  a  new  testing  laboratory  report 
that  the  modifications  are  compliant 
with  the  standards  established  by 

§  547.8(b),  the  minimum  probability 
requirements  of  §  547.5(c),  §  547.14,  and 
any  other  standards  adopted  by  the 
tribal  gaming  regulatory  authority; 

(ii)  Any  hardware  modifications  that 
the  tribal  gaming  regulatory  authority 
finds  will  maintain  or  advance  the 
system’s  overall  compliance  with  this 
part  or  any  applicable  provisions  of 
parts  542  and  543  of  this  chapter;  and 

(iii)  Any  other  modification  to  the 
software  of  a  grandfathered  Class  II 
gaming  system  that  the  tribal  gaming 
regulatory  authority  finds  will  not  ■ 
detract  from,  compromise  or  prejudice: 

(A)  The  proper  functioning,  security, 
or  integrity  of  the  Class  II  gaming 
system,  and 

(B)  The  gaming  system’s  overall 
compliance  with  the  requirements  of 
this  part  or  any  applicable  provisions  of 
parts  542  and  543  of  this  chapter. 

jiv)  No  such  modification  may  be 
implemented  without  the  approval  of 
the  tribal  gaming  regulatory  authority. 
The  tribal  gaming  regulatory  authority 
shall  maintain  a  record  of  the 
modification  so  long  as  the  Class  II 
gaming  system  that  is  the  subject  of  the 
modification  remains  available  to  the 
public  for  play  and  shall  make  the 
record  available  to  the  Commission 
upon  request.  The  Commission  will 
only  make  available  for  public  review 
records  or  portions  of  records  subject  to 
release  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552;  the 
Privacy  Act  of  1974,  5  U.S.C.  552a;  or 
the  Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2716(a). 

(c)  Submission,  testing,  and 
approval — generally.  Except  as  provided 
in  paragraphs  (b)  and  (d)  of  this  section, 
no  tribal  gaming  regulatory  authority 
shall  permit  in  a  tribal  gaming  operation 
the  use  of  any  Class  II  gaming  system, 
or  any  associated  cashless  system  or 
voucher  system  or  any  modification 
thereto,  unless: 

(1)  The  Class  II  gaming  system, 
cashless  system,  voucher  payment 
system,  or  modification  has  been 
submitted  to  a  testing  laboratory; 

(2)  The  testing  laboratory  tests  the 
submission  to  the  standards  established 
by: 

(i)  This  part; 
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(ii)  Any  applicable  provisions  of  parts 
542  and  543  of  this  chapter  that  are 
testable  by  the  testing  laboratory;  and 

(iii)  The  tribal  gaming  regulatory 
authority: 

(3)  The  testing  laboratory  provides  a 
formal  written  report  to  the  party 
making  the  submission,  setting  forth 
and  certifying  to  its  findings  and 
conclusions;  and 

(4) (i)  Following  receipt  of  the  testing 
laboratory’s  report,  the  tribal  gaming 
regulatory  authority  makes  a  finding 
that  the  Class  II  gaming  system,  cashless 
system,  or  voucher  system  conforms  to 
the  standards  established  by: 

(A)  This  part; 

(B)  Any  applicable  provisions  of  parts 
542  and  543  of  this  chapter  that  are 
testable  by  the  testing  laboratory;  and 

(C)  The  tribal  gaming  regulatory 
authority. 

(ii)  The  tribal  gaming  regulatory 
authority  shall  retain  a  copy  of  the 
testing  laboratory’s  report  so  long  as  the 
Class  II  gaming  system,  cashless  system, 
voucher  system,  or  modification  thereto 
that  is  the  subject  of  the  report  remains 
available  to  the  public  for  play  in  its 
gaming  operation. 

(d)  Emergency  hardware  and  software 
modifications.  (1)  A  tribal  gaming 
regulatory  authority,  in  its  discretion, 
may  permit  modified  hardware  or 
software  to  be  made  available  for  play 
without  prior  laboratory  testing  or 
review  if  the  modified  hardware  or 
software  is: 

(1)  Necessary  to  correct  a  problem 
affecting  the  fairness,  security,  or 
integrity  of  a  game  or  accounting  system 
or  any  cashless  system,  or  voucher 
system;  or 

(ii)  Unrelated  to  game  play,  an 
accounting  system,  a  cashless  system,  or 
a  voucher  system. 

(2)  If  a  tribal  gaming  regulatory 
authority  authorizes  new  or  modified 
software  or  hardware  to  be  made 
available  for  play  or  use  without  prior 
testing  laboratory  review,  the  tribal 
gaming  regulatory  authority  shall 
thereafter  require  the  hardware  or 
software  manufacturer  to: 

(i)  Immediately  advise  other  users  of 
the  same  hardware  or  software  of  the 
importance  and  availability  of  the 
update: 

(ii)  Immediately  submit  the  new  or 
modified  hardware  or  software  to  a 
testing  laboratory  for  testing  and 
verification  of  compliance  with  this  part 
and  any  applicable  provisions  of  parts 
542  and  543  of  this  chapter  that  are 
testable  by  the  testing  laboratory;  and 

(iii)  Immediately  provide  the  tribal 
gaming  regulatory  authority  with  a 
software  signature  verification  tool 


meeting  the  requirements  of  §  547.8(f) 
for  any  new  or  modified  software. 

(3)  If  a  tribal  gaming  regulatory 
authority  authorizes  a  software  or 
hardware  modification  under  this 
paragraph,  it  shall  maintain  a  record  of 
the  modification  and  a  copy  of  the 
testing  laboratory  report  so  long  as  the 
Class  II  gaming  system  that  is  the 
subject  of  the  modification  remains 
available  to  the  public  for  play  and  shall 
make  the  record  available  to  the 
Commission  upon  request.  The 
Commission  will  only  make  available 
for  public  review  records  or  portions  of 
records  subject  to  release  under  the 
Freedom  of  Information  Act,  5  U.S.C. 

552;  the  Privacy  Act  of  1974,  5  U.S.C. 
552a;  or  the  Indian  Gaming  Regulatory 
Act,  25  U.S.C.  2716(a). 

(e)  Compliance  by  charitable  gaming 
operations.  This  part  shall  not  apply  to 
charitable  gaming  operations,  provided 
that: 

(1)  The  tribal  government  determines 
that  the  organization  sponsoring  the 
gaming  operation  is  a  charitable 
organization; 

(2)  All  proceeds  of  the  charitable 
gaming  operation  are  for  the  benefit  of 
the  charitable  organization; 

(3)  The  tribal  gaming  regulatory 
authority  permits  the  charitable 
organization  to  be  exempt  from  this 
part; 

(4)  The  charitable  gaming  operation  is 
operated  wholly  by  the  charitable 
organization’s  employees  or  volunteers; 
and 

(5)  The  annual  gross  gaming  revenue 
of  the  charitable  gaming  operation  does 
not  exceed  $1,000,000. 

(f)  Testing  laboratories.  (1)  A  testing 
laboratory  may  provide  the 
examination,  testing,  evaluating  and 
reporting  functions  required  by  this 
section  provided  that: 

(i)  It  demonstrates  its  integrity, 
independence  and  financial  stability  to 
the  tribal  gaming  regulatory  authority. 

(ii)  It  demonstrates  its  technical  skill 
and  capability  to  the  tribal  gaming 
regulatory  authority. 

(iii)  It  is  not  owned  or  operated  by  the 
same  tribe  or  tribal  gaming  regulatory 
authority  for  whom  it  is  providing  the 
testing,  evaluating,  and  reporting 
functions  required  by  this  section. 

(iv)  The  tribal  gaming  regulatory, 
authority: 

(A)  Makes  a  suitability  determination 
of  the  testing  laboratory  based  upon 
standards  no  less  stringent  than  those 
set  out  in  §§  533.6(b)(l)(ii)  through  (v)  of 
this  chapter  and  based  upon  no  less 
information  than  that  required  by 

§  537.1  of  this  chapter,  or 

(B)  Accepts,  in  its  discretion,  a 
determination  of  suitability  for  the 


testing  laboratory  made  by  any  other 
gaming  regulatory  authority  in  the 
United  States. 

(v)  After  reviewing  the  suitability 
determination  and  the  information 
provided  by  the  testing  laboratory,  the 
tribal  gaming  regulatory  authority 
determines  that  the  testing  laboratory  is 
qualified  to  test  and  evaluate  Class  II 
gaming  systems. 

(2)  The  tribal  gaming  regulatory 
authority  shall: 

(i)  Maintain  a  record  of  all 
determinations  made  pursuant  to 
paragraphs  (f)(l)(iv)  and  (f)(l)(v)  of  this 
section  for  a  minimum  of  three  years 
and  shall  make  the  records  available  to 
the  Commission  upon  request.  The 
Commission  will  only  make  available 
for  public  review  records  or  portions  of 
records  subject  to  release  under  the 
Freedom  of  Information  Act,  5  U.S.C. 

552;  the  Privacy  Act  of  1974,  5  U.S.C. 
552a;  or  the  Indian  Gaming  Regulatory 
Act,  25  U.S.C.  2716(a). 

(ii)  Place  the  testing  laboratory  under 
a  continuing  obligation  to  notify?  it  of 
any  adverse  regulatory  action  in  any 
jurisdiction  where  the  testing  laboratory 
conducts  business. 

(iii)  Require  the  testing  laboratory  to 
provide  notice  of  any  material  changes 
to  the  information  provided  to  the  tribal 
gaming  regulatory  authority. 

§  547.5  What  are  the  rules  of  interpretation 
and  of  generai  appiicatibn  for  this  part? 

(a)  Minimum  standards.  A  tribal 
gaming  regulatory  authority  may 
establish  and  implement  additional 
technical  standards  that  are  as  stringent 
as,  or  more  stringent  than,  those  set  out 
in  this  part. 

(b)  Only  applicable  standards  apply. 
Gaming  equipment  and  software  used 
with  Class  II  gaming  systems  shall  meet 
all  applicable  requirements  of  this  part. 
For  example,  if  a  Class  II  gaming  system 
lacks  the  ability  to  print  or  accept 
vouchers,  then  any  standards  that 
govern  vouchers  do  not  apply. 

(c)  Fairness.  No  Class  II  gaming 
system  shall  cheat  or  mislead  users.  All 
prizes  advertised  shall  be  available  to 
win.  No  progressive  prize  shall  have  a 
probability  of  winning  less  than  1  in 
100,000,000.  No  other  prize  shall  have 
a  probability  of  winning  less  than  1  in 
50,000,000. 

(d)  Approved  equipment  and  software 
only.  All  gaming  equipment  and 
software  used  with  Class  II  gaming 
systems  shall  be  identical  in  all  respects 
to  a  prototype  reviewed  and  tested  by  a 
testing  laboratory  and  approved  for  use 
by  the  tribal  gaming  regulatory  authority 
pursuant  to  §  547.4(a)  through  (c). 
Unapproved  software  shall  not  be 
loaded  onto  or  stored  on  any  program 
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storage  medium  used  in  a  Class  II 
gaming  system,  except  as  provided  in 
§  547.4(d). 

(e)  Proper  functioning.  All  gaming 
equipment  and  software  used  with  Class 
II  gaming  systems  shall  perform 
according  to  the  manufacturer’s  design 
and  operating  specifications. 

(f)  No  Limitation  of  Technology.  This 
part  should  not  be  interpreted  to  limit 
the  use  of  technology  or  to  preclude  the 
use  of  technology  not  specifically 
referenced. 

(g)  Severability.  If  any  provision  of 
this  part  is  declared  invalid  by  a  court 
of  competent  jurisdiction,  such  decision 
shall  not  affect  the  remainder  of  this 
part. 

§  547.6  What  are  the  minimum  technicai 
standards  for  enroiling  and  enabiing  Class 
II  gaming  system  components? 

(a)  General  requirements.  Class  II 
gaming  systems  shall  provide  a  method 
to: 

(1)  Enroll  and  unenroll  system 
components; 

(2)  Enable  and  disable  specific  system 
components. 

(b)  Specific  requirements.  Class  II 
gaming  systems  shall: 

(1)  Ensure  that  only  enrolled  and 
enabled  system  components  participate 
in  gaming;  and 

(2)  Ensure  that  the  default  condition 
for  components  shall  be  unenrolled  and 
disabled. 

§  547.7  What  are  the  minimum  technical 
hardware  standards  applicable  to  Class  II 
gaming  systems? 

(a)  General  requirements.  (1)  The 
Class  II  gaming  system  shall  operate  in 
compliance  with  applicable  regulations 
of  the  Federal  Communications 
Commission. 

(2)  Prior  to  approval  by  the  tribal 
gaming  regulatory  authority  pursuant  to 
§  547.4(c),  the  Class  II  gaming  system 
shall  have  obtained  from  Underwriters’ 
Laboratories,  or  its  equivalent,  relevant 
certification(s)  required  for  equipment 
of  its  type,  including  but  not  limited  to 
certifications  for  liquid  spills, 
electromagnetic  interference,  etc. 

(b)  Printed  circuit  boards.  (1)  Printed 
circuit  boards  that  have  the  potential  to 
affect  the  outcome  or  integrity  of  the 
game,  and  are  specially  manufactured  or 
proprietary  and  not  off-the-shelf,  shall 
display  a  unique  identifier  such  as  a 
part  number  and/or  revision  number, 
which  shall  be  updated  to  reflect  new 
revisions  or  modifications  of  the  board. 

(2)  Switches  or  jumpers  on  all  circuit 
boards  that  have  the  potential  to  affect 
the  outcome  or  integrity  of  any  game, 
progressive  award,  financial  instrument, 
cashless  transaction,  voucher 


transaction,  or  accounting  records  shall 
be  capable  of  being  sealed. 

(c)  Electrostatic  discharge.  Class  II 
gaming  system  components  accessible 
to  the  public  shall  be  constructed  so  that 
they  exhibit  immunity  to  human  body 
electrostatic  dischcurges  on  areas 
exposed  to  contact.  Static  discharges  of 
±15  kV  for  air  discharges  and  ±7.5  kV  for 
contact  discharges  may  not  cause 
damage,  or  inhibit  operation  or  integrity 
of  the  Class  II  gaming  system. 

(d)  Physical  enclosures.  Physical 
enclosures  shall  be  of  a  robust 
construction  designed  to  resist 
determined  illegal  entry.  All 
protuberances  and  attachments  such  as 
buttons,  identification  plates,  and  labels 
shall  be  sufficiently  robust  to  avoid 
unauthorized  removal. 

(e)  Player  interface.  The  player  "* 
interface  shall  include  a  method  or 
means  to: 

(1)  Display  information  to  a  player; 
and 

(2)  Allow  the  player  to  interact  with 
the  Class  II  gaming  system. 

(f)  Account  access  components.  A 
Class  II  gaming  system  component  that 
reads  account  access  media  shall  be 
located  within  a  secure,  locked  or 
tamper-evident  area  or  in  a  cabinet  or 
housing  that  is  of  a  robust  construction 
designed  to  resist  determined  illegal 
entry  and  to  protect  internal 
components.  In  addition,  the  account 
access  component: 

(1)  Shall  be  constructed  so  that 
physical  tampering  leaves  evidence  of 
such  tampering;  and 

(2)  Shall  provide  a  method  to  enable 
the  Class  II  gaming  system  to  interpret 
and  act  upon  valid  or  invalid  input  or 
error  condition. 

(g)  Financial  instrument  storage 
components.  Any  Class  II  gaming 
system  components  that  store  financial 
instruments  and  that  are  not  operated 
under  the  direct  control  of  a  gaming 
operation  employee  or  agent  shall  be 
located  within  a  secure  and  locked  area 
or  in  a  locked  cabinet  or  housing  that  is 
of  a  robust  construction  designed  to 
resist  determined  illegal  entry  and  to 
protect  internal  components. 

(h)  Financial  instrument  acceptors.  (1) 
Any  Class  II  gaming  system  components 
that  handle  financial  instruments  and 
that  are  not  operated  under  the  direct 
control  of  an  agent  shall: 

(i)  Be  located  within  a  secure,  locked 
and  tamper-evident  area  or  in  a  locked 
cabinet  or  housing  that  is  of  a  robust 
construction  designed  to  resist 
determined  illegal  entry  and  to  protect 
internal  components; 

(ii)  Be  able  to  detect  the  entry  of  valid 
or  invalid  financial  instruments  and  to 
provide  a  method  to  enable  the  Class  II 


gaming  system  to  interpret  and  act  upon 
valid  or  invalid  input  or  error  condition; 
and 

(iii)  Be  constructed  to  permit 
communication  with  the  Class  II  gaming 
system  of  the  accounting  information 
required  by  §  547.9(a)  and  by  applicable 
provisions  of  any  Commission  and  tribal 
gaming  regulatory  regulations  governing 
minimum  internal  control  standards. 

(2)  Prior  to  completion  of  a  valid 
financial  instrument  transaction  by  the 
Class  II  gaming  system,  no  monetary 
amount  related  to  that  instrument  shall 
be  available  for  play.  For  example, 
credits  shall  not  be  available  for  play 
until  currency  or  coupon  inserted  into 
an  acceptor  is  secured  in  the  storage 
component. 

(3)  The  monetary  amount  related  to 
all  valid  financial  instrument 
transactions  by  the  Class  II  gaming 
system  shall  be  recorded  as  required  by 
§  547.9(a)  and  the  applicable  provisions 
of  any  Commission  and  tribal  gaming 
regulatory  authority  regulations 
governing  minimum  internal  control 
standards. 

(i)  Financial  instrument  dispensers. 

(1)  Any  Class  II  gaming  system 
components  that  dispense  financial 
instruments  and  that  are  not  operated 
under  the  direct  control  of  a  gaming 
operation  employee  or  agent  shall: 

(1)  Be  located  within  a  secure,  locked 
and  tamper-evident  area  or  in  a  locked 
cabinet  or  housing  that  is  of  a  robust 
construction  designed  to  resist 
determined  illegal  entry  and  to  protect 
internal  components: 

(ii)  Provide  a  method  to  enable  the 
Class  II  gaming  system  to  interpret  and 
act  upon  valid  or  invalid  input  or  error 
condition:  and 

(iii)  Be  constructed  to  permit 
communication  with  the  Class  II  gaming 
system  of  the  accounting  information 
required  by  §  547.9(a)  and  by  applicable 
provisions  of  any  Commission  and  tribal 
gaming  regulatory  regulations  governing 
minimum  internal  control  standards. 

(2)  The  monetary  amount  related  to 
all  valid  financial  instrument 
transactions  by  the  Class  II  gaming 
system  shall  be  recorded  as  required  by 
§  547.9(a),  the  applicable  provisions  of 
parts  542  and  543  of  this  chapter,  and 
any  tribal  gaming  regulatory  authority 
regulations  governing  minimum  internal 
control  standards. 

(j)  Game  Outcome  Determination 
Components.  Any  Class  II  gaming 
system  logic  components  that  affect  the 
game  outcome  and  that  are  not  operated 
under  the  direct  control  of  a  gaming 
operation  employee  or  agent  shall  be 
located  within  a  secure,  locked  and 
tamper-evident  area  or  in  a  locked 
cabinet  or  housing  that  is  of  a  robust 
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construction  designed  to  resist 
determined  illegal  entry  and  to  protect 
internal  components.  DIP  switches  or 
jumpers  that  can  affect  the  integrity  of 
the  Class  II  gaming  system  must  be 
capable  of  being  sealed  by  the  tribal 
gaming  regidatory  authority. 

(k)  Door  access  detection.  All 
components  of  the  Class  II  gaming 
system  that  are  locked  in  order  to  meet 
the  requirements  of  this  part  shall 
include  a  sensor  or  other  methods  to 
monitor  an  open  door.  A  door  open 
sensor,  and  it^  components  or  cables, 
shall  be  secure  against  attempts  to 
disable  them  or  interfere  with  their 
normal  mode  of  operation; 

(l)  Separation  of  functions/no 
limitations  on  technology.  Nothing 
herein  shall  prohibit  the  account  access 
component,  financial  instrument  storage 
component,  financial  instrument 
acceptor,  and  financial  instrument 
dispenser  from  being  included  within 
the  same  component,  or  separated  into 
individual  components. 

§  547.8  What  are  the  minimum  technical 
software  standards  applicable  to  Class  II 
gaming  systems? 

This  section  provides  general  software 
standards  for  Class  II  gaming  systems  for 
the  play  of  Class  II  games. 

(a)  Player  interface  displays.  (1)  If  not 
otherwise  provided  to  the  player,  the 
player  interface  shall  display  the 
following: 

(1)  The  purchase  or  wager  amount; 

(ii)  Game  results;  and 

(iii)  Any  player  credit  balance. 

(2)  Between  plays  of  any  game  and 
until  the  start  of  the  next  play,  or  until 
the  player  selects  a  new  game  option 
such  as  purchase  or  wager  amount  or 
card  selection,  whichever  is  earlier,  if 
not  otherwise  provided  to  the  player, 
the  player  interface  shall  display: 

(1)  The  total  purchase  or  wager 
amount  and  all  prizes  and  total  credits 
won  for  the  last  game  played; 

(ii)  The  final  results  for  the  last  game 
played,  including  entertaining  displays 
of  results,  if  any;  and 

(iii)  Any  default  purchase  or  wager 
amount  for  the  next  play. 

(b)  Game  initiation  and  play.  (1)  Each 
game  played  on  the  Class  II  gaming 
system  shall  follow  and  not  deviate 
from  a  constant  set  of  rules  for  each 
game  provided  to  players  pursuant  to 

§  547.16.  Any  change  in  rules 
constitutes  a  different  game.  There  shall 
be  no  automatic  or  undisclosed  changes 
of  rules. 

(2)  For  bingo  games  and  games  similar 
to  bingo,  the  Class  II  gaming  system 
shall  not  alter  or  allow  to  be  altered  the 
card  permutations  or  game  rules  used 
for  play  of  a  Class  II  game  unless 


specifically  chosen  by  the  player  prior 
to  commitment  to  participate  in  the 
game.  No  duplicate  cards  shall  be  sold 
for  any  common  draw. 

(3)  No  game  play  shall  commence 
and,  no  financial  instrument  or  credit 
shall  be  accepted  on  the  affected  player 
interface,  in  the  presence  of  any  fault 
condition  that  affects  the  outcome  of  the 
game,  open  door,  or  while  in  test,  audit, 
or  lock-up  mode. 

(4)  The  player  must  choose  to 
participate  in  the  play  of  a  game. 

(c)  Audit  Mode.  (1)  If  an  audit  mode 
is  provided,  the  Class  II  gaming  system 
shall  provide,  for  those  components 
actively  involved  in  the  audit: 

(1)  All  accounting  functions  required 
by  §  547.9,  by  applicable  provisions  of 
any  Commission  regulations  governing 
minimum  internal  control  standards, 
and  by  any  internal  controls  adopted  by 
the  tribe  or  tribal  gaming  regulatory 
authority; 

(ii)  Display  player  interface 
identification;  and 

(iii)  Display  software  version  or  game 
identification; 

(2)  Audit  mode  shall  be  accessible  by 
a  secure  method  such  as  an  employee 
PIN  and  key  or  other  auditable  access 
control. 

(3)  Accounting  function  data  shall  be 
accessible  by  an  authorized  person  at 
any  time,  except  during  a  payout, 
during  a  handpay,  or  during  play. 

(4)  The  Class  II  gaming  system  shall 
disable  financial  instrument  acceptance 
on  the  affected  player  interface  while  in 
audit  mode,  except  during  financial 
instrument  acceptance  testing. 

(d)  Last  game  recall.  The  last  game 
recall  function  shall: 

(1)  Be  retrievable  at  all  times,  other 
than  when  the  recall  component  is 
involved  in  the  play  of  a  game,  upon  the 
operation  of  an  external  key-switch, 
entry  of  an  audit  card,  or  a  similar 
method; 

(2)  Display  the  results  of  recalled 
games  as  originally  displayed  or  in  text 
representation,  including  entertaining 
display  results  implemented  in  video, 
rather  than  electro-mechanical,  form,  if 
any,  so  as  to  enable  the  tribal  gaming 
regulatory  authority  or  operator  to 
clearly  identify  the  game  sequences  and 
results  that  occurred; 

(3)  Allow  the  Class  II  gaming  system 
component  providing  game  recall,  upon 
return  to  normal  game  play  mode,  to 
restore  any  affected  display  to  the 
positions,  forms  and  values  displayed 
before  access  to  the  game  recall 
information;  and 

(4)  Provide  the  following  information 
for  the  current  and  previous  four  games 
played  and  shall  display: 


(i)  Game  start  time,  end  time,  and 
date: 

(ii)  The  total  number  of  credits  at  the 
start  of  play,  less  the  purchase  or  wager 
amount; 

(iii)  The  purchase  or  wager  amount; 

(iv)  The  total  number  of  credits  at  the 
end  of  play:  and 

(v)  The  total  number  of  credits  won  as 
a  result  of  the  game  recalled,  and  the 
value  in  dollars  and  cents  for 
progressive  prizes,  if  different. 

(vi)  For  bingo  games  and  games 
similar  to  bingo  only,  also  display: 

(A)  The  card(s)  used  by  the  player; 

(B)  The  identifier  of  the  bingo  game 
played: 

(C)  The  numbers  or  other  designations 
drawn,  in  the  order  that  they  were 
drawn; 

(D)  The  numbers  or  other  designations 
and  prize  patterns  covered  on  each  card; 

(E)  All  prizes  won  by  the  player, 
including  winning  patterns  and 
entertaining  displays  implemented  in 
video,  rather  than  electro-mechanical 
form,  if  any;  and 

(F)  The  unique  identifier  of  the  card 
on  which  prizes  were  won; 

(vii)  For  pull-tab  games  only,  also 
display: 

(A)  The  result(s)  of  each  pull-tab, 
displayed  in  the  same  pattern  as  on  the 
tangible  pull-tab; 

(B)  All  prizes  won  by  the  player; 

(C)  The  unique  identifier  of  each  pull 
tab;  and 

(D)  Any  other  information  necessary 
to  fully  reconstruct  the  current  and  four 
previous  plays. 

(e)  Voucher  and  credit  transfer  recall. 
Notwithstanding  the  requirements  of 
any  other  section  in  this  part,  a  Class  II 
gaming  system  shall  have  the  capacity 
to: 

(1)  Display  the  information  specified 
in  §  547.11(b)(5)(ii)  through  (vi)  for  the 
last  five  vouchers  or  coupons  printed 
and  the  last  five  vouchers  or  coupons 
accepted;  and 

(2)  Display  a  complete  transaction 
history  for  the  last  five  cashless 
transactions  made  and  the  last  five 
cashless  transactions  accepted. 

(f)  Software  signature  verification. 

The  manufacturer  or  developer  of  the 
Class  II  gaming  system  must  provide  to 
the  testing  laboratory  and  to  the  tribal 
gaming  regulatory  authority  an  industry- 
standard  methodology,  acceptable  to  the 
tribal  gaming  regulatory  authority,  for 
verifying  the  Class  II  gaming  system 
game  software.  By  way  of  illustration, 
for  game  software  stored  on  rewritable 
media,  such  methodologies  include 
signature  algorithms  and  hashing 
formulas  such  as  SHA-1. 

(g)  Test,  diagnostic,  and 
demonstration  modes.  If  test,  diagnostic, 
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and/or  demonstration  modes  are 
provided,  the  Class  II  gaming  system 
shall,  for  those  components  actively 
involved  in  the  test,  diagnostic,  or 
demonstration  mode: 

(1)  Clearly  indicate  when  that 
component  is  in  the  test, -diagnostic,  or 
demonstration  mode; 

„  (2)  Not  alter  financial  data  on  that 
component  other  than  temporary  data; 

(3)  Only  be  available  after  entering  a 
specific  mode; 

(4)  Disable  credit  acceptance  and 
payment  unless  credit  acceptance  or 

^  payment  is  being  tested;  and 

(5)  Terminate  all  mode-specific 
functions  upon  exiting  a  mode. 

(h)  Multi-game.  If  multiple  games  are 
offered  for  player  selection  at  the  player 
interface,  the  player  interface  shall: 

(1)  Provide  a  display  of  available 
games; 

(2)  Provide  the  means  of  selecting 
among  them; 

(3)  Display  the  full  amount  of  the 
player’s  credit  balance; 

(4)  Identify  the  game  selected  or  being 
played;  and 

(5)  Not  force  the  play  of  a  game  after 
its  selection. 

(i)  Program  interruption  and 
resumption.  The  Class  II  gaming  system 
software  shall  be  designed  so  that  upon 
resumption  following  any  interruption, 
the  system: 

(1)  Is  able  to  return  to  a  known  state; 

(2)  Shall  check  for  any  fault  condition 
upon  resumption; 

(3)  Shall  verify  the  integrity  of  data 
^  stored  in  critical  memory; 

(4)  Shall  return  the  purchase  or  wager 
amount  to  the  player  in  accordance  with 
the  rules  of  the  game;  and 

.  (5)  Shall  detect  any  change  or 
corruption  in  the  Class  II  gaming  system 
software. 

(j)  Class  II gaming  system  components 
acting  as  progressive  controllers.  This 
paragraph  applies  to  progressive 
controllers  and  components  acting  as 


progressive  controllers  in  Class  II 
gaming  systems. 

(1)  Modification  of  progressive 
parameters  shall  be  conducted  in  a 
secure  manner  approved  by  the  tribal 
gaming  regulatory  authority.  Such 
parameters  may  include:  *■ 

(1)  Increment  value; 

(ii)  Secondary  pool  increment(s); 

(iii)  Reset  amount(s); 

(iv)  Maximum  value(s);  and 

(v)  Identity  of  participating  player 
interfaces. 

(2)  The  Class  11  gaming  system 
component  or  other  progressive 
controller  shall  provide  a  means  of 
creating  a  progressive  balancing  report 
for  each  progressive  link  it  controls.  At 
a  minimum,  that  report  shall  provide 
balancing  of  the  changes  of  the 
progressive  amount,  including 
progressive  prizes  won,  for  all 
participating  player  interfaces  versus 
current  progressive  amount(s),  plus 
progressive  prizes.  In  addition,  the 
report  shall  account  for,  and  not  be 
made  inaccurate  by,  unusual  events 
such  as: 

(i)  Class  II  gaming  system  critical 
memory  clears; 

(ii)  Modification,  alteration,  or 
deletion  of  progressive  prizes; 

(iii)  Offline  equipment;  or 

(iv)  Multiple  site  progressive  prizes. 

(k)  Critical  memory.  (1)  Critical 

memory  may  be  located  anywhere 
within  the  Class  II  gaming  system. 
Critical  memory  is  any  memory  that 
maintains  any  of  the  following  data: 

(i)  Accounting  data; 

(ii)  Current  credits; 

(iii)  Configuration  data; 

(iv)  Last  game  recall  information 
required  by  §  547.8(d); 

(v)  Game  recall  information  for  the 
current  game,  if  incomplete; 

(vi)  Software  state  (the  last  normal 
state  software  was  in  before 
interruption); 

(vii)  RNG  seed(s),  if  necessary  for 
maintaining  integrity; 


(viii)  Encryption  keys,  if  necessary  for 
maintaining  integrity; 

(ix)  Progressive  prize  parameters  and 
current  values; 

(x)  The  five  most  recent  financial 
instruments  accepted  by  type,  excluding 
coins  and  tokens; 

(xi)  The  five  most  recent  financial 
instruments  dispensed  by  type, 
excluding  coins  and  tokens;  and 

(xii)  The  five  most  recent  cashless 
transactions  paid  and  the  five  most 
recent  cashless  transactions  accepted. 

(2)  Critical  memory  shall  be 
maintained  using  a  methodology  that 
enables  errors  to  be  identified  and  acted 
upon.  All  accounting  and  recall 
functions  shall  be  verified  as  necessary 
to  ensure  their  ongoing  integrity. 

(3)  The  validity  of  affected  data  stored 
in  critical  memory  shall  be  checked 
after  each  of  the  following  events: 

(i)  Every  restart; 

(ii)  Each  attendant  paid  win; 

(iii)  Each  attendant  paid  progressive 
win; 

(iv)  Each  sensored  door  closure;  and 

(v)  Every  reconfiguration,  download, 
or  change  of  prize  schedule  or 
denomination  requiring  operator 
intervention  or  action. 

(1)  Secured  access.  Class  II  gaming 
systems  that  use  a  logon  or  other  means 
of  secured  access  shall  include  a  user 
account  lockout  after  a  predetermined 
number  of  consecutive  failed  attempts 
to  access  system. 

§  547.9  What  are  the  minimum  technical 
standards  for  Class  II  gaming  system 
accounting  functions? 

This  section  provides  standards  for 
accounting  functions  used  in  Class  II 
gaming  systems. 

(a)  Required  accounting  data.  The 
following  minimum  accounting  data, 
however  named,  shall  be  maintained  by 
the  Class  II  gaming  system. 


(1)  Amount  In 


(2)  Amount  Out 


Title 


Description 


The  total  value  of  all  financial  instruments  and  cashless  transactions  accepted  by  the 
I  Class  II  gaming  system.  Each  type  of  financial  instrument  accepted  by  the  Class  II 
I  gaming  system  shall  be  tracked  independently  per  financial  instrument  acceptor,  and 
as  required  by  applicable  requirements  of  any  Commission  and  tribal  gaming  regu¬ 
latory  authority  regulations  governing  minimum  internal  control  standards. 

The  total  value  of  all  financial  instruments  and  cashless  transactions  paid  by  the  Class  II 
gaming  system,  plus  the  total  value  of  attendant  pay.  Each  type  of  financial  instrument 
paid  by  the  Class  II  Gaming  System  shall  be  tracked  independently  per  financial  in- 
i  strument  dispenser,  and  as  required  by  applicable  requirements  of  any  Commission 
I  and  tribal  gaming  regulatory  authority  regulations  governing  minimum  internal  control 
standards. 


(b)  Accounting  data  storage.  If  the  (1)  Accounting  data  shall  be  stored  (2)  Credit  balances  shall  have 

Class  II  gaming  system  electronically  with  at  least  eight  decimal  digits.  sufficient  digits  to  accommodate  the 

maintains  accounting  data:  design  of  the  game. 
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(3)  Accounting  data  displayed  to  the 
player  may  be  incremented  or 
decremented  using  visual  effects,  but 
the  internal  storage  of  this  data  shall  be 
immediately  updated  in  full. 

(4)  Accounting  data  shall  be  updated 
upon  the  occurrence  of  the  relevant 
accounting  event. 

(5)  Modifications  to  accounting  data 
shall  be  recorded,  including  the  identity 
of  the  person{s)  making  the 
modifications,  and  be  reportable  by  the 
Class  II  gaming  system. 

(c)  Rollover.  Accounting  data  that 
rolls  over  to  zero  shall  not  corrupt  data. 

(d)  Credit  balance  display  and 
function.  (1)  Any  credit  balance 


maintained  at  the  player  interface  shall 
be  prominently  displayed  at  all  times 
except: 

(1)  In  audit,  configuration,  recall  and 
test  modes;  or 

(ii)  Temporarily,  during  entertaining 
displays  of  game  results. 

(2)  Progressive  prizes  may  be  added  to 
the  player’s  credit  balance  provided: 

(i)  The  player  credit  balance  is 
maintained  in  dollars  and  cents; 

(ii)  The  progressive  accounting  data  is 
incremented  in  number  of  credits;  or  * 

(iii)  The  prize  in  dollars  and  cents  is 
converted  to  player  credits  or 
transferred  to  the  player’s  credit  balance 
in  a  manner  that  does  not  mislead  the 
player  or  cause  accounting  imbalances. 


(3)  If  the  player  credit  balance 
displays  in  credits,  but  the  actual 
balance  includes  fractional  credits,  the 
Class  II  gaming  system  shall  display  the 
fractional  credit  when  the  player  credit 
balance  drops  below  one  credit. 

§  547.10  What  are  the  minimum  standards 
for  Class  tl  gaming  system  critical  events? 

This  section  provides  standards  for 
events  such  as  system  critical  faults, 
deactivation,  door  open  or  other 
changes  of  states,  and  lockup  within  the 
Class  II  gaming  system. 

(a)  Fault  events.  (1)  The  following 
events  are  to  be  treated  as  described 
below: 


Events 

(i)  Component  fault  . 

(ii)  Financial  storage  component  full  ... 

(iii)  Financial  output  component  empty 

(iv)  Financial  component  fault  . . 

(v)  Critical  memory  error . 

(vi)  Progressive  communication  fault  . 

(vii)  Program  storage  medium  fault  .... 


Definition  and  action  to  be  taken 


Reported  when  a  fault  on  a  component  is  detected.  When  possible,  this  event  message 
should  indicate  what  the  nature  of  the  fault  is. 

Reported  when  a  financial  instrument  acceptor  or  dispenser  includes  storage,  and  it  be¬ 
comes  full.  This  event  message  should  indicate  what  financial  storage  component  is 
full. 

Reported  when  a  financial  instrument  dispenser  is  empty.  The  event  message  should  in¬ 
dicate  which  financial  output  component  is  affected,  and  whether  it  is  empty. 

Reported  when  an  occurrence  on  a  financial  component  results  in  a  known  fault  state. 

Some  critical  memory  error  has  occurred.  When  a  non-correctable  critical  memory  error 
has  occurred,  the  data  on  the  Class  II  gaming  system  component  can  no  longer  be 
consideied  reliable.  Accordingly,  any  game  play  on  the  affected  component  shall 
cease  immediately,  and  an  appropriate  message  shall  be  displayed,  if  possible. 

If  applicable;  when  communications  with  a  progressive  controller  component  is  in  a 
known  fault  state. 

The  software  has  failed  its  own  internal  security  check  or  the  medium  itself  has  some 
fault. 

j  Any  game  play  on  the  affected  component  shall  cease  immediately,  and  an  appropriate 
I  message  shall  be  displayed,  if  possible. 


(2)  The  occurrence  of  any  event 
identified  in  paragraph  (a){l)  of  this 
section  shall  be  recorded. 

(3)  Upon  clearing  any  event  identified 
in  paragraph  (a)(1)  of  this  section,  the 
Class  II  gaming  system  shall: 

(i)  Record  that  the  fault  condition  has 
been  cleared; 

(ii)  Ensure  the  integrity  of  all  related 
accounting  data;  and 

(iii)  In  the  case  of  a  malfunction, 
return  a  player’s  purchase  or  wager 
according  to  the  rules  of  the  game. 


(b)  Door  open/close  events.  (1)  In 
addition  to  the  requirements  of 
paragraph  (a)(1)  of  this  section,  the  Class 
II  gaming  system  shall  perform  the 
following  for  any  component  affected  by 
any  sensored  door  open  event: 

(i)  Indicate  that  the  state  of  a  sensored 
door  changes  from  closed  to  open  or 
opened  to  closed; 

(ii)  Disable  all  financial  instrument 
acceptance,  unless  a  test  mode  is 
entered; 

(iii)  Disable  game  play  on  the  affected 
player  interface; 


(iv)  Disable  player  inputs  on  the 
affected  player  interface,  unless  test 
mode  is  entered;  and 

(v)  Disable  all  financial  instrument 
disbursement,  unless  a  test  mode  is 
entered. 

(2)  The  Class  II  gaming  system  may 
return  the  component  to  a  ready  to  play 
state  when  all  sensored  doors  are 
closed. 

(c)  Non-fault  events.  (1)  The  following 
non-fault  events  are  to  be  treated  as 
described  below,  if  applicable: 


Event 

Definition  and  action  to  be  taken 

(i)  Player  interface  power  off  during  play  . 

(ii)  Player  interface  power  on  . 

(iii)  Financial  instrument  storage  component  con¬ 
tainer/stacker  removed. 

This  condition  is  reported  by  the  affected  component(s)  to  indicate  power  has  been  lost 
during  game  play. 

This  condition  is  reported  by  the  affected  component(s)  to  indicate  it  has  been  turned  on. 
This  condition  is  reported  when  a  financial  instrument  storage  container  has  been  re¬ 
moved.  The  event  message  should  indicate  which  storage  container  was  removed. 

§  547.1 1  What  are  the  minimum  technical 
standards  for  money  and  credit  handling? 

This  section  provides  standards  for 
money  and  credit  handling  by  a  Class  II 
gaming  system. 


(a)  Credit  acceptance,  generally.  (1) 
Upon  any  credit  acceptance,  the  Class  II 
gaming  system  shall  register  the  correct 
number  of  credits  on  the  player’s  credit 
balance. 


(2)  The  Class  II  gaming  system  shall 
reject  financial  instruments  deemed 
invalid. 

(b)  Credit  redemption,  generally.  (1) 
For  cashable  credits  on  a  player 
interface,  players  shall  be  allowed  to 
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cash  out  and/or  redeem  those  credits  at 
the  player  interface  except  when  that 
player  interface  is: 

(1)  Involved  in  the  play  of  a  game; 

(ii)  In  audit  mode,  recall  mode  or  any 
test  mode: 

(iii)  Detecting  any  sensored  door  open 
condition; 

(iv)  Updating  the  player  credit 
balance  or  total  win  accounting  data;  or 

(v)  Displaying  a  fault  condition  that 
would  prevent  cash-out  or  credit 
redemption.  In  this  case  a  fault 
indication  shall  be  displayed. 

(2)  For  cashable  credits  not  on  a 
player  interface,  the  player  shall  be 
allowed  to  cash  out  and/or  redeem  those 
credits  at  any  time. 

(3)  A  Class  II  gaming  system  shall  not 
automatically  pay  an  award  subject  to 
mandatory  tax  reporting  or  withholding. 

(4)  Credit  redemption  by  voucher  or 
coupon  shall  conform  to  the  following: 

(i)  A  Class  II  gaming  system  may 
redeem  credits  by  issuing  a  voucher  or 
coupon  when  it  communicates  with  a 
voucher  system  that  validates  the 
voucher  or  coupon. 

(ii)  A  Class  II  gaming  .system  that 
redeems  credits  by  issuing  vouchers  and 
coupons  shall  either: 

(A)  Maintain  an  electronic  record  of 
all  information  required  by  paragraphs 

(b)(5)(ii)  through  (vi)  of  this  section;  or 

(B)  Generate  two  identical  copies  of 
each  voucher  or  coupon  issued,  one  to 
be  provided  to  the  player  and  the  other 
to  he  retained  within  the  machine  for 
audit  purposes. 

(5)  Valid  vouchers  and  coupons  shall 
contain  the  following: 

(i)  Gaming  operation  name  and 
location; 

(ii)  The  identification  number  of  the 
Class  II  gaming  system  component  or 
the  player  interface  number,  as 
applicable; 

(iii)  Date  and  time  of  issuance; 

(iv)  Alpha  and  numeric  dollar 
amount; 

(v)  A  sequence  number; 

(vi)  A  validation  number  that: 

(A)  Is  produced  by  a  means 
specifically  designed  to  prevent 
repetition  of  validation  numbers;  and 

(B)  Has  some  form  of  checkcode  or 
other  form  of  information  redundancy  to 
prevent  prediction  of  subsequent 
validation  numbers  without  knowledge 
of  the  checkcode  algorithm  and 
parameters: 

(vii)  For  machine-readable  vouchers 
and  coupons,  a  bar  code  or  other  form 
of  machine  readable  representation  of 
the  validation  number,  which  shall  have 
enough  redundancy  and  error  checking 
to  ensure  that  99.9%  of  all  misreads  are 
flagged  as  errors; 


(viii)  Transaction  type  or  other 
method  of  differentiating  voucher  and 
coupon  types;  and 

(ix)  Expiration  period  or  date. 

(6)  Transfers  from  an  account  mav  not 
exceed  the  balance  of  that  account. 

(7)  For  Glass  II  gaming  systems  not 
using  dollars  and  cents  accounting  and 
not  having  odd  cents  accounting,  the 
Class  II  gaming  system  shall  reject  any 
transfers  from  voucher  payment  systems 
or  cashless  systems  that  are  not  even 
multiples  of  the  Glass  II  gaming  sy.stem 
denomination. 

(8)  Voucher  redemption  systems  shall 
include  the  ability  to  report 
redemptions  per  redemption  location  or 
user. 

§  547.1 2  What  are  the  minimum  technical 
standards  for  downloading  on  a  Class  II 
gaming  system? 

This  section  provides  standards  for 
downloading  on  a  Glass  II  gaming 
system. 

(а)  Downloads.  (1)  Downloads  are  an 
acceptable  means  of  transporting 
approved  content,  including  but  not 
limited  to  software,  files,  data,  and  prize 
schedules. 

(2)  Downloads  of  software,  games, 
prize  schedules,  or  other  download 
packages  shall  be  conducted  only  as 
authorized  by  the  tribal  gaming 
regulatory  authority. 

(3)  Downloads  shall  use  secure 
methodologies  that  will  deliver  the 
download  data  without  alteration  or 
modification,  in  accordance  with 
§547.1.'5(a). 

(4)  Downloads  conducted  during 
operational  periods  shall  be  performed 
in  a  manner  that  will  not  affect  game 
play. 

(5)  Downloads  shall  not  affect  the 
integrity  of  accounting  data. 

(б)  The  Class  II  gaming  system  or  the 
tribal  gaming  regulatory  authority  shall 
log  each  download  of  any  download 
package.  Each  log  record  shall  contain 
as  a  minimum: 

(i)  The  time  and  date  of  the  initiation 
of  the  download: 

(ii)  The  time  and  date  of  the 
completion  of  the  download: 

(iii)  The  Class  II  gaming  system 
components  to  which  software  was 
downloaded; 

(iv)  The  version(s)  of  download 
package  and  any  software  downloaded. 
Logging  of  the  unique  software  signature 
will  satisfy  this  requirement: 

(v)  The  outcome  of  any  software 
verification  following  the  download 
(success  or  failure);  and 

(vi)  The  name  and  identification 
number,  or  other  unique  identifier,  of 
any  individual(s)  conducting  or 
scheduling  a  download. 


(b)  Verifying  downloads.  Following 
download  of  any  game  software,  the 
(ilass  11  gaming  system  shall  verify  the 
downloaded  software  using  a  software 
signature  verification  method  that  meets 
the  requirements  of  §  547.8(f).  Using  any 
method  it  deems  appropriate,  the  tribal 
gaming  regulatory  authority  shall 
confirm  the  verification. 

§  547.1 3  What  are  the  minimum  technical 
standards  for  program  storage  media? 

This  section  provides  minimum 
standards  for  removable,  (re-)writable, 
and  nonwritable  storage  media  in  Class 
II  gaming  systems. 

(a)  Removable  program  storage  media. 
All  removable  program  storage  media 
shall  maintain  an  internal  checksum  or 
signature  of  its  contents.  Verification  of 
this  checksum  or  signature  is  to  be 
performed  after  every  restart.  If  the 
verification  fails,  the  affected  Class  II 
gaming  system  component(s)  shall  lock 
up  and  enter  a  fault  state. 

(b)  Nonrewritable  program  storage 
media.  (1)  All  EPROMs  and 
Programmable  Logic  Devices  (PLDs)  that 
have  erasure  windows  shall  be  fitted 
with  covers  over  their  erasure  windows. 

(2)  All  unused  areas  of  EPROMs  shall 
be  w'ritten  with  the  inverse  of  the  erased 
state  [e.g.,  zero  bits  (00  hex)  for  most 
EPROMs),  random  data,  or  repeats  of  the 
program  data. 

(3)  Flash  memory  storage  components 
intended  to  have  the  same  logical 
function  as  ROM.  i.e.  not  to  be 
dynamically  written,  shall  be  write- 
protected  or  otherwise  protected  from 
unauthorized  modification. 

(4)  The  write  cycle  shall  be  closed  or 
finished  for  all  CD-ROMs  such  that  it  is 
not  possible  to  write  any  further  data  to 
the  CD. 

(5)  Write  protected  hard  disks  are 
permitted  if  the  hardware  means  of 
enabling  the  write  protect  is  easily 
viewable  and  can  be  sealed  in  pface 
Write  protected  hard  disks  are  permitted 
using  software  write  protection 
verifiable  by  a  testing  laboratory. 

(c)  Writable  and  rewritable  program 
storage  media.  (1)  Writable  and 
rewritable  program  storage,  such  as  hard 
disk  drives,  Flash  memory,  writable 
CD-ROMs,  and  writable  DVDs,  may  be 
used  provided  that  the  software  stored 
thereon  may  be  verified  using  the 
mechanism  provided  pursuant  to 

§  547.8(f). 

(2)  Program  storage  shall  be  structured 
so  there  is  a  verifiable  separation  of 
fixed  data  [e.g.  program,  fixed 
parameters,  DLLs)  and  variable  data. 

(d)  Identification  of  program  storage 
media.  All  program  storage  media  that 
is  not  rewritable  in  circuit,  (e.g.  EPROM, 
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CD-ROM)  shall  be  uniquely  identified, 
displaying: 

(1)  Manufacturer; 

(2)  Program  identifier; 

(3)  Program  version  number(s);  and 

(4)  Location  information,  if  critical 
[e.g.  socket  position  3  on  the  printed 
circuit  board). 

§  547.1 4  What  are  the  minimum  technical 
standards  for  electronic  random  nuniber 
generation? 

This  section  provides  minimum 
standards  for  electronic  RNGs  in  Class 
n  gaming  systems. 

(a)  Properties.  All  RNGs  shall  produce 
output  having  the  following  properties: 

(1)  Statistical  randomness: 

(2)  Unpredictability;  and 

(3)  Non-repeatability. 

(b)  Statistical  Randomness.  (1) 
Numbers  produced  by  an  RNG  shall  be 
statistically  random  individually  and  in 
the  permutations  and  combinations 
used  in  the  application  under  the  rules 
of  the  game.  For  exeunple,  if  a  bingo 
game  with  75  objects  with  numbers  or 
other  designations  has  a  progressive 
winning  pattern  of  the  five  numbers  or 
other  designations  on  the  bottom  of  the 
card  and  the  winning  of  this  prize  is 
defined  to  be  the  five  numbers  or  other 
designations  are  matched  in  the  first 
five  objects  drawn,  the  likelihood  of 
each  of  the  75C5  combinations  are  to  be 
verified  to  be  statistically  equal. 

(2)  Niunbers  produced  by  an  RNG 
shall  pass  the  statistical  tests  for 
randomness  to  a  99%  confidence  level, 
which  may  include: 

(1)  Chi-square  test; 

(ii)  Equi-distribution  (frequency)  test; 

(iii)  Gap  test; 

(iv)  Poker  test; 

(v)  Coupon  collector’s  test; 

(vi)  Permutation  test; 

(vii)  Run  test  (patterns  of  occurrences 
shall  not  be  recurrent); 

(viii)  Spectral  test; 

(ix)  Serial  correlation  test  potency  and 
degree  of  serial  correlation  (outcomes 
shall  be  independent  from  the  previous 
game);  and 

(x)  Test  on  subsequences. 

(c)  Unpredictability.  (1)  It  shall  not  be 
feasible  to  predict  future  outputs  of  an 
RNG,  even  if  the  algorithm  and  the  past 
sequence  of  outputs  are  known. 

(2)  Unpredictability  shall  be  ensured 
by  reseeding  or  by  continuously  cycling 
the  RNG,  and  by  providing  a  sufficient 
number  of  RNG  states  for  the 
applications  supported. 

(3)  Re-seeding  may  be  used  where  the 
re-seeding  input  is  at  least  as 
statistically  random  as,  and 
independent  of,  the  output  of  the  RNG 
being  re-seeded. 

(d)  Non-repeatability.  The  RNG  shall 
not  be  initialized  to  reproduce  the  same 


output  stream  that  it  has  produced 
before,  nor  shall  any  two  instances  of  an 
RNG  produce  the  same  stream  as  each 
other.  This  property  shall  be  ensured  by 
initial  seeding  that  comes  from: 

(1)  A  source  of  “true”  randomness, 
such  as  a  hardware  random  noise 
generator;  or 

(2)  A  combination  of  timestamps, 
parameters  unique  to  a  Class  II  gaming 
system,  previous  RNG  outputs,  or  other, 
similar  method. 

(e)  General  requirements.  (1)  Software 
that  calls  an  RNG  to  derive  game 
outcome  events  shall  immediately  use 
the  output  returned  in  accordance  with 
the  game  rules. 

(2)  The  use  of  multiple  RNGs  is 
permitted  as  long  as  they  operate  in 
accordance  with  this  section. 

(3)  RNG  outputs  shall  not  be 
arbitrarily  discarded  or  selected 

(4)  Where  a  sequence  of  outputs  is 
required,  the  whole  of  the  sequence  in 
the  order  generated  shall  be  used  in 
accordance  with  the  game  rules. 

(5)  The  Class  II  gaming  system  shall 
neither  adjust  the  RNG  process  or  game 
outcomes  based  on  the  history  of  prizes 
obtained  in  previous  games  nor  make 
any  reflexive  or  secondary  decision  that 
affects  the  results  shown  to  the  player 
or  game  outcome.  Nothing  in  this 
paragraph  shall  prohibit  the  use  of 
entertaining  displays. 

(f)  Scaling  algorithms  and  scaled 
numbers.  An  RNG  that  provides  output 
scaled  to  given  ranges  shall: 

(1)  Be  independent  and  uniform  over 
the  range: 

(2)  Provide  numbers  scaled  to  the 
ranges  required  by  game  rules,  and 
notwithstanding  the  requirements  of 
peu'agraph  (e)(3)  of  this  section,  may 
discard  numbers  that  do  not  map 
uniformly  onto  the  required  range  but 
shall  use  the  first  number  in  sequence 
that  does  map  correctly  to  the  range; 

(3)  Be  capable  of  producing  every 
possible  outcome  of  a  game  according  to 
its  rules;  and 

(4)  Use  an  unbiased  algorithm.  A 
scaling  algorithm  is  considered  to  be 
unbiased  if  the  measured  bias  is  no 
greater  than  1  in  100  million. 

§547.15  What  are  the  minimum  technical 
standards  for  electronic  data 
communications  between  system 
components? 

This  section  provides  minimum 
standards  for  electronic  data 
communications  with  gaming 
equipment  or  components  used  with 
Class  II  gaming  systems. 

(a)  Sensitive  data.  Communication  of 
sensitive  data  shall  be  secure  from 
eavesdropping,  access,  tampering, 
intrusion  or  alteration  unauthorized  by 


the  tribal  gaming  regulatory  authority. 
Sensitive  data  shall  include,  but  not  be 
limited  to: 

(1)  RNG  seeds  and  outcomes; 

(2)  Encryption  keys,  where  the 
implementation  chosen  requires 
transmission  of  keys; 

(3)  PINs; 

(4)  Passwords; 

(5)  Financial  instrument  transactions; 

(6)  Transfers  of  funds; 

(7)  Player  tracking  information; 

(8)  Download  Packages;  and 

(9)  Any  information  that  affects  game 
outcome. 

(b)  Wireless  communications.  (1) 
Wireless  access  points  shall  not  be 
accessible  to  the  general  public. 

(2)  Open  or  unsecured  wireless 
communications  are  prohibited. 

(3)  Wireless  communications  shall  be 
secured  using  a  methodology  that  makes 
eavesdropping,  access,  tampering, 
intrusion  or  alteration  impractical.  By 
way  of  illustration,  such  methodologies 
include  encryption,  frequency  hopping, 
and  code  division  multiplex  access  (as 
in  cell  phone  technology). 

(c)  Methodologies  shall  be  used  that 
will  ensure  the  reliable  transfer  of  data 
and  provide  a  reasonable  ability  to 
detect  and  act  upon  any  corruption  of 
the  data. 

(d)  Class  II  gaming  systems  shall 
record  detectable,  unauthorized  access 
or  intrusion  attempts. 

(e)  Remote  communications  shall  only 
be  allowed  if  authorized  by  the  tribal 
gaming  regulatory  authority.  Class  II 
gaming  systems  shall  have  the  ability  to 
enable  or  disable  remote  access,  and  the 
default  state  shall  be  set  to  disabled. 

(f)  Failure  of  data  communications 
shall  not  affect  the  integrity  of  critical 
memory. 

(g)  The  Class  II  gaming  system  shall 
log  the  establishment,  loss,  and  re¬ 
establishment  of  data  communications 
between  sensitive  Class  II  gaming 
system  components. 

§547.16  What  are  the  minimum  standards 
for  game  artwork,  glass,  and  rules? 

This  section  provides  standards  for 
the  display  of  game  artwork,  the 
displays  on  belly  or  top  glass,  and  the 
display  and  disclosure  of  game  rules, 
whether  in  physical  or  electronic  form. 

(a)  Rules,  instructions,  and  prize 
schedules,  generally.  The  following 
shall  at  all  times  be  displayed  or  made 
readily  available'to  the  player  upon 
request: 

(1)  Game  name,  rules,  and  options 
such  as  the  purchase  or  wager  amount 
stated  clearly  and  unambiguously; 

(2)  Denomination; 

(3)  Instructions  for  play  on,  and  use 
of,  the  player  interface,  including  the 
functions  of  all  buttons;  and 
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(4)  A  prize  schedule  or  other 
explanation,  sufficient  to  allow  a  player 
to  determine  the  correctness  of  all  prizes 
awarded,  including; 

(i)  The  range  and  values  obtainable  for 
any  variable  prize; 

(ii)  Whether  the  value  of  a  prize 
depends  on  the  purchase  or  wager 
amount;  and 

(iii)  The  means  of  division  of  any 
pari-mutuel  prizes;  but 

(iv)  For  bingo  and  games  similar  to 
bingo,  the  prize  schedule  or  other 
explanation  need  not  state  that  subsets 
of  winning  patterns  are  not  awarded  as 
additional  prizes  (e.g.  five  in  a  row  does 
not  also  pay  three  in  a  row  or  four  in 

a  row),  unless  there  are  exceptions, 
which  shall  be  clearly  stated. 

(b)  Disclaimers.  The  Class  II  gaming 
system  shall  continually  display: 

(1)  “Malfunctions  void  all  prizes  and 
plays”  or  equivalent;  and 

(2)  “Actual  Prizes'Determined  by 
Bingo  [or  other  applicable  Class  II  game] 
Play.  Other  Displays  for  Entertainment 
Only.”  or  equivalent. 

§  547.17  How  does  a  tribal  gaming 
regulatory  authority  apply  for  a  variance 
from  these  standards? 

(a)  Tribal  Gaming  Regulatory 
Authority  approval,  (l)  A  tribal  gaming 
regulatory  authority  may  approve  a 
variance  from  the  requirements  of  this 
part  if  it  has  determined  that  the 
variance  will  achieve  a  level  of  security 
and  integrity  sufficient  to  accomplish 
the  purpose  of  the  standard  it  is  to 
replace. 

(2)  For  each  enumerated  standard  for 
which  the  tribal  gaming  regulatory 
authority  approves  a  variance,  it  shall 
submit  to  the  Chairman  within  30  days, 
a  detailed  report,  which  shall  include 
the  following: 

(i)  An  explanation  of  how  the 
variance  achieves  a  level  of  security  and 
integrity  sufficient  to  accomplish  the 
purpose  of  the  standard  it  is  to  replace; 
and 

(ii)  The  variance  as  granted  and  the 
record  on  which  it  is  based. 


(3)  In  the  event  that  the  tribal  gaming 
regulatory  authority  or  the  tribe’s 
government  chooses  to  submit  a 
variance  request  directly  to  the 
Chairman  for  joint  government  to 
government  review,  the  tribal  gaming 
regulatory  authority  or  tribal 
government  may  do  so  without  the 
approval  requirement  set  forth  in 
paragraph  (a)  (1)  of  this  section. 

(b)  Chairman  Review.  (1)  The 
Chairman  may  approve  or  object  to  a 
variance  granted  by  a  tribal  gaming 
regulatory  authority. 

(2)  Any  objection  by  the  Chairman 

shall  be  in  written  form  with  an 
explanation  why  the  variance  as 
approved  by  the  tribal  gaming  ’ 

regulatory  authority  does  not  provide  a 
level  of  security  or  integrity  sufficient  to 
accomplish  the  purpose  of  the  standard 
it  is  to  replace. 

(3)  If  the  Chairman  fails  to  approve  or 
object  in  writing  within  60  days  after 
the  date  of  receipt  of  a  complete 
submission,  the  variance  shall  be 
considered  approved  by  the  Chairman. 
The  Chairman  and  the  tribal  gaming 
regulatory  authority  may,  by  agreement, 
extend  this  deadline  an  additional  60 
days. 

(4)  No  variance  may  be  implemented 
until  approved  by  the  tribal  gaming 
regulatory  authority  pursuant  to 
paragraph  (a)(1)  of  this  section  or  the 
Chairman  has  approved  pursuant  to 
paragraph  (b)(1)  of  this  section. 

(c)  Commission  Review.  Should  the 
tribal  gaming  regulatory  authority  elect 
to  maintain  its  approval  after  written 
objection  by  the  Chairman,  the  tribal 
gaming  regulatory  authority  shall  be 
entitled  to  an  appeal  to  the  full 
Commission  in  accordance  with  the 
following  process: 

(1)  Within  60  days  of  receiving  an 
objection,  the  tribal  gaming  regulatory 
authority  shall  file  a  written  notice  of 
appeal  with  the  Commission  that  may 
include  a  request  for  an  oral  hearing  or 
it  may  request  that  the  matter  be 
decided  upon  written  submissions. 

(2)  Within  10  days  after  filing  a  notice 
of  appeal  the  tribal  gaming  regulatory 


authority  shall  file  a  supplemental 
statement  specifying  the  reasons  why 
the  tribal  gaming  regulatory  authority 
believes  the  Chairman’s  objection 
should  be  reviewed,  and  shall  include 
supporting  documentation,  if  any. 

(3)  Failure  to  file  an  appeal  or  submit 
the  supplemental  statement  within  the 
time  provided  by  this  section  shall 
result  in  a  waiver  of  the  opportunity  for 
an  appeal. 

(4)  If  an  oral  hearing  is  requested  it 
shall  take  place  within  30  days  of  the 
notice  of  appeal  and  a  record  shall  be 
made. 

(5)  If  the  tribal  gaming  regulatory 
authority  requests  that  the  appeal  be 
decided  on  the  basis  of  written 
submission,  the  Commission  shall  issue 
a  written  decision  within  30  days  of 
receiving  the  supplemental  statement. 

(6)  The  Commission  shall  uphold  the 
objection  of  the  Chairman,  only  if,  upon 
de  novo  review  of  the  record  upon 
which  the  Chairman’s  decision  is  based, 
the  Commission  determines  that  the 
variance  approved  by  the  tribal  gaming 
regulatory  authority  does  not  achieve  a 
level  of  security  and  integrity  sufficient 
to  accomplish  the  purpose  of  the 
standard  it  is  to  replace. 

(7)  The  Commission  shall  issue  a 
decision  within  30  days  of  the  oral 
hearing  unless  the  tribal  gaming 
regulatory  authority  elects  to  provide 
the  Commission  additional  time,  not  to 
exceed  an  additional  30  days,  to  issue 
a  decision.  In  the  absence  of  a  decision 
by  the  Commission  within  the  time 
provided,  the  decision  of  the  tribal 
gaming  regulatory  authority  shall  be 
deemed  affirmed. 

(8)  The  Commission’s  decision  shall 
constitute  final  agency  action. 

Dated:  September  24,  2008. 

Philip  N.  Hogen, 

Chairman. 

Norman  H.  DesRosiers, 

Vice  Chairman. 

(FR  Doc.  E8-23084  Filed  10-9-08;  8:45  am] 
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24  CFR  Part  25 
[Docket  No.  FR-5082-F-02] 

RIN  2510-AA01 

Mortgagee  Review  Board  (MRB); 
Amendments  to  the  MRB  Regulations 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  makes  changes 
to  the  Department’s  Mortgagee  Review 
Board  (Board)  regulations  to  clarify  and 
better  reflect  statutory  directives  and 
amend  current  practice,  and  to  modify 
the  Board’s  procedures  governing 
hearings.  This  rule  also  removes 
provisions  that  unnecessarily  duplicate 
the  authorizing  statute  and  clarifies  the 
authority  and  duties  of  the  Board  in 
taking  administrative  action  against 
mortgagees  approved  by  the  Federal 
Housing  Administration.  This  rule 
separates  and  clarifies  the  grounds  for 
administrative  action  and  the  factors 
considered  by  the  Board  in  evaluating 
whether  to  take  administrative  action,  as 
well  as  requiring  the  mortgagee  to 
address  these  factors  in  its  response  to 
the  Board’s  notice  of  violation. 

This  rule  follows  publication  of  a 
March  28,  2008,  proposed  rule  on  which 
HUD  received  one  public  comment.  At 
this  final  rule  stage,  HUD  has  decided 
to  adopt  the  proposed  rule  with  minor 
changes,  as  described  below. 

DATES:  Effective  Date:  November  10, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dane  Narode,  Acting  Associate  General 
Counsel  for  Program  Enforcement, 
Department  of  Housing  and  Urb^ 
Development,  1250  Maryland  Avenue, 
Suite  200,  Washington,  DC  20024-0500; 
telephone  number  202-708-2350  (this 
is  not  a  toll-free  number);  e-mail: 
DaneM.Narode@hud.gov.  Hearing-  and 
speech-impaired  persons  may  access  the 
voice  telephone  number  listed  above  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Mortgagee  Review  Board  (Board) 
oversees  the  performance  of  lenders 
participating  in  the  Federal  Housing 
Administration  (FHA)  mortgage 
insurance  programs.  Section  1708(c)  of 
the  National  Housing  Act  (12  U.S.C. 
1708(c))  empowers  the  Board  to  initiate 
the  issuance  of  a  letter  of  reprimand, 
probation,  suspension,  or  withdrawal  to 


activities  in  violation  of  FHA 
requirements  or  the  nondiscrimination 
requirements  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et 
seq.),  the  Fair  Housing  Act  (42  U.S.C. 

3601  et  seq.),  or  Executive  Order  11063, 
entitled  “Equal  opportunity  in 
housing.”  HUD’s  regulations 
ipiplementing  section  1708(c)  are 
located  in  24  CFR  part  25.  'The 
regulations  governing  the  Board  set 
forth  the  authority  of  the  Board; 
administrative  actions  available  and 
factors  to  be  considered  by  the  Board  in 
taking  such  action;  violations  that  give 
rise  to  administrative  actions; 
procedures  involved  in  notifying 
mortgagees  of  a  violation  and 
administrative  action,  as  well  as  any 
hearing  that  results;  and  guidelines  for 
the  publication  and  dissemination  of 
information  regarding  actions. 

II.  March  2008  Proposed  Rule 

On  March  28,  2008,  at  73  FR  16605, 
HUD  published  a  proposed  rule  to 
amend  the  regulations  governing  the 
Board  at  24  CFR  part  25.  Some  of  the 
more  significant  amendments  proposed 
included  the  following:  to  permit 
hearings  to  be  conducted  by  an 
Administrative  Law  Judge  (ALJ);  to 
provide  that  grounds  for  administrative 
action  exist  if  a  mortgagee  fails  to 
comply  with  any  agreement, 
certification,  undertaking,  or  condition 
of  approval  listed  on,  or  applicable  to, 
either  a  mortgagee’s  application  for 
approval  or  an  approved  mortgagee’s 
branch  office  notification;  to  include  the 
violation  of  an  agreement  with  HUD  as 
creating  grounds  for  administrative 
action;  to  clarify  that  proof  of  delivery 
of  the  notice  of  violation  to  the 
mortgagee’s  address  of  record 
establishes  that  the  mortgagee  has 
received  the  notice;  to  provide  that,  in 
responding  to  the  notice,  mortgagees 
must  address  the  factors  listed  in  new 
§  25.8;  to  establish  an  exception  to  the 
written  notice  of  violation  requirement 
before  issuing  a  letter  of  reprimand, 
provided  that  the  Board  has  received 
information  that  discloses  a  basis  for  the 
issuance  of  a  letter  of  reprimand;  to  add 
a  new  §  25.8  that  clarifies  the  grounds 
for  administrative  action  and  the  factors 
considered  by  the  Board  in  evaluating 
whether  to  take  administrative  action 
under  12  U.S.C.  1708(c);  to  require  the 
mortgagee  to  address  these  factors  in  its 
response  to  the  Board’s  notice  of 
violation,  which  would  assist  in  the 
Board’s  informed  consideration  of  the 
factors;  to  clarify  that  mortgagees  that 
may  be  subject  to  probation,  suspension, 
or  withdrawal  are  entitled  to  a  hearing, 
but  a  hearing  must  be  requested;  and  to 


conduct  hearings.  With  the  exception  of 
the  changes  described  below,  all  the 
regulatory  amendments  are  described 
and  discussed  in  detail  in  the  preamble 
to  the  March  28,  2008,  proposed  rule. 

The  Department  has  made  technical 
revisions  to  the  language  proposed  in 
the  March  28,  2008,  proposed  rule  with 
respect  to  §§  25.5(b)  and  (c),  25.8, 

25.9(b),  25.10(a),  and  25.11,  to  ensure 
the  clarity  of  those  provisions. 

III.  Discussion  of  Public  Comments 

At  the  end  of  the  public  comment 
period  on  May  27,  2008,  HUD  received 
only  one  public  comment  on  the 
proposed  rule.  The  commenter  had 
several  comments,  which  are  provided 
below  along  with  HUD’s  responses: 

Comment:  Rule  Removes  an 
Important  Due  Process  Currently 
Available  to  Lenders.  The  commenter 
expressed  concern  about  HUD’s 
proposal  in  24  CFR  25.7(c),  which 
provides  an  exception  to  the  notice-of- 
violation  requirement.  The  commenter 
stated  that  under  the  existing 
regulations,  the  Board  must  provide  a 
notice  of  a  violation  of  an  FHA- 
approved  mortgagee  before  issuing  a 
letter  of  reprimand.  The  March  2008 
rule  proposes  to  create  an  exception  to 
this  requirement,  and  allow  the  Board  to 
bypass  written  notification  whenever 
information  comes  before  the  Board  that 
the  Board  believes  provides  a  basis  for 
issuance  of  a  letter  of  reprimand.  The 
March  2008  proposed  rule  allows  the 
Board  to  issue  this  letter  without  issuing 
a  notice  of  violation  to  the  mortgagee  or 
providing  any  subsequent  hearing. 
According  to  the  commenter,  this 
change  in  the  regulation  would  deprive 
the  lender  of  due  process,  and  without 
an  opportunity  for  hearing,  a  lender’s 
reputation  could  be  harmed.  The 
commenter  urged  that  this  provision  be 
withdrawn  at  the  final  rule  stage,  and 
that  the  existing  regulation  remain  in 
place. 

HUD  Response:  While  this  regulation 
does  include  an  express  exemption  from 
the  notice  requirements  of  §  25.7,  which 
does  represent  a  change  in  the  text  of 
the  regulation,  no  substantive  change  is 
being  made  through  this  change  in  the 
phrasing  of  the  regulation.  This  rule 
does  not  alter  in  any  way  the  existing 
regulatory  provisions  concerning  the 
issuance  of  a  letter  of  reprimand  by  the 
Board.  The  Department’s  current 
regulations  do  not  require  the  issuance 
of  a  notice  of  violation  for  a  letter  of 
reprimand,  instead  stating  specifically 
that  such  a  notice  shall  be  issued  prior 
to  the  consideration  of  any  probation, 
suspension,  or  withdrawal  action.  This 
rule  retains  the  exemption  from 
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issuance  of  a  notice  of  violation  prior  to 
issuance  of  a  letter  of  reprimand,  and 
merely  casts  the  process  in  different 
terms. 

The  Department  disagrees  that  this 
exemption  denies  a  mortgagee  any  due 
process.  The  exemption  of  letters  of 
reprimand  from  the  notice  of  violation 
derives  directly  from  the  authorizing 
statute,  evidencing  Congress’s  belief  that 
additional  processes  were  unnecessary 
prior  to  the  issuance  of  a  letter  of 
reprimand. 

Additionally,  the  commenter  is 
concerned  with  the  effect  that  the 
issuance  of  a  letter  of  reprimand  would 
have  on  a  mortgagee.  The  Department 
does  not  believe  the  impact  on  a 
mortgagee  is  sufficient  to  warrant  the 
full  procedural  protections  afforded 
when  the  Board  determines  to  take  one 
of  the  other  administrative  actions 
provided  for  by  the  statute  and 
regulations.  Specifically,  unlike  the 
other  administrative  actions,  a  letter  of 
reprimand  does  not  in  and  of  itself  have 
any  effect  on  a  mortgagee’s  approval  or 
authority  to  originate  mortgages  for 
insurance  by  FHA. 

Comment:  Rule  Removes  an 
Important  Due  Process  Available  to 
Lenders  in  the  Future.  The  commenter 
expres.sed  concern  that  a  letter  of 
reprimand  may  serve  as  a  basis  for  a 
future  proceeding,  notwithstanding  that 
there  is  no  opportunity  by  the  mortgagee 
to  contest  it.  'The  commenter  urged  that 
this  provision  be  withdrawn  at  the  final 
rule  stage  and  that  the  existing 
regulation  remain  in  place. 

HUD  Tiesponse:  The  prior  issuance  of 
a  letter  of  reprimand  against  a  mortgagee 
cannot,  in  and  of  itself,  support  an 
action  against  an  FHA-approved 
mortgagee.  Should  a  mortgagee  again  be 
found  to  have  violated  HUD 
requirements,  any  action  by  the  Board 
would  be  based  on  those  future 
violations.  As  noted  above,  while 
including  a  change  to  the  text  of  the 
regulation,  no  substantive  change  is 
being  made  through  this  revision  of  the 
current  regulation.  Therefore,  the 
Department  has  made  no  change  to  the 
regulation  in  response  to  this  comment. 

Comment:  Do  Not  Require  ALJ  to 
Grant  a  Hearing  Extension  Only  if  Both 
Parties  Agree.  The  commenter  also 
expressed  concern  about  24  CFR 
25.10(c).  The  commenter  states  that 
under  the  March  2008  proposed  rule, 
the  ALJ  can  grant  an  extension  of  time 
for  a  hearing  beyond  30  days  only  if  the 
parties  agree.  The  ALJ  can  also  extend 
for  good  cause.  This  is  a  change  from 
the  current  rule,  which  allows  the 
mortgagee  to  request  a  hearing  beyond 
30  days.  Both  parties  should  not  have  to 
agree  to  the  extension  in  order  for  the 


extension  to  be  grantecT.  The  commenter 
urged  that  the  final  rule  authorize  the 
ALJ  to  grant  an  extension  on  the  basis 
of  either  party’s  request. 

HUD  Response:  'The  Department 
believes  that  the  swift  resolution  of 
these  matters  is  in  the  interests  of  both 
parties,  which  is  why  the  proposed  rule 
required  the  parties  to  agree  to  any 
delay  in  the  proceedings.  However,  the 
Department  recognizes  that  the  interests' 
of  the  mortgagee  covdd  also  be  protected 
through  the  provision  for  an  extension 
upon  motion  by  the  mortgagee,  which 
would  then  be  ruled  upon  by  the 
presiding  Administrative  Law  Judge. 
Therefore,  the  Department  has  made  a 
change  in  this  final  rule  to  provide  that 
the  mortgagee  may  move  for  an 
extension  of  time  for  the  conduct  of  the 
hearing. 

Comment:  Allow  the  ALJ  to  Dismiss 
Charge  Upon  Unreasonable  Delay  by 
HUD.  The  commenter  recommended 
that  in  addition  to  authorizing  the  ALJ 
to  grant  an  extension  on  the  basis  of  one 
party’s  request  or  to  extend  for  good 
cause,  the  final  rule  should  make  clear 
that  since  the  mortgagee  is  the  aggrieved 
party,  the  ALJ  may  dismiss  the  charge 
if  HUD  delays  the  proceeding 
unreasonably. 

HUD  Response:  The  Department’s 
procedural  regulations  at  24  CFR  part 
26,  subpart  B,  generally  govern  the 
conduct  of  the  hearing  by  the  ALJ. 
Because  §  26.36  of  24  CFR  part  26 
contains  provisions  permitting  the  ALJ 
to  impose  sanctions  against  either  party 
for  improper  conduct,  including  failure 
to  prosecute  or  defend  an  action,  it- is 
unnecessary  to  add  a  similar  sanction 
provision  to  this  part.  Therefore,  the 
Department  has  not  made  any  change  in 
response  to  this  comment. 

Comment:  Allow  Discovery  of  Certain 
Information  if  ALJ  Determines  Such 
Information  is  Relevant.  With  respect  to 
the  documentary  evidence  provision  of 
the  proposed  rule  in  24  CFR  25.10(c), 
the  commenter  urges  that  the  final  rule 
allow  certain  information,  such  as 
review's  or  audits  by  HUD  against 
lenders  other  than  the  appealing 
mortgagee,  w'hich  may  be  relevant  to  a 
given  mortgagee  appeal,  to  be  the 
subject  of  di,scovery  if  the  ALJ  concurs 
in  the  relevancy  of  such  information. 

HUD  Response:  The  provisions 
prohibiting  discovery  of  information 
concerning  other  mortgagees  has  not 
been  altered  from  those  in  the  current 
regulation.  The  purpose  of  this 
limitation  is  to  restrict  burdensome  and 
unnecessary  discovery  into  irrelevant 
matters,  such  as  the  Department’s 
decision  whether  or  not  to  pursue 
enforcement  actions.  Under  Heckler  v. 
Chaney,  470  U.S.  821,  84  L.  Ed.  2d  714, 


105  S.  Ct.  1649  (1985),  the  review  of  an 
agency  action  under  the  Administrative 
Procedure  Act  does  not  extend  to  the 
right  to  judicial  review  of  an  agency’s 
decision  not  to  take  enforcement  action. 
Under  Heckler  v.  Chaney,  the  decision 
not  to  undertake  enforcement  action  is 
“committed  to  an  agency’s  absolute 
discretion,”  rendering  such  decision 
presumptively  unreviewable  (see  470 
U.S.  at  831).  It  is  necessary  to  retain  this 
prohibition  to  prevent  unnecessary  and 
irrelevant  inquiries  that  will  not  lead  to 
admissible  or  relevant  evidence. 
Therefore,  no  change  has  been  made;  in 
response  to  this  comment. 

IV.  Small  Business  Concerns  Related  to 
Board  Enforcement  Actions 

With  respect  to  enforcement  actions 
undertaken  by  the  Board  against  a 
mortgagee,  and,  as  noted  in  the  March 
28,  2008,  proposed  rule,  HUD  is 
cognizant  that  section  222  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
(SBREFA)  requires  the  Small  Business 
and  Agriculture  Regulatory  Enforcement 
Ombudsman  to  “work  with  each  agency 
with  regulatory  authority  ov'er  small 
businesses  to  ensure  that  small  business 
concerns  that  receive  or  are  subject  to  an 
audit,  on-site  inspection,  compliance 
assistance  effort,  or  other  enforcement 
related  communication  or  contact  by 
agency  personnel  are  provided  with  a 
means  to  comment  on  the  enforcement 
activity  conducted  by  this  personnel.” 
To  implement  this  statutory  provision, 
the  Small  Business  Administration  has 
requested  that  federal  agencies  include 
the  following  language  on  agency 
publications  and  notices  that  are 
provided  to  small  business  concerns  at 
the  time  the  enforcement  action  is 
undertaken.  The  language  is  as  follows: 

Your  Comments  Are  Important 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman  and  10 
Regional  Fairness  Boards  were  established  to 
receive  comments  from  small  businesses 
about  federal  agency  enforcement  actions. 
The  Ombudsman  w'ill  annually  evaluate  the 
enforcement  activities  and  rate  each  agency’s 
responsiveness  to  small  business.  If  you  wish 
to  comment  on  the  enforcement  actions  of 
[insert  agency  name],  you  will  find  the 
necessary’  comment  forms  at  http:// 
www.sba.gov/ombudsnuin  or  call  1-888- 
REC;-FAIR  (1-888-734-3247). 

In  accordance  with  its  notice 
describing  HUD’s  actions  on  the 
implementation  of  SBREFA,  w'hich  was 
published  on  May  21,  1998  (63  FR 
28214),  HUD  will  include  the  language 
cited  above  on  notices  implementing 
enforcement  actions,  to  ensure  that 
small  entities  have  the  full  means  to 
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comment  on  the  enforcement  activity 
conducted  by  HUD. 

V.  Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  (RFA)  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
makes  changes  to  HUD’s  Mortgagee 
Review  Board  regulations  at  24  CFR  part 
25  to  clarify  and  better  reflect  statutory 
directives  and  to  amend  current 
practice.  All  entities,  small  or  large,  are 
subject  to  the  same  penalties  for 
violations  of  HUD  requirements,  as 
established  by  statute  and  implemented 
by  the  part  25  regulations.  To  the  extent 
the  rule  has  any  impact  on  a  small 
entity,  it  would  be  a  result  of  the  entity’s 
failure  to  comply  with  HUD 
requirements.  Accordingly,  the 
undersigned  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

This  rule  does  not  direct,  provide  for 
assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  rule  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
“Federalism”)  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule 
affects  only  mortgagees  and  does  not 
have  federalism  implications  and  does 
not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 


Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  establishes  requirements 
for  federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  state, 
local,  and  tribal  governments  and  the 
private  sector.  This  rule  does  not 
impose  any  federal  mandates  on  any 
state,  local,  or  tribal  government  or  the 
private  sector  within  the  meaning  of 
UMRA. 

List  of  Subjects  in  24  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs — housing 
and  community  development. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  discussed  in  the 
preamble,  HUD  amends  24  CFR  part  25 
to  read  as  follows: 

PART  25— MORTGAGEE  REVIEW 
BOARD 

■  1.  The  authority  citation  for  24  CFR 
part  25  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1708(c),  1708(d), 
1709(s),  1715b,  and  1735f-14;  42  U.S.C. 
3535(d). 

■  2.  Revise  §  25.2  to  read  as  follows: 

§  25.2  Establishment  and  authority  of 
Board. 

(a)  Establishment  of  the  Board.  The 
Mortgagee  Review  Board  (Board)  was 
established  in  the  Federal  Housing 
Administration,  which  is  in  the  Office 
of  the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner,  by 
section  202(c)(1)  of  the  National 
Housing  Act  (12  U.S.C.  1708(c)(1)),  as 
added  by  section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989). 

(b)  Authority  of  the  Board.  The  Board 
has  the  authority  to  initiate 
administrative  actions  against 
mortgagees  and  lenders  under  12  U.S.C. 
1708(c)  and  shall  exercise  all  of  the 
functions  of  the  Secretary  with  respect 
to  administrative  actions  against 
mortgagees  and  lenders  and  such  other 
functions  as  are  provided  in  this  part. 
The  Board  shall  have  all  powers 
necessary  and  incident  to  the 
performance  of  these  functions  and  such 
other  functions  as  are  provided  in  this 
part,  except  as  limited  by  this  part. 

(1)  Administrative  Actions.  The  Board 
has  the  authority  to  take  any 
administrative  action  against  mortgagees 
and  lenders  as  provided  in  12  U.S.C. 
1708(c).  The  Board  may  delegate  its 
authority  to  take  all  nondiscretionary 
acts. 


(2)  Civil  Money  Penalties.  The  Board 
is  authorized  pursuant  to  section  536  of 
the  National  Housing  Act  (12  U.S.C. 
1735(f)-14)  to  impose  civil  money 
penalties  upon  mortgagees  and  lenders, 
as  set  forth  in  24  CFR  part  30.  The 
violations  for  which  a  civil  money 
penalty  may  be  imposed  are  listed  in 
subpart  B  (Violations)  of  24  CFR  part  30. 
Hearings  to  challenge  the  imposition  of 
civil  money  penalties  shall  be 
conducted  according  to  the  applicable 
rules  of  24  CFR  part  30. 

(3)  Authorization  for  other 
administrative  actions.  The  Board  may, 
in  its  discretion,  approve  the  initiation 
of  a  suspension  or  debarment  action 
against  a  mortgagee  or  lender  by  any 
Suspending  or  Debarring  Official  under 
24  CFR  part  24. 

§25.3  [Amended] 

■  3.  In  §  25.3,  remove  the  definitions  of 
“Hearing  Official”  and  “Hearing 
Officer.” 

■  4.  In  §  25.4,  revise  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  25.4  Operation  of  the  Mortgagee  Review 
Board. 

(a)  Members.  The  Board  consists  of 
the  following  HUD  officials  designated 
to  serve  on  the  Board  by  section 
202(c)(2)  of  the  National  Housing  Act 
(12  U.S.C.  1708(c)(2)): 

(1)  The  Assistant  Secretary  of 
Housing-Federal  Housing 
Commissioner; 

(2)  The  General  Counsel  of  the 
Department; 

(3)  The  President  of  the  Government 
National  Mortgage  Association  (GNMA); 

(4)  The  Assistant  Secretary  for 
Administration; 

(5)  The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  (in 
cases  involving  violations  of 
nondiscrimination  requirements); 

(6)  The  Chief  Financial  Officer  of  the 
Department;  and ' 

(7)  The  Director  of  the  Enforcement 
Center;  or  their  designees. 

(b)  Advisors.  The  Inspector  General  or 
his  or  her  designee,  and  the  Director  of 
the  Office  of  Lender  Activities  and 
Program  Compliance  (or  such  other 
position  as  may  be  assigned  such 
duties),  and  such  other  persons  as  the 
Board  may  appoint,  shall  serve  as 
nonvoting  advisors  to  the  Board. 

★  ★  *  *  * 

■  5.  Revise  §  25.5  to  read  as  follows: 

§  25.5  Administrative  actions. 

(a)  General.  The  Board  is  authorized 
to  take  administrative  actions  in 
accordance  with  12  U.S.C.  1708(c), 
including,  but  not  limited  to,  the 
following:  issue  a  letter  of  reprimand. 
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probation,  suspension,  or  withdrawal; 
or  enter  into  a  settlement  agreement. 

(b)  Letter  of  reprimand.  A  letter  of 
reprimand  shall  be  effective  upon 
receipt  of  the  letter  by  the  mortgagee. 
Failure  to  comply  with  a  directive  in  the 
letter  of  reprimand  may  result  in  any 
other  administrative  action  that  the 
Board  finds  appropriate  as  provided  by 
12  U.S.C.  1708(c). 

(c)  Probation.  Probation  shall  be 
effective  upon  receipt  of  the  notice  of 
probation  by  the  mortgagee.  Failure  to 
comply  with  the  terms  of  probation  may 
result  in  any  other  administrative  action 
that  the  Board  finds  appropriate  as 
provided  by  12  U.S.C.  1708(c). 

(d)  Suspension.  (1)  Effect  of 
suspension,  (i)  During  the  period  of 
suspension,  HUD  will  not  endorse  any 
mortgage  originated  by  the  suspended 
mortgagee  under  the  Title  II  program 
unless  prior  to  the  date  of  suspension: 

(A)  A  firm  commitment  has  been 
issued  relating  to  any  such  mortgage;  or 

(B)  A  Direct  Endorsement  underwriter 
has  approved  the  mortgagor  for  any 
such  mortgage. 

(ii)  During  the  period  of  suspension, 
a  lender  or  loan  correspondent  may  not 
originate  new  Title  I  loans  under  its 
Title  I  Contract  of  Insurance  or  apply  for 
a  new  Contract  of  Insurance. 

(2)  Effective  date  of  suspension.  A 
suspension  issued  pursuant  to  §  25.7(d) 
is  effective  upon  issuance.  Any  other 
suspension  is  effective  upon  receipt  of 
the  notice  of  suspension  by  the 
mortgagee. 

(e)  Withdrawal — (1)  Effect  of 
withdrawal,  (i)  During  the  period  of 
withdrawal,  HUD  will  not  endorse  any 
mortgage  originated  by  the  withdrawn 
mortgagee  under  the  Title  II  program, 
unless  prior  to  the  date  of  withdrawal: 

(A)  A  firm  commitment  has  been 
issued  relating  to  any  such  mortgage;  or 

(B)  A  Direct  Endorsement  underwriter 
has  approved  the  mortgagor  for  any 
such  mortgage. 

(ii)  During  the  period  of  withdrawal, 
a  lender  or  loan  correspondent  may  not 
originate  new  Title  I  loans  under  its 
Title  I  Contract  of  Insurance  or  apply  for 
a  new  Contract  of  Insurance.  The  Board 
may  limit  the  geographical  extent  of  the 
withdrawal,  or  limit  its  scope  (e.g.,  to 
either  the  single  family  or  multifamily 
activities  of  a  withdrawn  mortgagee). 
Upon  the  expiration  of  the  period  of 
withdrawal,  the  mortgagee  may  file  a 
new  application  for  approval  under  24 
CFR  part  202. 

(2)  Effective  date  of  withdrawal,  (i)  If 
the  Board  determines  that  immediate 
action  is  in  the  public  interest  or  in  the 
best  interests  of  the  Department,  then 
withdrawal  shall  be  effective  upon 


receipt  of  the  Board’s  notice  of 
withdrawal. 

(ii)  If  the  Board  does  not  determine 
that  immediate  action  is  necessary 
according  to  paragraph  (e)(2)(i)  of  this 
section,  then  withdrawal  shall  be 
effective  either: 

(A)  Upon  the  expiration  of  the  30-day 
period  specified  in  §  25.10,  if  the 
mortgagee  has  not  requested  a  hearing; 
or 

(B)  Upon  receipt  of  the  Board’s 
decision  under  §  25.10,  if  the  mortgagee 
requests  a  hearing. 

■  6.  Remove  §§25.10  and  25.11. 

■  7.  Redesignate  §§  25.6,  25.7,  25.8.  and 
25.9  as  §§  25.7,  25.9,  25.10,  and  25.6, 
respectively. 

■  8.  In  newly  designated  §  25.6,  revise 
the  section  heading,  the  introductory  . 
text,  and  paragraphs  (g),  (j),  (x),  and  (ff) 
to  read  as  follows: 

§  25.6  Violations  creating  grounds  for 
administrative  action. 

Any  administrative  action  imposed 
under  12  U.S.C.  1708(c)  shall  be  based 
upon  one  or  more  of  the  following 
violations: 

*  ★  ★  *  * 

(g)  Failure  to  comply  with  any 
agreement,  certification,  undertaking,  or 
condition  of  approval  listed  on,  or 
applicable  to,  either  a  mortgagee’s 
application  for  approval  or  an  approved 
mortgagee’s  branch  office  notification; 

it  1(  it  ic  it 

(j)  Violation  of  the  requirements  of 
any  contract  or  agreement  with  the 
Department,  or  violation  of  the 
requirements  set  forth  in  any  statute, 
regulation,  handbook,  mortgagee  letter, 
or  other  written  rule  or  instruction; 
***** 

(x)  Failure  to  submit  a  report  required 
under  24  CFR  202.12(c)  within  the  time 
determined  by  the  Commissioner,  or  to 
commence  or  complete  a  plan  for 
corrective  action  under  that  section 
within  the  time  agreed  upon  with  the 
Commissioner. 

***** 

(ff)  Any  other  violation  of  Federal 
Housing  Administration  requirements 
that  the  Board  or  the  Secretary 
determines  to  be  so  serious  as  to  justify 
an  administrative  sanction. 
***** 

■  9.  Revise  newly  designated  §  25.7  to 
read  as  follows: 

§  25.7  Notice  of  violation. 

(a)  General.  The  Chairperson  of  the 
Board,  or  the  Chairperson’s  designee, 
shall  issue  a  written  notice  to  the 
mortgagee  at  the  mortgagee’s  address  of 
record  at  least  30  days  prior  to  taking 


any  action  under  12  U.S.C.  1708(c) 
against  the  mortgagee.  Proof  of  delivery 
to  the  mortgagee’s  address  of  record 
shall  establish  the  mortgagee’s  receipt  of 
the  notice.  The  notice  shall  state  the 
specific  violations  that  have  been 
alleged,  and  shall  direct  the  mortgagee 
to  reply  in  writing  to  the  Board  within 
30  days  after  receipt  of  the  notice  by  the 
mortgagee.  The  notice  shall  also  provide 
the  address  to  which  the  respon.se  shall 
be  sent.  If  the  mortgagee  fails  to  reply 
during  such  time  period,  the  Board  may 
make  a  determination  without 
considering  any  comments  of  the 
mortgagee. 

(b)  Mortgagee’s  response.  The 
mortgagee’s  response  to  the  Board  shall 
be  in  a  format  prescribed  by  the 
Secretary  and  shall  not  exceed  15 
double-spaced  typewritten  pages.  The 
response  shall  include  an  executive 
summary,  a  statement  of  the  facts 
surrounding  the  matter,  an  argument, 
and  a  conclusion.  Such  response  shall 
also  address  the  factors  listed  in  §  25.8. 

A  more  lengthy  submission,  including 
documents  and  other  exhibits,  may  be 
simultaneously  submitted  to  Board  staff 
for  review. 

(c)  Exception  for  letter  of  reprimand. 
Whenever  information  comes  before  the 
Board  that  discloses  a  basis  for  the 
issuance  of  a  letter  of  reprimand,  the 
Board  may  issue  the  letter  without 
having  previously  issued  a  notice  of 
violation. 

(d)  Exception  for  immediate 
suspension.  If  the  Board  determines  that 
there  exists  adequate  evidence  that 
immediate  action  is  required  to  protect 
the  financial  interests  of  the  Department 
or  the  public,  the  Board  may  take  a 
suspension  action  without  having 
previously  issued  a  notice  of  violation. 

■  10.  Add  §  25.8  to  read  as  follows: 

§25.8  Factors  considered  in  taking 
administrative  action. 

In  determining  which  administrative 
action  under  12  U.S.C.  1708(c),  if  any, 
should  be  taken,  the  Board  will 
consider,  among  other  factors,  the 
seriousness  and  extent  of  the  violations, 
the  degree  of  mortgagee  responsibility 
for  the  occurrences,  and  any  other 
mitigating  or  aggravating  facts.  Where 
the  Board  is  considering  a  withdrawal 
action,  the  Board  will  also  consider 
whether  the  violations  were  egregious  or 
willful,  in  order  to  determine  whether  a 
permanent  withdrawal  is  mandated  by 
12  U.S.C.  1708(c). 

■  11.  Revise  newly  designated  §  25.9  to 
read  as  follows: 

§  25.9  Notice  of  administrative  action. 

(a)  Whenever  the  Board  decides  to 
take  an  action  in  accordance  with  1 2 
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U.S.C.  1708(c)(3),  the  Chairperson  of  the 
Board,  or  the  Chairperson’s  designee, 
shall  issue  a  written  notice  of  the  action 
to  the  mortgagee  at  the  mortgagee’s 
address  of  record  of  the  determination. 
Proof  of  delivery  to  the  mortgagee’s 
address  of  record  shall  establish  the 
mortgagee’s  receipt  of  the  notice. 

(b)  In  actions  for  probation, 
suspension,  or  withdrawal,  the  notice 
shall  describe  the  nature  and  duration  of 
the  administrative  action,  and  shall 
specifically  state  the  reasons  for  the 
action.  In  actions  for  probation, 
suspension,  or  withdrawal,  the  notice 
shall  inform  the  mortgagee  of  its  right  to 
a  hearing  regarding  the  administrative 
action  and  of  the  manner  and  time  in 
which  to  request  a  hearing. 

■  12.  Revise  newly  designated  §  25.10  to 
read  as  follows: 

§25.10  Hearings  and  hearing  request. 

(a)  Hearing  request.  A  mortgagee 
subject  to  any  administrative  action 
under  12  U.S.C.  1708(c),  except  for  a 
letter  of  reprimand,  may  request  a 
hearing,  which  shall  be  held  on  the 
record  before  an  administrative  law 
judge.  The  mortgagee  shall  submit  its 
request  for  a  hearing  within  30  days  of 
receiving  the  Board’s  notice  of 
administrative  action.  The  request  shall 
be  addressed  to  the  Mortgagee  Review 
Board  Docket  Clerk,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  DC  20410. 
The  request  shall  specifically  respond  to 
the  violations  set  forth  in  the  notice  of 
administrative  action.  If  the  mortgagee 
fails  to  request  a  hearing  within  30  days 
after  receiving  the  notice  of 
administrative  action,  the  Board’s  action 
shall  become  final. 

(b)  Hearing  by  Administrative  Law 
Judge.  Hearings  are  to  be  conducted  by 
an -Administrative  Law  Judge  (ALJ),  as 
set  forth  in  this  part.  The  ALJ  shall 
commence  a  de  novo  hearing  within  30 
days  of  HUD ’s  receipt  of  the  mortgagee’s 
request,  unless  the  mortgagee  moves  for 
an  extension  of  time.  The  ALJ  may 
extend  this  time  period  for  good  cause. 


(c)  Procedural  rules.  The  hearing  shall 
be  conducted  in  accordance  with  the 
applicable  provisions  of  24  CFR  part  26, 
with  the  following  modifications: 

(1)  The  mortgagee  or  its  representative 
shall  be  afforded  an  opportunity  to 
appear,  submit  documentary  evidence, 
present  witnesses,  and  confront  any 
witness  the  agency  presents,  except  that 
the  parties  shall  not  be  allowed  to 
present  members  of  the  Board  as 
witnesses. 

(2)  Discovery  of  information  and/or 
documents  that  do  not  pertain  to  the 
appealing  mortgagee,  including,  but  not 
limited  to,  reviews  or  audits  by  the 
Department  or  administrative  actions  by 
the  Board  against  mortgagees  other  than 
the  appealing  mortgagee,  shall  not  be 
permitted.  Members  of  the  Board  shall 
not  be  subject  to  deposition. 

(3)  The  hearing  shall  generally  be  held 
in  Washington,  DC.  However,  upon  a 
showing  of  undue  hardship  or  other 
cause,  the  ALJ  may,  in  his  or  her 
discretion,  order  the  hearing  to  be  held 
in  a  location  other  than  Washington, 

DC. 

■  13.  Section  25.14  is  redesignated  as 

§  25.11  and  is  revised  to  read  as  follows: 

§  25.1 1  Modification  of  Board  orders. 

No  order  of  an  ALJ  before  whom 
proceedings  are  conducted  under 
§  25.10  may  modify  or  otherwise  disturb 
in  any  way  an  order  or  notice  by  the 
Board,  unless  the  order  of  the  ALJ 
becomes  final  agency  action  in 
accordance  with  Subpart  B  of  Part  26  of 
this  Title. 

■  14.  Revise  §  25.12  to  read  as  follows: 

§  25.1 2  Public  access  to  information; 
Publication  of  actions. 

(a)  Where  a  notice  of  administrative 
action  does  not  result  in  a  hearing  and 
in  any  cases  in  which  a  settlement  is 
entered  into  by  the  Board  and  a 
mortgagee,  all  non-privileged 
information  regarding  the  nature  of  the 
violation  and  the  resolution  of  the 
action  shall  be  available  to  the  public. 

(b)  Publication  in  the  Federal 
Register.  The  Secretary  shall  publish,  in 


the  Federal  Register,  a  description  of 
and  the  cause  for  each  administrative 
action  taken  by  the  Board  against  a 
mortgagee. 

(c)  Notification  of  other  agencies. 
Whenever  the  Board  has  taken  any 
discretionary  action  to  suspend  and/or 
withdraw  the  approval  of  a  mortgagee, 
the  Secretary  shall  provide  prompt 
notice  of  the  action  and  a  statement  of 
the  reasons  for  the  action  to  the 
Secretary  of  Veterans  Affairs;  the  chief 
executive  officer  of  the  Federal  National 
Mortgage  Association;  the  chief 
executive  officer  of  the  Federal  Home 
Loan  Mortgage  Corporation;  the 
Administrator  of  the  Rural  Housing 
Service  (formerly  the  Farmers  Home 
Administration);  the  Comptroller  of  the 
Currency,  if  the  mortgagee  is  a  National 
Bank  or  District  Bank  or  subsidiary  or 
affiliate  of  such  a  bank;  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  if  the  mortgagee  is  a  state  bank 
that  is  a  member  of  the  Federal  Reserve 
System  or  a  subsidiary  or  affiliate  of 
such  a  bank,  or  a  bank  holding  company 
or  a  subsidiary  or  affiliate  of  such  a 
company;  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation, 
if  the  mortgagee  is  a  state  bank  that  is 
not  a  member  of  the  Federal  Reserve 
System,  or  is  a  subsidiary  or  affiliate  of 
such  a  bank;  and  the  Director  of  the 
Office  of  Thrift  Supervision,  if  the 
mortgagee  is  a  federal  or  state  savings 
association  or  a  subsidiary  or  affiliate  of 
a  savings  association. 

(d)  Notification  to  GNMA  of 
withdrawal  actions.  Whenever  the 
Board  issues  a  notice  of  violation  that 
could  lead  to  withdrawal  of  a 
mortgagee’s  approval,  or  is  notified  by 
GNMA  of  an  action  that  could  lead  to 
withdrawal  of  GNMA  approval,  the 
Board  shall  proceed  in  accordance  with 
12  U.S.C.  1708(d). 

Dated:  September  23,  2008. 

Brian  D.  Montgomery, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  E8-23878  Filed  10-9-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  93 

[Docket  No.  FAA-2008-0517;  Arndt.  No.  93- 
88] 

RIN  2120-AJ28 

Congestion  Management  Ruie  for  John 
F.  Kennedy  International  Airport  and 
Newark  Liberty  International  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
procedures  to  address  congestion  in  the 
New  York  City  area  by  assigning  slots  at 
John  F.  Kennedy  (JFK)  and  Newark 
Liberty  (Newark)  International  Airports 
in  a  way  that  allows  carriers  to  respond 
to  market  forces  to  drive  efficient  airline 
behavior.  The  rule  also  extends  the  caps 
on  the  operations  at  the  two  airports, 
assigns  to  existing  operators  the 
majority  of  slots  at  the  airports,  and 
develops  a  robust  secondary  market  by 
annually  auctioning  off  a  limited 
number  of  slots  in  each  of  the  first  five 
years  of  this  rule.  Auction  proceeds  will 
be  used  to  mitigate  congestion  and  delay 
in  the  New  York  City  area.  The  rule  also 
contains  provisions  for  minimum  usage, 
capping  unscheduled  operations,  and 
withdrawal  for  operational  need.  The 
rule  wdll  sunset  in  ten  years. 

DATES:  This  rule  becomes  effective 
December  9,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  questions  regarding  this 
rulemaking,  contact:  Nan  Shellabarger, 
Office  of  Aviation  Policy  and  Plans, 
APO-1,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7294;  e-mail 
nan.shellabargei@faa.gov.  For  legal 
questions  concerning  this  rulemaking, 
contact:  Rebecca  MacPherson,  FAA 
Office  of  the  Chief  Counsel,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  telephone  (202)  267-3073;  e- 
mail  rebecca.macpherson@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority  for  This  Rulemaking 

The  FAA  has  broad  authority  under 
49  U.S.C.  40103  to  regulate  the  use  of 
the  navigable  airspace  of  the  United 
States.  This  section  authorizes  the  FAA 
to  develop  plans  and  policy  for  the  use 
of  navigable  airspace  and  to  assign  the 
use  that  the  FAA  deems  necessary  for  its 
safe  and  efficient  utilization.  It  further 
directs  the  FAA  to  prescribe  air  traffic 
rules  and  regulations  governing  the 


efficient  utilization  of  the  navigable 
airspace. 

Table  of  Contents 

I.  Background 

II  Summary  of  the  Final  Rule 

III.  Authority  To  Reallocate  Capacity 

A.  The  FAA  Is  Legally  Authorized  To 
Allocate  Slots  Through  an  Auction 
Mechanism 

1.  Slots  Are  a  Form  of  Property  That  May 
Be  Leased  by  the  FAA  to  Others 

2.  FAA  Leases  Are  Not  Covered  by  lOAA 
and  This  Rule  Is  Not  in  Violation  of  Any 
Current  Appropriations  Restrictions 

3.  Leases  Are  Not  Taxes 

4.  The  FAA’s  Authority  To  Give  Slots  to 
Carriers  Through  Cooperative 
Agreements 

5.  Leases  That  Terminate  by  Their  Own 
Terms  Are  Not  a  “Taking”  of  Property 

6.  The  Draft  Lease  Terms  Included  in  the 
NPRM  Were  For  Illustrative  Rather  Than 
Probative  Purposes 

7.  International  Obligations 

B.  The  F'AA  Has  Authority  To  Retain  the 
Amounts  Received  From  the  Lease  and 
Disposal  of  Property  and  To  Use  Those 
Proceeds  for  Congressionally  Authorized 
Purposes 

C.  The  Auction  of  Slots  Does  Not  Affect  the 
Proprietary  Rights  of  the  Port  Authority 

D.  The  FAA  Has  Complied  With  the 
Administrative  Procedure  Act 

1.  The  Docket  Contained  Adequate 
Information  for  Meaningful  Comment  on 
the  Rulemaking  Proposal 

2.  The  Discussion  of  the  Auction  Process 
Provided  Sufficient  Detail  for 
Meaningful  Comment  on  the  Rulemaking 
Proposal 

3.  The  FAA  Adequately  Considered 
Alternatives 

IV.  Discussion  of  the  Rule 

A.  Allocation  of  Slots  at  JFK  and  Newark 

1.  Proposed  Alternative^ 

2.  Categories  of  Slots 

3.  Initial  Allocation  of  Slots 

4.  Market-Based  Reallocation  of  Slots 

a.  Impact  of  Auctions  on  Competition 

b.  Impact  of  Auctions  on  Carrier 
Investment 

c.  Alternatives  to  Reallocation 

B.  Secondary  Trading 

C.  Usage  Requirements 

D.  Unscheduled  Operations 

E.  Sunset  Provision 

F.  Other  Issues 

1.  Withdrawal  for  Operational  Need  and 
Future  Reductions  in  the  Cap 

2.  Impact  of  the  Final  Rule  on  the  Port 
Authority’s  Ability  To  Run  Its  Airport 

3.  Minimum  Usage  Requirements  for  Slots 
Acquired  Through  Sublease 

I.  Background 

This  final  rule  is  the  latest  action  in 
a  history  of  congestion  management  at 
New  York  airports.  Access  to  both  John 
F.  Kennedy  (JFK)  and  Newark  Liberty 
International  (Newark)  airports  is  highly 
sought  after.  These  two  factors  have 
forced  the  FAA  to  address  a  dilemma: 
how  can  the  agency  reduce  delays  while 
providing  sonie  measure  of  access  to 


carriers  wishing  to  operate  at  the 
airport,  thus  ensuring  competition? 

While  there  are  many  factors 
contributing  to  the  delays  and 
congestion  at  JFK  and  Newark,  demand 
for  the  associated  airspace  has  out¬ 
stripped  capacity. 

History  of  Congestion  Management  at 
JFK  and  Newark 

The  FAA  managed  congestion  during 
the  five  hours  of  peak  transatlantic 
demand  (3  p.m.  through  7:59  p.m. 
Eastern  Time)  at  JFK  under  the  High 
Density  Rule  (HDR)  from  1969  through 
2006.  14  CFR  part  93  subparts  K  and  S. 
However,  not  until  deregulation  of  the 
airline  industry  did  the  FAA  need  to 
step  in  and  provide  for  carrier  access  to 
the  airspace  immediately  surrounding 
the  airport.  Prior  to  1985,  the  carriers  at 
JFK,  operating  under  antitrust 
immunity,  determined  who  would  be 
allowed  to  operate  and  when.  The 
FAA’s  role  was  limited  to  determining 
how  many  operations  air  traffic  control 
could  reasonably  handle  during 
congested  periods  and  enforcing 
operator  compliance  with  the  rules.  The 
HDR  divided  the  allowable  operations 
(slots)  by  categories  of  users  (i.e., 
carriers  other  than  air  taxis,  scheduled 
air  taxis,  and  others).  33  FR  17896 
December  3,  1968).  In  1982,  the  FAA 
imposed  a  minimum  usage  requirement 
for  the  first  time.  47  FR  7816  Februarv 
22,  1982).  Also  in  1982,  the  FAA 
implemented  an  experimental  buy-sell 
rule,  under  which  approximately  190 
slots  were  transferred  among  carriers 
over  six  weeks  of  the  program.  47  FR 
29814,  July  8,  1982).“' 

The  FAA  established  more  permanent 
allocation  procedures  for  slots  under  the 
HDR  in  1985  when  it  adopted  the  Buy/ 
Sell  Rule.  50  FR  52195,  December  20, 
1985.  In  a  companion  rulemaking  to  the 
Buy/Sell  Rule  (SFAR  48),  the  FAA 
provided  for  the  withdrawal  of  up  to 
five  percent  of  the  slots  at  the  slot- 
constrained  airports  through  a  reverse 
lottery  so  as  to  provide  a  pool  of  slots 
for  new  entrants  and  limited 
incumbents.  SFAR  48,  51  FR  8630, 
March  12,  1986).^  The  Buy/Sell  Rule 
included  use-or-lose  provisions  and, 
while  explicitly  stating  that  the  slots 
were  not  the  carriers’  property  and  did 
not  constitute  a  proprietary  right,  the 
FAA  allowed  carriers  to  buy,  sell  or 
lease  the  slots  on  the  secondary  market. 


'  This  slot  program  was  not  implemented  under 
the  HDR,  but  rather  under  SFAR  44  and  was  related 
to  the  limitations  on  air  traffic  control  services 
resulting  from  the  controller’s  strike. 

^  Commenters  appear  to  have  forgotten  this 
rulemaking  action  when  arguing  that  the 
withdrawal  of  slots  for  reallocation  is 
unprecedented. 
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For  the  next  15  years  the  agency  relied 
primarily  on  the  secondary  market 
authorized  by  the  Buy/Sell  Rule  to 
address  access  issues  at  the  airport. 
However,  the  Buy/Sell  Rule  created 
market  distortions  by  creating  categories 
of  carriers  entitled  to  preferential 
treatment  under  an  administrative 
reallocation  mechanism  which  severely 
limited  access  to  these  carriers  other 
than  on  the  open  market.  Affected 
carriers  complained  to  the  FAA  that  by 
grandfathering  95  percent  of  the  slots  at 
the  slot-controlled  airports  to  incumbent 
carriers,  there  was  insufficient  capacity 
available  for  reallocation.  The  Buy/Sell 
Rule  also  failed  to  foster  a  robust 
secondary  market  because  it  did  not 
require  any  transparency.  Accordingly, 
carriers  were  able  to  keep  out 
competitors  by  arranging  private 
transactions.  This  resulted  in  carriers 
interested  in  initiating  or  expanding 
service  at  the  airports  often  being 
unaware  that  slots  were  potentially 
available  for  sale  or  lease.  Some  carriers 
also  complained  that  they  were 
effectively  being  denied  access  to  the 
airport  because  their  competitors 
refused  to  sell  slots  or  provide 
meaningful  lease  terms. 

On  April  5,  2000,  Congress  enacted 
the  Wendell  H.  Ford  Aviation  and 
Investment  Reform  Act  of  the  21st 
Century  (AIR-21  or  the  Act).  The  Act 
phased  out  the  HDR  at  JFK  effective 
January  1,  2007.  The  Act  also  preserved 
the  FAA’s  authority  to  impose  flight 
restrictions  by  stating  that  “[njothing  in 
this  section  *  *  *  shall  be  construed 
*  *  *  as  affecting  the  Federal  Aviation 
Administration's  authority  for  safety 
and  the  movement  of  air  traffic.”  49 
U.S.C.  41715(b). 

Since  the  spring  of  2006,  U.S.  air 
carriers  serving  JFK  have  significantly 
increased  their  domestic  scheduled 
operations  throughout  the  day.  This 
change  in  use  affected  the  manner  in 
which  the  airport’s  runways  could  be 
used.  Historically,  the  air  traffic 
controllers  achieved  maximum 
efficiency  at  JFK  by  using  either  two 
arrival  runways  and  one  departure 
runway,  or  two  departure  runways  and 
one  arrival  runway,  to  facilitate  the 
transatlantic  traffic  flows.  The  increase 
in  domestic  traffic — from  the  two  largest 
operators  at  the  airport.  Delta  Air  Lines 
(Delta)  and  JetBlue — affected  the 
efficient  use  of  JFK’s  four  runways. 

As  a  result  of  the  increase  in 
scheduled  operations  at  JFK,  the 
summer  2007  demand  exceeded  the 
airport’s  capacity  during  many  periods 
of  the  day.  In  2007  flight  delays  in  the 
New  York  City  metropolitan  area 
soared.  Delays  impacted  all  three  major 
commercial  airports  and  cascaded 


throughout  the  NAS.  The  summer  of 
2007  became  the  second  worst  on  record 
nationally  for  flight  delays.  On 
September  27,  2007,  the  Secretary  of 
Transportation  announced  the 
formation  of  the  New  York  Aviation 
Rulemaking  Committee  (NY ARC)  to 
help  the  Department  of  Transportation 
(Department)  and  the  FAA  explore 
available  options  for  congestion 
management  and  how  changes  to 
current  policy  at  all  three  major 
commercial  New  York  City  airports 
would  affect  the  airlines  and  the 
airports. 

By  design,  the  NYARC  provided 
ample  opportunity  for  extensive  input 
by  aviation  stakeholders,  having 
members  from  every  major  air  carrier  in 
the  United  States  as  well  as  foreign 
carriers,  passenger  groups,  and  the  Port 
Authority  of  New  York  and  New  Jersey 
(Port  Authority).  Through  the  ARC 
process,  these  stakeholders  played  a  key 
role  in  exploring  ideas  to  address 
congestion  and  ensuring  that  any 
actions  contemplated  by  the  Department 
and  the  FAA  would  be  fully  informed. 

In  addition  to  holding  weekly  meetings 
of  the  full  NYARC,  five  working  groups 
regularly  met  to  explore  ways  to  address 
both  congestion  and  allocation  of  the 
available  airspace.  The  NYARC  worked 
throughout  the  fall  and  submitted  a 
report  to  the  Secretary,  dated  December 
13,  2007,  discussing  its  findings.  A  copy 
of  the  NYARC  Report  may  be  found  at 
h  ttp://vvi\’w.  dot.gov/affairs/ 
FinalARCReport.pdf. 

While  the  NYARC  process  was 
underway,  in  September  2007,  the  FAA 
designated  both  JFK  and  Newark 
airports  lATA  Level  2,  Schedules 
Facilitated  Airports  for  the  2008 
summer  season.  72  FR  57317  (Sept.  24, 
2007).  The  FAA  thereby  received 
summer  scheduling  information  from 
the  carriers  for  those  airports.  Based  in 
part  on  this  information,  in  September- 
October  2007,  the  FAA  and  the 
Secretary  of  Transportation  decided  that 
it  was  necessary  to  invoke  the 
Department’s  authority  to  convene  a 
meeting  of  air  carriers  to  discuss  flight 
reductions  at  JFK,  which  was 
determined  to  have  severe  congestion 
during  peak  hours  of  operation.  49 
U.S.C.  41722.  On  October  25,  2007,  the 
FAA  designated  JFK  as  an  lATA  Level 
3,  Coordinated  Airport  for  summer  2008 
in  order  to  address  any  growth  in 
operations  at  the  airport  by  foreign-flag 
carriers.  *  72  FR  60710. 


^tinder  both  level  2  and  level  3,  carriers  notify 
the  governmental  entity  designating  the  airport  of 
their  intended  schedules  for  the  affected  season 
and,  where  possible,  the  two  parties  will  attempt  to 
resolve  each  others  concerns.  However,  under  a 


- 

During  the  individual  air  carrier 
sessions,  American  Airlines  (American), 
Delta,  and  JetBlue  Airways,  which 
account  for  over  75%  of  the  total 
operations  at  JFK,  withdrew  their 
proposed  peak-hour  schedule  increases, 
and  retimed  some  operations,  for  the 
.  summer  of  2008  during  the  afternoon 
and  early  evening  peak  hours  at  the 
airport.  The  FAA  also  received 
comments  on  the  schedule  reduction 
process  through  the  public  docket. 

Docket  FAA-2007-29320.  On  January 
18,  2008,  the  FAA  issued  an  Order 
temporarily  capping  scheduled 
operations  at  an  average  of  81  flight 
operations  per  hour  at  JFK  and 
allocating  those  operations  pursuant  to, 
the  agreements  reached  at  the  schedule 
reduction  meeting  and  after 
consideration  of  the  comments  in  the 
public  docket.  73  FR  3510.  By  its  terms, 
the  Order  took  effect  March  30,  2008 
and  was  set  to  expire  at  11  p.m.  on 
October  24,  2009.  The  Order  indicated 
that  the  FAA  plans  to  lease  any  new 
capacity  that  becomes  available  and  any 
allocated  Operating  Authorizations  that 
are  returned  to  the  FAA,  for  a  five  year 
term.  The  leases  would  be  pursuant  to 
an  auction  and  would  be  awarded  to  the 
highest  responsive  bidder.  The  FAA 
said  it  would  provide  additional 
information  about  leasing  procedures 
and  the  relevant  statutory  authorities 
before  conducting  any  auction.  73  FR 
3510,  3514.  On  February  14,  2008,  the 
FAA  amended  the  Order  to  modify  the 
use-or-lose  provisions  so  that  they 
would  correspond  to  those  adopted  by 
the  International  Air  Transport 
Association  (lATA)  Worldwide 
Scheduling  Guidelines  (WSG).  73  FR 
8737. 

In  the  autumn  of  2007,  the  FAA  also 
found  it  necessary  to  informally  discuss 
summer  2008  schedules  with  carriers 
operating  at  Newark,  because  it  was 
concerned  that  the  proposed  operations 
would  overtax  the  capacity  of  the 
airport  system  and  that  limiting 
operations  at  JFK  would  create  a 
spillover  effect  at  Newark.  Although 
some  carriers  made  modest  revisions  to 
their  proposed  schedules,  it  was  clear  to 
the  FAA  that  demand  would  continue  to 
exceed  capacity  unless  the  FAA  took 
further  actions.  In  order  to  be  assured 
that  carriers  would  not  add  flights  to 
already  oversubscribed  hours  at 
Newark,  and  would  refrain  from  shifting 
flights  from  JFK  to  Newark,  the  FAA 
•  designated  Newark  as  an  lATA  Level  3, 
Goordinated  Airport  effective  the 
summer  of  2008.  72  FR  73,418  (Dec.  27, 
2007).  Some  carriers,  such  as 


carrier  is  not  obliged  to  accept  the  governing 
authority’s  position  at  a  level  2  airport. 
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Continental  Airlines  (Continental), 
Newark’s  primary  hub  carrier,  shifted 
flights  from  peak  hours  to  off-peak 
hours.  On  March  18,  2008,  the  FAA 
proposed  to  issue  an  Order  to  limit 
hourly  scheduled  flight  operations  at 
Newark  and  to  allocate  them  pursuant 
to  its  informal  carrier  discussions.  73  FR 
14552.  The  proposal’s  preamble 
indicated  the  FAA’s  plans  to  lease  new 
capacity,  allocated  Operating 
Authorizations  that  are  returned,  and 
currently  unallocated  Operating 
Authorizations,  by  means  of  an  auction. 
On  May  21,  2008,  the  FAA  adopted  the 
general  terms  of  the  proposed  Order, 
effective  June  20,  2008,  through  October 
24,  2009.  73  FR  29550.  The  provisions 
regarding  the  use  of  the  lATA  WSG  for 
use-or-lose,  and  the  preamble 
information  on  the  auctions  of  new  and 
returned  capacity,  mirrored  those  in 
place  for  JFK. 

As  indicated  in  the  companion  rule 
addressing  congestion  and  delays  at 
LaGuardia,  the  FAA  determined  that  it 
was  necessary  to  cap  and  allocate  flight 
operations  at  the  three  major  New  York 
airports  operated  by  the  Port  Authority. 
Recognizing  the  short-term  nature  of  the 
caps  imposed  by  the  Orders  for  JFK  and 
Newark,  on  May  21,  2008,  the  FAA 
published  a  notice  of  proposed 
rulemaking  that  sought  to  provide  a 
longer-term  solution  and  address  a 
number  of  congestion-related  issues.  73 
FR  29626.  At  both  JFK  and  Newark,  the 
FAA  proposed  to  continue  the  hourly 
caps  on  flight  operations,  and  to  lease 
the  majority  of  slots  at  each  airport  to 
the  historic  operators  for  non-monetary 
consideration  under  its  cooperative 
agreement  authority.  The  agency  also 
proposed  to  develop  a  robust  market 
and  induce  competition  by  annually 
auctioning  off  leases  for  a  limited 
number  of  slots  during  the  first  five 
years  of  the  rule. 

The  FAA  proposed  two  alternatives  in 
the  NPRM.  Under  the  first  alternative, 
each  carrier  operating,  respectively,  at 
JFK  and  Newark  would  receive  a 
“baseline”  of  up  to  20  slots.  At  each 
airport,  the  FAA  would  auction  off  ten 
percent  of  the  total  number  of  slots 
(above  the  baseline)  to  any  carrier 
ser\dng  or  wishing  to  serve  the  airport 
and  would  use  the  proceeds  to  mitigate 
congestion  and  delay  in  the  New  York 
City  area  (after  the  FAA  recouped  the 
cost  of  the  auction).  Under  the  second 
alternative,  the  same  auction  procedure 
would  apply  to  Newark  as  under  the 
first  alternative;  at  JFK,  the  FAA  would 
conduct  an  auction  of  twenty  percent  of 
the  slots  (above  the  baseline)  and  the 
auction  proceeds  would  go  to  the  carrier 
holding  the  slot  after  the  FAA  recouped 
the  cost  of  the  auction.  Given  the 


significant  international  presence  at 
both  airports,  the  NPRM  proposed  to 
substitute  lATA  WSG  procedures  for 
auctions,  in  the  event  of  new  or 
returned  capacity.  Additionally,  for  both 
alternatives,  the  NPRM  contained 
provisions  for  adoption  of  lATA  WSG 
for  use-or-lose,  for  historic  rights,  for 
unscheduled  operations,  and  for 
withdrawal  for  operational  need.  The 
FAA  proposed  to  sunset  the  rule  in  ten 
years. 

On  July  17,  2008,  the  FAA  proposed 
to  limit  unscheduled  operations  at  JFK 
and  Newark,  to  two  hourly  reservations 
from  6  a.m.  through  1:59  p.m.,  from  10 
p.m.  through  10:59  p.m.,  and  to  one 
hourly  reservation  from  2  p.m.  through 
9:59  p.m.  at  JFK.  At  New’ark,  the  limits 
would  be  two  hourly  reservations  from 
6  a.m.  through  11:59  a.m.  and  from  10 
p.m.  through  10:59  p.m.,  and  one  hourly 
reservation  from  12  p.m.  through  9:59 
p.m.  73  FR  41156. 

The  comment  period  for  the  NPRM 
closed  July  21.  2008.  Despite  numerous 
requests,  the  FAA  decided  against 
extending  the  comment  period, 
although  it  noted  that  it  historically  has 
considered  comments  filed  after  the  end 
of  a  comment  period  as  long  as  such 
consideration  did  not  lead  to  delay.  In 
denying  these  requests,  the  FAA 
provided  draft  copies  of  the  lease 
agreements  that  would  result  from  the 
initial  allocation  and  reallocation  of 
slots  in  the  final  rule.  The  FAA 
reiterated  that  any  auction  would  be 
conducted  under  the  agency’s 
acquisition  authority.  The  agency  also 
reiterated  that  interested  parties  to  the 
auction  would  be  afforded  the 
opportunity  to  comment  on  any 
proposed  auction  procedures  within  the 
context  of  the  agency’s  Acquisition 
Management  System. 

Thirty-eight  interested  parties  filed 
comments  to  the  docket  addressing  the 
NPRM.  The  majority  of  comments  were 
consistent  in  rejecting  the  proposal. 
Many  commenters  said  that  the  FAA 
had  failed  to  demonstrate  how  the 
proposal  would  achieve  any  significant 
relief  from  congestion.  Rather,  according 
to  the  commenters,  the  NPRM  would 
impose  an  untested  and  unproven 
auction  process  on  airlines  that  would 
not  address  the  fundamental  airspace 
congestion  issues  in  the  New  York 
metro  area. 

On  September  30,  2008  the  FAA’s 
Office  of  Dispute  Resolution  for 
»  Acquisition  (ODRA)  issued  a  decision 
responding  to  protests  that  had  been 
filed  by  air  carriers,  the  ATA,  the  Port 
Authority,  and  the  New  York  Aviation 
Management  Association  challenging 
the  FAA’s  legal  authority  to  conduct  a 
proposed  auction  of  two  slots  at 


Newark.  ODRA  concluded  that  the 
FAA’s  statutory  authority  and  its 
Acquisition  Management  System 
authorized  agency  disposal  of  property 
rights  by  way  of  a  lease  as  well  as  the 
use  of  a  competitive  auction  process  to 
determine  who  the  lessee  should  be. 

On  the  same  day  the  Government 
Accountability  Office  (GAO)  released  an 
opinion  letter  in  response  to  a 
congressional  request  that  concluded 
that  the  FAA  currently  lacks  authority 
to  auction  slots  under  either  its  property 
disposition  authority  or  its  user  fee 
authority.  The  issues  involved  represent 
novel  legal  issues  upon  which 
reasonable  people,  and  agencies,  acting 
in  good  faith,  have  disagreed.  The  FAA 
disagrees  with  the  GAO  conclusions  and 
has  decided  to  proceed  with  the 
adoption  of  this  final  rule. 

II.  Summary  of  the  Final  Rule 

In  the  NPRM,  we  proposed  two 
alternatives  for  withdrawal  and 
reallocation  by  auction  of  slots  at  JFK 
and  New'ark.  The  rule  we  are  adopting 
follows  the  proposal  for  alternative  1 .  It 
will  replace  the  Orders  imposing 
operating  limitations  at  JFK  and  Newark 
and  establish  a  rule  limiting 
unscheduled  operations  at  those 
airports.  As  proposed,  the  starting  date 
of  leases  under  the  Final  Rule  will  be 
based  on  industry  scheduling  seasons. 
Leases  obtained  in  the  first  auction  will 
start  on  October  25,  2009  (the  first  day 
of  the  winter  scheduling  season),  and 
will  terminate  on  March  30,  2019. 

Leases  obtained  in  subsequent  auctions 
will  begin  on  the  first  day  of  the 
relevant  summer  scheduling  season  and 
terminate  on  March  30,  2019.  Although 
the  preamble  to  the  NTRM  discussed  the 
possibility  of  operations  for  the  summer 
2009  season,  slots  awarded  through  the 
first  auction  may  be  operated  by  the 
acquiring  carrier  as  of  October  25,  2009, 
i.e.,  for  the  winter  scheduling  season  of 
2009/2010. 

The  other  basic  outlines  of  the  rule 
are  unchanged  from  our  alternative  1 
proposal.  A  slot  is  defined  as  the  right 
to  land  or  depart  during  a  30-minute 
window.  Limited  and  Unrestricted  slots 
that  are  assigned  or  awarded  under  this 
rule  will  be  for  every-day  operation.'* 
Although  the  FAA  retains  the  right  to 
change  the  cap,  the  rule  provides  for  81 
slots  per  hour  for  scheduled  operations 
at  both  JFK  and  Newark. 

Carriers  at  JFK  and  Newark  will 
initially  be  assigned  their  baseline 
operations,  which  is  up  to  20  slots  per 


■'  Note  that  some  slots  are  not  currently  operated 
on  a  daily  basis.  In  those  situations  carriers  would 
be  assigned  common  slots  for  only  the  days  they  are 
currently  operated. 
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carrier.  Ninety  percent  of  each  carrier’s 
slots  above  its  baseline  operations  will 
be  assigned  to  the  carrier  in  a  lease 
terminating  March  30,  2019.  The 
remaining  10  percent  will  be  designated 
as  limited  slots  and  have  shorter  leases. 
Each  carrier  will  identify  half  of  the 
specific  slots  that  will  become  its 
limited  slots,  and  the  FAA  will  select 
the  remaining  half.  For  the  first  five 
years  of  the  rule,  the  FAA  will  auction 
one-fifth  of  the  limited  slots 
(approximately  two  percent  of  the  total 
number  of  slots  at  each  airport).  Slots 
awarded  through  an  auction  will  be 
designated  unrestricted  slots  after 
reallocation.  Unlike  common  and 
limited  slots,  unrestricted  slots  will  not 
be  subject  to  withdrawal  by  the  FAA  for 
operational  purposes.  Unrestricted  slots 
will  also  not  be  subject  to  use-or-lose 
requirements,  although  the  Office  of 
Aviation  Enforcement,  within  the  Office 
of  the  Secretary  of  Transportation,  will 
monitor  any  anti-competitive  activity 
with  respect  to  the  acquisition  and  use 
of  unrestricted  slots. 

Carriers  will  be  permitted  to  buy  or 
sell  their  lease  rights  to  all  types  of  slots 
at  JFK  and  Newark,  and,  as  proposed, 
the  final  sales  terms  will  be  transparent, 
although  actual  negotiations  will  not  be 
disclosed.  The  FAA  intends  this  rule  to 
provide  a  means  by  which  the  market 
value  of  slots  can  be  made  clear  to  all 
parties.  That  goal  necessitates  the 
disclosure  of  actual  sale  prices.  The  rule 
also  permits  the  use  of  the  FAA’s 
auction  proceedings  by  any  carrier 
wishing  to  sell  a  slot  in  that  fashion.  A 
carrier’s  decision  to  use  an  FAA- 
operated  auction  to  buy  or  sell  a  slot 
does  not  change  the  character  of  the  slot 
itself.  If,  for  example,  a  carrier  chooses 
to  sell  a  common  slot  through  an  FAA 
auction,  the  slot  remains  a  common  slot 
following  the  purchase.  Only  limited 
slots  selected  for  auction  by  the  FAA 
become  unrestricted  slots. 

We  have  decided  to  make  final  our 
proposal  with  respect  to  the  allocation 
of  any  new  or  returned  capacity.  Any 
slots  that  become  available  in  this 
fashion  will  be  assigned  under  the 
procedures  of  the  WSG. 

III.  Authority  To  Reallocate  Capacity 

The  Air  Transport  Association  of 
America  (ATA),  the  International  Air 
Transport  Association  (lATA),  the  Port 
Authority,  American,  Delta  and  United 
Airlines  (United)  asserted  that  the 
FAA’s  proposed  methods  of  allocating 
slots  are  not  lawful  for  several  reasons 
including:  prior  statements  by 
Government  officials  indicating  that  the 
FAA  would  need  additional  legislation 
to  be  able  to  auction  slots;  the  FAA 
cannot  create  property  by  exercising  its 


regulatory  power  to  regulate  the  use  of 
navigable  airspace;  slots  are  not 
property  when  created  and  held  by  the 
Government  but  only  become  property 
when  transferred  to  a  carrier;  the 
proposed  lease  of  slots  for  fair  market 
value  would  be  a  new  user  fee  in 
violation  of  an  appropriations 
restriction  on  using  a  particular 
appropriation  to  finalize  or  implement  a 
regulation  to  establish  a  new  user  fee 
and  in  violation  of  the  Independent 
Offices  Appropriations  Act  (lOAA)  (the 
latter  of  which  it  is  asserted  is  the  FAA’s 
only  authority  to  charge  for  the  lease  of 
slots);  the  leases  would  be  an 
unconstitutional  usurpation  of 
Congress’s  authority  to  levy  taxes;  the 
return  of  slots  to  the  Government  at  the  • 
end  of  the  term  of  their  leases  would 
constitute  an  unconstitutional  taking  of 
property;  the  Federal  Grants  and 
Cooperative  Agreements  Act  does  not 
provide  authority  for  the  FAA  to  give 
slots  to  carriers  through  cooperative 
agreements;  and  the  FAA  lacks 
authority  to  retain  the  proceeds  from  the 
lease  of  slots  and  use  those  proceeds  to 
improve  capacity  in  the  New  York 
airspace  area. 

In  contrast  to  the  criticisms  to  the 
proposed  auctions.  Virgin  America,  Inc. 
agreed  with  the  FAA  that  it  possesses 
legal  authority  to  conduct  auctions  and 
to  lease  the  slots  to  carriers.  Virgin 
America  asserted  that  the  FAA  may  rely  , 
on  its  exclusive  sovereignty  over  the 
airspace  of  the  United  States,  under  49 
U.S.C.  40103,  to  withdraw  and 
reallocate  slots.  The  carriers  have  no 
I  li .  crtt  vested  property  interest  in  the 
iris.  .  ;;  j,in  America  further  maintained 
'I  '1  :  ..\A’s  exclusive  sovereignty 

uvr  navigable  airspace,  coupled  with 
its  authority  to  lease  property  or  dispose 
of  an  interest  in  property  for  adequate 
compensation,  under  49  U.S.C. 
40110(a)(2),  enables  it  to  lease  the  slots 
and  maintain  the  proceeds. 

The  FAA  has  the  authority  to  dispose 
of  property  interests  under  49  U.S.C. 
40110(a)(2).  The  FAA  also  has  the 
authority  to  “enter  into  and  perform 
such  contracts,  leases,  cooperative 
agreements,  or  other  transactions  as  may 
be  necessary  to  carry  out  the  functions 
of  the  Administrator  and  the 
Administration.’’  49  U.S.C.  106(1)(6).® 
The  FAA  has  determined  that  the 
allocation  of  a  relatively  small  number 
of  slots  via  the  auction  of  a  leasehold 
best  effectuates  the  efficient  allocation 
of  slots,  both  through  the  initial 


®  A  federal  agency’s  power  to  dispose  of  property 
includes  the  power  to  lease  that  property,  even 
without  express  Congressional  authority. 
Ashwanderv.  Tennessee  Valley  Authority,  297  U.S. 
288,  331  (1936). 


allocation  and  through  the  development  - 
of  a  robust  secondary  market. 

An  auction  is  intended  simply  to 
distribute  slots  to  the  air  carriers  who 
value  them  the  most,  thus  encouraging 
their  most  efficient  use.  An  auction  also 
satisfies  the  direction  of  Congress  to 
“place  maximum  reliance  on 
competitive  market  forces  and  on  actual 
and  potential  competition  *  *  *  to 
provide  the  needed  air  transportation 
system.*  *  *’’49  U.S.C. 

40101(a)(6)(A). This  section  of  law 
describes  the  policies  that  the 
Department  must  take  into 
consideration  when  issuing  economic 
regulations.  This  rule  is  not  an 
economic  regulation.  However,  the 
statutory  provision  is  a  clear  statement 
by  Congress  of  a  valid  public  policy  aim 
that  the  FAA  is  permitted  to  take  into 
consideration  when  issuing  regulations 
under  section  40103.  The  FAA  does  not 
intend  to  set  a  reserve  price  on  slots  so 
as  to  assure  itself  that  it  recovers  its 
costs  associated  with  either  the  auction 
or  with  providing  air  traffic  services. 

The  FAA  instead  aims  to  allocate  all  of 
the  slots  put  up  for  auction,  thus 
allowing  for  possible  new  entrants  to 
compete  with  the  incumbent  air  carriers 
at  JFK  and  Newark  and  to  accommodate 
changes  in  the  business  strategies  of  air 
carriers  using  the  airports. 

A.  The  FAA  Is  Legally  Authorized  To 
Allocate  Slots  Through  an  Auction 
Mechanism 

Several  commenters  quote  a  statement 
made  in  1985  that  the  FAA  did  not 
propose  an  auction  mechanism  because 
legislation  would  be  required  for  the 
collection  and  disposition  of  the 
proceeds  (50  FR  52183  (December  20, 
1985)),  and  a  more  recent  statement  in 
the  NPRM  for  the  LaCuardia  congestion 
management  rulemaking  that  the  FAA 
“currently  does  not  have  the  statutory 
authority  to  assess  market-clearing 
charges  for  a  landing  or  departure 
authorization”.  71  FR  51360,  51362, 
51363  (August  29,  2006). 

In  1985,  the  FAA  lacked  clear 
authority  to  collect  and  dispose  of  the 
proceeds  from  an  auction.  Rather,  any 
amounts  collected  by  the  agency  would 
need  to  be  deposited  into  the  General 
Receipts  account  in  accordance  with  31 
U.S.C.  3302.  Additionally,  while  the 
FAA  had  authority  to  dispose  of  an 
interest  in  property,  it  was  not  clear  that 
such  interests  included  leaseholds. 


^  This  section  of  law  describes  the  policies  that 
the  Department  of  Transportation  must  take  into 
consideration  when  carrying  out  its  economic 
regulatory  authority  over  the  aviation  industry.  This 
section  also  is  a  clear  statement  by  Congress  of  a 
valid  public  policy  aim  that  the  FAA  is  permitted 
to  take  into  consideration. 
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In  the  Air  Traffic  Management  System 
Performance  Improvement  Act  of  1996, 
Public  Law  104-264,  the  FAA  gained 
express  authority  to  lease  property  to 
others.  49  U.S.C.  106{1)(6),  106(n).  The 
same  law  also  gave  the  FAA  an 
exemption  from  31  U.S.C.  3302,  and  an 
account  was  established  specifically  for 
all  amounts  the  FAA  collects  other  than 
the  insurance  premiums  and  fees  that  it 
is  required  to  deposit  into  the  Aviation 
Insurance  Revolving  Fund.  49  U.S.C. 
45303(c).  This  account  is  available  not 
just  for  fees  assessed  under  chapter  453, 
but  for  “all  amounts”  other  than 
insurance  premiums  and  fees.^  Thus, 
the  statement  made  in  1985  is  no  longer 
correct. 

The  commenters  also  refer  to  the  fact 
that  the  FAA  sought  additional 
legislative  authority  to  conduct 
auctions,  as  part  of  a  comprehensive 
change  to  how  the  FAA  would  be 
financed  and  how  market-based 
mechanisms  would  be  used  by  both  the 
FAA  and  congested  airports.  The  FAA 
recognized  that  it  did  not  have  clear 
statutory  authority  to  implement  a  wide 
array  of  market-based  mechanisms  and 
that  absent  authority  beyond  that 
contained  in  49  U.S.C.  40103,  any 
reallocation  via  a  market-based 
mechanism  could  lead  to  a  challenge 
that  the  FAA  had  violated  the  “user  fee 
prohibition”  attached  to  the  agency’s 
annual  appropriations  legislation  since 
1998.  The  FAA  did  not  address  the 
agency’s  authority  to  dispose  of 
property,  as  provided  in  the  Air  Traffic 
Management  System  Performance 
Improvement  Act  of  1996.  Public  Law 
No.  104-264,  codified  at  49  U.S.C. 
106(l)(n).  The  FAA’s  proposed 
reauthorization  package,  the  Next 
Generation  Air  Transportation  System 
Financing  Reform  Act  of  2007,  would 
have  substituted  new  user  fees  for 
passenger  ticket  taxes,  permitted  the 
airport  operators  Port  Authority  at 
constrained  and  delayed  airports  to 
assess  market-based  fees  and  would 
have  also  allowed  the  FAA,  under 
certain  circumstances,  to  impose 
market-based  mechanisms.  This 
legislative  proposal,  in  giving  authority 
directly  to  airport  proprietors  to  assess 
and  use  market-based  fees,  was 
profoundly  different  from  the  terms  of 
this  final  rule.  This  rule,  by  contrast, 
relies  on  the  FAA’s  Acquisition 
Management  System  authorities  and 
does  not  require  the  FAA  to  use  any  of 


^  The  fact  that  Congress  excluded  insureince 
premiums  and  fees,  which  are  not  amounts  assessed 
under  chapter  453  of  title  49,  expresses  Congress’ 
plain  and  unambiguous  intent  for  the  FAA  to 
deposit  all  amounts  it  collects  into  this  account,  not 
just  the  amounts  assessed  under  the  user  fee 
provisions  of  chapter  453. 


the  proposed  legislative  provisions  it 
sought.  The  FAA  has  authority  to  lease 
property  to  others,  and  to  receive 
adequate  compensation  for  this 
temporary  disposal  of  property, 
including  the  authority  to  lease  the  slots 
at  JFK  and  Newark. 

When  it  published  the  NPRM  for 
LaGuardia  the  FAA  initially  believed’ 
that  imposing  a  market-based 
reallocation  mechanism  as  part  of  the 
regulation  could  be  problematic. 
However,  as  delays  soared  in  the  region 
in  2007  and  Congress  failed  to  pass 
long-term  reauthorization  legislation, 
the  FAA  reevaluated  its  options.  One 
option  was  to  impose  or  continue  orders 
at  all  three  New’  York  metropolitan 
airports  that  would  last'indefinitely. 

The  agency  rejected  this  option  because 
the  orders  were  never  intended  to  be  a 
long-term  solution  and  they  perpetuate 
the  inefficiencies  contained  within  the 
HDR.  Likewise,  the  FAA  could  have 
initiated  rulemaking  that  would 
establish  an  administrative  reallocation 
mechanism,  but  the  agency  concluded 
that  approach  also  failed  to  resolve  the 
inefficiencies  contained  within  the 
HDR.  Finally,  the  FAA  could  revisit  all 
of  its  statutory  authorities  and 
determine  whether  it  had  the  ability  to 
allocate  slots  under  its  existing  legal 
authorities. 

This  final  approach  was  the  one  the 
agency  pursued  because  the  FAA 
believes  it  is  both  legal  and  best 
represents  the  interests  of  passengers 
flying  in  and  out  of  the  airport.  The 
FAA  also  believes  this  approach  best 
effectuates  the  FAA’s  mandate  to 
provide  for  the  efficient  use  of  the 
coupled  with  the  Department’s  mandate 
to  consider  competitive  effects.  The 
agency  can  either  foster  a  market-based 
allocation  mechanism  and  develop  a 
robust  secondary  market,  or  it  can  walk 
away  from  the  airport  after  imposing  a 
cap  and  providing  for  a  very  limited 
administrative  reallocation  mechanism. 
It  has  decided  to  follow  the  more  free 
market  approach. 

The  commenters  also  refer  to  the  fact 
that  the  FAA  sought  additional 
legislative  authority  to  conduct  auctions 
which  it  has  not  yet  received.  The 
authority  sought  by  the  FAA  was  part  of 
a  comprehensive  change  to  how  the 
FAA  would  be  financed  and  how 
market-based  mechanisms  would  be 
used  by  both  the  FAA  and  congested 
airports.  This  rule,  however,  relies  on 
the  FAA’s  Acquisition  Management 
System  authorities  and  does  not  require 
the  FAA  to  use  any  of  the  proposed 
legislative  provisions  it  sought. 


1.  Slots  Are  a  Form  of  Property  That 
May  Be  Leased  by  the  FAA  to  Others 

The  Port  Authority,  the  ATA  and 
lATA  submit  that  the  FAA  has  no 
property  rights  in  the  slots  the  FAA 
proposes  to  auction.®  While  the  ATA 
and  lATA  do  not  question  that  the  slots 
are  property  (they  dispute  ownership), 
the  Port  Authority  states  that  the  slots 
are  “neither  physical  property,  real 
property,  intellectual  property,  nor  an 
intangible  property  recognized  in 
common  law.”'’ 

The  Port  Authority  is  incorrect;  slots 
are  an  intangible  form  of  property  that 
may  be  leased;  On  January  18,  and  May 
21,  2008,  respectively,  the  FAA  issued 
Orders  limiting  operations  at  JFK,  and  at 
Newark,  pursuant  to  its  broad  authority 
to  regulate  the  use  of  navigable  airspace 
under  49  U.S.C.  40103(b).  73  FR  3510; 

73  FR  29550.  Those  Orders  define  an 
Operating  Authorization  as  “the 
operation  authority  assigned  by  the  FAA 
to  a  carrier  to  conduct  a  scheduled 
arrival  or  a  departure  *  *  *”  /d.  at 
3516;  29554.  The  Orders  expressly 
allow  the  trading  and  leasing  of 
Operating  Authorizations.  Id.  at  3516: 
29554.  Although  the  Orders  do  not 
permit  the  permanent  sale  or  purchase 
of  Operating  Authorizations,  they 
permit  any  form  of  consideration  to  be 
used  in  the  lease  or  trade  of  these 
Operating  Authorizations.  Id.  at  3516; 
29554. 

These  Orders  reflect  the  FAA 
Administrator’s  determination  that 
Operating  Authorizations  are  a  form  of 
property  that  may  be  leased  or  traded 
for  consideration,  and  used  as  collateral. 
Those  determinations  have  not  been 
legally  challenged,  and  the  time  period 
for  filing  such  a  challenge  has  expired. 
49  U.S.C.  46110.  Indeed,  the  ATA’s  and 
lATA’s  own  members  have  treated 
Operating  Authorizations,  and  the  HDR 


®The  Regional  Airline  Association  (RAA)  makes 
a  similar  argument.  In  addition,  RAA  states  that  the 
FAA  lacks  the  authority  to  regulate  the  types  of 
aircraft  and  routes  to  be  served  in  air  transportation. 
The  FAA  disagrees  with  the  premise  of  RAA’s 
position,  since  the  FAA  may  rely  on  a  rational  basis 
to  allocate  the  use  of  navigable  airspace  under  49 
U.S.C.  40103.  Nevertheless,  this  rule  does  not 
attempt  to  regulate  the  type  of  aircraft  or  the  routes 
served  in  any  manner. 

®  The  Port  Authority  also  uses  the  language  in  the 
preamble  to  the  SNPRM  as  evidence  that  the  slots 
are  not  property  because  the  FAA  stated  that  there 
was  no  Fifth  Amendment  Takings  issue  with  the 
proposed  slot  auction.  The  FAA’s  statement,  in 
context,  went  to  the  fact  that  the  air  carriers  have 
no  property  interests  in  the  slots  after  expiration  of 
the  current  Order  until  FAA  provides  them  with 
new  slots.  It  did  not  imply  that  the  slots  were  not 
property;  just  that  the  air  carriers  possess  no 
property  interests  beyond  those  accorded  them 
under  the  Order. 

’“Both  OAs  and  slots  represent  property 
interests-,  but  the  FAA  has  deferred  to  common 
usage  by  reverting  to  the  term  “slots.” 
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slots  that  predated  them,  as  a  form  of  at 
least  intangible  property:  Leasing  and 
trading  them  for  consideration:  using 
them  as  a  form  of  collateral;  and 
disclosing  them  as  assets  on  their 
balance  sheets.  Bankruptcy  courts  have 
held  that  slots  are  property. 

The  Port  Authority  cites  Executive 
Order  13132  for  the  proposition  that  the 
FAA  is  ignoring  the  traditional  role  of 
States  as  sovereigns  that  can  create 
property  and  has  not  closely  examined 
the  effect  the  rulemaking  would  have  on 
the  State  instrumentality.  The  creation 
of  property  rights,  however,  is  not  the 
sole  responsibility  of  the  states.  Federal 
law  determines  what  constitutes 
property  for  the  purpose  of  applying 
federal  statutes.  Ross  L.  Blair,  et  al.  v. 
United  States,  Docket  2007-5049  (Fed. 
Cir.  2008),  citing  United  States  v. 
Kimbell  Foods,  Inc.,  440,  U.S.  715,  726 
(1979)  and  United  States  v.  Craft,  535 
U.S.  274,  278-79  (2002).  The  United 
States  Government,  pursuant  to  49 
U.S.C.  40103,  has  exclusive  sovereignty 
over  the  navigable  airspace,  and  the 
FAA  exercises  plenary  powers  over  that 
airspace. 

Unlike  the  Port  Authority,  the  ATA 
and  lATA  do  not  dispute  that  the  slots 
constitute  a  property  interest;  rather 
they  argue  that  the  property  interest  is 
not  the  FAA’s,  because  it  is  created  at 
or  after  the  transfer  to  an  air  carrier. 
Section  40110(a)(2)  does  not  speak  to 
whether  the  FAA  actually  owns 
property  that  is  being  disposed  of.  It 
only  speaks  to  the  disposal  of  a  property 
interest.  Only  the  FAA  has  authority  to 
assign  the  use  of  navigable  airspace 
under  section  40103.  Even  assuming 
that  the  property  interest  is  created  at 
the  time  of  transference,  it  is  still  a 
property  interest  that  falls  within  the 
FAA’s  authority  to  dispose  of  under 
section  40110(a)(2). 

As  with  certain  other  valuable  public 
property  not  expressly  owned  in  fee  by 
the  U.S.  Government,  the  Government 
may  allow  the  use  of  public  property 
and  frequently  does  so  using  leases.  In 
fact,  the  Government  routinely 
“licenses”  and  “permits”  the  use  of 
property  over  which  it  exercises 
exclusive  sovereignty.  In  doing  so, 
unless  otherwise  specified  by  law,  the 
Government  charges  market  rates  in 
accordance  with  OMB  Circular  A-25. 
For  example,  under  36  CFR  251.53 — 
Authorities,  the  Chief  of  the  Forest 
Service  (USDA)  issues  special  use 
authorizations  (e.g.,  permits,  term 


’’The  airline  commenters  agree  with  ATA’s 
assessment  that  the  slots  are  property  of  the  airlines 
not  of  the  FAA.  See,  Comments  of  US  Airways 
Group,  Inc.  at  24.  But  see.  Comments  of  American 
Airlines  al  7  stating  that  the  Port  Authority  holds 
the  property  interest. 


permits,  leases)  for  National  Forest 
System  land.  The  USDA  also  issues 
grazing  permits  under  the  Taylor 
-Grazing  Act  (TGA)  of  1934  to  allow  the 
permit/lease  holder  to  use  publicly 
owned  forage.  The  Federal 
Communications  Commission  licenses 
portions  of  the  broadcast  spectrum,  and 
since  1993  (four  years  before  Congress 
mandated  the  use  of  auctions)  has 
frequently  done  so  using  auctions. 

The  General  Services  Administration 
issues  licenses  and  permits  for  the  use 
of  its  buildings  and  property,  see,  e.g., 

41  CFR  101-47.901,  101-47.309;  see 
also,  GSA  form  1582,  “Revocable 
License  for  Non-federal  Use  of  Real 
Property.”  The  FAA  similarly  uses 
“licenses”  to,  in  effect,  lease  its  real 
property  to  non-federal  users.  See,  1.3.7 
of  the  FAA’s  Real  Estate  Guidance, 
http  -.//fast.faa  .gov/realesta  te/ index,  h  tm . 

In  short,  licenses  frequently  are  used 
to  provide  non-federal  parties  access  to 
public  property  regardless  of  whether 
that  property  be  real  or  personal 
(including  intangible)  and  whether 
the  Government  owns  the  property  in 
the  traditional  sense  or  is  simply  its 
guardian.  The  FAA  selected  the  word 
“lease”  rather  than  “license”  to  describe 
the  documents  that  will  transfer  slots  to 
air  carriers  because  the  FAA  is 
conveying  a  longer  term  interest,  with 
fewer  rights  by  the  Government  to 
terminate  that  interest,  than  is  usually 
done  when  the  Government  licenses  a 
non-federal  entity  to  use  public  property 
(licenses  of  property  are  usually 
terminable  at  will). 

2.  FAA  Leases  Are  Not  Covered  by 
lOAA  and  This  Rule  Is  Not  in  Violation 
of  Any  Current  Appropriations 
Restriction 

The  ATA  argues  that  the  only 
authority  by  which  the  FAA  may  charge 
for  the  lease  of  slots  is  as  a  user  fee 
under  the  Independent  Offices 
Appropriations  Act  (lOAA)  and  that  the 
only  amount  that  could  be  charged  is 
the  cost  of  administering  the  lease.  The 
ATA  is  incorrect  on  both  points,  but  the 
issue  is  not  relevant  because  the  FAA 
does  not  rely  on  lOAA  authority  to 
conduct  auctions  but  on  its  other 
authorities. 

The  ATA  similarly  argues  that  this 
regulation  falls  within  the  parameters  of 
an  appropriation  provision  that 
prohibits  the  FAA  from  using  funds 
from  its  operations  appropriation  to 
finalize  or  implement  a  regulation  that 


The  FCC,  like  the  FAA,  had  a  statutory 
preference  for  competition  prior  to  the  requirement 
that  it  conduct  auctions. 

Such  as  authorized  access  to  particular  radio 
frequencies  and  authorized  use  of  intellectual 
property. 


establishes  a  new  user  fee  not 
specifically  authorized  by  law.’”’ 
Consolidated  Appropriations  Act,  2008, 
Public  Law  110-161.  The  ATA  and 
lATA  also  suggest  that  the  wording  of 
49  U.S.C.  106(1)(6)  means  this 
authority  may  not  be  used  because  the 
FAA  may  only  enter  into  leases  using 
this  authority  if  the  leases  “may  be 
necessary  to  carry  out  the  functions  of 
the  Administrator  and  the 
Administration.”  49  U.S.C.  106(1)(6). 

The  ATA  and  lATA  argue  that  the  only 
necessary  function  is  a  regulatory 
function  to  assign  airspace  under  49 
U.S.C.  40103.  However,  there  are  several 
other  statutory  functions,  such  as  using 
procedures  that  provide  for  an  efficient 
air  traffic  system,  49  U.S.C.  44505,  and 
the  desirability  of  placing  maximum 
reliance  on  competitive  market  forces 
and  on  actual  and  potential  competition 
to  provide  the  needed  air  transportation 
system,  49  U.S.C.  40101(a)(6),  that  make' 
the  use  of  the  FAA’s  commercial 
authority  to  lease  property  to  others 
appropriate.  See  also,  the  legislative 
history  and  findings  of  Congress  when 


ATA  also  suggests  that  by  Finalizing  or 
implementing  this  rule,  the  FAA  would  violate  the 
Anti-Deficiency  Act.  The  Anti-Deficiency  Act 
would  only  be  violated  if  the  FAA  obligated  or 
expended  funds  in  excess  or  in  advance  of  an 
available  appropriation,  fund,  apportionment  or 
other  applicable  administrative  subdivision  of 
funds.  31  U.S.C.  1341, 1517.  The  FAA  may  not  use 
its  operations  appropriation  to  finalize  or 
implement  a  rule  to  promulgate  a  new  user  fee  not 
specifically  authorized  by  law,  but  this  rule  simply 
reduces  the  number  of  slots  (lowers  the  cap)  at  JFK 
and  Newark,  defines  the  different  types  of  slots, 
establishes  a  reversion  of  approximately  10  percent 
of  the  slots,  and  discusses  the  FAA’s  intent  to 
auction  new  or  returned  slots.  This  rule  does  not 
require  or  impose  on  any  entity  a  requirement  to 
pay  the  FAA  to  obtain  a  service  or  even  a  slot.  If 
the  FAA  does  conduct  an  auction  as  contemplated 
by  this  rule,  it  will  do  so  using  its  pre-existing 
authorities  and  regulation.  The  use  of  its  operations 
appropriation  to  finalize  and  implement  this  rule 
therefore  does  not  violate  the  Anti-Deficiency  Act. 

American  Airlines  reads  49  U.S.C.  106  as  more 
limited  in  scope  regarding  the  types  of  property  that 
fall  under  its  purview.  The  statute  does  not  limit 
its  scope  to  any  particular  type(s)  of  property  that 
fall  under  its  purview.  The  FAA  has  for  years, 
without  challenge,  interpreted*its  authority  broadly 
under  the  statute  in  support  of  Congress’  intention 
of  allowing  the  Administrator  to  acquire,  lease, 
enter  into  cooperative  agreements  and  other 
transactions  as  may  be  necessary  to  carry  out  the 
Agency’s  functions.  This  interpretation  is  known  to 
Congress,  which  has  repeatedly  reauthorized  the 
FAA  without  making  a  change  to  this  section. 
Another  commenter  raised  the  fact  that  the  heading 
of  section  106(1)  refers  to  "Personnel  and  Services” 
which  the  commenter  says  means  that 
subparagraph  (6)  of  that  section  does  not  provide 
the  FAA  any  contracting  or  leasing  authority.  It  has 
been  long  recognized  by  the  courts,  however,  that 
the  headings  of  statutes  have  little  if  any  weight  in 
statutory  interpretation.  As  other  paragraphs  of  this 
section  deal  with  personnel  matters,  the  heading  is 
not  erroneous,  but  it  does  not  in  any  way  dilute  the 
broad  grant  tlf  contracting,  leasing,  cooperative  and 
other  transaction  agreement  authority  Congress  gave 
the  FAA  in  paragraph  (6). 
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it  granted  the  FAA  the  authority  to  lease 
property  to  others  in  Public  Law  104- 
264.  Having  created  slots,  and 
determined  the  number  of  available 
slots  should  be  limited  because  of  the 
resulting  strain  on  the  NAS  from  the 
scheduling  of  more  flights  per  hour  than 
can  be  handled  under  current 
conditions  at  JFK  and  Newark,  the 
function  of  disposing  of  its  interest  in 
the  slots  becomes  applicable. 

Even  if  the  only  “necessary  function 
of  the  Administrator  or  Administration” 
were  a  regulatory  one,  the  FAA  has  not 
violated  the  appropriations  restriction. 
Simply  put,  a  lease  is  not  a  user  fee.  A 
user  fee  is  imposed  for  a  particular 
service  the  Government  provides  to  a 
particular  party.  A  lease  on  the  other 
hand,  is  a  transfer  of  a  possessory 
interest  in  real,  personal  or  intangible 
property  that  allows  the  lessee  the  use 
of  that  property  to  the  exclusion  of 
others  including  the  lessor.  In 
transferring  slots  to  air  carriers  for 
defined  periods  of  time,  the  FAA  is  not 
providing  any  air  traffic  or  other  service 
to  the  recipients.  To  the  contrary,  the 
FAA’s  air  traffic  controllers  will  not  be 
policing  or  otherwise  cognizant  of 
w'hich  air  carrier  owms  which  slot  and 
will  provide  their  services  in 
accordance  with  the  FAA’s  Orders  and 
policies  (predominantly  first  come,  first 
served).  In  transferring  slots  to  air 
carriers,  the  FAA  is  allowing  that  air 
carrier  to  schedule  or  reserve  access  to 
that  segment  of  navigable  airspace  that 
is  necessary  to  take  off  or  land  an 
aircraft  at  the  two  airports  during  a 
particular  half  hour  of  time.  In  short,  the 
FAA  is  leasing  rather  than  providing  a 
service  to  air  carriers  when  it  transfers 
slots  to  them. 

A  user  fee  is  calibrated  to  recover  the 
cost  to  the  government  of  providing  a 
service  or  specific  benefit  to  an 
identifiable  recipient.  See,  e.g.,  United 
States  V.  Sperry'  Corp.,  493  U.S.-52,  60 
(1989);  Seafarers  International  Union  of 
North  America  v.  Coast  Guard,  81  F.3d 
179, 182-83  (D.C.  Cir.,  1996).  The 
assignment  of  a  use  of  navigable" 
airspace  for  scheduled  flight  operations 
is  not  a  “user  fee”  under  the  principles 
articulated  in  those  cases. i*"’  The  cost 
associated  with  purchasing  a  particular 
slot  does  not  constitute  a  user  fee.  First, 
the  cost  associated  with  procuring  a  slot 
at  auction  is  not  associated  with  the  cost 
of  providing  air  traffic  services  for  that 
particular  take  off  or  landing.  Rather,  air 
traffic  services  are  paid  for  already 


’^The  FAA  implemented  its  regulation  to  lease 
its  property  to  others  on  April  1,  1996,  well  prior 
to  the  first  time  a  restriction  was  included  in  the 
FAA’s  appropriation  concerning  the  FAA’s  ability 
to  use  the  operations  funds  appropriated  to  develop 
or  implement  a  new  user  fee. 


through  the  Airport  and  Airw'ay  Trust 
Fund  receipts.  Second,  the  FAA  is  not 
creating  assignments  of  the  use  of 
navigable  airspace  for  scheduled  flight 
operations  (slots)  for  the  purpose  of 
raising  revenue  by  leasing  them  to  air 
carriers.  More  precisely,  the  FAA  has 
imposed  a  cap  and  designated  slots  for 
the  purpose  of  allocating  the  efficient 
use  of  navigable  airspace.  Most  of  these 
slots  will  be  awarded  to  current 
operators  to  prevent  disruption  of  air 
services  into  and  out  of  JFK  and 
Newark.  The  FAA  is  leasing  a  relatively 
small  number  of  them,  by  means  of  an 
auction,  to  air  carriers  in  order  to  draw 
in  new  entrant  carriers  and  provide  an 
opportunity  for  expansion  by  carriers 
already  at  the  airport,  thereby  inducing 
airline  competition  at  JFK  and  Newark 
and  ensuring  that  airlines  winning  the 
slots  make  the  highest  and  best  use  of 
them.  The  auction  is  also  designed  to 
assure  that  air  carriers  will  rationalize 
the  use  of  their  slots  in  accordance  with 
the  value  attached  to  them  in  the 
auctions,  and  ultimately,  in  the 
secondary  market.  In  the  end,  the 
traveling  public  will  benefit. 

3.  Leases  Are  Not  Taxes 

A  tax  is  generally  defined  as  an 
enforced  obligation  to  support  the 
government.  See  United  States  v.  La 
Franca,  282  LJ.S.  568  (1931);  see  also 
United  States  v.  Butler,  297  U.S.  1,  61 
(1937);  Head  Moneyr  Cases.  112  U.S. 

580,  596  (1884);  Rural  Telephone 
Coalition  v.  FCC,  8388  F.2d  1307,  1313 
(D.C.  Cir.,  1988);  United  States  v.  City  of 
Huntington,  999  F.2d  71,  73  (4th  Cir., 
1993).  A  lea.se  acquired  through  a  slot 
auction,  howev’er,  is  not  a  tax.  It  is  not 
an  amount  being  levied  on  all  members 
of  the  industry  nor  is  it  a  mandatory 
payment  as  a  tax  would  be.  Further,  the 
lease  is  not  “imposed”  as  a  tax  is,  and 
is  not  designed  for  revenue-raising 
purposes. 

The  auction  of  a  limited  number  of 
slots  at  the  airport  was  never  designed 
to  provide  the  FAA  with  a  new  source 
of  revenue.  Indeed,  in  the  NPRM,  one  of 
the  options  proposed  by  the  FAA  was  to 
allow  the  carriers  at  JFK  to  keep  all 
revenue  after  covering  the  FAA’s  costs 
in  conducting  the  auction.  Rather,  the 
auction  mechanism  is  intended  to  use 
market  forces  to  best  allocate  this 
limited  asset  to  those  carriers  who  value 
it  the  most,  placing  the  asset  to  its  best 
and  highest  use.  The  FAA  believes  the 
slots  auctions  will  inform  the  airlines  of 
the  market  value  of  their  slots  so  that 
slot  utilization  can  be  rationalized. 
While  it  is  true  that  under  today’s  rule, 
that  the  FAA  may  realize  some  revenue 
from  the  auction,  the  agency  has  also 
committed  to  putting  that  revenue  back 


into  aviation  capacity  enhancement  and 
delay  mitigation  projects  in  the  New 
York  metropolitan  area. 

Unlike  a  tax,  which  imposes  an 
obligation  on  affected  citizens  or 
consumers  to  pay  money  to  the  state, 
the  slot  auction  imposes  no  burden  on 
a  carrier  based  on  its  citizenship  or  use 
of  the  airport.  The  slot  auction  lease 
payments  are  voluntary:  The  FAA  does 
not  require  a  carrier  to  participate  in  an 
auction  in  orrler  to  serve  JFK  or  New'ark. 
Carriers  serving  the  airports  presently 
will  be  given  slots  through  cooperative 
agreements  and  slightlv  less  than  ten 
percent  of  the  total  number  of  slots  at 
the  airport  will  be  auctioned.  Only  the 
carriers  winning  the  bids  at  the  slot 
auctions  will  pay  for  the  lease,  and  that 
amount  of  money  will  have  been 
determined  by  the  free  market.  The  FAA 
w'ill  not  have  pre-determined  a  lease 
amount  and  will  not  attempt  to  cover  its 
costs  in  conducting  the  auction  by 
setting  a  reserve  price. 

4.  The  FAA’s  Authority  To  Give  Slots  to 
Air  Carriers  Through  Cooperative 
Agreements 

A  few'  comrnenters  stated  that  the 
Federal  Grants  and  Cooperative 
Agreements  Act  does  not  provide  the 
FAA  authority  to  give  slots  as 
cooperative  agreements.  The  Federal 
Grants  and  Cooperative  Agreements  Act 
defines  w’hen  a  cooperative  agreement  is 
to  be  used.  The  FAA’s  broad  authority 
to  award  cooperative  agreements,  was 
given  to  the  FAA  in  the  Air  Traffic 
Management  System  Performance 
Improvement  Act  of  1996,  and  codified 
as  49  U.S.C.  106(1)(6).  This  Act 
expressly  confers  on  the  FAA 
Administrator  the  authority  to  “enter 
into  and  perform  such  *  *  * 
cooperative  agreements,  and  other 
transactions  as  may  be  necessary  to 
carry  out  functions  of  the  Administrator 
and  Administration.  The  Administrator 
may  enter  into  such  *  *  *  cooperative 
agreements,  and  other  transactions  with 
*  *  *  any  person,  firm,  association, 
corporation  *  *  *  on  such  terms  and 
conditions  as  the  Administrator  may 
consider  appropriate.”  49  U.S.C. 
106(1)(6).  There  are  several  functions  of 
the  Administrator  for  which  it  may  be 
“necessary”  to  enter  into  a  cooperative 
agreement.  One  such  function  is  to 
encourage  the  development  of  civil 
aeronautics.  49  U.S.C.  40104.  By  giving 


As  discussed  in  the  general  discussion  of  the 
auction  procedures  posted  under  the  FAA's 
Acquisition  Management  System,  the  FAA  will  set 
a  reserve  price  to  assure  that,  in  the  event  only  a 
single  bid  is  received  for  a  particular  slot,  the 
bidding  carrier  does  not  actually  pay  the  bid  price. 
In  that  instance,  the  winning  bidder  would  pay  only 
the  reserve  price. 
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up  to  20  slots  to  all  air  carriers  currently 
operating  at  the  airport,  and  90  percent 
of  the  remaining  slots  to  the  air  carriers 
currently  operating  at  JFK  and  Newark 
in  proportion  to  their  current 
operations,  the  FAA  is  encouraging 
those  carriers  to  continue  their 
development  of  civil  aeronautics  at  the 
airport  and  in  the  routes  served  to  and 
from  that  airport.  As  several 
commenters  noted,  there  is  substantial 
economic  value  both  to  New  York  and 
the  communities  served  by  flights  from 
JFK  and  Newark. 

American  Airlines  raised  an 
additional  concern  about  the  use  of 
cooperative  agreements,  based  upon  the 
language  in  49  U.S.C.  40110(a)(2)  that 
requires  the  FAA  to  receive  “adequate 
compensation”  for  the  disposal  of 
property  interests.  The  FAA  finds  that  it 
is  receiving  “adequate  compensation” 
through  the  minimum  slot  usage 
requirements.  In  addition,  the  slots  are 
being  given  in  order  to  promote  civil 
aeronautics. 

5.  Leases  That  Terminate  by  Their  Own 
Terms  Are  Not  a  “Taking”  of  Property 

The  ATA  and  the  carriers  argue  that 
the  proposed  auctions  constitute  a 
taking  by  the  government  and  that  the 
taking  is  prohibited  for  several  reasons 
including  that  it  is  not  for  a  legitimate 
purpose,  it  lacks  due  process,  and  fair 
value  is  completely  absent  in  the 
proposed  alternative  1  (as  applied  to 
JFK  and  Newark)  and  inadequate  in 
alternative  2  (as  applied  to  JFK).  The 
FAA  strongly  disagrees  with  the 
contention  that  the  slot  auctions 
contemplated  in  this  rule  are  in  any  way 
an  impermissible  taking."*  First  and 
foremost,  in  order  to  be  a  taking,  the 
carriers  would  need  to  have  a 
possessory  interest  in  the  slots  and  they 
do  not.  For  bankruptcy  purposes, 
carriers  may  have  acquired  a  property 
interest  in  slots,  as  discussed  above,  but 
as  also  cited  in  those  cases,  if  that 
interest  expires  under  the  terms  under 
which  it  was  granted,  then  there  has 
been  no  property  right  taken.  The 
Orders  establishing  Operating 
Authorizations  at  JFK  and  Newark  are  of 
a  fixed  duration  and  any  rights  the 
carriers  might  have  had  in  those 
operating  authorizations  will  terminate 
when  the  orders  end  or  are  superseded. 
By  virtue  of  today’s  rule  superseding  the 
Orders,  the  carriers  holding  the  OAs 
now  hold  slots  and  have  the  same 
interests  and  responsibilities  in  the  slots 
as  they  did  in  the  OAs.  Under  today’s 


’"The  preamble  to  the  LaGuardia  NPRM  also 
addresses  this  issue  and  provides  the  Supreme 
Court  decisions  supporting  the  KAA's  position.  73 
FR  20846.  20850-20854  (April  17,  2008). 


rule,  those  carriers  whose  slot  baselines 
at  either  Newark  or  JFK,  or  both,  exceed 
20  at  either  airport,  will  have  a  modest 
portion  of  their  slots  designated  as 
Limited  Slots  ahd  subsequently 
auctioned  Unrestricted  Slots.  As  of 
October  25,  2909,  carriers  may  begin  to 
operate  the  Unrestricted  acquired  at 
auction. 

I  Slots  transferred  to  carriers  using 
cooperative  agreements  or  leases 
awarded  as  the  result  of  auctions  will 
similarly  have  express  automatic 
termination  provisions.  For  slots 
transferred  using  cooperative 
agreements,  the  carriers’  property 
interest  would  automatically  terminate 
if  the  specified  “use-or-lose”  provisions 
are  not  met  or  one  of  the  other 
conditions  specified  in  the  cooperative 
agreements  arises.  If  those  provisions 
are  satisfied,  then  most  of  these  slots 
will  terminate  in  10  years.  A  few  will 
have  varying  termination  dates  as 
agreed  upon  by  the  FAA  and  each 
carrier.’*’  When  the  termination  date 
arrives,  any  property  interest  the  carrier 
may  have  in  the  slot  similarly 
automatically  ends.  There  is  no  more  a 
taking  of  carrier  property  than  there 
would  be  in  the  eleventh  year  of  a  ten 
year  lease  of  FAA  real  property  to  a 
carrier. 

The  ATA  and  the  carriers  provide 
little  support  for  the  proposition  that 
Operating  Authorizations  or  slots 
awarded  to  carriers  under  an  order  with 
a  fixed  duration  results  in  entitlement  to 
those  slots  in  perpetuity.-"  To  the  extent 
that  these  commenters  allege  harm 
(such  as  having  made  investments  in 
airport  infrastructure)  based  on  the 
unreasonable  assumption  that  the  status 
quo  would  remain  forever  even  though 
the  Order  explicitly  said  it  would 
expire,  that  harm  is  the  responsibility  of 
the  carriers.  These  carriers  took  a  risk, 
for  which  they  have  received  a  return  on 
their  investment  based  on  their  use  of 
the  Operating  Authorizations  for  the 
period  specified  in  the  Order.  If  these 
commenters  do  not  wish  to  incur  a 
significantly  smaller  risk’^'  for  a 
relatively  small  percentage  of  the  slots 
that  will  be  initially  be  transferred  to 
them  through  cooperative  agreements, 
and  then  returned  to  the  FAA  as  those 


"'Perhaps  more  accurately,  the  determination  of 
which  of  these  slots  have  which  of  the  specified 
termination  dates  will  follow  the  process  described 
in  this  rule. 

■"’ll.S.  Airways  Group’s  main  contention  is  that 
the  slots  are  property  of  the  airlines  because  they 
have  held  them  “more  or  less  continuously”  for  40 
years. 

The  slots  that  will  be  awarded  as  the  result  of 
an  auction  have  a  firm  term  of  up  to  ten  years,  with 
little  right  by  the  FAA  to  terminate  prior  to  the  end 
of  that  term.  Most  of  the  cooperative  agreements 
will  similarly  have  a  ten  year  firm  term. 


agreements  expire  in  order  to  be 
auctioned,  the  carriers  are  free  not  to 
apply  for  these  cooperative  agreements. 

"rhe  ATA,  lATA,  and  the  carriers  rely 
on  what  they  perceive  as  a  three 
pronged  test  established  in  Penn  Central 
Transp.  Co  v.  New  York  City,  438  U.S. 
104  (1978).  In  Penn  Central  the  Court 
found  that  there  was  no  compensable 
taking  when  the  City’s  Landmarks 
Preservation  Law  would  not  allow 
additional  stories  to  be  added  to  Grand 
Central  Station.  Even  using  the  three 
prong  test  articulated  by  the 
commenters,  for  the  reasons  stated 
above,  the  activities  described  in  this 
rule  would  not  constitute  a  Fifth 
Amendment  taking. 

The  ATA  and  lATA  also  overstate  the 
extent  of  the  alleged  harm.  Under  the 
alternative  selected  in  this  rule,  carriers 
will  get  to  keep,  at  a  minimum,  more 
than  90  percent  of  their  current  slots. 
Only  seven  carriers  will  lose  any  slots 
under  this  rule  and  only  American, 

Delta  and  United  will  lose  slots  at  both 
airports. 

The  Port  Authority  cites  to  Air 
Pegasus  of  D.C.,  Inc.  v.  United  States,  ■ 
424  F.3d  1206  (Fed.  Cir.  2005),  for  the 
proposition  that  the  Federal 
Government’s  sovereignty  over  airspace 
is  not  ownership  in  fee,  but  rather 
navigational  servitude.  Air  Pegasus, 
however,  stands  for  the  proposition  that 
there  is  no  private  property  right  of 
access  to  navigable  airspace.  If  the  FAA 
legitimately  exercises  this  authority  to 
prohibit  the  use  of  a  segment  of 
navigable  airspace,  there  is  no  property 
taken  for  Fifth  Amendment  purposes.  In 
Air  Pegasus  a  heliport  operator  was 
found  to  have  no  private  property  rights 
in  its  facility  even  though  it  lost  all 
opportunity  to  generate  revenue  (and 
went  out  of  business)  after  the  FAA  shut 
down  much  of  the  airspace  around 
Washington.  D.C.  following  the  attacks 
of  September  11,  2001. 

6.  The  Draft  Lease  Terms  Included  in 
the  NPRM  Were  for  Illustrative  Rather 
Than  Probative  Purposes 

The  ATA  also  uses  the  draft  Lease 
agreement  as  evidence  that  the  FAA 
does  not  have  the  authority  to  lease  the 
slots.  The  ATA  places  far  too  much 
reliance  on  an  early  draft  document  that 
was  provided  to  give  commenters  some 
idea  of  the  type  of  lease  the  FAA  was 
considering.  For  example,  the  standard 
clauses  in  the  FAA’s  Acquisition 
Management  System  (AMS)  use  the 
word  “contract”  instead  of  “lease” 
because  leases  are  a  form  of  contract. 
The  AMS,  however,  by  its  explicit  terms 
applies  to  the  acquisition  and  lease  of 
property.  See,  Section  4.2  of  the 
Acquisition  Management  System,  and 
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Real  Estate  Guidance,  http:// 
fast.faa.gov/realestate/index.htm  and 
T3.8.1  of  the  FAA’s  Procurement 
Guidance,  also  located  at  http:// 
fast.faa.gov  The  FAA  acknowledges  that 
some  of  the  terms  in  the  sample  lease 
that  the  FAA  provided  for  illustration 
were  not  appropriate  for  a  lease  of  slots, 
and  will  modify  any  proposed  leases 
accordingly.  An  additional  opportunity 
to  comment  on  these  terms  will  be 
provided  prior  to  any  auction.  These 
sample  terms,  however  correct  or 
incorrect,  have  no  bearing  on  whether 
the  FAA  has  the  authority  to  enter  into 
leases.  Similarly,  because  Attachment  A 
was  not  included  in  the  sample  lease, 
the  ATA  and  lATA  argue  that  is 
'  evidence  that  there  is  no  property  the 
FAA  can  lease.  Attachment  A  will  be 
the  particular  slots  each  carrier  receives. 
Each  Attachment  A  will  be  unique  for 
each  particular  airline.  Before  the  slots 
are  given  or  auctioned,  there  is  no  way 
to  tell  what  any  particular  Attachment 
A  will  look  like,  therefore  no 
Attachment  A  was  provided.  Instead  the 
sample  lease  simply  provided  notice 
that  there  will  be  an  attachment  that 
will  describe  which  slots  the  lessee  (or 
cooperative  agreement  holder)  will 
have. 

7.  International  Obligations 

In  spite  of  the  FAA’s  authority  to  - 
lease  slots  and  this  proposal  to  use  the 
WSG  to  award  all  new  and  returned 
capacity  at  JFK  and  Newark,  the  lATA, 
ATA,  and  numerous  carriers  assert  that 
the  FAA’s  proposal  violates  the 
international  obligations  of  the  United 
States.  Specifically,  lATA  and  the 
airlines  make  the  following 
assertions;  that  the  slot  auction  is 
actually  a  user  charge  in  violation  of 
bilateral  air  services  agreements;  the  slot 
auction  is  discriminatory  in  violation  of 
bilateral  air  services  agreements;  and, 
the  short  comment  period  did  not  afford 
an  opportunity  for  foreign  governments 
to  consult  with  the  United  States 
Government  on  this  proposal. 

In  support  of  their  contention  that  the 
slot  auction  is  a  user  charge  ^3  that  is 
inconsistent  with  our  bilateral 
obligations,  lATA  and  the  carriers  cite 
the  recent  U.S.— EU  air  services 
agreement,  which  states  (article  12)  that 
user  charges  must  be  “equitably 
apportioned  among  categories  of  users.” 


^^Commenters  supporting  lATA’s  submission 
include:  Association  of  European  Airlines  (AEA); 
KI.M  Royal  Dutch  Airlines,  N.V.  (KLM);  Malaysia 
Airlines  (Malaysia);  Singapore  Airlines;  Swiss 
International  Air  Lines,  Ltd.;  Deutsche  Lufthansa 
AG  (Lufthansa);  Air  France;  All  Nippon  Airways 
Co..  Ltd.;  and.  Delta  Airlines,  Inc. 

For  purposes  of  discussing  our  international 
obligations,  we  will  assume  arguendo  that  auction 
proceeds  are  “user  charges”. 


They  assert  that  the  costs  recovered  by 
auction  proceeds  are  not  equitably 
apportioned.  We  disagree.  We  are 
maintaining  the  use  of  WSG  procedures, 
which  these  commenters  support,  for  all 
new  and  returned  capacity.  Only  a 
select  number  of  slots — the  slots  that  are 
being  withdrawn — will  be  auctioned. 

For  that  category  of  foreign  carrier  users 
that  choose  not  to  participate  in  the 
auction,  the  regime  that  they  favor  will 
continue  unchanged — the  FAA  will 
assign  slots  from  new  and  returned 
capacity  under  the  procedures  set  out  in 
the  WSG  and  they  will  be  able  to  buy, 
sell  or  trade  slots  in  the  secondary 
market.  For  that  category  of  foreign 
carrier  users  that  wish  to  participate  in 
the  slot  auction,  they  will  be  making  the 
business  decision  that  such  slots  have 
additional  value  to  them.  We  do  not 
believe  that  foreign  carriers  choosing  to 
participate  in  an  auction,  and  thereby  to 
have  access  to  slots  to  which  they 
would  not  have  access  under  the  WSG, 
are  being  treated  inequitably. 

lATA  and  the  carriers  also  claim  that 
we  are  not  following  the  requirement  in 
the  same  bilateral  section  that  user 
charges  “may  reflect,  but  shall  not 
exceed,  the  full  cost  to  the  competent 
charging  authorities  or  bodies  of 
providing  the  appropriate  airport, 
airport  environmental,  air  navigation, 
and  aviation  security  facilities  and 
services  at  the  airport  or  within  the 
airport  system.”  To  the  contrary,  the 
proceeds  of  these  auctions  will  be 
deposited  into  a  receipt  account,  and 
those  funds  will  be  dedicated  to  be  used 
for  improvements  to  New  York’s 
airspace  and  airport  system.  The 
proceeds  will  be  used  for  the  airport 
system  they  were  derived  from,  and  will 
not  go  to  the  general  fund.  This  is  not 
in  violation  of  our  bilateral  agreements, 
as  the  costs  are  directly  related  to 
improving  the  airport  system  for  which 
the  slots  will  be  used. 

Singapore  Airlines  argues  that  the 
auction  would  affect  its  ability  to 
exercise  the  “fair  and  equal” 
opportunity  to  compete  clause  in  the 
bilateral  air  services  agreement.  All 
carriers  are  afforded  fair  and  equal 
opportunity  to  compete,  regardless  of 
nationality,  because  they  have  the 
ability  to  bid  for  slots  under  the  auction 
mechanism.  There  is  no  guarantee  that 
the  slots  will  be  awarded  to  either  a 
domestic  or  foreign  carrier.  Foreign 
carriers  have  the  same  opportunity  as 
domestic  carriers  to  compete  for  tbe 
available  slots.  Singapore  Airlines  is 
also  free  to  participate  in  the  WSG 
process  for  allocating  new  or  returned 
slots,  and  to  participate  in  the  secondary 
market,  just  as  domestic  and  other 
foreign  carriers  are. 


Next,  lATA  and  the  carriers  argue  that 
the  imposition  of  the  slot  auction  will 
be  discriminatory.  The  foreign  carriers 
argue  that  the  auction  discriminates 
against  them  because  the  domestic 
carriers  are  permitted  to  keep  many 
more  slots,  and  will  have  an  advantage 
over  them.  The  ATA,  United  Airlines, 
and  Delta  argue  that  we  are  being 
discriminatory  against  domestic  carriers 
because  the  foreign  carriers  have  all  of 
their  slots  preserved  and  will  not  be 
subject  to  the  same  withdrawal  as  the 
domestic  carriers,  and  that  domestic 
carriers  will  be  forced  to  pay  large  sums 
of  money  to  maintain  their  current 
international  service,  whereas  the 
foreign  carriers  will  not  incur  the  same 
costs. 

Both  groups  of  carriers  are  incorrect — 
the  Department  is  acting  in  a  non- 
discriminatory  manner.  Because  up  to 
twenty  slots  for  each  carrier  (domestic 
or  foreign)  are  being  preserved,  no 
carrier  (domestic  or  foreign)  is  in  danger 
of  losing  access  to  JFK  or  Newark.  No 
carrier  is  being  forced  to  participate  in 
the  auction  if  it  chooses  not  to 
participate.  All  new  and  returned 
capacity  will  be  allocated  by  the  FAA 
under  WSG  procedures.  The  domestic 
carriers  similarly  are  not  required  to 
participate  in  the  auction,  and  in  most 
cases,  only  a  select  number  of  slots  will 
be  withdrawn.  Domestic  carriers  at  JFK 
and  Newark  will  still  have  the  ability, 
and  available  slots,  to  continue  to 
maintain  their  international  service 
without  necessarily  participating  iii  the 
slot  auction.  Finally,  lATA  makes  the 
argument  that  the  comment  period  was 
too  short  to  allow  for  foreign 
government  consultation  on  the 
proposal.  The  proposal,  like  all 
proposed  rulemakings,  was  published  in 
the  Federal  Register  and  all  interested 
parties  had  ample  opportunity  to  review 
and  comment,  and  afforded  a  60-day 
comment  period  to  all  interested  parties. 
We  believe  this  is  a  sufficient  period  for 
foreign  governments,  their  agencies,  or 
Embassies  to  provide  formal  comments 
or  request  consultations.  In  this  case,  no 
foreign  government  has  contacted  us 
with  either  comment  or  a  request  for 
consultations.  The  consultation 
language  in  our  bilateral  air  services 
agreements  does  not  oblige  the  United 
States  Government  to  seek  out  foreign 
government  comments  for  every 
proposal.  Rather,  the  onus  is  on  any 
foreign  government  that  wishes  to 
consult  to  make  such  a  request. 
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B.  The  FAA  Has  Authority  To  Retain  the 
Amounts  Received  From  the  Lease  and 
Disposal  of  Property  and  To  Use  Those 
Proceeds  for  Congressionally 
Authorized  Purposes 

The  commenters  assert  that  the  FAA 
has  no  authority  to  retain  the  amounts 
received  from  the  lease  of  slots,  and  that 
31  U.S.C.  3302  requires  all  amounts 
received  by  an  agency  be  deposited  into 
the  General  Receipts  account.  The  FAA, 
however,  has  an  express  exemption 
from  31  U.S.C.  3302  that  it  was  given  in 
section  276  of  the  Air  Traffic 
Management  System  Performance 
Improvement  Act  of  1996,  Public  Law 
104-264,  codified  at  49  U.S.C.  45303(c). 
Section  276  states  that 
“Notwithstanding  section  3302  of  Title 
31,  all  fees  and  amounts  collected”  by 
the  FAA,  except  for  a  few  specified 
exceptions  such  as  insurance  premiums, 
“shall  be  credited  to  a  separate  account 
established  in  the  Treasury  and  made 
available  for  Administration  activities; 

*  *  *”49U.S.C.  45303(c).  These 
amounts  are  available  immediately  for 
expenditure  for  Congressionally 
authorized  purposes  and  remain 
available  until  expended.  Id. 

This  paragraph  of  section  45303,  by 
its  unambiguous  terms,  applies  to  all 
amounts  collected  by  the  FAA,  whether 
or  not  they  are  amounts  from  fees 
established  under  chapter  453.  This  is 
in  contrast  to  the  first  paragraph  of  this 
section  of  law,  which  only  applies  to 
fees  and  amounts  collected  under 
chapter  453.24  Fees  collected  under 
chapter  453  include  fees  for  air  traffic 
control  services  provided  to  planes  that 
neither  take  off  from  nor  land  in  the 
United  States  (overflight  fees),  and  fees 
for  airmen  certificates  and  registration 
of  aircraft. 25  The  FAA,  however,  collects 
amounts  under  authorities  contained  in 
other  chapters  of  law,  such  as  insurance 
premiums  and  other  amounts  which  are 
collected  under  chapter  443  of  Title  49, 
amounts  from  the  disposal  of  an  interest 
in  property  for  adequate  consideration 
under  chapter  401,  and  amounts 
provided  from  other  air  traffic  service 
providers  also  under  chapter  401,  as 
well  as  federal,  state  and  local 
governments  and  private  entities  under 
chapter  1  of  Title  49. 

It  is  a  well  established  principle  of 
statutory  interpretation  that  laws  ought 
“to  be  so  construed  that,  if  it  can  be 

Section  45303(a)  directs  that  all  fees  imposed 
and  amounts  collected  under  chapter  453  are 
payable  to  the  Administrator  of  the  FAA. 

Fees  collected  under  the  authority  of  49  U.S.C.- 
45302,  namely  fees  for  issuing  airmen  certifications 
and  registration  of  aircraft,  in  accordance  with  the 
express  language  in  that  section  and  language  that 
historically  has  been  in  each  appropriation,  are 
credited  to  FAA’s  operations  appropriation. 


prevented,  no  clause,  sentence,  or  word 
shall  be  superfluous,  void,  or 
insignificant.”  TRW  Inc.  v.  Andrews, 

534  U.S.  19,  32  (2001).  Interpretations  of 
statutes  should  “give  effect,  if  possible, 
to  every  clause  and  word  of  a  statute.” 
United  States  v.  Menasche,  348  U.S. 

528,  538-39  (1955)  (citing  Inhabitants  of 
Montclair  Tp.  v.  Ramsdell,  107  U.S.  147, 
152  (1883)).  Using  this  principle,  effect 
must  be  given,  if  possible,  to  the  words 
“all  fees  and  amounts”  except  for  those 
specifically  excluded,  should  be 
deposited  into  the  account  established 
by  49  U.S.C.  45303(c).  The  only 
amounts  the  FAA  is  expressly 
authorized  under  this  paragraph  to 
exclude  from  this  account  are  the 
insurance  premiums  and  related  fees  it 
collects  and  deposits  into  the  Aviation 
Insurance  Revolving  Fund.  A  plain 
meaning  interpretation  which  gives 
effect  to  all  the  words  in  that  paragraph 
is  that  all  fees  and  other  amounts 
collected  by  the  FAA  under  authorities 
contained  in  other  chapters  of  Title  49 
or  other  titles  should  be  deposited  into 
the  account  established  by  section 
45303(c).  This  would  include  any 
amounts  collected  from  the  lease  of 
FAA  property  under  the  authority  of  49 
U.S.C.-106(n)  and  49  U.S.C.  40110(a)(2). 

C.  The  Auction  of  Slots  Does  Not  Affect 
the  Proprietary  Rights  of  the  Port 
Authority 

Similcirly,  both  the  Port  Authority  and 
the  Airports  Council  International — 
North  America  (ACI-NA)  as  well  as 
American  believe  that  the  NPRM 
impinges  on  the  proprietary  rights  of  the 
Port  Authority.  The  ACI-NA  believes 
that  the  FAA’s  powers  under  49  U.S.C. 
Section  40103  do  not  allow  us  to 
auction  slots.  In  support  of  its  position, 
the  ACI-NA  also  cites  to  Western  Air 
Lines  v.  Port  Authority  of  New  York  and 
New  Jersey,  658  F.  Supp.  952,  956—57 
(S.D.N.Y.  1986),  aff’d,  817  F.2d  222  (2nd 
Cir.  1987),  cert,  denied,  485  U.S.  1006. 
The  FAA  maintains  that  Western 
supports  its  position  more  than  that 
proffered  by  the  ACI-NA.  Western 
concluded  that  the  perimeter  rule 
established  by  the  Port  Authority  was  a 
valid  restraint  exercised  in  accordance 
with  the  Port  Authority’s  proprietary 
interest.  Western  did  not  suggest  that 
the  proprietary  interests  of  the  Port 
.Authority  take  precedence  over  FAA 
regulation:  instead  Western  explicitly 
states  that  “[t]his  Court  concludes  that, 
in  the  absence  of  conflict  with  FAA 
regulations,  a  perimeter  rule,  as 
imposed  by  the  Port  Authority  to 
manage  congestion  in  a  multi-airport 
system,  serve  an  equally  legitimate  local 
need  and  fits  comfortably  with  that 
limited  role,  which  Congress  has 


reserved  to  the  local  proprietor.”  Id.  at 
958.  Therefore,  even  if  there  was  a 
conflict  between  the  proposed  rule  and 
the  Port  Authority’s  proprietary  rights, 
the  FAA’s  rule  would  prevail  under 
Western. 

The  establishment  of  slots  under 
section  40103  is  consistent  with  the 
authority  that  the  FAA  has  exercised  at 
JFK,  LaGuardia,  Chicago  O’Hare,  and 
other  airports,  for  the  past  several 
decades.  Western  is  easily 
distinguishable  from  the  current 
rulemaking  in  that  this  rulemaking  does 
not  affect  in  any  way  how  the  Port 
Authority  deals  with  its  airport 
including  use  of  its  terminals.  In  fact, 
there  will  be  100  percent  of  the  air 
traffic  coming  into  JFK  and  Newark 
during  the  same  time  periods  as 
currently  exist  at  the  respective  airports. 

The  Port  Authority’s  assertion  is  that 
changing  the  airlines  that  come  in  or  the 
number  of  flights  interferes  with  its 
proprietary  interests.  However,  through 
its  regulatory  process  in  certifying 
airlines  or  capping  arrivals  and 
departures,  tbe  FAA  can  and  has 
affected  the  air  traffic  in  and  out  of  JFK 
and  Newark,  and  neither  the  Port 
Authority  nor  any  other  entity  has 
challenged  the  FAA’s  responsibility  to 
issue  certifications  or  control  the  flow  of 
air  traffic,  much  less  suggested  it  affects 
the  proprietary  rights  of  airport 
authorities.  Additionally,  tbe  Port 
Authority  has  always  had  to 
accommodate  carriers  under  the  HDR  by 
accommodating  airlines  that  leased, 
purchased,  or  traded  slots  under  the 
HDR;  that  received  slots  through  FAA- 
run  lotteries:  or  that  were  granted  slot 
exemptions  under  49  U.S.C.  47174  and 
41716.  Furthermore,  the  Port  Authority 
is  obliged  to  file  competitive  access 
reports  to  the  Secretary  if  it  denies 
access  to  a  requesting  carrier  at  JFK  and 
Newark.  With  respect  to  Newark,  the 
FAA  must  ensure  that  the  Port 
Authority  successfully  implements  its 
competition  plan  to  enhance 
opportunities  for  airline  competition 
and  accommodate  requesting  airlines 
there.  49  U.S.C.  40117(k),  47106(f). 
http  .7/  WWW.  panyn  j.gdv/ 
CommutingTravel/airports/html/ 
ewr_comp_plan.html.  (last  visited 
September  6,  2008).  Accordingly,  the 
Port  Authority  may  not  claim  that  the 
fact  that  a  slot  is  acquired  through  an 
auction  presents  any  unusual 
accommodation  issues  that  it  has  not 
routinely  dealt  with  in  the  past. 
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D.  The  FAA  Has  Complied  With  the 
Administrative  Procedure  Act 

1.  The  Docket  Contained  Adequate 
Information  for  Meaningful  Comment 
on  the  Rulemaking  Proposal 

Several  commenters  also  claimed  the 
FAA  failed  to  meet  the  requirements  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S-C.  551,  et  seq.).  The  Port 
Authority  claimed  that  relevant 
documents  either  were  not  submitted  to 
the  docket  at  all,  or  in  a  form  and  time 
insufficient  to  permit  adequate  analysis 
by  interested  parties.  In  particular,  the 
Port  Authority  suggested  the  draft  lease 
documents  were  submitted  to  the  docket 
well  after  the  initiation  of  the  comment 
period,  contained  vague  terms,  and  did 
not  adequately  set  forth  the  conditions 
for  default.  The  Port  Authority 
maintained  the  default  conditions  are 
critical  because  of  the  impact  of  a 
default  on  the  Port  Authority’s  gate 
leasing  agreements. 

The  ATA  commented  that  the 
technical  report  explaining  how  slots 
would  initially  be  allocated  and 
designated  does  not  adequately  describe 
how  the  FAA  intends  to  choose  which 
Common  Slots  would  be  designated  as 
Limited  Slots. 

The  FAA  believes  the  docket 
submissions  provided  interested  parties 
with  sufficient  information  to 
meaningfully  comment  on  the  proposal. 
The  draft  lease  agreement  for 
Unrestricted  Slots,  is  directly  related  to 
the  FAA’s  potential  auctioning  of  the 
slots  under  its  acquisition  authority. 

The  draft  cooperative  agreement,  which 
would  govern  the  lease  terms  of  the 
Common  and  Limited  Slots,  is  arguably 
more  directly  related  to  the  instant 
rulemaking  since  they  will  initially  be 
allocated  to  carriers  under  this  rule. 
While  the  Port  Authority  questions  the 
comprehensiveness  of  these  draft  leases, 
they  are  in  fact,  largely  complete.  The 
FAA  is  intentionally  placing  only 
limited  constraints  on  the  slots,  "rhe 
goal  of  this  rulemaking  is  not  to  impose 
complicated  and  intrusive  constraints 
on  the  slots.  Rather  it  is  to  allow  for  a 
more  efficient  air  traffic  system  in  and 
around  JFK  and  Newark  while 
permitting  some  access  to  new.entrants 
and  stimulating  the  free  market.  In  order 
to  maximize  efficiencies,  the  FAA  must 
assure  that  the  majority  of  the  slots  have 
a  usage  requirement.  That  requirement, 
which  is  mandated  by  today’s  rule,  is 
the  primary  restriction  on  the  Common 
Slots:  Limited  Slots  are  granted  for  a 
shorter  period  of  time,  but  otherwise 
largely  mimic  the  Common  Slots.  The 
Unrestricted  Slots  are  even  less 
constrained  with  no  usage  requirement. 


2.  The  Discussion  of  the  Auction 
Process  Pjovided  Sufficient  Detail  for 
Meaningful  Comment  on  the 
Rulemaking  Proposal 

US  Airways  Group  (US  Airways) 
argued  the  FAA  provided  insufficient 
time  to  comment  on  the  details  of  the 
auction  process.  United  claimed  that  the 
NPRM  should  have  proposed  dates  as  to 
when  the  auctions  would  be  conducted 
and  should  have  committed  to 
providing  a  certain  amount  of  advance 
notice.  The  ATA  claimed  that  the  FAA 
violated  the  APA  by  failing  to  account 
for  carrier’s  costs  in  participating  in  an 
auction. 

In  the  NPRM  the  FAA  provided  only 
a  general  discussion  of  the  procedures 
that  would  govern  any  future  auction. 
This  general  discussion  was  provided 
only  to  give  interested  parties  a  context 
for  the  rulemaking.  The  FAA  decided  to 
provide  a  general  description  of  the 
likely  auction  procedures  to  encourage 
meaningful  comment  on  the  underlying 
proposal,  which  is  that  after  imposing  a 
ten-year  cap  to  address  congestion,  a 
certain  number  of  slots  would  revert  to 
the  FAA  for  reallocation.  The  FAA  has 
provided  a  more  detailed  discussion  of 
the  procedures  that  would  be  used  in  an 
auction.  73  FR  53477  (September  16, 
2008).  The  agency  provided  for  a  15-day 
comment  period  which  closed  on 
October  1,  2008.  Based  on  the  comment 
submissions,  the  FAA  may  decide  to 
refine  any  final  auction  procedures. 

That  refinement,  however,  does  not 
impact  this  rule. 

Some  commenters  claimed  that 
because  the  FAA  has  not  fully 
developed  the  auction  process,  the  FAA 
cannot  finalize  the  proposed  rule.  Like 
the  ATA’s  comments  on  the  draft  lease 
documents,  these  commenters  place  far 
too  much  reliance  on  procedures 
unrelated  to  the  rulemaking.  The  NPRM 
discussed  in  detail  the  process  for 
providing  slots  at  JFK  and  Newark: 
Between  80  and  90  percent  of  them  will 
be  provided  to  incumbent  carriers 
operating  at  the  respective  airports 
through  cooperative  agreements  and  the 
remaining  ones  will  be  transferred  via 
lease.  The  particulars  of  the  auction 
process  (e.g.,  will  it  all  be  via  tbe 
Internet  or  will  paper  bids  be  allowed, 
will  tbe  help  desk  be  available  24/7  or 
only  during  normal  business  hours,  the 
exact  day  when  the  auction  will  take 
place,  whether  successive  rounds  of 
bidding  will  be  allowed,  whether 
multiple  bids  from  the  same  carrier  will 
be  permitted)  are  not  relevant  to  this 
rule.  The  FAA  will,  in  accordance  with 
its  Acquisition  Management  System, 
continue  to  provide  adequate  notice  of 
its  planned  auction  procedures  and 


solicit  comment  on  those  procedures 
prior  to  conducting  any  auction. 

The  ATA’s  claim  that  not  ascribing 
the  costs  of  the  auction  to  the  rule 
violates  the  APA  likely  stems  from 
unclear  drafting  on  the  part  of  the  FAA. 
We  have  included  the  auction  costs  and 
reallocation  benefits  in  the  final 
regulatory  evaluation  for  this  rule. 

3.  The  FAA  Adequately  Considered 
Alternatives 

Despite  the  fact  that  the  FAA  has 
proposed  two  different  allocation 
methods  at  JFK  in  this  rulemaking, 
several  commenters  claimed  that  the 
agency  failed  to  adequately  explore 
additional  alternatives  in  violation  of 
the  APA.  An  agency  is  not  required  to 
consider  all  possible  alternatives  when 
engaging  in  rulemaking.  The  fact  that 
the  commenters  dislike  the  alternatives 
considered  does  not  mean  that  the  FAA 
has  pre-decided  the  outcome  by  failing 
to  recognize  that  there  may  be  other 
alternatives.  In  fact,  the  agency 
proposed  multiple  options.  In  addition, 
it  has  considered  many  of  the 
alternatives  that  the  commenters 
recommended  in  response  to  the  NPRM. 
As  discussed  later  in  this  document,  the 
FAA  has  decided  against  adopting  these 
approaches  in  lieu  of  proceeding  with  a 
final  rule.  However,  aspects  of  many  of 
these  recommendations  have  been 
incorporated  into  the  rule  or  are  being 
addressed  elsewhere. 

IV.  Discussion  of  Final  Rule 

A.  Allocation  of  Slots  at  JFK  and 
Newark 

The  FAA  believes  that  at  least  for  the 
next  several  years,  JFK  and  Newark  will 
likely  be  oversubscribed  in  terms  of 
their  physical  ability  to  handle  aircraft. 
Accordingly,  extending  the  caps  on 
operations  at  the  airports  is  necessary  to 
provide  for  the  efficient  use  of  the  NAS. 

American  argues  for  a  lower  cap  at 
both  airports,  stating  that  “[wjhile  JFK 
and  Newark  may  be  able  to  handle  81 
operations  per  hour  in  ideal  conditions, 
this  limit  significantly  overstates  both 
airports’  optimal  capacity.  Thus,  the 
FAA  should  revisit  the  issue  of  how 
many  operations  at  JFK  and  Newark  can 
be  accommodated  safely  and 
dependably  and  then  set  a  cap  at  that 
level  *  *  *”  [Emphasis  in  original.] 
Although  American  believes  81 
operations  is  above  optimal 
performance,  it  has  failed  to  identify 
what  it  believes  to  be  the  appropriate 
number  of  slots  per  hour  during 
restricted  periods.  Under  no 
circumstances  would  we  allow  the 
number  of  operations  to  exceed  a  safe 
level.  Beyond  that,  the  levels  as  set  in 
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this  rule  represent  the  FAA’s  best 
judgment  about  a  reasonable  balance 
between  maximizing  capacity  and 
minimizing  delays.  Of  course,  we  have 
made  it  clear  that  we  continue  to  review 
the  caps,  and  we  may  withdraw 
common  slots  if  necessary,  or  we  may 
increase  capacity  as  circumstances 
allow. 

The  dispute  surrounding  this 
rulemaking  revolves  around  the  FAA’s 
proposal  to  reallocate  slots  at  the 
airport.  Simply  put,  incumbents  at  the 
airport  are  largely  satisfied  with  the 
status  quo.  The  vast  majority  of  carriers 
opposed  any  measure  that  would  result 
in  a  carrier  holding  fewer  slots  under 
the  final  rule  than  it  held  under  the 
capping  Orders. 

The  Port  Authority  states  in  its 
comment  “The  slot  retirement  system 
has  not  been  explained  with  respect  to 
the  [sic]  specific  criteria  the  FAA  will 
use  to  choose  slots  to  be  withdrawn,  and 
whether,  or  how,  gate-leasing 
assignments  will  be  taken  into  account 
in  this  process.”  This  rule  does  not 
provide  for  any  “retirement”  and  we 
assume  that  the  Port  Authority  is 
referring  to  Section  93.167  which  states 
that  the  FAA  may  withdraw  limited  or 
common  slots  as  necessary  for 
operational  needs.  Withdrawal  for 
airport  operational  needs  is  not  a  new 
concept,  and  the  same  idea  has  applied 
in  our  rules  for  years.  The  only  really 
new  principle  that  has  been  added  by 
this  rulemaking  is  that  we  have 
committed  not  to  withdraw  unrestricted 
slots.  Once  they  are  purchased  at  an 
auction,  the  carrier  is  assured  that  they 
can  be  used  for  the  life  of  this  rule.  In 
other  respects,  our  procedures  and 
criteria  remain  the  same  as  they  have 
always  been. 

Several  commenters  including  the 
carriers,  their  associations  and  the  Port 
Authority  noted  that  the  FAA  has 
asserted  that  the  proposed  measures 
were  designed  to  address  severe  delays, 
preserve  consumer  choice,  maintain 
airline  competiveness  and  preserve  the 
affordability  of  airfares.  Most 
commenters  agreed,  in  some  form,  with 
the  Port  Authority’s  assessment  that  the 
proposal  achieved  none  of  these 
objectives.  Rather,  most  commenters 
noted  that  the  reallocation  mechanism 
did  nothing  to  address  congestion  and 
could  have  the  unintended  consequence 
of  harming  competition  and  restricting 
passenger  access  because  of  the  loss  of 
service  to  small  communities. 

Some  carriers  and  their  associations 
argued  that  rather  than  encouraging  a 
market-based  allocation  method  with  a 
robust  secondary  market,  the  proposal 
would  have  the  opposite  effect — 


imposing  a  new  and  more  market- 
intrusive  regulatory  scheme. 

Not  only  is  the  FAA  required  to 
ensure  the  efficient  use  of  the  NAS,  but 
it  must  do  so  in  a  manner  that  does  not 
penalize  all  potential  operators  at  the 
airport  by  effectively  shutting  them  out 
of  the  market.  The  FAA  cannot  simply 
walk  away  from  an  airport  once  it  has 
imposed  caps,  but  rather  should  take 
steps  to  ensure  that  there  are,  in  fact, 
competitive  market  forces  and  actual 
and  potential  competition.  Competition 
at  an  airport  benefits  the  flying  public 
by  providing  price  competition  and 
expanded  service.  The  ability  of  carriers 
to  initiate  or  expand  service  at  the 
airports  is  hindered,  in  large  part,  by  the 
imposition  of  the  cap.  Accordingly,  the 
FAA  believes  it  must  strike  a  balance 
between  (1)  promoting  competition  and 
permitting  access  to  new  entrants  and 
(2)  recognizing  historical  investments  in 
the  airport  and  the  need  to  provide 
continuity.  It  is  not  the  role  of  the 
Government  either  to  dictate  particular 
business  models  or  to  constrain  a 
market  and  provide  no  means  for  others 
to  enter  that  limited  market. 

The  FAA  believes  that  it  is  well 
within  the  agency’s  authority  in  49 
U.S.C.  40103  to  provide  some 
mechanism  for  reallocation.  The 
capping  Orders  at  JFK  and  Newark 
provide  for  auctions  of  new  and 
returned  capacity  but  do  not  provide  for 
the  reallocation  of  capacity  that  is 
actively  being  used.  The  FAA  believes 
this  allocation  method  may  be  justified 
as  a  short-term  measure,  but  it  is 
inadequate  for  any  cap  intended  to  last 
for  more  than  a  couple  of  years.  Indeed, 
Congress  appears  to  have  shared  similar 
concerns  when  it  allowed  for  slot 
exemptions  in  AIR-21.  Today’s 
proposal  attempts  to  strike  the 
appropriate  balance  by  actively 
developing  a  robust  secondary  market 
that  properly  values  the  limited  asset 
that  the  FAA  created. 

1.  Proposed  Alternatives 

The  FAA  proposed  two  different 
alternatives  for  allocating  slots  in  the 
NPRM.  Under  both  alternatives  the  vast 
majority  of  slots  would  have  been 
grandfathered  to  existing  carriers  at  the 
airports,  with  a  relatively  small  minority 
auctioned  off  in  the  free  market.  Both 
alternatives  allowed  for  a  carrier 
baseline  operations  for  which  up  to  20 
slots  would  be  automatically  allocated 
to  the  carrier  as  Common  Slots.  These 
slots  would  not  count  toward  the 
calculation  of  slots  that  would  revert  to 
the  FAA  for  retirement  or  reallocation. 

Under  alternative  1,  the  FAA 
proposed  to  withdraw  10  percent  of  the 
Carriers’  slots  above  its  baseline 


operations.  The  FAA  would  auction  the 
reverting  Limited  Slots,  with  the  FAA 
retaining  proceeds  of  the  sale.  After 
recouping  its  costs,  the  FAA  planned  to 
spend  the  remainder  of  the  proceeds  on 
aviation  congestion  and  delay 
management  initiatives  in  the  New  York 
City  area.  Under  alternative  1,  any 
Carrier  could  bid  on  a  slot  in  an  auction 
blind  to  the  participants  and  it  would  be 
awarded  in  the  form  of  an  Unrestricted 
Slot  to  the  highest  responsive  bidder. 

The  winning  Carrier  could  commence 
operations  using  the  newly  acquired  slot 
at  the  beginning  of  the  next  summer 
scheduling  season,  except  that  October 
25,  2009,  will  be  the  commencement 
date  for  slots  acquired  in  the  first 
auction. 

Alternative  2  proposed  a  different 
auction  procedure  for  JFK  that  provided 
that  the  holder  of  a  Limited  Slot  would 
retain  the  proceeds  of  its  sale  in  the 
auction.  The  only  deduction  from  the 
sale  price  would  be  for  the  FAA’s  costs 
associated  with  conducting  the  auction. 
Under  this  alternative,  the  FAA  would 
withdraw  20  percent  of  the  Carriers’ 
slots  above  the  baseline  operations  at 
JFK. 

The  FAA  continues  to  believe  that 
under  either  alternative  a. sufficient 
number  of  slots  would  be  available  for 
reallocation  to  permit  access  to  the 
airports  and  establish  a  fair  market 
value  for  slots  that  could  then  translate" 
into  a  robust  secondary  market. 

Although  alternative  2  allowed  for  an 
even  greater  number  of  available  slots, 
it  also  had  the  potential  to  prevent  the 
most  interested  carrier,  i.e.,  the  one 
initially  allocated  the  slot,  from  bidding 
on  it.  While  the  FAA  anticipated  that  a 
carrier  could  obtain  a  comparable  slot, 
either  through  the  FAA  auction  or  on 
the  secondary  market,  there  was  no 
guarantee  that  would  happen.  This 
concern  was  raised  by  several 
commenters  who  noted  that  the 
inability  for  the  carrier  to  bid  on  its 
previously  held  slots  is  even  more 
troubling  because  that  carrier  may  have 
the  greatest  incentive  to  retain  the  slot 
based  on  established  service. 

As  noted  above,  the  FAA  believes 
either  approach  would  help  stimulate  a 
secondary  market  and  would  lead  to  a 
proper  assessment  of  the  slots’  true 
value.  The  agency  also  believes  that 
either  approach  would  have  a  minimal 
impact  on  operations  at  the  airport. 
However,  the  agency  is  persuaded  that 
alternative  1  maximizes  the  efficiency  of 
the  slot  because  the  carrier  who  may 
value  it  the  most  may  be  the  one  who 
held  it  initially. 
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2.  Categories  of  Slots 

Under  today's  rule,  the  FAA  will  lease 
property  interests  in  slots  to  carriers  for 
a  period  of  up  to  ten  years,  the  date  the 
ride  sunsets.  There  will  be  three 
categories  of  slots:  Common  Slots, 
Unrestricted  Slots,  and  Limited  Slots. 

Common  Slots  are  those  slots 
grandfathered  to  carriers  currently  at  the 
airport.  They  will  be  awarded  to  the 
carriers  under  a  cooperative  agreement 
for  the  duration  of  the  rule.  The 
cooperative  agreement  will  provide 
carriers  with  a  ten-year  leasehold 
interest.  Once  the  rule  sunsets,  all 
interests  will  revert  to  the  FAA.  Unlike 
slots  allocated  under  the  HDR  at  JFK, 
carriers  will  be  granted  clear  property 
rights  to  Common  Slots,  which  could  bo 
collateralized  or  subleased  to  another 
carrier  for  consideration.  These  property 
rights,  however,  will  not  be  absolute. 
Common  Slots  will  be  subject  to 
reversion  to  the  FAA  under  the  rule’s 
minimum  usage  provision,  may  be 
temporarily  withdrawm  for  operational 
reasons,  should  the  FAA  need  to  reduce 
the  caps. 

Those  slots  not  categorized  as 
Common  Slots  will  be  categorized 
initially  as  Limited  Slots  and  then  as 
Unrestricted  Slots  once  they  are 
reallocated. 

Unrestricted  Slots  are  slots  that  a 
carrier  would  acquire  as  a  leasehold. 
Unlike  slots  allocated  under  a 
cooperative  agreement,  these  slots  will 
require  monetary  consideration  to  the 
FAA.  Since  a  carrier  leasing  an 
Unrestricted  Slot  will  be  required  to  do 
so  because  of  government  action,  these 
slots  will  not  be  withdrawn  by  the  FAA 
under  the  use-or-lose  provisions,  for 
operational  reasons  or  to  further  reduce 
the  cap  should  such  reductions  be 
necessary.  As  with  Common  Slots, 
Unrestricted  Slots  will  expire  when  the 
rule  sunsets. 

Limited  Slots  are  slots  that  are 
identified  for  auction.  Those  Limited 
Slots  identified  for  auction  will  be 
leased  to  the  carriers  under  a 
cooperative  agreement  for  a  period  of  1- 
4  years  so  that  they  can  be  reallocated 
after  that  period  of  time.  Limited  Slots 
will  convert  to  Unrestricted  Slots  as  a 
result  of  the  auction.  As  with  Common 
Slots,  Limited  Slots  may  be  withdrawn 
under  the  proposed  use-or-lose 
provision,  or  for  operational  reasons. 

3.  Initial  Allocation  of  Slots 

No  later  than  this  rule’s  effective  date, 
the  FAA  will  notify  all  carriers  which 
slots  they  will  initially  be  allocated 
under  the  rule.  The  FAA  will  make  this 
determination  based  on  the  operating 
rights  held  by  carriers  under  the  Order 


limiting  operations  at  JFK  or  the  Order 
limiting  operations  at  Newark  as 
evidenced  by  the  FAA’s  records. 

(Carriers  will  he  assigned  corresponding 
slots  in  30-minute  periods  consistent 
with  the  limits  under  §  93.163  (h)  and 
its  summer  and  winter  season  schedules 
as  approved  by  the  FAA. 

Upon  the  rule’s  effective  date,  each 
carrier  at  JFK  and  Newark  will 
automatically  be  awarded  up  to  20 
Common  Slots,  which  will  constitute 
the  carrier’s  baseline  operations.  The 
FAA  believes  this  is  a  rational  approach 
to  assuring  that  no  carrier  is  impacted 
at  a  level  that  could  seriously  disrupt  its 
existing  operations.  Ninety  percent  of 
the  remaining  slots  will  also  be 
grandfathered  as  C’ommon  Slots  to  the 
carrier  holding  the  corresponding 
Operating  Authorization  under  the  JFK 
or  New^ark  order.  The  FAA  has  decided 
to  grandfather  the  majority  of  slots  at  the 
airport  in  order  to  minimize  disruption 
and  to  recognize  the  carriers’  historical 
investments  in  both  the  airport  and  the 
communitv. 

As  noted  above,  the  remaining  slots 
will  be  categorized  as  Limited  Slots  and 
will  be  reallocated  via  auction  over  a 
five-year  period.  The  number  of  slots 
that  a  particular  carrier  will  have 
classified  as  Limited  Slots  is  based 
proportionally  on  the  carrier’s  presence 
at  the  airport,  taking  into  consideration 
each  carrier’s  baseline  operations.  The 
FAA  will  inform  all  carriers  that  will  be 
awarded  Limited  Slots  how  man}' 
Limited  Slots  they  will  have  no  later 
than  the  rule’s  effective  date. 

An  affected  carrier  will  have  ten  days 
to  identify  50  percent  of  the  total 
number  of  Limited  Slots.  During  the 
following  ten  days,  the  FAA  will 
determine  through  a  randomized 
process  the  remainder  of  slots  that  w'ill 
be  categorized  as  Limited  Slots,  taking 
into  account  the  need. to  have  capacity 
available  for  reallocation  throughout  the 
day. 

In  determining  which  slots  should  be 
designated  as  Limited  Slots,  the  FAA 
will  initially  exclude  from  consideration 
slots  held  during  all  hours  where 
carriers  have  collectively  determined 
two  or  more  slots  should  be  Limited 
Slots.  This  approach  will  assure  slots 
will  be  available  for  auction  throughout 
the  day.  The  FAA  wall  also  determine  in 
what  year  (0-4)  each  Limited  Slot  will 
revert  to  the  FAA  for  reallocation.  In 
this  way,  all  carriers  will  know  within 
20  days  of  the  rule’s  effective  date  what 
slots  will  become  available  for  purchase 
and  when. 

The  time  windows  for  the  Limited 
Slots  will  be  evenly  distributed  over  the 
day  to  the  extent  possible.  The  duration 
of  each  Limited  Slot  will  be  assigned  by 


a  fair  allocation  process  such  that  each 
affected  carrier’s  aggregate  lease 
duration  will  be  approximately  equal  to 
that  of  the  other  affected  carriers. 

British  Airways  asserted  that  it  is 
overly  burdensome  to  require  carriers  to 
track  slots  and  volunteer  slots  for 
redistribution  each  year*.and  states  that 
such  a  program  is  used  nowhere  else  in 
the  world.  The  FAA  believes  that  the 
carriers  using  the  system  are 
sophisticated  entities  capable  of 
tracking  the  classification  of  their  slots.* 
Furthermore,  the  requirement  that 
carriers  volunteer  slots  for  redistribution 
is  only  required  one  time,  at  the  outset 
of  the  rule.  It  also  only  affects  the  seven 
carriers  that  will  lose  slots.  Initially 
FAA  considered  selecting  100%  of  the 
slots  for  withdrawal  but  later  decided  it 
would  benefit  carriers  and  their 
networks  to  allow  them  to  select  50%  of 
the  slots  themselves. 

Although  most  commenters  are 
opposed  to  any  slots  being  reallocated 
by  auction.  Virgin  America  urged  the 
FAA  to  expand  the  number  of  slots 
available  via  auction.  The  FAA 
recognizes  that  the  overall  number  of 
slots  that  will  be  auctioned  is  relatively 
small,  and  a  larger  auction  would  not 
only  have  assured  greater  access  to  the 
airports,  but  would  arguably  maximize 
the  efficiency  of  the  system,  assuming 
no  other  constraints.  How'ever,  the  FAA 
understands  that  the  carriers  would  in 
fact  face  other  constraints. 

The  ATA  claimed  that  carriers  need  to 
know  which  of  its.  slots  are  Limited 
Slots  90  days  before  the  effective  date  of 
the  rule  in  order  to  be  compliant  with 
the  rule  on  the  effective  date.  While  the 
rule  becomes  effective  on  December  9, 
2008,  carriers  can  continue  their 
operations  without  change  until  October 
25,  2009,  the  first  day  of  the  winter 
scheduling  season.  Accordingly,  the 
FAA  believes  carriers  will  have  no 
problems  setting  a  compliant  schedule 
well  in  advance  of  the  winter 
scheduling  season. 

The  Port  Authority,  American 
Association  of  Airport  Executives 
(AAAE)  and  the  ATA  also  express 
concern  about  what  they  consider  to  be 
inadequate  information  regarding  the 
slot  auction  methodology.  The  Port 
Authority  says  that  the  terms  of  the 
planned  slot  leases  have  not  been  set 
forth  in  any  meaningful  detail,  which,  it 
argues,  has  important  effects  on  their 
management  of  airport  gates.  We  agree 
that  it  is  important  for  all  interested 
parties  to  have  full  information  about 
auction  procedures  before  any  auction  is 
conducted.  That  information  will  be 
provided  in  the  appropriate  form.  This 
rulemaking,  which  merely  establishes 
the  principles  under  which  slots  will  be 
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leased,  is  not  intended  to  incorporate 
the  technicalities  of  the  auction 
procedures,  a  fact  that  the  FAA 
emphasized  in  the  NPRM. 

4.  Market-Based  Reallocation  of  Slots 

As  discussed  earlier,  the  FAA 
proposed  two  separate  alternatives  for 
reallocating  slots  at  JFK  and  Newark. 

The  FAA  has  decided  to  adopt 
alternative  1.  The  commenters  have 
largely  combined  the  two  goals  of  this 
rulemaking,  to  address  congestion  and 
to  provide  for  a  more  equitable  and 
efficient  allocation  of  capacity,  into  a 
single  goal.  Many  commenters, 
including  carriers  (American,  British 
Airways,  Continental,  Delta,  Emirates, 
and  US  Airways)  and  industry 
associations  (AAAE  and  ATA)  said  that 
it  is  the  cap  on  hourly  operations  and 
not  auctions  that  will  reduce  delays  at 
JFK  and  Newark.  Furthermore,  they 
contended  that  the  cap  and  the  auction 
are  distinct  proposals,  with  distinct 
costs  and  benefits;  while  a  cap  may 
reduce  delays,  an  auction  will  merely 
add  costs  to  carriers.  Some  carriers  and 
the  ATA  claimed  that  the  only 
congestion-related  measure  included  in 
this  proposal  is  the  cap  on  operations, 
which  is  already  in  place  under  the 
capping  orders  at  JFK  and  Newark.  It 
also  argued  that  the  FAA  has  not 
articulated  how  its  auctions  will 
translate  into  delay  mitigation  or  why 
the  high  costs  of  auctions  are  worth  the 
burden  and  risk. 

The  FAA  fully  agrees  that  the 
reallocation  method,  regardless  of  what 
it  is,  wdll  not  have  a  direct  impact  on 
controlling  delays.  That  type  of  control 
is  achieved  by  extending  the  cap  beyond 
the  JFK  and  Newark  Orders.  The  FAA 
believes  that  the  reallocation 
mechanism  may  lead  to  an  air 
transportation  system  that  is  more 
efficient  for  the  traveling  public,  even 
though  that  mechanism  does  not  reduce 
the  number  of  aircraft  flying  in  and  out 
of  the  airport  It  is  possible  that  carriers 
may  decide,  at  least  on  some  routes,  to 
increase  the  size  of  the  aircraft  they  are 
using.  While  nothing  in  today’s  rule 
dictates  this  result,  it  is  certainly  at  least 
generally  foreseeable. 

While  most  of  tHe  carriers  w'ere 
categorically  opposed  to  a  market-based 
reallocation  mechanism,  that  opposition 
was  not  universal.  The  FTC  argued  in 
favor  of  an  auction  mechanism, 
recognizing  the  value  associated  with 
providing  a  carrier  with  a  direct 
financial  incentive  to  maximize  the 
value  of  a  slot. 

The  FAA  has  decided  to  finalize  its 
proposal  because  it  believes  that  a 
market-based  mechanism  such  as  an 
auction  is  the  best  way  to  assure  that 


this  scarce  resource  is  allocated  to  the 
user  who  values  it  the  most.  As  a 
stew’ard  of  public  property,  the  FAA  has 
an  obligation  to  strive  toward  getting  the 
best  value  for  that  property.  Other 
Federal  agencies  have  used  auctions  to 
determine  who  values  Federal  property 
the  highest.  In  addition,  a  number  of 
papers  regarding  the  societal  value  of 
allocating  slots  via  an  auction  have  been 
published  over  the  past  several  years.-*’ 
Simply  put,  a  carrier  who  is  required  to 
purchase  a  slot,  will  value  it  more 
highly  than  a  carrier  who  received  the 
slot  at  no  cost.  Accordingly,  the  carrier 
will  ensure  the  slot’s  best  economic  use, 
i.e.,  putting  it  to  the  use  valued  most 
highly  by  the  traveling  public.  If  the 
carrier  cannot  profitably  use  the  slot,  it 
will  presumably  sublease  the  slot  to 
another  carrier  who  can  maximize  its 
efficient  use.  In  addition,  a  carrier 
wishing  to  gain  a  presence  at  an  airport 
can  purchase  the  lease  from  the 
government  directly  rather  than 
attempting  to  obtain  slots  solely  from  its 
competitors,  increasing  competition  at 
the  airport. 

The  value  associated  with  allocating  a 
scarce  government  resource  via  an 
auction  was  also  recognized  by  Congress 
in  the  telecommunications  context 
when  it  passed  the  Licensing 
Improvement  Act  of  1993!  In  the 
section-by-section  analysis  of  the 
statute,  the  committee  report 
specifically  references  promotion  of 
efficient  and  intensive  use  of  the 
electromagnetic  spectrum  as  one  of  the 
objectives  the  committee  believed  the 
new  legislation  would  achieve.  1993 
USCCAN  at  580. 

As  noted  earlier,  the  agency’s  own 
experiences  with  slot-controlled  airports 
under  the  HDR  are  consistent  with  the 
observations  made  in  the  literature. 
Under  the  Buy/Sell  Rule,  carriers 
wishing  to  enter  the  market  complained 
they  were  unable  to  gain  market-share, 
and  the  underutilization  of  those  slots 
allocated  to  the  carriers  at  no  cost  forced 
the  agency  to  impose  a  usage 
requirement. 

The  auction  process  contemplated  by 
today’s  rule  will  guarantee  carriers 
wishing  to  initiate  or  extend  operations 
at  the  airport  an  opportunity  to  acquire 
slots.  In  January  2009  there  will  be 
approximately  18  slots  available  for 
auction  at  JFK  and  18  slots  available  at 
Newark  airports.  Carriers  typically 


DotEcon  Ltd.,  Auctioninf’  Airport  Slots — a 
Report  for  ILM  Treasury  and  the  Department  of  the 
Environment,  Transport  and  the  Regions,  April 
2001;  Whalen  and  Carlton,  Economic  Analysis 
Croup  Discussion  Paper — Proposal  for  a  Market- 
Based  Solution  to  Airport  Delays,  October  2007; 
Brueckner,  Slot-Based  Approaches  to  Airport 
Congestion  Management.  May  2008. 


require  pairs  of  slots,  so  today’s  rule 
will  provide  the  equivalent  of 
approximately  9  round  trips  per  day  at 
both  airports.  In  the  following  four  years 
there  will  be  at  least  18  slots  available, 
as  well.  Assuming  a  minimum 
competitive  pattern  of  service  is 
between  two  and  three  round-trips  per 
day,  the  equivalent  of  three  to  four 
routes  w'ould  be  available  per  year. 
Carriers  would  be  free  to  supplement 
their  holdings  in  the  secondary  market, 
which  the  agency  believes  will  be 
stimulated  by  this  rule. 

The  FAA  intends  to  auction  off  20 
percent  of  the  Limited  Slots  annually  for 
the  first  five  years  of  the  rule.  Any 
carrier  may  bid  on  the  slot,  and  it  will 
be  awarded  to  the  highest  responsive 
bidder.  The  winning  parties  may 
commence  operations  using  the  newly 
acquired  slots  on  the  first  day  of  the 
subsequent  summer  scheduling  season, 
except  for  the  slots  acquired  in  the  first 
auction.  In  the  unlikely  event  no  bids 
are  received,  the  FAA  will  retire  the  slot 
until  the  next  auction.  Allowing  the 
carrier  holding  the  Limited  Slot  to  retain 
it,  as  suggested  by  some  commenters, 
could  encourage  the  carrier  to  simply 
not  bid  on  the  slot.  The  FAA  will  retain 
all  auction  proceeds.  After  recouping  its 
costs,  the  FAA  intends  to  spend  the 
remainder  of  the  proceeds  on  congestion 
and  delay  management  initiatives  in  the 
New  York  City  area.  The  FAA  has 
already  established  a  receipt  account  for 
these  proceeds. 

The  FAA  will  not  reallocate  slots  after 
the  first  five  years  (other  than  those 
returned  under  the  rule’s  use-or-lose 
provisions)  because  it  believes  that 
ideally  slots  should  transfer  from  one 
carrier  to  another  through  the  secondary 
market.  The  FAA  has  decided  to  be 
involved  in  a  limited  number  of  slot 
transactions  during  the  first  five  years  of 
the  rule  to  help  establish  that  market. 
Not  only  will  the  auctions  help  create  a 
market  for  slots,  but  all  carriers  will  be 
able  to  assess  the  true  market  value  of 
a  slot.  Armed  with  information  on  how 
much  a  given  slot  is  likely  to  be  worth 
on  the  open  market,  carriers  (and  their 
shareholders)  will  be  in  a  better  position 
to  determine  whether  to  continue 
operating  marginally-performing  flights 
or  to  sublease  the  corresponding  slot. 

The  FAA  believes  that  merely  relying 
on  the  secondary  market  to  accurately 
establish  the  value  of  slots,  as  some 
commenters  have  suggested,  is 
problematic.  A  fundamental  problem 
with  the  secondary  market  cannot  be 
addressed  without  first  addressing  the 
primary  market.  Incumbents  have 
significant  incentives  not  to  sell  or  lease 
out  slots  to  airlines  that  will  compete 
with  their  networks  to  a  substantial 
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degree.  Thus,  incumbents  rationally 
foreclose  entry  both  to  other  incumbents 
and  to  new  entrants.  One  of  our 
objectives  in  this  rule  is  to  change  those 
incentives  and  reduce  the  likelihood 
that  incumbents  can  foreclose  entry  and 
potential  competition  indefinitely. 

In  addition,  in  the  secondary  market 
a  carrier  may  rely  on  tangible  assets  that 
do  not  have  the  same  monetary  value  for 
all  carriers  or  even  non-tangible  assets, 
such  as  goodwill  or  a  pre-existing 
relationship,  when  evaluating  whether 
to  lease  a  slot.  Thus,  while  the  slot  may 
have  a  real  value  for  the  carriers 
engaged  in  the  negotiations,  that  value 
cannot  be  translated  into  a  “fair  market 
value”  that  can  be  relied  on  throughout 
the  industry  as  a  reasonable  valuation  of 
the  slot.  The  agency  believes  that  it 
should  not  take  more  than  five  years  for 
a  robust  secondary  market  to  develop. 

Given  the  carriers’  ability  to  sublease 
slots  if  the  operations  associated  with 
the  slots  are  not  financially  productive, 
the  FAA  anticipates  that  there  will  be 
little  new  or  returned  capacity  for  most 
of  the  time  the  rule'is  in  effect.  With  the 
advent  of  NextGen  technology,  there 
may  be  new  capacity  in  the  later  years 
of  the  rule.  To  the  extent  there  is  any 
new  or  returned  capacity,  the  FAA  will 
award  that  capacity  in  keeping  with  the 
WSG. 

Although  a  number  of  commenters 
expressed  specific  support  for  the  use  of 
WSG  procedures  in  assigning  new  or 
returned  capacity,  the  National  Air 
Carrier  Association  (NACA)  opposed 
that  approach.  It  believes  that  the  WSG 
procedures  would  not  allow  new 
entrant  carriers  to  establish  their 
presence  at  the  airports.  Contrary  to  that 
assertion,  the  WSG  provides  for  a 
preference  for  new  entrants:  by 
providing  for  withdrawal  and  auction  of 
additional  slots,  new  entrants  will  have 
an  even  greater  opportunity  to  establish 
a  market  presence. 

Lufthansa  objected  to  the  NPRM’s 
definition  of  a  new  entrant  as  a  carrier 
that  has  been  administratively  allocated 
up  to  8  slots  during  controlled  hours. 
Lufthansa  states  that  the  WSG  gives  new 
entrant  status  to  airlines  “with  less  than 
2  arrivals  and  departures”  and  makes  no 
separate  provision  for  slots  acquired  by 
auction.  It  argued  that  the  proposal  was 
“contradictory”  to  the  WSG  process.  We 
are  adopting  the  definition  as  proposed. 
As  we  discussed  in  the  NPRM,  the  FAA 
understands  that  in  order  to  maintain 
viable  operations  at  JFK  or  Newark,  a 
carrier  would  need  four  to  six  slots  for 
domestic  operations,  and  at  least  two 
slots  for  an  international  operation.  The 
five  slots  contemplated  under  the  WSG 
provide  little  opportunity  for  a  new 
entrant  carrier  to  establish  its  operations 


before  losing  new  entrant  status  and 
thereafter  being  able  to  expand  in  the 
New  York  market  only  through  the 
purchase  of  a  lease.  Setting  a  limit  of 
eight  slots  administratively  assigned  by 
the  FAA  as  the  cut-off  for  new  entrant 
status  allows  a  carrier  to  maintain  its 
operations  and  provides  some  ability  to 
grow  without  jeopardizing  the  carrier’s 
access  to  slots  through  the  WSG. 
Furthermore,  we  note  that  our  decision 
here  to  allow  carriers  with  up  to  8  slots 
to  retain  new  entrant  status  is  consistent 
with  our  approach  at  Chicago  O’Hare. 

a.  Impact  of  Auctions  on  Competition 

The  NPRM  assumed  that  auctions  will 
lead  to  efficient  airline  behavior.  The 
Port  Authority,  ACI-NA,  NACA  and 
some  carriers  suggest  that  auctions  may 
harm  competition  and  could  lead  to 
reduced  opportunities  for  new  entrant 
and  limited  incumbent  airlines  to  enter 
the  airport.  They  claimed  that  the  large 
incumbent  carriers  with  the  majority  of 
slots  at  JFK  and  Newark  could  use  their 
relatively  stronger  balance  sheets  to 
outbid  the  smaller,  non-legacy  airlines 
that  help  stimulate  competition.  The 
ATA  and  others  suggest  that  a  carrier 
could  obtain  a  slot  through  auction  and 
then  chose  not  to  operate  for  anti¬ 
competitive  purposes. 

Offering  a  different  view,  American 
suggests  that  because  the  New  York 
market  is  already  sufficiently 
competitive  as  a  result  of  the  presence 
of  three  comprehensive  and  competing 
networks,  hubs  at  JFK  and  Newark, 
presence  of  low-cost  carriers,  and 
presence  of  a  greater  number  of  foreign 
flag  carriers  serving  the  area  than  any 
other  area  of  the  country  this  rule  is 
unnecessary. 

The  FAA  disagrees  with  the  assertion 
that  the  limited  number  of  auctions 
contemplated  in  this  rule  will  reduce 
competition  at  the  airport.  At  JFK,  the 
HDR  was  criticized  for  not  providing 
sufficient  opportunity  for  new  entrant  or 
limited  incumbent  carriers  to  enter  or 
expand  service  at  the  airport.  We 
believe  there  is  merit  to  these  criticisms. 
This  rule  will  provide  additional 
opportunities  for  new  entry  at  JFK  and 
Newark. 

To  encourage  greater  competition  and 
expand  opportunities  for  entry  at  the 
airport,  the  FAA  intends  to  reallocate  by 
auction  a  portion  of  existing  slots  from 
those  carriers  who  held  the  majority  of 
slots  at  JFK  and  Newark.  The  auction  is 
designed  to  provide  greater  competition 
at  the  airport  because  it  uses  the  market 
to  reallocate  limited  resources  to  those 
who  value  the  asset  most. 

We  understand  the  concerns  of  some 
persons  that  carriers  may  attempt  to  use 
Unrestricted  Slots  which  are  not  subject 


to  a  usage  requirement  to  monopolize 
operations  at  an  airport.  The 
Department  has  the  authority  to  ensure 
that  carriers  do  not  use  their  ability  to 
permit  such  slots  to  remain  idle  to 
unlawfully  restrict  competition.  The 
Department’s  mandate  under  49  U.S.C. 
41712  to  prohibit  unfair  methods  of 
competition  authorizes  it  to  stop  carriers 
from  engaging  in  conduct  that  can  be 
characterized  as  anticompetitive  under 
antitrust  principles.  If  the  Department  is 
presented  with  clear  and  convincing 
evidence  that  a  carrier  is  hoarding  slots 
to  monopolize  operations  at  an  airport 
it  will  pursue  enforcement  action 
against  the  carrier. 

b.  Impact  of  Auctions  on  Carrier 
Investment 

The  ATA,  Cathay  Pacific  Airways, 
Continental,  KLM  and  U.S.  Airways 
noted  that  carriers  have  invested  in 
terminal  facilities,  gates,  servicing 
facilities,  aircraft  and  promotion  of 
flights  out  of  JFK  and  Newark,  with  the 
expectation  that  they  would  continue  to 
operate  from  those  airports.  They 
suggest  that  under  this  rule,  their 
presence  at  the  airports  is  threatened. 
KLM  and  U.S.  Airways  further  state  that 
airlines  that  have  already  significantly 
invested  in  their  operations  at  these 
airports  will  be,  in  effect,  penalized  by 
having  to  pay  for  the  privilege  a  second 
time. 

It  is  our  view  that  nothing  in  this  rule 
prejudices  the  carrier’s  invested 
presence  at  the  JFK  and  Newark. 

Nothing  in  this  rule  bars  carriers  firom 
providing  services  to  the  New  York  area. 
To  the  extent  that  a  carrier  may  have 
slots  subject  to  withdrawal,  it  has  equal 
opportunity  to  maintain  or  expand  its 
service  through  the  auction  mechanism. 
We  also  disagree  with  the  assertion  that 
carriers  are  being  asked  to  pay  a  second 
time  for  the  privilege  of  serving  JFK  or 
Newark  because  the  investments  that 
carriers  have  made  in  the  airport  and 
near-by  services  are  for  the  benefit  of  all 
flights  they  offer,  not  just  those  that  may 
be  subject  to  reallocation. 

c.  Alternatives  to  Reallocation 

Many  commenters  said  that  the  FAA 
should  use  other  approaches  instead  of 
auctions  to  reduce  delays  at  JFK  and 
Newark.  In  particular,  the  FAA  should 
focus  on  implementing  operational 
procedures  and  investments  to  enhance 
-capacity.  The  AAAE,  ACI-NA,  the 
Asociacion  de  Latinoamericano  de 
Trasporte  Aero  (ALTA),  and  the 
Regional  Airline  Association  (RAA), 
Boeing,  and  several  carriers  said  that  the 
FAA  should  proceed  with  implementing 
advanced  air  traffic  control  technologies 
and  should  focus  on  completing 
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NextGen.  Similarly,  the  ATA  suggests 
that  the  FAA  continue  to  implement  the 
77  New  York  Aviation  Rulemaking 
Committee  improvements  and  continue 
implementing  NextGen. 

The  lATA  and  the  ATA  and  their 
member  airlines  expressed  their 
preference  for  use  of  the  lATA  WSG 
instead  of  an  auction  approach  at  JFK 
and  Newark.  Delta  supports  WSG 
because  it  is  a  tested  process  that  can  be 
applied  fairly  without  harming  U.S. 
carriers  in  comparison  to  other  carriers. 
The  lATA  asserts  that  a  WSG  approach 
because  it  is  a  “fair,  transparent  non- 
discriminatory”  mechanism  that  is  a 
widely  recognized  and  accepted  for 
distribution  of  slots  at  congested 
airports. 

As  to  the  suggestion  that  the  FAA 
focus  on  the  various  technological  and 
physical  improvements  identified  by  the 
NYARC,  many  of  these  initiatives  are 
already  underway.  However,  we  do  not 
believe  that  they  will  address  the 
congestion  issues  at  JFK  and  Newark 
sufficiently  to  merit  lifting  the  caps  on 
operations.  It  is  the  caps  that  create  the 
need  for  reallocation  and  the 
Administration  supports  a  market-based 
mechanism  to  soften  the  impact  on  the 
market  created  by  the  caps.  In  the 
process  we  will  foster  the  development 
of  a  robust  secondary  market  and  ensure 
the  opportunity  for  new  entry  into  the 
New  York  area. 

The  commenters  are  correct  in  stating 
that  WSG  is  a  widely  recognized  and 
accepted  mechanism  for  distribution  of 
slots  at  congested  airports.  As  discussed 
above,  we  will  use  WSG  to  award  any 
new  or  returned  capacity  at  JFK  and 
Newark,  to  the  extent  it  does  not 
conflict  with  U.S.  rules,  to  ensure  that 
even  carriers  that  do  not  choose  to 
participate  in  the  auctions  have  another 
means  to  access  the  restricted  market. 
However,  the  number  of  slots  likely  to 
be  available  for  reallocation  from  new  or 
returned  capacity  would  be  insufficient 
to  stimulate  a  secondary  market  or 
create  enough  opportunity  for  new 
carriers  to  enter  the  market.  Withdrawal 
and  reallocation  of  slots  via  auction 
ensures  the  opportunity  for  new  entry 
and  an  efficient  allocation  of  slots 
among  all  carriers  at  the  airports,  such 
that  each  slot  is  allocated  to  the  user 
who  values  it  the  most  highly. 

B.  Secondary  Trading 

All  slots  will  have  value  in  the 
secondary  market.  To  the  extent  that  the 
secondary  market  is  not  mature  and  the 
value  of  slots  is  not  well-known,  the 
auction  should  inform  potential  buyers 
of  the  value  of  these  slots  and  stimulate 
the  secondary  market.  The  FAA  believes 
that  ultimately  the  best  way  to 


maximize  competition  is  with  the 
development  of  a  robust  secondary 
market.  To  that  end,  the  agency  did  not 
propose  a  system  of  set-asides  and 
exemptions  that  would  be  available  to 
new  entrants  and  limited  incumbents. 

We  believe  some  measures  must  be 
taken  to  assure  access  to  the  secondary 
market.  The  system  of  preferences  and 
exemptions  developed  under  the  HDR 
and  AIR-21  at  JFK  may  have 
significantly  diluted  tbe  viability  of  the 
secondary  market  ostensibly  created 
under  the  HDR’s  Buy/Sell  Rule  as 
several  commenters  claim,  but  we  do 
not  believe  that  was  the  sole  culprit. 

The  Buy/Sell  Rule  permitted 
transactions  that  were  never  advertised 
and  the  terms  of  which  were  never 
monitored  for  anti-competitive 
behavior. 

We  believe  all  carriers  interested  in 
initiating  operations  at  JFK  or  Newark, 
or  increasing  their  operations  there, 
should  have  an  opportunity  to 
participate  in  any  transactions. 
Accordingly,  the  FAA  will  permit 
carriers  to  include  Gommon  Slots  for 
sale  in  the  auction  organized  by  the 
FAA.  If  a  carrier  wishes  to  include  some 
of  its  Common  Slots  in  the  auction, 
these  slots  will  be  treated  in  the  same 
manner  as  other  slots  being  auctioned 
by  the  FAA.  The  carrier  would  be  able 
to  specify  a  minimum  price  for  these 
slots  so  that  it  need  not  give  up  the  slots 
unless  they  command  a  price  that  the 
carrier  is  willing  to  accept  and  it  would 
retain  the  proceeds. 

In  addition,  the  FAA  will  establish  a 
bulletin-board  system  whereby  carriers 
seeking  to  sublet  slots  outside  the 
auction  process,  or  to  acquire  such 
subleases,  would  notify  the  FAA,  which 
would  then  post  the  relevant 
information  on  its  website.  The  FAA 
will  post  a  transaction  within  two 
business  days  of  receipt  and  verification 
of  the  request  and  post  the  transaction 
for  ten  business  days.  The  FAA  has 
decided  that  transactions  via  the 
bulletin-board-system  do  not  have  to  be 
blind,  and  the  transaction  may  include 
both  cash  and  non-cash  payments. 

Some  carriers  noted  that  the 
secondary  market  should  be  as 
transparent  as  possible  since  even  a 
hybrid  system,  whereby  the  lessor 
would  accept  the  highest  cash  bid  and 
then  negotiate  the  value  of  non¬ 
monetary  assets  after  the  bid  was 
accepted,  would  close  interested  lessees 
out  of  the  transaction. 

We  continue  to  have  reservations 
about  the  adequacy  of  the  value 
associated  with  non-monetary  assets 
when  the  leasing  carrier  is  not  a  direct 
competitor  versus  when  the  potential 
lessee  competes  directly  against  the 


carrier  offering  to  lease  the  slot. 

However,  we  also  believe  non-cash 
transactions  should  result  in  both  more 
bidders  and  potentially  higher  bids. 

Since  the  non-cash  aspect  of  a 
transaction  would  require  direct 
negotiating,  parties  would  need  to  be 
disclosed. 

In  order  to  preclude  the  type  of 
collusion  that  appears  to  have  been 
present,  at  least  some  of  the  time,  under 
the  Buy/Sell  Rule,  the  Department  will 
monitor  trades  on  the  secondary  market. 
The  Department  already  has  the 
authority  under  49  U.S.C.  41712  to 
investigate,  prohibit,  and  impose 
penalties  on  an  carrier  for  an  unfair  or 
deceptive  practice  or  an  unfair  method 
of  competition  in  air  transportation  or 
the  sale  of  air  transportation.  The 
Department  has  consistently  held  that 
this  authority  empowers  it  to  prohibit 
anticompetitive  conduct  (1)  that  violates 
the  antitrust  laws,  (2)  that  is  not  yet 
serious  enough  to  violate  the  antitrust 
laws  but  may  do  so  in  the  future,  or  (3) 
that,  although  not  a  violation  of  the 
letter  of  the  antitrust  laws,  is  close  to  a 
violation  or  contrary  to  their  spirit.^^ 

Today’s  rule  requires  carriers  to  file 
with  the  Department  a  detailed 
breakdown  of  all  lease  terms  and  asset 
transfers  for  each  transaction,  and  the 
subletting  carrier  must  disclose  all  bids 
submitted  in  response  to  its  solicitation. 
Lufthansa  objects  to  our  plan  to  publish 
the  sales  price  for  subleases  of  slots 
between  carriers.  It  believes  that  slot 
lease  sales  should  be  conducted  in  the 
same  way  as  aircraft  sales,  i.e.,  as  a 
private  matter  between  two  parties.  We 
hope  and  expect  that  transparency  in 
the  sublease  process  will  encourage 
efficiency  in  the  utilization  of  airport 
capacity.  Lufthansa  has  not  explained 
any  alternative  way  to  create  this  market 
information,  and  we  will  adopt  this 
provision  as  proposed.  The  requirement 
is  also  needed  so  that  the  Department 
can  adequately  monitor  the  secondary 
market. 

The  slot  may  not  be  operated  by  the 
acquiring  carrier  until  all 
documentation  has  been  received,  and 
the  FAA  has  approved  the  transfer,  ^’he 
approval  process  is  required  to  assure 
the  FAA  has  up-to-date  information  on 
who  is  operating  the  flight.  The  FAA 
will  not  limit  its  approval  based  on  any 

See  United  Airlines,  Inc.  v.  Civil  Aeronautics 
Board,  766  F.  2d  1107, 1112,  1114  (7th  Cir.  1985) 
and  cases  cited  therein;  see  also  H.R.  Rep.  No.  98- 
793,  98th  Cong.,  2d  Sess.  (1984)  at  4-5,  Order  2002- 
9-2,  Complaint  of  the  American  Society  of  Travel 
Agents,  Inc.,  and  Joseph  Galloway  against  United 
Air  Lines,  Inc,  et  al.  (Doc);et  No.  OST-99-6410)  and 
Complaint  of  The  American  Society  of  Travel 
Agents,  Inc.,  and  Hillside  Travel,  Inc.  against  Delta 
Air  Lines,  et  al.  (Docket  No.  OST-02-12004) . 
(September  4,  2002)  at  22-23. 
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substantive  provisions  in  the  document. 
Although  the  ATA  claimed  the 
provisions  governing  the  secondary 
market  are  unduly  intrusive  and 
chilling,  the  FAA  believes  that  even  in 
a  robust  market  it  needs  to  track  and 
provide  oversight  of  the  market.  This 
oversight  will  ensure  access  remains 
available  to  all  interested  parties  and  the 
slots  are  actually  being  used  in  the 
manner  represented  to  the  FAA.  Since 
Common  and  Limited  Slots  may  be 
transferred  in  the  secondary  market,  the 
underlying  policy  considerations 
supporting  the  FAA’s  decision  to  award 
them  under  a  cooperative  agreement 
rather  than  for  monetary  consideration 
remain,  even  if  the  operating  carrier  has 
changed. 

Trades  among  marketing  carriers  and 
one-for-one  trades  do  not  have  to  be 
advertised.  Marketing  carriers  should 
not  have  to  open  up  transactions  to  the 
carrier  community  as  a  whole  any  more 
than  a  single  carrier  should  have  to 
disclose  its  scheduling  decisions  to 
other  carriers.  The  FAA  will  approve 
these  transactions,  as  it  has  done 
historically.  As  is  the  case  with  longer- 
term  transfers  among  different  carriers, 
the  FAA  only  approves  the  transaction 
to  maintain  accurate  information  on 
which  carrier  is  operating  a  particular 
slot. 

Same  day  trades  among  marketing 
carriers  that  address  emergency 
situations  such  as  maintenance 
problems  or  other  unforeseen 
operational  issues  may  take  place 
without  prior  approval  by  the  FAA,  but 
carriers  must  notify  the  FAA  of  the  trade 
within  five  business  days.  One-for-one 
trades  among  carriers  will  not  be  subject 
to  the  restrictions  of  the  secondary 
market  because  they  enhance  the 
operational  efficiency  of  the  airport. 
However,  the  exchange  of  slots  on  a 
one-for-one  basis  cannot  be  for 
consideration,  since  they  would  then 
take  on  the  characteristics  of  lease 
agreements  negotiated  in  the  secondary 
market.  Nonetheless,  carriers  must 
notify  the  FAA  of  all  such  trades  so  that 
the  agency  can  maintain  accurate 
infofmation  on  which  carrier  is 
operating  a  particular  slot. 

United  Parcel  Service  (UPS) 
expressed  its  concern  that  the 
provisions  of  section  93.168  must  be 
flexible  enough  to  accommodate  its 
demand  peak  during  the  period  between 
Thanksgiving  and  Christmas.  It  notes 
that  slot  trades  among  U.S.  air  carriers 
with  unified  marketing  control  do  not 
need  to  be  advertised,  because  the 
carriers  are  considered  to  be  a  single 
unit  for  the  purposes  of  this  rule.  Since 
UPS  enters  into  contracts  with  other 
cargo  carries  to  handle  its  increased 


volume,  it  would  like  to  receive  similar 
treatment  for  these  arrangements.  UPS 
appears  to  misunderstand  the  rationale 
for  our  proposal.  Trades  between 
carriers  under  the  same  marketing 
control  are  not  lease  transfers  within 
any  common-sense  meaning  of  the  term. 
There  is,  for  these  purposes,  only  a 
single  carrier  with  multiple  operations. 
That  is  quite  different  from  the  situation 
UPS  describes  for  its  peak  period,  where 
it  enters  into  contracts  with  separately 
owned  and  operated  carriers  that,  for 
much  of  the  year,  are  its  competitors.  In 
any  event,  our  rule  should  not  affect 
UPS’s  ability  to  contract  with  other 
carriers  to  handle  its  additional  cargo, 
and  we  believe  that  no  change  to  the  * 
rule  language  is  necessary.  Although  a 
carrier  seeking  to  sublet  or  transfer  a  slot 
will  be  required  to  post  tbe  bid  through 
the  FAA  Web  site,  we  believe  that  any 
additional  burden  is  minimal  and 
outweighed  by  the  value  of  the  of  the 
transparency  of  the  process.  In  addition, 
the  transaction  is  not  blind:  and  the 
carrier  is  not  required  to  accept  the 
highest  submitted  bid. 

C.  Usage  Requirements 

The  FAA  is  adopting  the  usage 
requirements  proposed  in  the  NPRM. 
Specifically,  Common  and  Limited  Slots 
must  be  used  80  percent  of  the  time  over 
a  season  unless  the  FAA  waives  the 
usage  requirements  due  to  unusual  and 
unforeseeable  circumstances  beyond  the 
carrier’s  control.  The  impact  of  these 
events  must  extend  beyond  five 
consecutive  days.  Unrestricted  Slots 
will  not  be  subject  to  the  usage 
requirements. 

Under  this  rule  each  slot  will  be 
assigned  a  corresponding  scheduled 
operation.  Carriers  will  be  required  to 
report  a  series  of  flights  under  a  single 
slot  number  rather  than  in  the  aggregate. 
In  this  way  the  FAA  will  be  able  to  more 
accurately  track  a  slot’s  usage  with  the 
flight  it  was  scheduled  against.  Carriers 
will  be  permitted  to  operate  a  charter, 
maintenance,  or  ferry  operation  in  lieu 
of  a  scheduled  operation  and  not  have 
that  operation  discounted  as  long  as 
they  do  not  abuse  the  privilege. 

Several  commenters,  including  the 
ATA,  the  Port  Authority,  and  several 
carriers  noted  that  the  proposal  to 
exclude  Unrestricted  Slots  from  the 
usage  requirement  is  inconsistent  with 
the  current  practice  of  requiring  all 
slots,  even  those  purchased  in  the 
secondary  market,  to  be  subject  to  the 
use-or-lose  requirements.  These 
commenters  suggested  that  all  slots 
should  be  subject  to  usage  requirements. 
The  Port  Autnority  also  suggested  that 
the  proposal  to  exclude  Unrestricted 
Slots  from  the  usage  requirement  could 


lead  to  the  dominant  carriers  placing 
bids  with  the  effect  of  driving  away  or 
blocking  new  entrants  and  limited 
incumbents  from  JFK  and  EWR.  The 
price  of  a  slot  could  be  determined  by 
the  value  that  a  dominant  carrier  would 
assign  to  eliminating  competitors  rather 
than  from  the  use  of  the  slot  itself,  as 
there  is  no  usage  requirement.  The  Port 
Authority  added  that  this  could  lead  to 
a  decrease  in  the  number  of  airlines  and 
destinations  served  at  an  airport, 
resulting  in  higher  fares. 

We  understand  the  concerns  of  some 
persons  that  carriers  may  attempt  to  use 
Unrestricted  Slots  which  are  not  subject 
to  a  usage  requirement  to  monopolize 
operations  at  an  airport.  We  do  not 
believe  this  risk  is  sufficiently  large  to 
attach  a  usage  requirement  on 
Unrestricted  Slots.  Since  the  FAA 
wishes  to  introduce  a  market-based 
means  of  addressing  slot  allocation, 
both  initially  and  in  the  secondary 
market,  the  agency  believes  the 
Unrestricted  Slot  should  be  just  that — 
unrestricted.  Furthermore,  slots 
acquired  at  auction  will  have  a  known 
and  provable  market  value.  That  fact 
will  be  clear  to  the  carriers’  management 
and  stockholders,  who  are  both  likely  to 
resist  the  waste  of  a  valuable  (and 
salable)  company  asset.  Our  rule  should 
encourage  the  use  of  slots  at  JFK  and 
Newark  for  their  highest  and  best 
purpose.  The  FAA  does  not  believe 
there  is  a  need  to  treat  all  slots  equally 
when  they  are  not  all  allocated  under 
the  same  terms  and  conditions. 

The  Department  has  the  authority  to 
ensure  that  carriers  do  not  use  their 
ability  to  permit  such  slots  to  remain 
idle  to  unlawfully  restrict  competition. 
The  Department’s  mandate  under  49 
U.S.C.  41712  to  prohibit  unfair  methods 
of  competition  authorizes  it  to  stop 
carriers  from  engaging  in  conduct  that 
can  be  characterized  as  anticompetitive 
under  antitrust  principles.  If  the 
Department  is  presented  with  clear  and 
convincing  evidence  that  a  carrier  is 
hoarding  slots  to  monopolize  operations 
at  an  airport  it  will  pursue  enforcement 
action  against  the  carrier.  In  order  to 
assist  the  Department  in  determining 
whether  a  carrier  is  engaging  in 
anticompetitive  behavior,  we  are 
expanding  the  requirement  in  the 
regulatory  text  to  report  usage  to  include 
Unrestricted  Slots  as  well  as  Common 
and  Limited  Slots.  While  a  carrier 
would  not  risk  losing  an  Unrestricted 
Slot  for  failure  to  report,  the  FAA  could 
take  civil  enforcement  action  consistent 


Unrestricted  Slots  could  potentially  have  a 
higher  value  in  the  secondary  market  than  Common 
or  Limited  Slots  because  they  are  not  subject  to  the 
same  restrictions. 
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with  its  authority  to  take  enforcement 
action  for  any  violation  of  a  regulatory 
requirement. 

D.  Unscheduled  Operations 

As  proposed  in  the  NPRM, 
unscheduled  operations  at  JFK  and 
Newark  will  be  restricted.  Two 
urischeduled  operations  will  be 
permitted  at  Newark  between  6  a.m.  and 
11:59  a.m.  and  between  10  p.m.  and 
10:59  p.m.;  one  operation  per  hour  will 
be  permitted  between  12  noon  and  9:59 
p.m.  At  JFK,  there  will  be  two 
unscheduled  operations  permitted  per 
hour  between  6  a.m.  and  1:59  p.m.  and 
between  10  p.m.  and  10:59  p.m. 

Between  2  p.m.  and  9:59  p.m.,  the  limit 
is  one  unscheduled  operation.  Under 
today’s  rule,  reservations  are  required  to 
use  the  airport  (except  for  emergency 
operations!  and  may  be  obtained  up  to 
72  hours  in  advance.  The  reservations 
will  be  available  on  an  hourly,  rather 
than  half-hourly,  basis.  This  will 
provide  additional  flexibility  with 
minimal  operational  impacts  overall. 

To  the  extent  Air  Traffic  Control 
(ATC)  can  handle  additional  requests 
(for  example  in  good  weather),  it  will  do 
so  without  regard  to  the  reason  for  the 
request.  In  addition,  ATC  may  decide 
special  circumstances  justify  an 
additional  flight.  However,  there  is  no 
guarantee  that  the  FAA  will  accept  more 
than  one  or  two  reservations  per  hour, 
and  the  determination  to  handle  more 
traffic  would  likely  be  made  on  that  day. 
Reservations  for  all  non-emergency 
flights  would  still  be  required.  The  FAA 
will  allow  public  charter  operators  to 
reserve  up  to  25  percent  of  available 
allowable  afternoon  and  evening 
reservations  up  to  six  months  in 
advance.  If  more  than  one  public  charter 
operation  is  desired  for  a  given  hour,  the 
public  charter  operator  without  the 
advance  reservation  could  attempt  to 
secure  a  reservation  within  the  three- 
day  window  that  is  available  for  all 
other  unscheduled  operations. 

A  large  portion  of  the  unscheduled 
operations  comes  from  general  aviation, 
and  Aircraft  Owners  and  Pilots 
Association  (AOPA)  stated  in  its 
comments  that  our  rule  will  cause  an 
increase  in  the  number  of  operations  at 
airports  elsewhere  in  the  region,  to 
levels  beyond  the  capacity  of  those 
airports.  While  we  agree  that  there  may 
be  some  increased  demand  for  other 
airports,  we  are  aware  of  no  reason  to 
believe  this  demand  will  exceed  the 
capacity  available.  We  note  that  no 
other  airports  in  the  region  have 
expressed  any  such  concerns  in 
comments  to  this  rulemaking. 

The  FAA  does  not  believe  that  public 
charter  operators  and  on  demand 


charter  operators  should  be  treated 
similarly.  Unlike  on  demand  charters, 
public  charters  may  not  be  marketed 
until  prospectuses  are  filed  with  the 
Department  and  they  are  marketed  to 
individual  consumers  long  in  advance 
of  the  dates  of  operation.  Public  charters 
are  also  generally  limited  to  operating 
from  larger  airports.  Thus,  in  the  New 
York  area,  public  charters  cannot  be 
operated  from  many  of  the  local 
airports,  such  as  Teterboro,  that  are 
available  to  on  demand  charter  flights. 
For  these  reasons,  we  believe  public 
charter  operators  should  have  a 
significantly  earlier  opportunity  to 
obtain  slots  for  their  operations  under 
this  rule  than  on  demand  charters. 

Additionally,  unscheduled  flights 
produce  roughly  the  same  delay  costs  as 
scheduled  flights  at  the  same  time. 
However,  unscheduled  flights  can  be 
accommodated  if  operators  are  flexible 
in  their  arrival  or  departure  times.  In 
response  to  public  comment  we  have 
assessed  the  impact  on  business  if 
unscheduled  flights  are  restricted  based 
upon  the  FAA’s  record  of  actual 
operations  in  the  agency’s  Enhanced 
Traffic  Management  System  (ETMS)  for 
year  ended  May  31,  2008.  FAA  has 
indicated  that  it  should  be  able  to 
accommodate  more  unscheduled 
operations  in  visual  meteorological 
conditions  (VMC)  (capacity  permitting). 
In  the  analysis  of  ETMS,  FAA  assumes 
that  unscheduled  flights  would  be 
accommodated  in  VMC  weather  or  if 
there  is  available  capacity  in  an  adjacent 
hour  (one  hour  either  side  of  the  actual 
hour  of  operation  in  the  data.)  based  on 
the  year  June  1,  2007  through  May  31, 
2008,  ETMS  data  show  the  number  of 
unscheduled  operations  per  year  where 
there  was  insufficient  capacity  in  the 
adjacent  two  hours  to  handle  demand 
beyond  the  levels  specified  in  today’s 
rule  was  87  at  Newark  and  23  at  JFK. 
This  represents  well  below  one 
operation  per  day.  These  flights  may 
have  to  divert  to  another  airport,  change 
their  time  of  arrival  or  departure  by 
more  than  one  hour  or  be  cancelled.  The 
concern  about  peak  seasonal  demand 
expressed  above  by  UPS  also  was  raised 
by  comments  to  this  portion  of  the 
NPRM.  NACA,  the  Cargo  Airline 
Association,  and  four  carriers  believe 
that  the  limits  in  the  rule  are 
insufficient  to  meet  demand  in  the 
period  leading  up  to  the  Christmas 
holiday.  With  only  one  reservation  per 
hour  during  certain  hours.  Polar  and  the 
Cargo  Airline  Association  (CAA)  also 
argue  that  the  rule  effectively  prohibits 
any  unscheduled  cargo  flights.  Although 
there  are  other  airports  in  the  region, 
NACA  claims  that  they  do  not  offer  a 


viable  alternative  for  a  commercial 
service  operation. 

While  we  sympathize  with  these 
concerns,  we  do  not  believe  that  they 
will  materialize  in  the  dire  manner 
predicted.  The  FAA  has  reviewed  cargo 
operations  at  JFK  and  Newark  during 
the  peak  holiday  season,  and  we  believe 
that  capacity  exists  on  various  days  or 
through  temporary  returns  by  other 
carriers  to  accommodate  some  flights 
above  historically  operated  levels. 

ETMS  data  collected  during  the  holiday 
period  November  26,  2007  through 
December  31,  2007  shows  that  at 
Newark  75  percent  of  the  controlled 
hours  had  available  capacity  for 
unscheduled  operations  (i.e.,  at  least 
one  available  reservation  )  and  at  JFK  82 
percent  of  the  controlled  hours  had 
available  capacity  for  unscheduled 
operations.  In  addition,  most  cargo 
operators  have  already  received 
temporary  slot  allocations  from  the  FAA 
for  the  November-December  2008  period 
under  the  existing  orders  and  there  is  no 
reason  to  believe  this  would  not  remain 
a  viable  option  under  today’s  rule. 
Demand  for  passenger  flights  is  lower  in 
portions  of  November  and  December, 
and  the  rule  allows  carriers  to  return 
slots  to  the  FAA  for  a  portion  of  a 
scheduling  season  without  subjecting 
the  slots  to  the  use-or-lose  requirements 
if  they  provide  notice  prior  to  the 
commencement  of  the  applicable 
scheduling  season.  Additionally,  the 
unscheduled  reservation  system  for  JFK 
and  Newark  grants  authority  to  the  Vice 
President,  System  Operations  Services, 
to  allow  additional  reservations  for 
unscheduled  operations.  These  can  be 
authorized  if  there  are  available  carrier 
slots,  such  as  those  temporarily  returned 
to  the  FAA,  or  based  on  a  finding  that 
additional  flights  would  not 
significantly  increase  delay.  The  FAA 
will  regularly  assess  operations  on  a 
daily  basis  to  determine  if  additional 
reservations  could  be  made  available  for 
unscheduled  operations.  We  note  as 
well  that,  under  the  previous  rules  at 
JFK  and  Chicago  O’Hare,  cargo  and 
passenger  carriers  routinely  requested 
slots  for  additional  operations.  Carriers 
often  have  scheduling  flexibility,  and 
the  FAA  has  worked  with  them  when 
possible  to  time  flights  during  periods  of 
minimal  operational  impact.  Our  rule 
here  will  provide  additional  flexibility 
to  carriers,  by  making  it  easier  for  them 
to  purchase  or  sublease  slots  to 
supplement  any  direct  slot  allocation 
from  the  FAA.  Short-term  slot  trades 
and  leases  are  common  at  U.S.  slot 
controlled  airports  and  are  often  used  to 
accommodate  different  scheduling 
patterns  by  carriers.  Therefore,  we  do 
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not  believe  that  there  is  any  need  to 
include  any  special  provisions  for 
holiday  operations. 

E.  Sunset  Provision 

This  rule  terminates  at  11  p.m.  on 
March  30,  2019.  As  we  stated  in  the 
NPRM,  this  approach  will  allow  for 
future  determinations  by  the  FAA  as  to 
whether  a  cap  is  still  needed  and,  if  so, 
whether  changes  are  needed  to  more 
efficiently  manage  the  scarce  resource. 
When  the  New  York/New  Jersey/ 
Philadelphia  Metropolitan  Area 
Airspace  Redesign  project  and  NextGen 
technologies  are  fully  implemented,  we 
expect  they  will  significantly  alleviate 
delays  and  improve  air  traffic  efficiency. 
When  we  see  the  impact  of  these 
improvements  over  the  next  ten  years, 
we  will  take  that  into  account  along 
with  our  experience  with  effectiveness 
of  the  rule  on  the  distribution  of  slots 
and  entry  into  JFK  and  Newark. 

This  rule  will  expire  in  ten  years.  One 
of  the  criticisms  of  the  HDR  was  that  it 
was  a  temporary  rule  that  has  lasted 
almost  40  years.  As  such,  it  became 
difficult  to  manage,  particularly  as  it 
was  amended  to  address  changes  in 
business  models.  We  believe  the  public 
interest  is  better  served  by  directly 
providing  the  rule  will  sunset  in  ten 
years.  This  approach  will  allow  for 
future  determinations  by  the  FAA  as  to 
whether  a  cap  is  still  needed  and,  if  so, 
whether  changes  are  needed  to  more 
efficiently  allocate  and  constrain  the 
scarce  resource.  At  present  it  is 
impossible  to  determine  what  changes 
in  business  models  may  occur  over  the 
next  ten  years.  In  addition,  full 
implementation  of  the  New  York/New 
Jersey/Philadelphia  Metropolitan  Area 
Airspace  Redesign  project  and  NextGen 
technologies  are  expected  to  mitigate 
and  improve  air  traffic  efficiency  within 
the  next  ten  years,  and  we  should  not 
prejudge  the  market  response. 

The  ATA  questioned  why  this  rule  is 
implemented  on  a  temporary  basis  if  the 
agency  believes  it  represents  the  best 
solution  for  the  airport.  Additionally, 
several  commenters  noted  that 
temporary  slot  lives  reduce  the  value  of 
slots.  They  argued  the  short-term  nature 
of  the  proposal  and  the  uncertainty  of 
future  slot  operations  at  JFK  and 
Newark  would  have  a  chilling  effect  on 
the  value  given  to  slots  and  gates  in 
relation  to  capital  flow  and 
collateralization.  Several  carriers  were 
concerned  that  financial  institutions 
would  lose  confidence  in  slots  as 
collateral  and  reduce  or  eliminate  a 
carrier’s  ability  to  fully  collateralize  the 
asset. 

The  FAA  believes  providing  a  date 
certain  through  which  slots  will  be 


awarded  actually  increases  the  certainty 
of  the  holding.  The  assumption  seems  to 
be  that  regulatory  inactivity  is  the 
solution  to  all  the  carriers’  concerns, 
and  that  therefore,  the  FAA  should  just 
maintain  the  status  quo.  This  is  not  an 
acceptable  solution.  Tbe  capping  orders 
at  JFK  and  Newark  temporarily  froze  the 
slot  allocations  at  the  airports  to  serve 
as  temporary  solutions.  The  FAA 
believes  it  is  important  for  carriers  and 
those  who  provide  financing  to  realize 
that  slots  at  a  constrained  airport  are  not 
intended  to  be  a  permanent  response  to 
solving  congestion,  with  the  incumbents 
being  afforded  unlimited  rights. 

F.  Other  Issues 

1.  Withdrawal  for  Operational  Need  and 
for  Future  Reductions  in  the  Cap 

The  FAA  is  adopting  its  proposal  to 
retain  the  right  to  temporarily  withdraw 
Limited  and  Common  Slots  for 
operational  need.  We  requested 
comment  on  whether  the  FAA  should 
establish  a  level  of  slots  that  would  not 
be  subject  to  withdrawal  or  temporary 
suspension  to  fulfill  operational  needs. 
We  were  concerned  about  the 
possibility  of  marginalizing  or  excluding 
small  operators  from  the  airport.  No 
comments  were  received  on  this  issue. 
For  that  reason,  we  conclude  that  it  is 
not  necessary  to  establish  such  a 
reserve. 

The  FAA  has  historically  retained  the 
right  to  withdraw  slots  for  operational 
need,  although  it  has  rarely,  if  ever, 
been  exercised.  This  provision  is  < 
included  to  allow  the  FAA  to 
immediately  address  a  situation  where 
it  cannot  handle  the  usual  amount  of 
traffic  on  a  temporary  basis.  This 
provision  would  typically  be  invoked 
because  of  problems  with  the  landside 
infrastructure,  such  as  a  closed  runway 
or  terminal,  or  changes  to  air  traffic 
control  procedures  that  would  result  in 
sustained  capacity  reductions. 

The  FAA  is  also  retaining  the  right  to 
further  reduce  the  cap  on  operations 
should  the  airport  remain  unduly 
delayed  and  the  Administrator 
determines  that  the  cap  on  operations 
remains  too  high.  The  FAA  anticipates 
it  would  call  for  a  Schedule  Reduction 
Meeting  should  further  reductions  be 
warranted.  In  any  case,  the  FAA  would 
fully  meet  its  obligations  under  the  APA 
at  that  time,  and  this  rule  does  not 
provide  a  means  for  further  cap 
reductions  absent  subsequent  action  on 
the  part  of  the  agency.  For  the  reasons 
discussed  earlier,  this  provision  is 
limited  to  Common  Slots. 


2.  Impact  of  the  Final  Rule  on  the  Port 
Authority’s  Ability  To  Run  Its  Airport 

The  ACI-NA  and  the  Port  Authority 
both  claim  that  the  proposal  to  auction 
slots  interferes  with  the  Port  Authority’s 
ability  to  run  the  airport  and  constitutes 
an  impermissible  infringement  on  the 
Port  Authority’s  right  to  collect  revenue 
for  use  of  the  airport  facilities.  The  ACI- 
NA  believes  that  market-based  access 
issues  should  remain  within  the 
exclusive  purview  of  the  airport’s 
proprietor.  The  Port  Authority 
expressed  similar  sentiments  in  its 
comments  to  the  NPRM  suggesting  it 
develop  a  method  of  allocation  at  the 
airport. 

The  FAA  has  never  proposed  to  deny 
carriers  gate  access  at  JFK  or  Newark, 
nor  has  it  proposed  to  otherwise  address 
issues  associated  with  the  facilities  at 
the  airport.  The  FAA  recognizes  that  the 
Port  Authority  bears  responsibility  for 
the  terminal-side  portion  of  the  airport. 
However,  it  is  the  FAA,  and  not  the  Port 
Authority,  that  has  responsibility  for 
managing  the  airspace.  While  the  Port 
Authority  claims  that  slot  auctions 
would  somehow  be  disruptive  to  the 
airport,  it  fails  to  explain  how,  in  terms 
of  making  arrangements  for  gates  and 
other  airport  facilities,  acquiring  a  slot 
via  an  auction  is  any  different  from 
acquiring  a  slot  via  the  secondary 
market,  or  for  that  matter,  via  a  lottery, 
as  was  the  case  under  the  HDR. 

To  the  extent  public  policy  goals 
could  mguably  be  better  achieved  by  an 
airport  proprietor  rather  than  the  FAA, 
the  agency  notes  that  this  rule  provides 
for  no  special  carve-outs.  To  the  extent 
an  airport  could  address  these  policy 
issues  through  a  market-based,  or  even 
administratively  based  mechanism,  it  is 
free  to  do  so  consistent  with  its  grant 
obligations  and  any  other  restrictions 
imposed  by  Federal  law,  policy  and  our 
international  obligations. 

3.  Minimum  Usage  Requirements  for 
Slots  Acquired  Through  Sublease 

In  the  NPRM,  the  FAA  proposed  to 
provide  for  a  90  day  waiver  of  the 
minimum  usage  requirement  for 
common  and  limited  slots  acquired  by 
sublease.  We  have  subsequently 
determined  that  there  is  no  need  for 
such  a  provision.  The  starting  date  of  a 
sublease  is  fully  within  the  control  of 
the  contracting  carriers  and  can  be 
easily  negotiated  to  address  any  possible 
concerns  related  to  starting  new  service. 
Moreover,  in  the  event  of  highly 
unusual  or  unpredictable 
circumstances,  a  carrier  may  apply 
under  §  93.170(c)  for  a  waiver  of  the 
minimum  usage  requirements. 
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V.  Potential  Loss  of  Service  to  Small 
Communities 

Several  commenters  expressed  their 
concern  that  this  rule  may  adversely 
affect  service  to  small  communities 
because  the  rule  will  make  operating  at 
JFK  and  EWR  more  expensive.  AAAE 
suggests  that  this  will  serve  as  a 
disincentive  for  airlines  to  bid  for  slots 
for  flights  to  small  communities  because 
the  smaller  number  of  seats  that 
typically  fly  to  small  communities. 
Several  foreign  carriers  further  note  that 
a  reduction  in  service  to  small 
communities  may  negatively  affect  their 
opportunities  to  provide  a  wide  variety 
of  services  with  their  U.S.  carrier 
partners.  ACI-NA  suggests  that  the  FAA 
take  action  to  protect  services  to  small 
communities. 

Although  not  directly  related  to  the 
loss  of  service  to  small  communities,  the 
FAA  notes  the  Canadian  Airports 
Council  (CAC)  expressed  concern  that 
air  service  to  Canada  would  be 
jeopardized  because  the  major  Canadian 
cities  are  much  smaller  than  their  U.S. 
counterparts  and  cannot  sustain  larger 
aircraft.  The  CAC  further  suggests  that 
that  we  grant  an  exemption  to  the  rule 
for  international  flights,  including 
transborder  flights.  This  rule  does  not 
violate  our  international  obligations,  we 
will  therefore  not  grant  such  an 
exemption. 

The  FAA  recognizes  the  importance 
of  small  community  service  at  JFK  and 
Newark  and  believes  that  this  rule  will 
provide  adequate  opportunity  for 
services  to  small  communities  because 
90  per  cent  of  slots  will  not  be  affected, 
and  the  remaining  10  percent  of  slots 
will  be  auctioned  over  the  first  five 
years  of  the  rule.  Under  these  conditions 
carriers  will  have  the  opportunity  to 
adjust  their  services  to  continue  services 
as  the  market  warrants.  Furthermore, 
the  agency  continues  to  believe  that  a 
system  whereby  upgauging  to  larger 
aircraft  is  completely  voluntary 
decreases  the  likelihood  of  a  whole-sale 
withdrawal  from  smaller  markets. 

Although  there  may  be  a  slight 
reduction  to  small  community  service 
by  not  dedicating  slots  for  those 
particular  cities,  w'e  believe  market 
conditions  and  fuel  prices  are  the 
primary  motivation  for  any  reduction  in 
service,  and  not  a  consequence  of 
federal  action  in  this  rule.  Due  to  these 
facts,  and  the  Administration’s  decision 
to  rely  on  the  market  to  allocate  slots 
according  to  their  highest  and  best  use, 
we  do  not  believe  it  is  appropriate  to 
develop  a  separate  class  of  slots 
specifically  for  use  to  and  from  small 
communities.  The  FAA  wishes  to  avoid 
any  unintended  consequences  on  a 


carrier’s  marketing  and  network 
decisions  that  could  result  from  set 
asides  or  exemptions  for  small 
communities. 

VI.  Regulatory  Notices  and  Analyses 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  4  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  the  Trade  Act  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  to  be 
the  basis  of  U.S.  standards.  Fourth,  the 
Unfunded  Mandate  Reform  Act  of  1995 
(Pub.  L.  104-4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  this  final  rule  (1)  has 
benefits  that  justify  its  costs,  is  a 
“significant  regulatory  action’’  as 
defined  in  §  3(f)  of  Executive  Order 
12866,  which  is  also  known  as  an 
“economically  significant  regulation 
action,”  and  is  “significant”  as  defined 
in  DOT’S  Regulatory  Policies  and 
Procedures;  (2)  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  (3) 
would  not  adversely  affect  international 
trade;  and  (4)  would  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments,  or  on  the  private 
.sector.  These  analyses,  set  forth  in  this 
document,  are  summarized  below. 

Total  Costs  and  Benefits  of  This 
Rulemaking 

Through  implementation  of  an 
auction,  FAA  estimates  that  this  final 
rule  will  result  in  a  long-term 
improvement  in  the  allocation  of  scarce 
slot  resources  at  JFK  and  Newark.  The 
estimated  present  value  of  net  benefits 
of  improved  slot  allocation  by  auctions 
is  $272  million  at  JFK  and  $225  million 
at  Newark  from  2009  to  2019.  The  costs 
of  the  rule,  with  a  present  value  of  $34 
million  at  JFK  and  $20  million  at 
Newark,  are  due  to  the  design. 


implementation  and  participation  in  an 
auction  of  slots.  These  costs  assume  that 
the  full  cost  of  setting  up  the  auction 
mechanism  and  participating  in  the 
auctions  are  individually  borne  at  each 
airport;  in  fact,  if  auctions  are 
conducted  at  more  than  one  airport  in 
the  New  York  area,  the  costs  of  the 
setting  up  and  participating  in  the 
auctions  could  be  shared  among  the 
users  of  the  airports  and  would  be  lower 
on  a  per  airport  basis.  The  net  benefits 
of  the  auctions  are,  therefore,  $238 
million  at  JFK  and  $205  million  at  EWR. 

This  regulatory  impact  analysis 
assumes  as  a  baseline  that  in  the 
absence  of  this  rulemaking,  the  FAA 
would  not  otherwise  impose  long-term 
caps  on  aircraft  operations  at  JFK  and 
Newark.  Therefore,  the  FAA  estimates 
that,  through  the  long-term 
implementation  of  a  cap  on  aircraft 
operations,  this  final  rule  will  result  in 
about  a  25  percent  reduction  in  the 
average  delay  per  operation  at  JFK 
relative  to  a  situation  with  no  cap.  After 
allowing  for  the  lost  consumer  and 
producer  surplus  due  to  a  reduction  in 
air  service  caused  by  the  caps,  the  net 
value  of  the  savings  in  average  delay 
attributable  to  the  cap  generates  a 
present  value  net  benefit  of  about  $1,629 
million  from  2009  to  2019.  At  Newark, 
this  final  rule  will  result  in  about  a  23 
percent  reduction  in  the  average  delay 
per  operation  at  Newark  relative  to  a 
situation  with  no  cap,  generating  a 
present  value  net  benefit  (after 
deducting  lost  producer  and  consumer 
surplus  from  reductions  in  air  service) 
of  about  $634  million  from  2009-2019. 
The  benefits  are  estimated  by  comparing 
the  no-rule  scenario  (similar  to  the 
situation  at  JFK  and  Newark  in  August 
2007)  with  the  proposed  cap. 

Who  Is  Potentially  Affected  by  This 
Rulemaking 

•  Operators  of  scheduled  and  non- 
scheduled,  domestic  and  international 
flights,  and  new  entrants  who  do  not  yet 
operate  at  JFK  or  EWR. 

•  All  communities,  including  small 
communities  with  air  service  to  JFK  or 
EWR. 

•  Passengers  of  scheduled  flights  to 
JFK  or  EWR. 

•  The  Port  Authority  of  New'  York 
and  New  Jersey,  which  operates  the 
airports. 

•  Pas.sengers  on  scheduled  and 
unscheduled  flights  in  New  York 
airspace. 

Key  Assumptions 

•  Baseline  JFK;  No  operating 
authorizations  or  caps  (the  rule  wall 
generate  approximately  $1,867  billion  in 
net  benefits  compared  to  this  case,  of 
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which  approximately  $238  million  is 
due  to  reallocation  benefits  associated 
with  the  auctions  and  the  balance  due 
to  the  caps). 

•  Baseline  EWR:  No  operating 
authorizations  or  caps  (the  rule  will 
generate  approximately  $839  billion  in 
net  benefits  compared  to  this  case,  of 
which  approximately  $205  million  is 
due  to  reallocation  benefits  associated 
with  the  auctions  and  the  balance  due 
to  the  caps). 

•  A  cap  on  operations  from  81 
scheduled  operations  plus  one  to  two 
unscheduled  operations  per  hour  at 
each  airport,  which  features: 

•  100  percent  of  slots  ^9  held  by 
carriers  with  fewer  than  21  slots  at  each 
airport  will  be  reassigned  to  the  carrier 
with  10  years  of  life; 

•  For  holders  with  21  or  more  slots, 

90  percent  of  slots  above  the  baseline  of 
20  slots  will  be  reassigned  to  the  carrier 
with  leases  of  10  years  and  ten  percent 
of  slots  above  the  baseline  will  be 
assigned  to  the  carrier  with  shorter 
leases  and  then  auctioned  over  five 
years. 

•  For  the  purposes  of  this  evaluation, 
the  effective  date  is  (11/1/08). 

Other  Important  Assumptions 

•  Discount  Rates — 7% 

•  Period  of  Analysis — 2009  through 
2019  (The  rule  will  sunset  in  ten  years) 

•  Assumes  2008  Constant  Year 
Dollars. 

•  Passenger  Value  of  Travel  Time — 
$30.02  per  hour.'^“ 

Alternatives  We  Have  Considered 

•  No  caps:  The  FAA  expects  that 
without  regulatory  caps,  operators 
would  expand  operations  at  both 
airports  above  current  levels,  and  hence 
further  worsen  airport  delays. 

•  Caps  without  auctions:  This 
alternative  would  impose  caps  at  81 
scheduled  operations  plus  one  to  two 
unscheduled  operations  per  hour;  it 
would  implicitly  assign  operations  to 
current  holders  of  operating 
authorizations  at  the  airports. 

•  Caps  with  auctions:  This  alternative 
would  permanently  impose  caps  at  81 
scheduled  operations  plus  one  to  two 
unscheduled  operations  per  hour;  it 
would  assign  the  large  majority  of 
operations  to  current  holders  of 
operating  authorizations  at  the  airport; 


A  “slot”  is  defined  as  the  right  to  land  or  depart 
(not  both)  in  IFR  conditions  in  a  30-minute  time 
window. 

®“GRA,  Incorporated  “Economic  Values  for  FAA 
Investment  and  Regulatory  Decisions,  A  Guide”, 
prepared  for  FAA  Office  of  Aviation  Policy  and 
Plans,  (October  3,  2007).  The  passenger  value  of 
time  reflects  a  mix  of  business  and  leisure  travel 
developed  for  the  New  York  area. 


and  would  auction  a  small  but 
consistent  number  of  slots  for  the  first 
five  years  of  the  rule. 

Benefits  of  This  Rulemaking 

Since  publishing  the  NPRM,  we  have 
updated  our  benefit  estimates,  with  a 
significant  upward  adjustment  to  the 
cap  benefits  at  JFK.  This  adjustment  was 
necessary  because  the  FAA  identified  a 
calculation  error  attributable  to  an 
incorrect  reference  to  an  output  value  in 
the  airport  delay  model.  We  also  made 
a  smaller,  downward  adjustment  to  the 
Newark  cap  benefits.  Finally,  we 
reduced  the  estimated  net  benefits  of 
improved  slot  allocation  caused  by  the 
auctions  at  both  airports  relative  to 
those  recorded  in  the  NPRM.  These 
latter  reductions  resulted  from  the 
higher  estimates  of  airline  auction 
participation  costs  that  we  used  in  the 
final  regulatory  evaluation  for  this  final 
rule. 

A  detailed  discussion  of  the  applied 
methodology  as  related  to  consumer  and 
producer  surplus  can  be  found  in  the 
final  regulatory  evaluation.  The  primary 
benefits  of  this  rulemaking  are  due  to 
the  delay  reduction  from  the  caps  on 
operations  and  an  improvement  in  the 
efficiency  of  allocation  of  scarce  slot 
resources  through  the  use  of  an  auction 
mechanism  and  secondary  slot 
subleasing  markets  characterized  by 
clearly  defined  property  rights. 

Costs  of  This  Rulemaking 

The  major  costs  of  this  final  rule  are 
the  costs  to  the  public  and  private 
sectors  of  designing,  implementing  and 
participating  in  the  auction. 

Additionally,  the  implementation  of 
caps  under  this  rulemaking  will  lead  to 
a  reduction  in  flights  into  JFK  and 
Newark  compared  to  what  would  occur 
without  the  caps.  The  FAA  has 
estimated  the  value  of  these  scheduled 
flight  reductions  and  has  deducted  them 
from  the  delay  benefits  of  the  caps  at 
each  airport  to  calculate  overall  net 
benefits  of  the  caps. 

Paperwork  Reduction  Act 

This  proposal  contains  the  following 
new  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3507(d)),  the  FAA  has 
submitted  the  information  requirements 
associated  with  this  proposal  to  the 
Office  of  Management  and  Budget  for  its 
review. 

The  ATA  claimed  that  the  FAA’s 
estimate  of  the  paperwork  burden  of  the 
rule  is  “totally  flawed”  and  understated. 
It  cited  what  it  believed  to  be  an 
inconsistency  in  the  PRA  estimates  for 
both  JFK  and  EWR  in  which  the  first 


year  burden  hours  were  not  added  to 
recurring  annual  hours  in  the  NPRM.  In 
fact,  the  FAA  believed  it  was  clear  in  its 
presentation  that  the  first  year  and 
annual  recurring  numbers  were  additive 
for  the  first  year.  However,  to  avoid 
misunderstanding,  the  combined  first 
year  and  recurring  year  burdens  for  both 
airports  are  given  a  separate  line  item  in 
this  final  rule. 

The  ATA  claimed  that  realistically, 
management  of  this  program  will  take  at 
a  minimum  50%  of  a  management 
employee’s  time  and  could  require  a  full 
time  employee,  depending  on  the  final 
rule.  The  FAA  notes  that  the  analysis  of 
paperwork  burden  does  not  attempt  to 
include  the  time  required  to  participate 
in  auctions,  only  the  reporting 
requirements  to  the  government.  The 
full  assessment  of  time  that  an  airline 
might  spend  in  its  voluntary 
participation  in  an  auction  is  provided 
in  the  Final  Regulatory  Evaluation  of 
this  rule.  However,  the  FAA  has  added 
a  significant  recurring  burden  of  32 
hours  per  carrier  per  year  at  each  airport 
in  which  an  auction  occurs  (inserted  in 
the  paperwork  requirements  of  Section 
93.165(c)  below).  The  FAA  made  this 
change  to  reflect  the  paperwork  required 
if  a  carrier  actually  participates  in  an 
auction.  This  addition  of  time  to  the 
PRA  estimate  leads  to  a  considerable 
increase  in  the  total  labor  hours 
assigned  to  PRA  purposes  under  this 
rule. 

The  ATA  also  noted  that  there  will  be 
significant  legal  fees  associated  with 
negotiating,  drafting,  executing  and 
monitoring  the  secondary  market.  The 
FAA  believes  that  the  reporting  labor 
requirements  estimated  under  Section 
93.168  for  the  PRA  reflect  the  actual 
reporting  requirement  burden,  noting 
that  the  negotiating  of  the  sublease  itself 
is  not  an  activity  involving  reporting  to 
the  government.  The  FAA  reemphasizes 
that  participation  in  the  auction  and 
secondaiy  market  are  not  requirements 
of  this  rule.  A  carrier  with  existing  slots 
at  JFK  and  EWR  is  permitted  to  continue 
operations  at  the  airport  using  the 
common  slots  provided  to  them  as  part 
of  this  final  rule.  Carriers  will  only  need 
to  engage  in  the  secondary  market  and 
auctions  if  they  choose  to  buy,  lease  or 
sell  slots. 

The  information  requirements  in 
today’s  rule  are  similar  to  those 
specified  in  the  just-issued  final  rule  for 
congestion  management  at  LaGuardia 
Airport.  The  FAA  has  modified  these 
requirements  for  JFK  and  EWR  and 
summarized  them  below. 

Title:  Congestion  Management  Rule 
for  John  F.  Kennedy  International 
Airport  and  Newark  Liberty 
International  Airport. 
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Summary:  The  FAA  is  assigning  the 
majority  of  operational  slots  at  JFK  and 
Newark  to  current  occupants  and 
developing  a  secondary  market  by 
annually  auctioning  off  a  limited 
number  of  slots  at  each  airport.  This 
rule  also  contains  provisions  for  use-or- 
lose  and  withdrawal  for  operational 
need.  The  rule  will  sunset  in  ten  years. 
More  information  on  the  requirements 
adopted  today  is  detailed  elsewhere  in 
today’s  notice. 

Use  of:  The  information  is  reported  to. 
the  FAA  by  scheduled  operators  holding 
slots  at  JFK  and  Newark.  The  FAA  logs, 
verifies,  and  processes  the  requests 
made  by  the  operators. 

This  information  is  used  to  allocate, 
track  usage,  withdraw,  and  confirm 
transfers  of  slots  among  the  operators 
and  facilitates  the  transfer  of  slots  in  the 
secondary  market.  The  FAA  also  uses 
this  information  in  order  to  maintain  an 
accurate  accounting  of  operations  to 
ensure  compliance  with  the  operations 
permitted  under  the  rule  and  those 
actually  conducted  at  the  airports. 

Respondents:  The  respondents  to  the 
information  requirements  in  today’s  rule 
are  scheduled  carriers  with  existing 
service  at  JFK  and  Newark,  carriers  that 
plan  to  enter  the  JFK  and  Newark 
markets  (by  auction  or  secondary 
market),  and  carriers  that  enter  the  JFK 
and  Newark  market  in  the  future.  There 
are  currently  seventy-seven  (77)  carriers 
with  existing  scheduled  service  at  JFK 
and  thirty-nine  (39)  carriers  with 
existing  scheduled  service  at  Newark. 
Various  carriers  included  in  these  totals 
have  service  at  both  airports. 

Frequency:  The  information  collection 
requirements  of  the  rule  involve 
scheduled  carriers  notifying  the  FAA  of 
their  use  of  slots.  Each  carrier  must 
notify  the  FAA  of  its:  (1)  Designation  of 
50  percent  of  its  Limited  Slots,  if 
applicable,  as  well  as  auction 
paperwork  requirements;  (2)  request  for 
confirmation  to  sublease  slots;  (3) 
consent  to  transfer  slots  under  the 
transferring  Carrier’s  marketing  control; 
(4)  requests  for  confirmation  of  one-for- 
one  slot  trades;  (5)  slot  usage 
(operations);  (6)  request  for  assignment 
of  slots  available  on  a  temporary  basis; 
and  (7)  usage  rate  as  detailed  in  the  rule. 

Annual  Burden  Estimate:  The  annual 
reporting  burden  for  each  subsection  of 
the  rule  is  presented  below.  Annual 
burden  estimates  presented  in  today’s 
notice  are  based  on  burden  estimates 
from  the  final  rule  “Congestion 
Management  Rule  for  LaGuardia 
Airport”  (Docket  No.  FAA-2006-25709; 
Notice  No.  08-04). 

The  burden  is  calculated  by  the 
following  formula : 


Annual  Hourly  Burden  =  (#  of 
respondents)  *  (time  involved)  * 
(frequency  of  the  response). 

§  93.164(c)(2)  Categories  of  Slots:  A 
Carrier  shall  designate  50  percent  of  its 
Limited  Slots 

JFK 

(4  carriers  with  Limited  Slots)  *  (80 
hours  per  submittal)  =  320  hours. 

Based  on  the  current  allocation  of 
Operating  Authorizations  and  the  level 
of  baseline  operations  each  carrier 
would  be  assigned  under  today’s 
proposal,  we  assumed  the  four  carriers 
with  the  most  operations  at  JFK  would 
expend  up  to  ten  days  of  planning  time 
each,  potentially  80  hours,  to  develop 
and  submit  their  designations  of  50 
percent  of  its  Limited  Slots,  for  a  total 
of  320  hours.  This  designation  would 
occur  once,  ten  days  after  the  final  rule 
effective  date. 

Newark 

(1  carrier)  *  (240  hours  per  submittal) 

=  240  hours. 

(5  carriers)  *  (80  hours  per  submittal) 

=  400  hours. 

Total  Annual  Hourly  Burden  =  640 
hours. 

Based  on  the  projected  allocation  of 
Operating  Authorizations  and  the  level 
of  baseline  operations  each  carrier  will 
be  assigned  under  today’s  rule,  we 
assumed  that  one  carrier.  Continental 
Airlines,  with  the  most  operations  at 
Newark  would  expend  up  to  30  days  of 
planning  time,  potentially  240  hours,  to 
develop  and  submit  its  designation  of  50 
percent  of  its  Limited  Slots.  The 
remaining  five  carriers  required  to 
designate  Limited  Slots  would  each 
expend  up  to  10  days  of  planning  time, 
potentially  80  hours  each,  to  develop 
and  submit  their  designation  of  50 
percent  of  their  Limited  Slots.  These 
five  cariiers  would  therefore  need  400 
hours.  In  total,  the  six  carriers  at 
Newark  required  to  designate  Limited 
Slots  would  require  640  hours  of  effort 
to  make  the  designation.  This 
designation  would  occur  once,  ten  days 
after  the  final  rule  effective  date. 

Section  93.165(c)  Initial  Assignment  of 
Slots 

JFK 

(77  carriers)  *  (32  hours  per  carrier)  * 
(1  occurrence  per  year)  =  1,462  hours 
Whereas  the  FAA  does  not  believe 
that  all  carriers,  or  even  a  majority,  will 
participate  in  each  auction,  we  have 
assumed  for  this  exercise  that  the  77 
carriers  operating  at  JFK  will  expend  be 
required  to  allocate  some  time  to 
develop  and  submit  the  paperwork 
required  if  a  carrier  actually  participates 


in  an  auction.  Specifically,  this 
paperwork  includes  the  Auction 
Expression  of  Interest  and  the  bid  file  to 
FAA  auction  system.  These  paperwork 
submission  requirements  will  be  filed 
electronically.  Note  that  the  estimate 
below  does  not  include  auction 
participation  labor  and  costs. 
Participation  in  auctions  is  voluntary 
and  these  hours  and  costs  (which 
encompass  those  for  paperwork 
requirements)  are  quantified  and  treated 
as  a  cost  of  the  rule  in  the  Final 
Regulatory  Evaluation. 

Newark 

(39  carriers)  *  (32  hours  per  carrier)  * 

(1  occurrence  per  year)  =  1,248  hours 

Section  93.166(b)-(c)  Assignment  of 
New  or  Returned  Slots 

We  made  no  assumptions  about 
additional  workload  for  carriers  at  either 
airport  associated  with  the  lATA-like 
administrative  process  for  assigning 
new  or  returned  slots.  Workload  would 
vary  depending  on  how  many  (if  any) 
new  or  returned  slots  were  to  develop 
at  either  airport  over  the  10  year  period 
of  the  proposed  rule.  In  any  case 
carriers  are  already  familiar  with  and 
use  lATA-like  allocation  methods  and 
would  handle  them  in  the  course  of 
normal  operations  at  JFK  and  Newark. 

Section  93.168  (b),(d),(f)  Sublease  and 
Transfer  of  Slots 

JFK 

(18  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
108  hours. 

(59  carriers)  *  (1.5  hours  per 
submittal)  *  (2  occurrences  per  year)  = 
177  hours. 

Total  Annual  Hourly  Burden  =  285 
hours. 

Based  on  burden  estimates  from 
“Congestion  Management  Rule  for 
LaGuardia  Airport,”  we  assumed  tbe  77 
carriers  operating  at  JFK  would  expend 
one  and  one  half  hours  for  each 
occurrence  of  a  lease  or  transfer  of  a 
slot.  For  each  operator  with  6  or  more 
slots  (18  carriers  total),  we  assumed  that 
a  lease  or  transfer  of  a  slot  would  occur 
on  average  quarterly.  For  each  operator 
with  fewer  than  6  slots  (59  carriers 
total),  we  assumed  that  a  lease  or 
transfer  of  a  slot  would  occur  on  average 
biannually.  The  total  annual  hourly 
burden  for  all  carriers  collectively 
would  be  285  hours. 

Newark 

(1  carrier)  *  (1.5  hours  per  submittal) 

*  (16  occurrences  per  year)  =  24  hours. 

(12  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
72  hours. 
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(26  carriers)  *  (1.5  hours  per 
submittal)  *  (2  occurrences  per  year)  = 

78  hours. 

Total  Annual  Hourly  Burden  =  174 
hours. 

As  with  JFK,  we  assumed  the  39 
carriers  operating  at  Newark  would 
expend  one  and  one  half  hours  for  each 
occurrence  of  a  lease  or  transfer  of  a 
slot.  For  the  largest  operator,  we 
assumed  that  a  lease  or  transfer  of  four 
slots  would  occur  on  average  quarterly. 
For  those  operators  at  Newark  with  6  or 
more  slots  (12  carriers  total,  excluding 
Continental  Airlines),  we  assumed  that 
a  lease  or  transfer  of  a  slot  would  occur 
on  average  quarterly.  For  each  operator 
with  fewer  than  6  slots  (26  carriers 
total),  we  assumed  that  a  lease  or 
transfer  of  a  slot  would  occur  on  average 
biannually.  The  total  annual  hourly 
burden  for  all  carriers  collectively 
would  be  174  hours. 

Section  93.169  (b),  (d)  One-for-One 
Trades  of  Slots 

JFK 

(18  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
108  hours. 

(59  carriers)  *  (1.5  hours  per 
submittal)  *  (2  occurrences  per  year)  = 
177  hours. 

Total  Annual  Hourly  Burden  =  285 
hours. 

Based  on  burden  estimates  from 
“Congestion  Management  Rule  for 
LaGuardia  Airport,”  we  assumed  the  77 
carriers  operating  at  JFK  would  expend 
one  and  one  half  hours  on  paperwork 
for  each  occurrence  of  a  one-for-one 
trade  of  a  slot.  For  each  operator  with 
6  or  more  slots  (18  carriers  total),  we 
assumed  that  a  one-for-one  slot  trade 
would  occur  on  average  quarterly.  For 
each  operator  with  fewer  than  6  slots 
(59  carriers  total),  we  assumed  that  a 
one-for-one  slot  trade  would  occur  on 
average  biannually.  The  total  annual 
hourly  burden  would  be  285  hours. 

Newark 

(1  carrier)  *  (1.5  hours  per  submittal) 

*  (16  occurrences  per  year)  =  24  hours. 

(12  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
72  hours. 

(26  carriers)  *  (1.5  hours  per 
submittal)  *  (2  occurrences  per  year)  = 
78  hours. 

Total  Annual  Hourly  Burden  =  174 
hours. 

As  with  JFK,  we  assumed  the  39 
carriers  operating  at  Newark  would 
expend  one  and  one  half  hours  on 
paperwork  for  each  occurrence  of  a  one- 
for-one  trade  of  a  slot.  For  the  largest 
operator,  we  assumed  that  a  one-for-one 


trade  of  four  slots  would  occur  on 
average  quarterly.  For  those  operators  at 
Newark  with  6  or  more  slots  (12  carriers 
total,  excluding  Continental  Airlines), 
we  assumed  that  a  one-for-one  slot  trade 
would  occur  on  average  quarterly.  For 
each  operator  with  fewer  than  6  slots 
(26  carriers  total),  we  assumed  that  a 
one-for-one  slot  trade  would  occur  on 
average  biannually.  The  total  annual 
hourly  burden  would  be  174  hours. 

Section  93.172(a)-(b)  Reporting 
Requirements 

JFK 

(77  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
462  hours 

This  estimate  is  based  on  burden 
estimates  from  the  “Congestion 
Management  Rule  for  LaGuardia 
Airport”  (Docket  No.  FAA-2006-25709: 
Notice  No.  08-04).  We  assume  the  77 
carriers  operating  at  JFK  would  expend, 
on  average,  one  and  one  half  hours  two 
times  per  summer  and  winter  season  to 
submit  the  data  required  by  §  93.172. 

Newark 

(39  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
234  hours. 

This  estimate  is  based  on  burden 
estimates  from  the  “Congestion 
Management  Rule  for  LaGuardia 
Airport”  (Docket  No.  FAA-2006-25709; 
Notice  No.  08-04).  We  assume  the  39 
carriers  operating  at  Newark  would 
expend,  on  average,  one  and  one  half 
hours  every  two  months  to  submit  the 
data  required  by  §93.172. 

Summary 

JFK 

Total  First  Year  Hourly  Burden — 320 
Hours. 

Total  First  Year  Hourly  Burden  Plus 
Recurring  Cost  in  First  Year — 3,816 
Hours. 

Total  Recurring  Annual  Hourly 
Burden  (per  year  for  10  years) — 3,496 
Hours. 

Newark 

Total  First  Year  Hourly  Burden — 640 
Hours. 

Total  First  Year  Hourly  Burden  Plus  ' 
Recurring  Cost  in  First  Year — 2,470 
Hours. 

Total  Recurring  Annual  Hourly 
Burden  (per  year  for  10  years) — 1,830 
Hours. 

The  burden  estimates  for  JFK  and 
Newark  do  not  include  the  time 
required  to  participate  in  the  annual 
auctions.  The  FAA  provides 
participation  hour  and  cost  estimates  in 
its  Final  Regulatory  Evaluation  for  this 
rule. 


According  to  the  1995  amendments  to 
the  Paperwork  Reduction  Act  (5  CFR 
1320.8(b)(2)(vi)),  an  agency  may  not 
collect  or  sponsor  the  collection  of 
information,  nor  may  it  impose  an 
information  collection  requirement 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  information  collection 
will  be  published  in  the  Federal 
Register,  after  the  Office  of  Management 
and  Budget  approves  it. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  “as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.”  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
would,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear.  The  basis  for  such  FAA 
determination  follows. 

The  final  rule  most  directly  affects 
four  scheduled  operators  at  JFK  (Delta 
Air  Lines,  JetBlue  Airways,  American 
Airlines,  and  United  Airlines)  and  six 
scheduled  operators  at  Newark 
(Continental  Airlines,  American 
Airlines,  United  Airlines,  Delta  Air 
Lines,  U.S.  Airways,  and  Northwest 
Airlines).  These  carriers  will  receive  one 
or  more  Limited  Slots.  None  of  these 
carriers  are  small  businesses.  However, 
the  FAA  considered  that  some  small 
regional  operators  affiliated  with  these 
carriers  and  using  slots  provided  by 
these  carriers  could  be  affected.  Based 
on  a  review  of  the  number  of  employees 
for  each  scheduled  operator,  the  FAA 
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found  that  only  one  scheduled  operator 
(CommutAir)  at  JFK,  and  none  at 
Newark,  are  considered  small  by  Small 
Business  Administration  size  standards 
(in  this  case,  firms  with  1,500  or  fewer 
employees).  CommutAir  operates  under 
the  name  Continental  Connection  for 
Continental  Airlines.  Continental 
Airlines  has  fewer  than  20  operations 
per  day  at  JFK  and  therefore  neither  it 
nor  CommutAir  is  affected  by  this  rule. 

As  discussed  in  more  detail'  in  the 
final  rule,  several  commenters 
expressed  their  concern  that  this  rule 
may  adversely  affect  service  to  small 
communities  because  the  rule  will  make 
operating  at  JFK  and  EWR  more 
expensive,  particularly  because  such 
communities  are  served  by  smaller 
aircraft  with  higher  per  seat  costs. 

The  FAA  believes  that  this  rule  will 
provide  adequate  opportunity  for 
services  to  small  communities  because 
more  than  90  percent  of  slots  at  JFK  and 
EWR  w'ill  not  be  affected,  and  the 
remaining  less  than  10  percent  of  slots 
will  be  auctioned  in  2  percent 
increments  over  the  first  five  years  of 
the  rule.  Moreover,  once  auctioned,  a 
carrier  may  or  may  not  upgauge  a  slot. 
The  agency  believes  that  a  system 
whereby  upgauging  to  larger  aircraft  is 
completely  voluntary  decreases  the 
likelihood  of  a  wholesale  withdrawal 
from  smaller  markets. 

There  may  be  a  slight  reduction  in 
small  community  service  by  not 
dedicating  slots  for  those  particular 
cities,  but  we  believe  market  conditions 
and  fuel  prices  are  the  primary 
motivation  for  any  reduction  in  service 
rather  than  a  consequence  of  federal 
action  in  this  rule.  We  believe  market 
forces  will  generate  appropriate 
allocations  of  slots  and  do  not  believe  it 
is  appropriate  to  develop  a  separate 
class  of  slots  specifically  for  use  to  and 
from  small  communities. 

Using  Enhanced  Traffic  Management 
System  (ETMS)  data,  the  FAA  has 
determined  that  there  are  approximately 
54  identifiable  unscheduled  operators  at 
JFK  and  61  identifiable  unscheduled 
operators  at  Newark  who  could  be 
affected  by  this  rule.  While  some  of 
these  operators  may  be  small 
businesses,  the  FAA  does  not  believe 
they  will  be  significantly  impacted  by 
this  rulemaking.  These  operators 
typically  have  greater  flexibility  to 
adjust  operations  and  carry  out  very  few 
operations  during  peak  hours  compared 
to  scheduled  opearators.  During  peak 
hours  in  the  summer  of  2007,  there  were 
fewer  than  two  average  unscheduled 
operations  per  hour  at  each  airport, 
whereas  the  proposed  rule  would  allow 
1  to  2  operations  per  hour.  In  summary, 
while  the  final  rule  reduces  the  number 


of  unscheduled  operations  per  hour,  it 
does  not  significantly  affect  the  overall 
number  of  current  unscheduled 
operations  that  take  place  at  each 
airport. 

Using  2007  Census  data,  the  FAA  has 
also  reviewed  whether  there  would  be 
interruptions  to  service  to  communities 
with  a  population  of  less  than  50,000. 

We  do  not  know  if  there  will  be  any 
service  interruptions  as  a  result  of  the 
rule.  In  the  IRE,  we  reviewed  population 
statistics  for  every  city  served  from  JFK 
and  Newark  in  August  2007  (the  base 
for  initial  allocation  of  slots  under  the 
proposal)  and  found  none  with  a 
population  of  less  50,000.  The  ATA, 
however,  identified  two  cities — Bangor, 
Maine,  and  Burlington,  Vermont — that  it 
stated  fell  below  50,000  in  population. 
The  FAA  notes,  however,  that  the 
metropolitan  areas  of  these  cities  are 
well  above  50,000,  with  Bangor  at 
91,000  as  of  2000  and  Burlington  at 
169,000. 

The  ATA  identified  an  inconsistency 
in  the  definition  of  small  community 
that  was  used  in  the  NPRM  and  the  IRE. 
The  FAA  concedes  that  the  definition  of 
a  small  community  used  in  the  IRE  was 
too  expansive,  involving  any 
community  served  by  a  small  or  non¬ 
hub  airport.  The  correct  definition  for 
this  rulemaking  is  the  50,000  threshold 
value  used  in  the  NPRM. 

Therefore,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39),  as  amended  by  the 
Uruguay  Round  Agreements  Act  (Pub. 

L.  103-465),  prohibits  Federal  agencies 
from  establishing  any  standards  or 
engaging  in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 

Pursuant  to  these  Acts,  the 
establishment  of  standards  or  engaging 
in  related  activities  is  not  considered  as 
creating  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States, 
so  long  as  the  standards  and  activities 
have  a  legitimate  domestic  objective, 
such  as  the  protection  of  safety,  and  do 
not  operate  in  a  manner  that  excludes 
imports  that  meet  this  objective.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  notes  the  rule 
to  establish  slots  and  limited  auctions  of 
slot  leases  at  JFK  and  Newark  is 
necessary  for  the  efficient  utilization  of 
the  national  airspace  system,  and  has 
assessed  the  effects  of  this  rulemaking  to 
ensure  that  the  final  rule  will  not 


impose  costs  or  barriers  to  international 
entities  within  the  national  airspace 
system. 

Foreign  entities  at  both  JFK  and 
Newark  will  not  have  any  slots 
classified  as  Limited  Slots.  Foreign 
carriers  might  benefit  from  the  rule  if 
they  choose  to  participate  in  the 
proposed  auction  to  acquire  additional 
slots  or  to  sublease  slots  in  the 
secondary  market.  Several  foreign 
carriers  further  note  that  a  reduction  in 
service  to  small  communities  could 
negatively  affect  their  opportunities  to 
provide  a  wide  variety  of  services  with 
their  U.S.  carrier  partners.  As  explained 
above,  the  FAA  believes  that  this  rule 
will  provide  adequate  opportunity  for 
services  to  small  communities.  Foreign 
trade  will  not  be  adversely  affected. 

Unfunded  Mandate  Asses.sment 

The  Unfunded  Mandate  Reform  Act  of 
1995  (the  Act)  is  intended,  among  other 
things,  to  curb  the  practice  of  imposing 
unfunded  Federal  mandates  on  State, 
local,  and  tribal  governments.  Title  II  of 
the  Act  requires  each  Federal  agency  to 
prepare  a  written  statement  assessing 
the  effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  an  expenditure  of  Si 00  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year  by  State,  Ipcal,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector;  such  a  mandate  is 
deemed  to  be  a  “significant  regulatory 
action.”  The  FAA  currently  uses  an 
inflation-adjusted  value  of  $136.1 
million  in  lieu  of  $100  million.  This 
final  rule  does  not  contain  such  a 
mandate.  The  requirements  of  Title  11  do 
not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and,  therefore, 
would  not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. lE,  “Environmental 
Impacts:  Policies  and  Procedures” 
identifies  FAA  actions  that  are  normally 
categorically  excluded  from  preparation 
of  an  environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(NEPA)  in  the  absence  of  extraordinary 
circumstances.  The  FAA  has 
determined  that  this  rulemaking 
•  qualifies  for  the  categorical  exclusions 
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identified  in  paragraph  312d  “Issuance 
of  regulatory  documents  (e.g.,  Notices  of 
Proposed  Rulemaking  and  issuance  of 
Final  Rules)”  covering  administration  or 
procedural  requirements  (does  not 
include  Air  Traffic  procedures;  specific 
Air  Traffic  procedures  that  are 
categorically  excluded  are  identified 
under  paragraph  311  of  this  Order)”  and 
paragraph  312f,  “Regulations,  standards 
and  exemptions  (excluding  those  which 
if  implemented  may  cause  a  significant 
impact  on  the  human  environment.)”  It 
has  further  been  determined  that  no 
extraordinary  circumstances  exist  that 
may  cause  a  significant  impact  and 
therefore  no  further  environmental 
review  is  required.  The  FAA  has 
documented  this  categorical  exclusion 
determination.  A  copy  of  the 
determination  and  underlying 
documents  has  been  included  in  the 
Docket  for  this  rulemaking.  FAA 
received  no  comments  explicitly 
addressing  the  documented  categorical 
exclusion.  Minor  changes  have  been 
macteto  the  documentation  that  was 
available  for  the  NPRM.  FAA  Order 
1050. lE,  “Environmental  Impacts: 
Policies  and  Procedures”  identifies  FAA 
actions  that  are  normally  categorically 
excluded  from  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(NEPA)  in  the  absence  of  extraordinary 
circumstances. 

The  FAA  has  determined  that  this 
rulemaking  qualifies  for  the  categorical 
exclusions  identified  in  paragraph  312d 
“Issuance  of  regulatory  documents  [e.g., 
Notices  of  Proposed  Rulemaking  and 
issuance  of  Final  Rules)”  covering 
administration  or  procedural 
requirements  (does  not  include  Air 
Traffic  procedures;  specific  Air  Traffic 
procedures  that  are  categorically 
excluded  are  identified  under  paragraph 
311  of  this  Order)”  and  paragraph  312f, 
“Regulations,  standards  and  exemptions 
(excluding  those  which  if  implemented 
may  cause  a  significant  impact  on  the 
human  environment.)”  It  has  further 
been  determined  that  no  extraordinary 
circumstances  exist  that  may  cause  a 
significant  impact  and  therefore  no 
further  environmental  review  is 
required.  The  FAA  has  documented  this 
categorical  exclusion  determination.  A 
copy  of  the  determination  and 
underlying  documents  will  be  included 
in  the  Docket  for  this  rulemaking.  FAA 
received  no  comments  explicitly 
addressing  the  documented  categorical 
exclusion.  Minor  changes  have  been 
made  to  the  documentation  that  was 
available  for  the  NPRM. 


Regulations  That  Signibcantly  Affect 
Energy  Supply,  Distribution,  or  Use 

The  FAA  has  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (May  18,  2001).  We 
have  determined  that  it  is  not  a 
“significant  energy  action”  under  the 
executive  order  because  W'hile  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  it  is  not  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of 
rulemaking  documents  using  the 
Internet  by — 

1.  Searching  the  Federal  eRulemaking 
Portal  (h  ttp .7/ www. regula ti ons.gov); 

2.  Visiting  the  FAA’s  Regulations  and 
Policies  web  page  at  http:// 
www.faa.gov/regulations_policies/;  or 

3.  Accessing  the  Government  Printing 
Office’s  web  page  at  http:// 
www.gpoaccess.gov/fr/index.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Avdation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

You  may  access  all  documents  the 
FAA  considered  in  developing  this  final 
rule,  including  economic  analyses  and 
technical  reports,  from  the  internet 
through  the  Federal  eRulemaking  Portal 
referenced  in  paragraph  (1). 

VII.  Regulatory  Text 

List  of  Subjects  in  14  CFR  Part  93 

Air  traffic  control.  Airports, 
Navigation  (air). 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES 

■  1.  The  authority  for  part  93  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40109, 40113,  44502,  44514,  44701,  44719, 
46301. 

■  2.  Part  93  is  amended  by  adding 
Subpart  N  to  read  as  follows: 

Subpart  N — John  F.  Kennedy  International 
Airport  and  Newark  Liberty  International 
Airport  Traffic  Rules 

Sec. 


93.161  Applicability. 

93.162  Definitions. 

93.163  Slots  for  scheduled  arrivals  and 
departures. 

93.164  Categories  of  slots. 

93.165  Initial  assignment  of  slots. 

93.166  Assignment  of  hew  or  returned  slots. 

93.167  Reversion  and  withdrawal  of  slots. 

93.168  Sublease  and  transfer  of  slots. 

93. 169  One-for-one  trade  of  slots. 

93.170  Minimum  usage  requirements. 

93.171  Unscheduled  operations. 

93.172  Reporting  requirements. 

93.173  Administrative  provisions. 

Subpart  N — John  F.  Kennedy 
International  Airport  and  Newark 
Liberty  Internationai  Airport  Traffic 
Ruies 

§93.161  Applicability. 

(a)  This  subpart  prescribes  the  air 
traffic  rules  for  the  arrival  and  departure 
of  aircraft  used  for  scheduled  and 
unscheduled  service,  other  than 
helicopters,  at  John  F.  Kennedy 
International  Airport  (JFK)  and  Newark 
Liberty  International  Airport  (Newark). 

(b)  This  subpart  also  prescribes 
procedures  for  the  assignment,  transfer, 
sublease  and  withdrawal  of  slots  issued 
by  the  FAA  for  scheduled  operations  at 
JFK  and  Newark. 

(c)  The  provisions  of  this  subpart 
apply  to  JFK  and  Newark  during  the 
hours  of  6  a.m.  through  10:59  p.m.. 
Eastern  Time.  No  person  shall  operate 
any  scheduled  arrival  or  departure  into 
or  out  of  JFK  or  Newark  during  such 
hours  without  first  obtaining  a  slot  in 
accordance  with  this  subpart.  No  person 
shall  conduct  an  unscheduled  operation 
to  or  from  JFK  or  Newark  during  such 
hours  without  first  obtaining  a 
reservation. 

(d)  A  U.S.  Air  Carrier  conducting 
operations  solely  under  another  carrier’s 
marketing  control  with  unified 
inventory  control  shall  not  be 
considered  a  separate  carrier  for 
purposes  of  this  rule. 

(e)  The  slots  assigned  under  this 
subpart  terminate  at  11  p.m.  on  March 
30,  2019. 

§93.162  Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Airport  Reservation  Office  (ARO)  is  an 
operational  unit  of  the  FAA’s  David  J. 
Hurley  Air  Traffic  Control  System 
Command  Center.  It  is  responsible  for 
the  administration  of  reservations  for 
unscheduled  operations  at  JFK  and 
Newark. 

Baseline  operations  are  those 
common  slots  held  by  a  carrier  at  JFK 
or  Newark  on  December  9,  2008,  that  do 
not  exceed  20  operations  per  day. 

Carrier  is  a  U.S.  or  foreign  carrier  with 
authority  to  conduct  scheduled  service 
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under  parts  121, 129,  or  135  of  this 
chapter  and  the  appropriate  economic 
authority  for  scheduled  service  under  14 
CFR  chapter  II  and  49  U.S.C.  chapter 
401,  411  and  413. 

Common  slot  is  a  slot  that  is  assigned 
by  the  FAA  as  a  lease  under  its 
cooperative  agreement  authority  for  the 
length  of  this  rule. 

Enhanced  Computer  Voice 
Reservation  System  (e-CVRS)  is  the 
system  used  by  the  FAA  to  make  arrival 
or  departure  reservations  for 
unscheduled  operations  at  JFK,  Newark, 
and  other  designated  airports. 

Limited  slot  is  a  slot  held  every  day, 
the  lease  for  which  expires  prior  to  the 
expiration  of  this  rule  for  subsequent 
award  by  the  FAA  as  an  unrestricted 
slot. 

New  Entrant  is  any  carrier  that  is 
administratively  allocated  a  total  of  8  or 
fewer  slots  on  any  day  of  the  week  at 
JFK  or  Newark,  respectively,  during 
controlled  hours  at  any  point  during  the 
duration  of  the  rule. 

Public  charter  is  defined  in  14  CFR 
380.2  as  a  one-way  or  roundtrip  charter 
flight  to  be  performed  by  one  or  more 
direct  carriers  that  is  arranged  and 
sponsored  by  a  public  charter  operator. 

Public  Charter  Operator  is  defined  in 
14  CFR  380.2  as  a  U.S.  or  foreign  public 
charter  operator. 

Reservation  is  an  authorization 
received  by  a  carrier  or  other  operator  of 
an  aircraft,  excluding  helicopters,  in 
accordance  with  procedures  established 
by  the  FAA  to  operate  an  unscheduled 
arrival  or  departure  on  a  particular  day 
of  the  week  during  a  specific  60-minute 
period. 

Scheduled  operation  is  the  arrival  or 
departure  segment  of  any  operation 
regularly  conducted  by  a  carrier 
between  either  JFK  or  Newark  and 
another  point  regularly  served  by  that 
carrier. 

Slot  is  the  operational  authority 
assigned  by  the  FAA  to  a  carrier  to 
conduct  one  scheduled  operation  or  a 
series  of  scheduled  operations  at  JFK  or 
Newark  on  a  particular  day(s)  of  the 
week  during  a  specific  30-minute 
period. 

Summer  Scheduling  Season  begins  on 
the  last  Sunday  of  March. 

Unrestricted  slot  is  a  slot  that  is 
awarded  to  a  carrier  by  the  FAA  via  the 
auction  of  a  lease. 

Unscheduled  operation  is  an  arrival 
or  departure  segment  of  any  operation 
that  is  not  regularly  conducted  by  a 
carrier  or  other  operator  of  an  aircraft, 
excluding  helicopters,  between  JFK  or 
Newark  and  another  service  point.  The 
following  types  of  carrier  operations 
shall  be  considered  unscheduled 
operations  for  the  purposes  of  this  rule: 


public,  on-demand,  and  other  charter 
flights;  hired  aircraft  service;  extra 
sections  of  scheduled  flights;  ferry 
flights;  and  other  non-passenger  flights. 

Winter  Scheduling  Season  begins  on 
the  last  Sunday  in  October. 

§  93.1 63  Slots  for  Scheduled  Arrivals  and 
Departures. 

(a)  During  the  hours  of  6  a.m.  through 
10:59  p.m..  Eastern  Time,  no  person 
shall  operate  any  scheduled  arrival  or 
departure  into  or  out  of  JFK  or  Newark 
without  first  obtaining  a  slot  in 
accordance  with  this  subpart. 

(b)  Except  as  otherwise  established  by 
the  FAA  under  paragraph  (c)  of  this 
section,  the  number  of  slots  shall  be 
limited  to  no  more  than  eighty-one  (81) 
per  hour  at  JFK  and  eighty-one  (81)  per 
hour  at  Newark.  At  JFK,  the  number  of 
slots  may  not  exceed  44  in  any  30- 
minute  period,  and  81  in  any  60-minute 
period.  At  Newark,  the  number  of  slots 
may  not  exceed  44  in  any  30-minute 
period  and  81  in  any  60-minute  period. 
The  number  of  arrival  and  departure 
slots  in  any  period  may  be  adjusted  by 
the  FAA  as  necessary  based  on  the 
actual  or  potential  delays  created  by 
such  number  or  other  considerations 
relating  to  congestion,  airfield  capacity 
and  the  air  traffic  control  system. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  Administrator  may 
increase  the  number  of  slots  based  on  a 
review  of  the  following: 

(1)  The  number  of  delays; 

(2)  The  length  of  delays; 

(3)  On-time  arrivals  and  departures; 

(4)  The  number  of  actual  operations; 

(5)  Runway  utilization  and  capacity 
plans;  and 

(6)  Other  factors  relating  to  the 
efficient  management  of  the  National 
Airspace  System. 

§  93.164  Categories  of  Slots. 

(a)  General.  Each  slot  shall  be 
designated  as  a  common  slot,  limited 
slot  or  unrestricted  slot  and  shall  be 
allocated  to  the  carrier  under  a  lease 
agreement.  A  lease  for  a  common  or 
limited  slot  shall  be  assigned  via  a 
cooperative  agreement.  A  lease  for  an 
unrestricted  slot  shall  be  awarded  via  an 
auction. 

(b)  Common  slots. 

(1)  All  slots  within  any  carrier’s 
baseline  operations,  as  determined  on 
December  9,  2008,  shall  be  designated 
as  common  slots. 

(2)  Ten  percent  of  the  slots  at  JFK  and 
Newark  on  December  9,  2008  not 
otherwise  designated  as  common  slots 
under  paragraph  (b)(1)  of  this  section 
shall  be  designated  as  limited  slots.  All 
other  slots  shall  be  designated  as 
common  slots. 


(c)  Limited  slots.  Those  slots  assigned 
to  a  carrier  subject  to  return  to  the  FAA 
under  §  93.165(c)  shall  be  designated  as 
limited  slots  until  the  date  of  their 
reallocation  by  the  FAA  as  unrestricted 
slots.  A  carrier  may  continue  to  use  a 
limited  slot  that  has  reverted  to  the  FAA 
until  the  date  of  its  reallocation. 

(1)  Each  carrier  with  a  total  number  of 
daily  operations  at  JFK  or  Newark  in 
excess  of  its  baseline  operations  will  be 
notified  by  no  later  than  December  9, 
2008  how  many  of  its  slots  will  be 
designated  as  limited  slots  pursuant  to 
paragraphs  (c)(2)  and  (3)  of  this  section. 

(2)  A  carrier  shall  designate  50 
percent  of  its  limited  slots.  The  carrier 
must  notify  the  FAA  of  its 
determination  by  December  19,  2008. 

(3)  The  FAA  will  designate  the 
remaining  limited  slots  initially 
excluding  those  hours  in  which  two  or 
more  slots  have  been  designated  as 
limited  slots  by  the  carriers. 

(4)  No  later  than  December  29,  2008, 
the  FAA  will  publish  a  list  of  all  limited 
slots  and  the  dates  upon  which  they 
will  expire. 

(d)  Unrestricted  slots.  Unrestricted 
slots  are  slots  acquired  by  a  carrier 
through  a  lease  with  the  FAA  awarded 
via  an  auction.  Unrestricted  slots  are  not 
subject  to  withdrawal  by  the  FAA. 

§  93.1 65  Initial  assignment  of  slots. 

(a)  Except  as  provided  for  under 
paragraphs  (b)  and  (c)  of  this  section, 
any  carrier  utilizing  operating  rights 
allocated  under  the  Order  limiting 
operations  at  JFK  or  the  Order  limiting 
operations  at  Newark  as  evidenced  by 
the  FAA’s  records,  will  be  assigned 
corresponding  slots  in  30-minute 
periods  consistent  with  the  limits  under 
§  93.163(b)  and  its  summer  and  winter 
season  schedules  as  approved  by  the 
FAA.  If  necessary,  the  FAA  may  utilize 
administrative  measures  such  as 
voluntary  measures  or  a  lottery  to  re¬ 
time  the  assigned  slots  within  the  same 
hour  to  meet  the  30-minute  limits  under 
§  93.163(b).  The  FAA  Vice  President, 
System  Operations  Services,  is  the  final 
decision-maker  for  determinations 
under  this  section. 

(b)  If  a  carrier  was  allocated  operating 
rights  under  the  Order  limiting 
operations  at  JFK  or  the  Order  limiting 
"operations  at  Newark,  but  the  operating 
rignts  were  held  by  another  carrier,  then 
the  corresponding  slots  will  be  assigned 
to  the  carrier  that  held  the  operating 
rights  for  that  period,  as  evidenced  by 
the  FAA’s  records’. 

(c)  Starting  January  13,  2009,  and 
every  year  thereafter  through  2013,  one- 
fifth  of  the  total  number  of  Limited  slots 
shall  revert  to  the  FAA  in  accordance 
with  the  schedule  published  under 
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§  93.164(c)(4)  and  be  auctioned  as 
unrestricted  slots  by  the  FAA.  Any  slot 
receiving  no  responsive  bids  will  be 
retired  until  the  next  auction.  An 
affected  carrier  will  be  allowed  to  use 
the  limited  slot  until  the  date  of  its 
reallocation  by  the  FAA  as  an 
unrestricted  slot. 

§  93.1 66  Assignment  of  new  or  returned 
slots. 

(a)  This  section  describes  the  process 
by  which  the  FAA  assigns  new  slots,  as 
well  as  slots  returned  to  the  FAA 
pursuant  to  the  provisions  of  §  93.170. 
These  slots  will  be  assigned  by  the  FAA 
to  requesting  carriers  for  the  summer 
and  winter  scheduling  seasons. 

(b)  Requests  for  the  new  slots  or 
returned  slots  or  both  must  be  submitted 
to  the  Federal  Aviation  Administration, 
Slot  Administration  Office,  AGC-200, 

800  Independence  Avenue,  SW., 
Washington,  DC  20591  (Facsimile:  (202) 
267-7277;  e-mail;  7-awa- 
slotadmin@faa.gov),  by  the  deadline  as 
published  by  the  FAA  in  a  Federal 
Register  notice  for  each  summer  and 
winter  scheduling  season.  The 
requesting  carrier  must  submit  its  entire 
schedule  at  JFK  and  Newark  for  the 
particular  season,  noting  which  requests 
are  in  addition  to,  or  changes  from,  the 
previous  corresponding  season  at  the 
respective  airports. 

(c)  Before  assigning  new  or  returned 
slots  under  this  section,  the  FAA  will 
first  accommodate  carrier  requests  to 
retime  slots  for  operational  reasons  or  to 
bring  the  flight  time  closer  to  the  time 
originally  requested  by  the  applicant 
carrier  in  previous  corresponding 
seasons,  as  reflected  in  FAA  records. 

(d)  After  accommodating  carrier 
requests  for  retiming  of  slots,  the  FAA 
will  assign  50%  of  the  new  slots  and 
returned  slots  to  new  entrants,  unless 
requests  by  new  entrants  constitute 
fewer  than  50%  of  available  slots. 

(e)  With  the  remaining  available  slots, 
if  all  requests  for  slots  under  this  section 
cannot  be  accommodated,  the  FAA  will 
give  priority  to  requests  to  introduce 
year-round  service  or  to  extend  an 
existing  operation  to  a  year-round 
operation. 

(f)  Thereafter,  the  FAA  will  assign 

slots  considering  all  relevant  factors 
including:  ' 

(1)  The  effective  period  of  operation; 

(2)  The  extent  and  regularity  of 
intended  use  of  a  slot; 

(3)  Schedule  constraints  of  carriers 
requesting  slots. 

§93.167  Reversion  and  withdrawal  of 
slots. 

(a)  This  section  does  not  apply  to 
unrestricted  slots. 


(b)  A  carrier’s  common  slots  or 
limited  slots  at  JFK  or  Newark  revert 
back  to  the  FAA  30  days  after  the  carrier 
has  ceased  all  operations  at  the 
respective  airport(s)  for  any  reasons 
other  than  a  strike. 

(c)  The  FAA  may  retime,  withdraw,  or 
temporarily  suspend  common  slots  and 
limited  slots  at  any  time  to  fulfill 
operational  needs. 

(d)  Common  slots  and  limited  slots 
temporarily  withdrawn  for  operational 
need  will  be  withdrawn  in  accordance 
with  the  priority  list  established  under 
§  93.173  and  international  obligations. 

(e)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  the  FAA 
will  notify  an  affected  carrier  before 
withdrawing  or  temporarily  suspending 
a  common  slot  or  limited  slot  and 
specify  the  date  by  which  operations 
under  the  common  slot  or  limited  slot 
must  cease.  The  FAA  will  provide  at 
least  45  days’  notice  unless  otherwise 
required  by  operational  needs. 

(f)  Any  common  slot  or  limited  slot 
that  is  temporarily  withdrawn  under 
this  paragraph  will  be  reassigned,  if  at 
all,  only  to  the  carrier  from  which  it  was 
withdrawn,  provided  the  carrier 
continues  to  conduct  scheduled 
operations  at  the  respective  airport. 

(g)  Should  the  Administrator 
determine  that  the  cap  on  scheduled 
operations  at  Newark  or  JFK  is  too  high, 
he  may  withdraw  common  slots  to 
reduce  the  cap.  Any  such  action  by  the 
Administrator  shall  be  subject  to  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act. 

§  93.1 68  Sublease  and  transfer  of  slots. 

(a)  A  carrier  may  sublease  its  slots  to 
another  carrier  in  accordance  with  this 
section  and  subject  to  the  provisions  of 
the  carrier’s  lease  agreement  with  the 
FAA.  The  character  of  the  slot  (e.g., 
common  slot)  will  not  change. 

(b)  A  carrier  must  provide  notice  to 
the  FAA  to  sublease  a  slot.  Such  notice 
must  contain:  the  slot  number  and  time, 
effective  dates  and,  if  appropriate,  the 
duration  of  the  lease.  The  carrier  may 
also  provide  the  FAA  with  a  minimum 
bid  price. 

(c)  The  FAA  will  post  a  notice  of  the 
offer  to  sublease  the  slot  and  relevant 
details  on  the  FAA  Web  site  at  http:// 
www.faa.gov.  An  opening  date,  closing 
date  and  time  by  which  bids  must  be 
received  will  be  provided. 

(d)  Upon  consummation  of  the 
transaction,  written  evidence  of  each 
carrier’s  consent  to  sublease  must  be 
provided  to  the  FAA,  as  well  as  all  bids 
received  and  the  terms  of  the  sublease, 
including  but  not  limited  to: 

(1)  The  names  of  all  bidders  and  all 
parties  to  the  transaction; 


(2)  The  offered  and  final  length  of  the 
sublease; 

(3)  The  consideration  offered  by  all 
bidders  and  provided  by  the  sublessee. 

(e)  The  slot  may  not  be  used  until  the 
conditions  of  paragraph  (d)  of  this 
section  have  been  met,  and  the  FAA 
provides  notice  of  its  approval  of  the 
sublease. 

(f)  Slots  may  be  transferred  among  a 
U.S.  carrier  and  another  carrier  that 
conducts  operations  at  JFK  or  Newark 
solely  under  the  transferring  carrier’s 
marketing  control,  including  the  entire 
inventory  of  the  flight.  Each  party  to 
such  transfer  must  provide  written 
evidence  of  its  consent  to  the  transfer 
and  the  FAA  must  confirm  and  approve 
these  transfers  in  writing  prior  to  the 
effective  date  of  the  transaction. 
However,  the  FAA  will  approve 
transfers  under  this  paragraph  up  to  five 
business  days  after  the  actual  operation 
to  accommodate  operational  disruptions 
that  occur  on  the  same  day  of  the 
scheduled  operation.  The  FAA  Vice 
President,  System  Operations  Services 
is  the  final  decision-maker  for  any 
determinations  under  this  section. 

(g)  A  carrier  wishing  to  sublease  a  slot 
via  an  FAA  auction  under  §  93.165, 
rather  than  pursuant  to  this  section,  may 
do  so.  The  carrier  shall  retain  the 
proceeds  and  the  slot  shall  retain  the 
same  designation  that  it  had  prior  to  the 
carrier  placing  it  up  for  auction. 

§  93.1 69  One-for-one  trade  of  slots. 

(a)  A  carrier  may  trade  a  slot  with 
another  carrier  on  a  one-for-one  basis. 

(b)  Written  evidence  of  each  carrier’s 
consent  to  the  trade  must  be  provided 
to  the  FAA. 

(c)  No  recipient  of  the  trade  may  use 
the  acquired  slot  until  written 
confirmation  has  been  received  from  the 
FAA. 

(d)  Carriers  participating  in  a  one-for- 
one  trade  must  certify  to  the  FAA  that 
no  consideration  or  promise  of 
consideration  was  provided  by  either 
party  to  the  trade. 

§93.170  Minimum  usage  requirements. 

(a)  This  section  does  not  apply  to 
unrestricted  slots. 

(b)  Any  common  slot  or  limited  slot 
included  in  a  summer  or  winter  season 
schedule  approved  by  the  FAA  that  is 
not  used  at  least  80  percent  of  the  time 
during  the  period  for  which  it  is 
assigned  will  be  withdrawn  by  the  FAA. 

(c)  The  FAA  may  waive  the 
requirements  of  paragraph  (b)  of  this 
section  in  the  event  of  a  highly  unusual 
and  unpredictable  condition  which  is 
beyond  the  control  of  the  carrier  and 
which  affects  carrier  operations  for  a 
period  of  five  or  more  consecutive  days. 
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Examples  of  conditions  which  could 
justify  a  waiver  under  this  paragraph  are 
weather  conditions  that  result  in  the 
restricted  operation  of  the  airport  for  an 
extended  period  of  time  or  the 
grounding  of  an  aircraft  type. 

(d)  The  KAA  will  treat  as  used  any 
common  slot  or  limited  slot  held  by  a 
carrier  on  Thanksgiving  Day,  the  Friday 
following  Thanksgiving  Day,  and  the 
period  from  December  24  through  the 
first  Sunday  of  January. 

§93.171  Unscheduled  operations. 

(a)  During  the  hours  of  6  a.m.  through 
10:59  p.m.  Eastern  Time,  no  person  may 
operate  an  aircraft  other  than  a 
helicopter  to  or  from  JFK  or  Newark 
unless  he  or  she  has  received,  for  that 
unscheduled  operation,  a  reservation 
that  is  assigned  by  the  Airport 
Reservation  Office  (ARO)  or  in  the  case 
of  public  charters,  in  accordance  with 
the  procedures  in  paragraph  (d)  of  this 
section.  Requests  for  reservations  will 
be  accepted  through  the  e-CVRS 
beginning  72  hours  prior  to  the 
proposed  time  of  arrival  to  or  departure 
from  JFK  or  Newark.  Additional 
information  on  procedures  for  obtaining 
a  reservation  is  available  on  the  Internet 
at  http://www.fly.faa.gov/ecvrs. 

(b)  Reservations,  including  those 
assigned  to  public  charter  operations 
under  paragraph  (d)  of  this  section,  will 
be  available  to  be  assigned  by  the  ARO 
on  a  60-minute  basis  as  follows: 

(1)  At  JFK,  two  reservations  per  hour 
between  6  a.m.  and  1:59  p.m.  and 
between  10  p.m.  and  10:59  p.m.  and  one 
reservation  per  hour  between  2  p.m.  and 
9:59  p.m. 

(2)  At  Newark,  two  reservations  per 
hour  between  6  a.m.  and  11:59  a.m.  and 
between  10  p.m.  and  10:59  p.m.  and  one 
reservation  per  hour  between  12  noon 
and  9:59  p.m. 

(c)  The  ARO  will  receive  and  process 
all  reservation  requests  for  unscheduled 
arrivals  and  departures  at  JFK  and 
Newark.  Reservations  are  assigned  on  a 
“first-come,  first-served”  basis 
determined  by  the  time  the  request  is 
received  at  the  ARO.  Reservations  must 
be  cancelled  if  they  will  not  be  used  as 
assigned. 

(d)  One  reservation  per  hour  will  be 
available  for  assignment  to  public 
charter  operations  prior  to  the  72-hour 
reservation  window  in  paragraph  (a)  of 
this  section.  No  more  than  25  percent  of 
the  reservations  available  from  12  noon 
through  9:59  p.m.  will  be  made 
available  to  public  charter  operations 
under  this  paragraph. 

(1)  The  public  charter  operator  may 
request  a  reservation  up  to  six  months 
in  advance  of  the  date  of  the  flight 
operation.  Reservation  requests  should 


be  submitted  to  Federal  Aviation 
Administration,  Slot  Administration 
Office,  AGC-200,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Submissions  may  be  made  via  facsimile 
to  (202)  267-7277  or  by  e-mail  to: 
7-awa-slotadmin@faa.gov. 

(2)  The  public  charter  operator  must 
certify  that  its  prospectus  has  been 
accepted  by  the  Department  of 
Transportation  in  accordance  with  14 
CFR  part  380. 

(3)  The  public  charter  operator  must 
identify  the  call  sign/flight  number  or 
aircraft  registration  number  of  the  direct 
air  carrier,  the  date  and  time  of  the 
proposed  operation(s),  the  airport 
served  immediately  prior  to  or  after  JFK 
or  Newark,  aircraft  type,  and  the  nature 
of  the  operation  (e.g.,  ferry  or 
passenger).  Any  changes  to  an  approved 
reservation  must  be  approved  in 
advance  by  the  Slot  Administration 
Office. 

(4)  If  reservations  under  paragraph 
(d)(1)  of  this  section  have  already  been 
assigned,  the  public  charter  operator 
may  request  a  reservation  under 
paragraph  (a)  of  this  section. 

(e)  The  filing  of  a  request  for  a 
reservation  does  not  constitute  the  filing 
of  an  IFR  flight  plan  as  required  by 
regulation.  The  IFR  flight  plan  may  be 
filed  only  after  the  reservation  is 
obtained,  must  include  the  reservation 
number  in  the  “Remarks”  section,  and 
must  be  filed  in  accordance  with  FAA 
regulations  and  procedures. 

(f)  Air  Traffic  Control  will 
accommodate  declared  emergencies 
without  regard  to  reservations.  Non¬ 
emergency  flights  in  direct  support  of 
national  security,  law  enforcement, 
military  aircraft  operations,  or  public- 
use  aircraft  operations  may  be 
accommodated  above  the  reservation 
limits  with  the  prior  approval  of  the 
Vice  President,  System  Operations 
Services,  Air  Traffic  Organization. 
Procedures  for  obtaining  the  appropriate 
waiver  will  be  available  on  the  Internet 
at  http://www.fly.faa.gov/ecvrs. 

(g)  Notwithstanding  the  limits  in 
paragraph  (b)  of  this  section,  if  the  Air 
Traffic  Organization  'determines  that  air 
traffic  control,  weather  and  capacity 
conditions  are  favorable  and  significant 
delay  is  unlikely,  the  FAA  may 
determine  that  additional  reservations 
may  be  accommodated  for  a  specific 
time  period.  Unused  slots  may  also  be 
made  available  temporarily  for 
unscheduled  operations.  Reservations 
for  additional  operations  must  be 
obtained  through  the  ARO. 

(h)  Reservations  may  not  be  bought, 
sold  or  leased. 


§93.172  Reporting  requirements. 

(a) (1)  No  later  than  September  1  for 
the  summer  scheduling  season  and 
February  1  for  the  winter  scheduling 
season,. each  carrier  holding  a  common 
slot  or  limited  slot  must  submit  an 
interim  report  of  slot  usage  for  each  day 
of  the  applicable  scheduling  season.  (2) 
No  later  than  30  days  after  the  last  day 
of  the  applicable  scheduling  season, 
each  carrier  must  submit  a  final  report 
of  the  completed  operations  for  each 
day  of  the  entire  scheduling  season. 

(b)  Such  reports,  in  a  format 
acceptable  to  the  FAA,  must  contain  the 
following  information  for  each  common 
slot  or  limited  slot: 

(1)  The  slot  number,  time,  and  arrival 
or  departure  designation; 

(2)  The  operating  carrier; 

(3)  The  date  and  scheduled  time  of 
each  of  the  operation’s  conducted 
pursuant  to  the  slot,  including  the  flight 
number,  and  origin/destination,  and 
aircraft  type  identifier;  and 

(4)  Whether  a  flight  was  actually 
operated. 

(c)  The  FAA  may  withdraw  the  slot  of 
any  carrier  that  does  not  meet  the 
reporting  requirements  of  paragraph  (a) 
of  this  section. 

§93.173  Administrative  provisions. 

(a)  Each  slot  shall  be  assigned  a 
number  for  administrative  convenience. 

(b)  The  FAA  will  assign  priority 
numbers  by  random  lottery  for  common 
slots  and  limited  slots  at  JFK  and 
Newark.  Each  common  slot  and  limited 
slot  will  be  assigned  a  withdrawal 
priority  number,  and  the  30-minute  time 
period  for  the  common  slot  or  limited 
slot,  frequency,  and  the  arrival  or 
departure  designation. 

(c)  If  the  FAA  determines  that 
operations  need  to  be  reduced  for 
operational  reasons,  the  lowest  assigned 
priority  number  common  slot  or  limited 
slot  will  be  the  last  withdrawn. 

(d)  Any  slot  available  on  a  temporary 
basis  may  be  assigned  by  the  FAA  to  a 
carrier  on  a  non-permanent,  first-come, 
first-served  basis  subject  to  permanent 
assignment  under  this  subpart.  Any 
remaining  slots  may  be  made  available 
for  unscheduled  operations  on  a  non¬ 
permanent  basis  and  will  be  assigned 
under  the  same  procedures  applicable  to 
other  operating  reservations. 

(e)  All  transactions  under  this  subpart 
must  be  in  a  written  or  electronic  format 
approved  by  the  FAA. 

Issued  in  Washington,  DC,  on  October  6, 
2008. 

Robert  A.  Sturgell, 

Acting  Administrator. 

[FR  Doc.  E8-24046  Filed  10-9-09;  8:45  am] 
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14CFR  Part  93 

[Docket  No.  FAA-2006-25709;  Amendment 
No.  93-87] 

RIN  2120-AI70 

Congestion  Management  Rule  for 
LaGuardia  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA). 

ACTION:  Final  rule. 

SUMMARY:  Today  the  FAA  is  publishing 
a  final  rule  to  address  congestion  at  New 
York’s  LaGuardia  Airport  (LaGuardia). 
The  rule  grandfathers  the  majority  of 
operations  at  the  airport  and  will 
develop  a  robust  secondary  market  by 
annually  auctioning  off  a  limited 
number  of  slots;  the  FAA  plans  to  use 
the  proceeds  from  the  auctions  to 
mitigate  congestion  and  delay  in  the 
New  York  City  area.  In  addition,  the 
hourly  cap  on  scheduled  operations  will 
be  reduced  to  71  per  hour  during  the 
regulated  hours.  This  reduction  will 
lead  to  an  estimated  41  percent 
reduction  in  modeled  delay  at  the 
airport.  This  rule  also  contains 
provisions  for  use-or-lose,  unscheduled 
operations,  and  withdrawal  for 
operational  need.  The  rule  will  sunset 
in  ten  years. 

DATES:  This  rule  becomes  effective 
December  9,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  questions  regarding  this 
rulemaking,  contact:  Nan  Shellabarger, 
Office  of  Aviation  Policy  and  Plans, 
APO-200,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7294;  e-mail 
nan.shellaharger@faa.gov.  For  legal 
questions  concerning  this  rulemaking, 
contact:  Rebecca  MacPherson.  FAA 
Office  of  the  Chief  Counsel,  800 
Independence  Ave..  SW.,  Washington, 
DC  20591;  telephone  (202)  267-3073;  e- 
mail  rebecca.macpherson@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority  for  this  Rulemaking 

The  FAA  has  broad  authority  under 
49  U.S.C.  40103  to  regulate  the  use  of 
the  navigable  airspace  of  the  United 
States.  This  section  authorizes  the  FAA 
to  develop  plans  and  policy  for  the  use 
of  navigable  airspace  and  to  assign  the 
use  that  the  FAA  deems  necessary  for  its 
safe  and  efficient  utilization.  It  further 
directs  the  FAA  to  prescribe  air  traffic 
rules  and  regulations  governing  the 


I.  Background 

II.  Summary  of  the  Final  Rule 

III.  Authority  To  Retire  and  Reallocate 

Capacity 

A.  The  FAA  Is  Legally  Authorized  To 
Allocate  Slots  Through  an  Auction 
Mechanism 

1.  Slots  Are  a  Form  of  Property  That  May 
Be  Leased  by  the  FAA  to  Others 

2.  F’AA  Leases  Are  Not  Covered  by  lOAA 
and  This  Rule  Is  Not  in  Violation  of  Any 
Current  Appropriations  Restrictions 

3.  Leases  Are  Not  Taxes 

4.  The  FAA’s  Authority  To  Give  Slots  to 
Air  Carriers  Through  Cooperative 
Agreements 

5.  Leases  That  Terminate  by  Their  Own 
Terms  Are  Not  a  “Taking”  of  Property 

6.  The  Draft  Lease  Terms  Included  in  the 
NPRM  Were  for  Illustrative  Rather  Than 
Probative  Purposes 

B.  The  FAA  Has  Authority  To  Retain  the 
Amounts  Received  From  the  Lease  and 
Disposal  of  Property  and  To  Use  Those 
Proceeds  for  Congressionally  Authorized 
Purposes 

C.  The  Auction  of  Slots  Does  Not  Affect  the 
Proprietary  Rights  of  the  Port  Authority 

D.  The  FAA  Has  Complied  With  the 
Administrative  Procedure  Act 

1.  The  Docket  Contained  Adequate 
Information  for  Meaningful  Comment  on 
the  Rulemaking  Proposal 

2.  The  Discussion  of  the  Auction  Process 
Provided  Sufficient  Detail  for 
Meaningful  Comment  on  the  Rulemaking 
Proposal 

3.  The  FAA  Adequately  Considered 
Alternatives 

IV.  Discussion  of  the  Final  Rule 

A.  Allocation  of  Slots  at  LaGuardia 

1.  Proposed  Options 

2.  Categories  of  Slots 

3.  Initial  Allocation  of  Slots 

4.  Retirement  of  Slots 

5.  Market-Based  Reallocation  of  Slots 

a.  Network  Effects  of  Auctions 

b.  Impacts  of  Auctions  on  Competition 

c.  Alternatives  to  Reallocation 

B.  Secondary  Trading 

C.  Usage  Requirements 

D.  Unscheduled  Operations 

E.  Sunset  Provision 

F.  Other  Issues 

1.  Withdrawal  for  Operational  Need  and 
for  Future  Reductions  in  the  Cap 

2.  Limit  on  Arrivals  and  Departures 

3.  Common  Ownership 

4.  Impact  of  the  Final  Rule  on  the  Port 
Authority’s  Ability  To  Run  Its  Airport 

V.  Potential  Loss  of  Service  to  Small 
Communities 

VI.  Regulatory  Notices  and  Analyses 

VII.  Regulatory  Te-\t 

I.  Background 

This  final  rule  is  the  latest  action  in 
a  long  history  of  congestion 
management  at  one  of  the  most  delayed 
airports  in  the  United  States.  Although 
service  at  LaGuardia  is  almost 


exclusively  domestic,  access  to  the 
airport  is  highly  sought  after.  These  two 
factors  have  forced  the  FAA  to  address 
a  dilemma:  how  can  the  agency  reduce 
delays  while  providing  some  measure  of 
access  to  carriers  wishing  to  operate  at 
the  airport,  thus  ensuring  competition? 
While  there  are  many  factors 
contributing  to  the  delays  and 
congestion  at  LaGuardia,  demand  for  the 
associated  airspace  has  long  out¬ 
stripped  capacity. 

Tne  FAA  managed  congestion  at 
LaGuardia  under  the  High  Density  Rule 
(HDR)  from  1969  through  2006.  14  CFR 
part  93  subparts  K  and  S.  However,  not 
until  deregulation  of  the  airline  industry 
did  the  FAA  need  to  step  in  and  provide 
for  air  carrier  access  to  the  airspace 
immediately  surrounding  the  airport. 
Prior  to  1985  the  carriers  at  the  airport, 
operating  under  antitrust  immunity, 
determined  who  would  be  allowed  to 
operate  and  when.  The  FAA’s  role  was 
limited  to  determining  how  many 
operations  air  traffic  control  could 
reasonably  handle  during  congested 
periods  and  enforcing  operator 
compliance  with  the  rules.  The  HDR 
divided  the  allowable  operation  (slots) 
by  categories  of  users  (f.e.,  air  carriers 
other  than  air  taxis,  scheduled  air  taxis, 
and  others).  33  FR  17896  (December  3, 
1968).  In  1982,  the  FAA  imposed  a 
minimum  usage  requirement  for  the  first 
time.  47  FR  7816  (February  22,  1982). 
Also  in  1982,  the  FAA  implemented  an 
experimental  buy-sell  rule,  under  which 
approximately  190  slots  were 
transferred  among  carriers  over  six 
weeks  of  the  program.  47  FR  29814  (July 
8,  1982).' 

The  FAA  established  more  permanent 
allocation  procedures  for  slots  under  the 
HDR  in  1985  when  it  adopted  the  Buy/ 
Sell  Rule.  50  FR  52195,  December  20, 
1985.  In  a  companion  rulemaking  to  the 
Buy/Sell  Rule  (SFAR  88),  the  FAA 
provided  for  the  withdrawal  of  up  to 
five  percent  of  the  slots  at  the  slot- 
constrained  airports  through  a  reverse 
lottery  so  as  to  provide  a  pool  of  slots 
for  new  entrants  and  limited 
incumbents.  SFAR  88,  51  FR  8630 
(March  12,  1986).  ^  The  Buy/Sell  Rule 
included  use-or-lo.se  provisions  and, 
while  explicitly  stating  that  the  slots 
were  not  the  carriers’  property  and  did 
not  constitute  a  proprietary  right,  the 
FAA  allowed  carriers  to  buy,  sell  or 
lease  the  slots  on  the  secondary  market. 

'  This  slot  program  was  not  implemented  under 
the  HDR.  b\it  rather  under  SFAR  44  and  was  related 
to  the  limitations  on  air  traffic  control  services 
re.sidting  from  the  controller's  strike. 

2  t:ommenters  appear  to  have  forgotten  this 
rulemaking  action  when  arguing  that  the 
withdrawal  of  slots  for  reallocation  is 
unprecedented. 
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For  the  next  15  years  the  agency  relied 
primarily  on  the  secondary  market 
authorized  hy  the  Buy/Sell  Rule  to 
address  access  issues  at  the  airport. 
However,  the  Buy/Sell  Rule  created 
market  distortions  hy  creating  categories 
of  carriers  entitled  to  preferential 
treatment  under  an  administrative 
reallocation  mechanism  which  severely 
limited  these  carriers’  access  to  slot- 
controlled  airports  other  than  on  the 
open  market.  Affected  carriers 
complained  to  the  FAA  that  by 
grandfathering  95  percent  of  the  slots  at 
the  slot-controlled  airports  to  incumbent 
carriers,  there  was  insufficient  capacity 
available  for  reallocation.  The  Buy/Sell 
Rule  also  failed  to  foster  a  robust 
secondary  market  because  it  did  not 
require  any  transparency.  Accordingly, 
carriers  were  able  to  keep  out 
competitors  by  arranging  private 
transactions.  This  resulted  in  carriers 
interested  in  initiating  or  expanding 
service  at  the  airports  often  being 
unaware  that  slots  were  potentially 
available  for  sale  or  lease.  Some  carriers 
also  complained  that  they  were 
effectively  being  denied  access  to  the 
airport  because  their  competitors 
refused  to  sell  slots  or  provide 
meaningful  lease  terms. 

On  April  5,  2000,  Congress  enacted 
the  Wendell  H.  Ford  Aviation  and 
Investment  Reform  Act  of  the  21st 
Century  {AIR-21  or  the  Act).  The  Act 
phased  out  the  HDR  at  LaGuardia 
effective  January  1,  2007.  In  addition  to 
phasing  out  the  HDR,  AIR-21  directed 
the  Secretary  of  Transportation  to  grant 
two  types  of  exemption  from  the  HDR’s 
flight  restrictions.  The  first  type  of 
exemption  was  designed  to  promote 
more  competition  at  slot-constrained 
airports  and  required  the  Secretary  to 
grant  exemptions  to  a  new  entrant  or 
limited  incumbent  for  20  flights  per 
carrier.  The  second  type  of  exemption 
was  aimed  at  improving  service  to  small 
communities  and  required  the  Secretary 
to  grant  exemptions  to  a  carrier 
operating  an  aircraft  with  less  than  71 
seats  to  Small-Hub  or  Non-Hub  airports 
for  an  unrestricted  number  of  flights. 
The  Act  also  preserved  the  FAA’s 
authority  to  impose  flight  restrictions  by 
stating  that  “[njothing  in  this  section 
*  *  *  shall  be  construed  *  *  *  as 
affecting  the  Federal  Aviation 
Administration’s  authority  for  safety 
and  the  movement  of  air  traffic.”  49 
U.S.C.  41715(b). 

Although  the  slot  exemptions 
mandated  by  Congress  under  AIR-21 
opened  up  access  to  LaGuardia;  they 
also  resulted  in  a  significant  increase  in 
delays  at  the  airport  as  the  number  of 
small  community  exempted  operations 
soared  throughout  2000.  Using  its 


authority  in  49  U.S.C.  40103,  the  FAA 
capped  AIR-21  slot  exemptions  at 
LaGuardia.  While  the  number  of 
allowable  scheduled  operations  under 
the  HDR  remained  constant  at  62  per 
hour,  the  actual  number  of  scheduled 
operations  rose  to  75  per  hour^  even 
though  there  were  no  significant 
increases  in  the  airspace  or  airport 
capacity.  Thus,  Congress’  actions  to 
improve  access  resulted  in  significantly 
higher  delays  at  LaGuardia  than  there 
were  before  2000. 

Slots  allocated  under  the  HDR  at 
LaGuardia  were  scheduled  to  expire  on 
January  1,  2007.  Based  on  its  experience 
in  2000,  the  FAA  determined  that 
simply  lifting  the  HDR  at  LaGuardia 
would  result  in  a  significant  increase  in 
delays  and  adversely  impact  the 
airspace  around  New  York  City  and  on 
the  National  Airspace  System  (NAS)  as 
a  whole.  Accordingly,  on  August  29, 
2006,  the  FAA  published  a  notice  of 
proposed  rulemaking  (NPRM)  proposing 
continuation  of  the  existing  cap  of  75 
scheduled  and  six  unscheduled  hourly 
operations  as  well  as  a  new  method  of 
allocating  capacity  (71  FR  51360).  In 
addition  to  retaining  the  existing  cap, 
the  FAA  proposed  to  impose  an  average 
minimum  aircraft  size  requirement  for 
much  of  the  fleet  serving  the  airport.  By 
incentivizing  carriers  to  use  larger 
aircraft,  the  proposal  would  have 
maximized  passenger  throughput 
consistent  with  the  airport’s  physical 
constraints.  The  FAA  also  proposed  to 
implement  a  limit  on  the  duration  of  the 
slots  that  would  assure  ten  percent  of 
the  capacity  at  the  airport  would  be 
available  annually  for  reallocation  based 
on  an  undetermined  market  mechanism 
that  the  FAA  intended  to  administer  via 
regulation. 

The  FAA  recognized  that  it  did  not 
have  clear  statutory  authority  to 
implement  a  wide  array  of  market-based 
mechanisms  and  that,  absent  authority 
beyond  that  contained  in  49  U.S.C. 
40103,  any  reallocation  via  a  market- 
based  mechanism  could  lead  to  a 
challenge  that  the  FAA  had  violated  the 
“user  fee  prohibition”  attached  to  the 
agency’s  annual  appropriations 
legislation  since  1998.  The  FAA  did  not 
address  the  agency’s  authority  to 
dispose  of  interests  in  property,  as 
provided  in  the  Air  Traffic  Management 
System  Performance  Improvement  Act 
of  1996.  Public  Law  No.  104-264, 
codified  at  49  U.S.C.  106(I)(6).  However, 
it  did  refer  to  its  statutory 
reauthorization  proposal,  which  was 


^  There  are  two  hours  during  the  day  when 
scheduled  operations  exceed  75.  At  9  a.m.  there  are 
a  total  of  76  scheduled  operations,  and  at  5  p.m. 
there  are  a  total  of  77. 


part  of  a  comprehensive  change  to  how 
the  FAA  would  be  financed.  The  FAA’s 
proposed  reauthorization  package,  the 
Next  Generation  Air  Transportation 
System  Financing  Reform  Act  of  2007, 
would  substitute  new  user  fees  for 
passenger  ticket  taxes,  would  permit  the 
airport  operators  (such  as  the  Port 
Authority  of  New  York  and  New  Jersey 
(Port  Authority))  at  constrained  and 
delayed  airports  to  assess  market-based 
fees,  and  would  also  allow  the  FAA, 
under  certain  circumstances,  to  impose 
market-based  mechanisms.  This 
legislative  proposal,  in  giving  authority 
directly  to  airport  proprietors  to  assess 
and  use  market-based  fees,  was 
profoundly  different  from  the  terms  of 
this  final  rule.  Rather,  this  rule 
recognizes  the  property  interest  the  FAA 
acquires  or  constructs  in  the  navigable 
airspace  for  scheduled  flight  operation 
and  provides  for  the  assignment  of  this 
property  interest  through  lease 
agreements  with  the  carriers.  The  FAA’s 
reauthorization  legislation  has  been 
held  up  for  reasons  unrelated  to  this 
rulemaking,  and  the  proposed 
legislation  was  never  adopted. 

The  FAA  recognized  that  it  would  be 
unable  to  complete  its  rulemaking  by 
January  1,  2007,  when  the  HDR  was 
scheduled  to  expire.  Indeed,  since  the 
agency  had  extended  the  comment 
period  at  the  request  of  several 
interested  parties,  the  comment  period 
for  the  NPRM  did  not  close  until 
December  29,  2006.  On  December  27, 
2006,  after  providing  for  notice  and 
comment,  the  agency  published  an  FAA 
Order  Operating  Limitations  at  New 
York  LaGuardia  Airport  (LaGuardia 
Order)  (71FR  77854).'*  The  LaGuardia 
Order  retained  the  existing  cap  at  the 
airport  of  75  scheduled  operations  and 
imposed  a  reservation  system  for 
unscheduled  operations  that  permitted 
six  unscheduled  operations  per  hour. 
The  LaGuardia  Order  did  not 
distinguish  between  operations 
conducted  pursuant  to  HDR  slots  and 
AIR-21  slot  exemptions:  rather,  flights 
conducted  pursuant  to  the  exemptions 
were  rolled  into  the  hourly  cap  without 
restriction.  The  slots  and  exemptions 
were  grandfathered  to  the  current  holder 
as  “Operating  Authorizations”.  The 
Order  also  explicitly  linked  its  duration 
to  the  publication  of  a  final  rule  and 
noted  that  no  rights  to  Operating 
Authorizations  allocated  under  the 
Order  would  survive  beyond  the  Order. 
No  one  challenged  the  FAA’s  authority 
to  re-impose  caps  at  the  airport 


•*  The  LaGuardia  Order  was  amended  on 
November  8,  2007  (72  FR  63224)  and  again  on 
August  19,  2008  (73  FR  48248). 
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following  the  expiration  of  the  HDR  or 
the  terms  of  the  Order. 

In  2007  flight  delays  in  the  New  York 
City  metropolitan  area  soared.  Delays 
impacted  all  three  major  commercial 
airports  and  cascaded  throughout  the 
NAS.  The  summer  of  2007  became  the 
second  worst  on  record  nationally  for 
flight  delays.  On  September  27;  2007, 
the  Secretary  of  Transportation 
announced  the  formation  of  the  New 
York  Aviation  Rulemaking  Committee 
(NYARC)  to  help  the  Department  of 
Transportation  (Department)  and  the 
FAA  explore  available  options  for 
congestion  management  and  how 
changes  to  current  policy  at  all  three 
major  commercial  New  York  City 
airports  would  affect  the  airlines  and 
the  airports. 

By  design,  the  NYARC  provided 
ample  opportunity  for  extensive  input 
by  aviation  stakeholders,  having 
members  from  every  major  air  carrier  in 
the  United  States  as  well  as  foreign 
carriers,  passenger  groups,  and  the  Port 
Authority.  Through  the  ARC  process, 
these  stakeholders  played  a  key  role  in 
exploring  ideas  to  address  congestion 
and  ensuring  that  any  actions 
contemplated  by  the  Department  and 
the  FAA  would  be  fully  informed.  In 
addition  to  holding  weekly  meetings  of 
the  full  NYARC,  five  working  groups 
regularly  met  to  explore  ways  to  address 
both  congestion  and  allocation  of  the 
available  airspace.  The  NYARC  worked 
throughout  the  fall  and  submitted  a 
report  to  the  Secretary,  dated  December 
13,  2007,  discussing  its  findings.  A  copy 
of  the  NYARC  Report  may  be  found  at 
h  ttp://  v\'ww. dot.gov/affairs/ 
FinalARCReport.pdf. 

After  evaluating  the  comments 
received  to  the  2006  NPRM  and  the 
input  of  the  NYARC,  the  FAA  moved 
forward  with  its  rulemaking  action  to 
address  congestion  at  LaGuardia.  Rather 
than  pursue  its  earlier  proposal  to 
require  upgauging  and  reallocate  ten 
percent  of  the  existing  capacity  each 
year,  the  FAA  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
on  April  16,  2008  proposing  to  lease  the 
majority  of  operations  at  the  airport  to 
the  historic  operators  for  non-monetary 
consideration  under  its  cooperative 
agreement  authority.  The  agency  also 
proposed  to  develop  a  robust  market 
and  induce  competition  by  annually 
auctioning  off  leases  for  a  limited 
number  of  slots  during  the  first  five 
years  of  the  rule.  The  FAA  proposed 
two  different  options.  Under  the  first 
option,  the  FAA,  after  retiring  a  small 
portion  of  the  slots,  would  auction  off 
eight  percent  of  the  slots  to  any  carrier 
serving  or  wishing  to  serve  LaGuardia 
and  would  use  the  proceeds  to  mitigate 


congestion  and  delay  in  the  New  York 
City  area  (after  the  FAA  recouped  the 
cost  of  the  auction).  Under  the  second 
option,  the  FAA  would  not  retire  any 
slots  and  would  conduct  an  auction  of 
twenty  percent  of  the  slots.  The 
proceeds  would  go  to  the  carrier  holding 
the  slot  after  the  FAA  recouped  the  cost 
of  the  auction.  The  SNPRM  also 
contained  provisions  for  use-or-lose, 
unscheduled  operations,  and 
withdrawal  for  operational  need.  The 
FAA  proposed  to  sunset  the  rule  in  ten 
years. 

The  comment  period  for  the  SNPRM 
closed  June  16,  2008.  Despite  numerous 
requests,  the  FAA  decided  against 
extending  the  comment  period, 
although  it  noted  that  it  historically  has 
considered  comments  filed  after  the  end 
of  a  comment  period  as  long  as  such 
consideration  did  not  lead  to  delay.  In 
denying  these  requests,  the  FAA 
provided  draft  copies  of  the  lease 
agreements  that  would  result  from  the 
initial  allocation  and  reallocation  of 
slots  in  the  final  rule.  The  FAA 
reiterated  that  any  auction  would  be 
conducted  under  the  agency’s 
acquisition  authority.  The  agency  also 
reiterated  that  interested  parties  to  the 
auction  would  be  afforded  the 
opportunity  to  comment  on  any 
proposed  auction  procedures  within  the 
context  of  the  agency’s  Acquisition 
Management  System. 

Twenty-six  interested  parties  filed 
comments  to  the  docket  addressing  the 
SNPRM.  The  majority  of  comments 
were  consistent  in  rejecting  the 
proposal.  Many  commenters  said  that 
the  FAA  had  failed  to  demonstrate  how 
the  proposal  would  achieve  any 
significant  relief  from  congestion.. 
Rather,  according  to  the  commenters, 
the  SNPRM  would  impose  an  untested 
and  unproven  auction  process  on 
airlines  that  would  not  address  the 
fundamental  airspace  congestion  issues 
in  the  New  York  metro  area.  While  other 
commenters  did  not  completely  object 
to  an  auction  mechanism,  they  did  note 
that  the  timing  was  not  right  or  that  the 
auction  procedures  needed  to  be  fully 
developed  prior  to  conducting  any 
auction. 

Effective  August  28,  2008,  the  FAA 
reduced  the  number  of  reservations 
available  for  unscheduled  operations 
from  six  to  three.  73  FR  48428. 

On  September  30,  2008  the  FAA’s 
Office  of  Dispute  Resolution  for 
Acquisition  (ODRA)  issued  a  decision 
responding  to  protests  that  had  been 
filed  by  air  carriers,  the  ATA,  the  Port 
Authority,  and  the  New  York  Aviation 
Management  Association  challenging 
the  FAA’s  legal  authority  to  conduct  a 
proposed  auction  of  two  slots  at 


Newark.  ODRA  concluded  that  the 
FAA’s  statutory  authority  and  its 
Acquisition  Management  System 
authorized  agency  disposal  of  property 
rights  by  way  of  a  lease  as  well  as  the 
use  of  a  competitive  auction  process  to 
determine  who  the  lessee  should  be. 
ODRA  did  not,  however,  issue  an 
opinion  on  whether  the  underlying  slots 
constituted  property. 

On  the  same  day  the  General 
Accountability  Office  (GAO)  released  an 
opinion  letter  in  response  to  a 
congressional  request  that  concluded 
that  the  FAA  currently  lacks  authority 
to  auction  slots  under  either  its  property 
disposition  authority  or  its  user  fee 
authority.  The  issues  involved  represent 
novel  legal  issues  upon  which 
reasonable  people,  and  agencies,  acting 
in  good  faith,  have  disagreed.  The  FAA 
disagrees  with  the  GAO  conclusions 
because  it  does  not  believe  the  auction 
of  a  slot  constitutes  a  user  fee  and 
because  the  GAO  appeared  to  apply  an 
exceptionally  narrow  definition  of 
property  that  ignores  expansive 
statutory  provisions  within  the  agency’s 
v^arious  enabling  statutes  and  the  fact 
that  carriers  have  treated  slots  as 
property  for  approximately  25  years. 
Accordingly,  the  FAA  has  decided  to 
proceed  with  the  adoption  of  this  final 
rule. 

11.  Summary  of  the  Final  Rule 

Today’s  rule  considers  not  only  the 
concerns  raised  by  commenters  in 
response  to  the  NPRM  and  SNPRM,  but 
also  takes  into  account  the  extensive 
discussions  and  issues  raised  by 
members  of  the  NYARC.  The  FAA  is 
imposing  a  cap  on  scheduled  operations 
of  71  per  hour  from  6  a.m.  to  9:59  p.m., 
effective  March  8,  2009.  Until  that  date, 
the  cap  on  scheduled  operations  will 
remain  at  75  per  hour.  This  reduction  in 
the  cap  represents  a  five  percent 
retirement  of  existing  slots  at  the  airport 
and  should  significantly  improve  delays 
at  the  airport.  Unscheduled  operations 
continue  to  be  capped  at  three  per  hour, 
with  additional  flights  authorized  when 
conditions  permit. 

In  addition,  approximately  85 
percent  ^  of  the  total  number  of  slots 
currently  in  use  at  the  airport  will  be 
“grandfathered”  to  carriers  who  hold 
the  corresponding  Operating 
Authorization  under  the  LaGuardia 
Order  pursuant  to  cooperative  lease 
agreements  for  a  period  of  ten  years. 
These  slots  are  called  “Common  Slots”. 

^This  rule  will  withdraw  16.5  percent  of  carriers’ 
existing  Operating  Authorizations  above  the  base  of 
operations.  Currently  unallocated  capacity  will  also 
be  available  for  auction  or  retirement.  This 
represents  approximately  15  percent  of  the  total 
number  of  slots  at  the  airport. 
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Carriers  will  not  pay  any  monetary 
consideration  for  these  slots.  Of  the 
remaining  15  percent  of  slots,  one-third 
(or  five  percent  of  existing  capacity)  will 
be  retired  at  the  end  of  the  winter 
scheduling  season.  These  slots  are 
called  “Limited  Slots”,  as  are  the 
remaining  approximately  ten  percent  of 
the  slots,  which  will  be  terminated  and 
reallocated  over  a  five  year  period, 
commencing  March  8,  2009.  The  FAA 
intends  to  conduct  the  first  auction  of 
these  slots  in  January  2009,  and  the 
affected  carrier  will  be  permitted  to  use 
the  slot  until  the  successful  bidder 
acquires  it  in  March.  The  reallocated 
slots,  called  “Unrestricted  Slots”  after 
reallocation,  will  be  awarded  to  the 
successful  bidder(s)  via  lease 
agreements  that  will  last  until  this  rule 
expires,  March  9,  2019. 

All  slots  may  be  transferred  via  a 
secondary  market.  Carriers  may 
continue  to  engage  in  direct 
negotiations.  To  facilitate  opportunities 
for  participation  in  the  secondary 
market,  however,  all  available  slot  sub¬ 
leases  must  be  advertised  on  an  FAA- 
run  bulletin  board,  and  the  Department 
will  monitor  transactions  for  anti¬ 
competitive  behavior. 

As  proposed.  Limited  and  Common 
Slots  will  be  subject  to  an  80  percent 
usage  requirement  and  may  be 
withdrawn  for  operational  need.  In 
addition.  Common  Slots  may  be  subject 
to  reversion,  following  notice  and  an 
opportunity  to  comment,  should  the 
FAA  determine  the  cap  at  the  airport  is 
too  high. 

III.  Authority  To  Retire  and  Reallocate 
Capacity 

The  Air  Transport  Association  of 
America  (ATA),  the  Port  Authority, 
American  Airlines,  Delta  Airlines  and 
United  Airlines  asserted  that  the  FAA’s 
proposed  methods  of  allocating  slots  are 
not  lawful  for  several  reasons  including: 
Prior  statements  by  Government 
officials  indicating  that  the  FAA  would 
need  additional  legislation  to  be  able  to 
auction  slots;  the  FAA  cannot  create 
property  by  exercising  its  regulatory 
power  to  regulate  the  use  of  navigable 
airspace;  slots  are  not  property  when 
created  and  held  by  the  Government  but 
only  become  property  when  transferred 
to  an  air  carrier;  the  proposed  lease  of 
slots  for  fair  market  value  would  be  a 
new  user  fee  in  violation  of  an 
appropriations  restriction  on  using  a 
particular  appropriation  to  finalize  or 
implement  a  regulation  to  establish  a 
new  user  fee  and  in  violation  of  the 
Independent  Offices  Appropriations  Act 
(lOAA)  (the  latter  of  which  it  is  asserted 
is  the  FAA’s  only  authority  to  charge  for 
the  lease  of  slots);  the  leases  would  be 


an  unconstitutional  usurpation  of 
Congress’  authority  to  levy  taxes;  the 
return  of  slots  to  the  Government  at  the 
end  of  the  term  of  their  leases  would 
constitute  an  unconstitutional  taking  of 
property;  the  Federal  Grants  and 
Cooperative  Agreements  Act  does  not 
provide  authority  for  the  FAA  to  give 
slots  to  air  carriers  through  cooperative 
agreements;  and  the  FAA  lacks 
authority  to  retain  the  proceeds  from  the 
lease  of  slots  and  use  those  proceeds  to 
improve  capacity  in  the  New  York 
airspace  area. 

The  FAA  has  the  authority  to  dispose 
of  property  interests  under  49  U.S.C. 
4oHo(a){2).  The  FAA  also  has  the 
authority  to  “enter  into  and  perform 
such  contracts,  leases,  cooperative 
agreements,  or  other  transactions  as  may 
be  necessary  to  carry  out  the  functions 
of  the  Administrator  and  the 
Administration.”  49  U.S.C.  106(1)(6).'’ 
The  FAA  has  determined  that  the 
allocation  of  a  relatively  small  number 
of  slots  via  the  auction  of  a  leasehold 
best  effectuates  the  efficient  allocation 
of  slots,  both  through  the  initial 
allocation  and  through  the  development 
of  a  robust  secondary  market. 

An  auction  is  intended  simply  to 
distribute  slots  to  the  air  carriers  who 
value  them  the  most,  thus  encouraging 
their  most  efficient  use.  An  auction  also 
satisfies  the  direction  of  Congress  to 
“place  maximum  reliance  on 
competitive  market  forces  and  on  actual 
and  potential  competition  *  *  *  to 
provide  the  needed  air  transportation 
system  *  *  *  ”  49  U.S.C. 

40101(a)(6)(A). ^  This  section  of  law 
describes  the  policies  that  the 
Department  must  take  into 
consideration  when  issuing  economic 
regulations.  This  rule  is  not  an 
economic  regulation.  However,  the 
statutory  provision  is  a  clear  statement 
by  Congress  of  a  valid  public  policy  aim 
that  the  FAA  is  permitted  to  take  into 
consideration  when  issuing  regulations 
under  section  40103.  The  FAA  does  not 
intend  to  set  a  reserve  price  on  slots  so 
as  to  assure  itself  that  it  recovers  its 
costs  associated  with  either  the  auction 
or  with  providing  air  traffic  services. 
The  FAA  instead  aims  to  allocate  all  of 
the  slots  put  up  for  auction,  thus 
allowing  for  possible  new  entrants  to 


"  A  federal  agency’s  power  to  dispose  of  property 
includes  the  power  to  lease  that  property,  even 
without  express  Congressional  authority. 
Ashwanderv.  Tennessee  Valley  Authority,  297  U.S. 
288,331  (1936). 

’’  This  section  of  law  describes  the  policies  that 
the  Department  of  Transportation  must  take  into 
consideration  when  carrying  out  its  economic 
regulaory  authority  over  the  aviation  industry.  This 
section  also  is  a  clear  statement  by  Congress  of  a 
valid  public  policy  aim  the  FAA  is  permitted  to 
take  into  consideration. 


compete  with  the  incumbent  air  carriers 
at  LaGuardia  and  to  accommodate 
changes  in  the  business  strategies  of  air 
carriers  using  LaGuardia  airport. 

A.  The  FAA  Is  Legally  Authorized  To 
Allocate  Slots  Through  an  Auction 
Mechanism 

Several  commenters  quote  a  statement 
made  in  1985  that  the  FAA  did  not 
propose  an  auction  mechanism  because 
legislation  would  be  required  for  the 
collection  and  disposition  of  the 
proceeds  (50  FR  52183  (December  20, 
1985)),  and  a  more  recent  statement  in 
the  NPRM  that  the  FAA  “currently  does 
not  have  the  statutory  authority  to 
assess  market-clearing  charges  for  a 
landing  or  departure  authorization”.  71 
FR  51360,  51362,  51363  (August  29, 
2006). 

In  1985,  the  FAA  lacked  clear 
authority  to  collect  and  dispose  of  the 
proceeds  from  an  auction.  Rather,  any 
amounts  collected  by  the  agency  would 
need  to  be  deposited  into  the  General 
Receipts  account  in  accordance  with  31 
U.S.C.  3302.  Additionally,  while  the 
FAA  had  authority  to  dispose  of  an 
interest  in  property,  it  was  not  clear  that 
such  interests  included  leaseholds. 

In  the  Air  Traffic  Management  System 
Performance  Improvement  Act  of  1996, 
Public  Law  104-264,  the  FAA  gained 
express  authority  to  lease  property  to 
others.  49  U.S.C.  106(1)(6),  106(n).  The 
same  law  also  gave  the  FAA  an 
exemption  from  31  U.S.C.  3302,  and  an 
account  was  established  specifically  for 
all  amounts  the  FAA  collects  other  than 
the  insurance  premiums  and  fees  that  it 
is  required  to  deposit  into  the  Aviation 
Insurance  Revolving  Fund.  49  U.S.C. 
45303(c).  This  account  is  available  not 
just  for  fees  assessed  under  chapter  453, 
but  for  “all  amounts”  other  than 
insurance  premiums  and  fees."  Thus, 
the  statement  made  in  1985  is  no  longer 
correct. 

The  circumstances  surrounding  the 
statement  made  in  2006,^  did  not 
address  the  authorities  conferred  on  the 
FAA  by  the  Acquisition  Management 
System  Act.  The  FAA  has  authority  to 
lease  property  to  others,  and  to  receive 
adequate  compensation  for  this 
temporary  disposal  of  property. 


“The  fact  that  Congress  excluded  insurance 
premiums  and  fees,  which  are  not  amounts  assessed 
under  chapter  453  of  title  49,  expresses  Congress’ 
plain  and  unambiguous  intent  for  the  FAA  to 
deposit  all  amounts  it  collects  into  this  account,  not 
just  the  amounts  assessed  under  the  user  fee 
provisions  of  chapter  453. 

®  Statements  were  also  made  in  environmental 
assessments  in  2005  and  2007  that  indicated  that 
legislation  might  be  needed  to  implement  market- 
based  approaches  to  congestion  management.  These 
statements  are  too  vague  to  determine  whether  they 
are  correct  with  respect  to  the  issue  at  hand. 
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including  the  authority  to  lease  the  slots 
at  LaGuardia. 

As  hriefly  discussed  in  the  SNPRM, 
the  FAA  initially  believed  that  imposing 
a  market-based  reallocation  mechanism 
as  part  of  the  regulation  could  be 
problematic.  However,  as  delays  soared 
in  the  region  in  2007  and  Congress 
failed  to  pass  long-term  reauthorization 
legislation,  the  FAA  reevaluated  its 
options.  One  option  was  to  simply 
extend  the  existing  LaGuardia  Order 
indefinitely.  The  agency  rejected  this 
option  because  the  Order  was  never 
intended  to  be  a  long-term  solution  and 
it  perpetuates  the  inefficiencies 
contained  within  the  HDR.  Likewise, 
the  FAA  could  have  pursued  a  final  rule 
that  would  establish  an  administrative 
reallocation  mechanism,  but  the  agency 
concluded  that  approach  also  failed  to 
resolve  the  inefficiencies  contained 
within  the  HDR.  Finally,  the  FAA  could 
revisit  all  of  its  statutory  authorities  and 
determine  whether  it  had  the  ability  to 
allocate  slots  under  its  existing  legal 
authorities. 

This  final  approach  was  the  one  the 
agency  pursued  because  the  FAA 
believes  it  is  both  legal  and  best 
represents  the  interests  of  passengers 
flying  in  and  out  of  the  airport.  The 
FAA  also  believes  this  approach  best 
effectuates  the  FAA’s  mandate  to 
provide  for  the  efficient  use  of  the  NAS, 
coupled  with  the  Department’s  mandate 
to  consider  competitive  effects.  The 
agency  can  either  foster  a  market-based 
allocation  mechanism  and  develop  a 
robust  secondary  market,  or  it  can  walk 
away  from  the  airport  after  imposing  a 
cap  and  providing  for  a  very  limited 
administrative  reallocation  mechanism. 
It  has  decided  to  follow  the  more  free 
market  approach. 

The  commenters  also  refer  to  the  fact 
that  the  FAA  sought  additional 
legislative  authority  to  conduct  auctions 
which  it  is  has  not  yet  received.  The 
authority  sought  by  the  FAA  was  part  of 
a  comprehensive  change  to  how  the 
FAA  would  be  financed  and  how 
market-based  mechanisms  would  be 
used  by  both  the  FAA  and  congested 
airports.  This  rule,  however,  relies  on 
the  FAA’s  Acquisition  Management 
System  authorities  and  does  not  require 
the  FAA  to  use  any  of  the  proposed 
legislative  provisions  it  sought. 

1.  Slots  Are  a  Form  of  Property  That 
May  Be  Leased  by  the  FAA  to  Others 

Both  the  Port  Authority  and  the  ATA 
submit  that  the  FAA  has  no  property 
rights  in  the  slots  the  FAA  proposes  to 
auction. While  the  ATA  does  not 


'“The  Regional  Airline  Association  (RAA)  makes 
a  similar  argument.  In  addition,  RAA  states  that  the 


question  that  the  slots  are  property  (it 
disputes  ownership),  the  Port  Authority 
states  that  the  slots  are  “neither  physical 
property,  real  property,  intellectual 
property,  nor  an  intangible  property 
recognized  in  common  law.” 

The  Port  Authority  is  incorrect;  slots 
are  an  intangible  form  of  property  that 
may  be  leased.  On  December  27,  2006, 
the  FAA  issued  an  Order  limiting 
operations  at  LaGuardia  pursuant  to  its 
broad  authority  to  regulate  the  use  of 
navigable  airspace  under  49  U.S.C. 
40103(b).  71  FR  77854  (December  27, 
2006).  That  Order  defines  an  Operating 
Authorization  as  “the  operation 
authority  assigned  by  the  FAA  to  a 
carrier  to  conduct  a  scheduled  arrival  or 
departure  operation.  *  *  Id.  at 
77859.  The  Order  expressly  allows  the 
trading  and  leasing  of  Operating 
Authorizations.  Id.  at  77860.  Although 
the  Order  does  not  permit  the 
permanent  sale  or  purchase  of  Operating 
Authorizations,  it  permits  any  form  of 
consideration  to  be  used  in  the  lease  or 
trade  of  these  Operating  Authorizations. 
Id.  at  7857.  In  addition,  the  Order  states 
that  it  “is  not  intended  to  prohibit  an  air 
carrier  from  contractually  arranging  to 
pledge  an  interest  in  an  Operating 
Authorization  to  a  person,  for  use  as 
collateral  or  otherwise,  for  the  duration 
of  the  Order.”  Id. 

This  Order  reflects  the  FAA 
Administrator’s  determination  that 
Operating  Authorizations  are  a  form  of 
property  that  may  be  leased  or  traded 
for  consideration,  and  used  as  collateral. 
Indeed,  the  ATA’s  own  members  have 
treated  Operating  Authorizations,  and 
the  HDR  slots  that  predated  them,  as  a 
form  of  at  least  intangible  property: 
leasing  and  trading  them  for 
consideration;  using  them  as  a  form  of 
collateral;  and  disclosing  them  as  assets 


FAA  lacks  the  authority  to  regulate  the  types  of 
aircraft  and  routes  to  be  served  in  air  transportation. 
The  FAA  disagrees  with  the  premise  of  RAA’s 
position,  since  the  FAA  may  rely  on  a  rational  basis 
to  allocate  the  use  of  navigable  airspace  under  49 
U.S.C.  40103.  Nevertheless,  this  rule  does  not 
attempt  to  regulate  the  type  of  aircraft  or  the  routes 
served  in  any  manner. 

’’The  Port  Authority  also  uses  the  language  in 
the  preamble  to  the  SNPRM  as  evidence  that  the 
slots  are  not  property  because  the  FAA  states  that 
there  was  no  Fifth  Amendment  Takings  issue  with 
the  proposed  slot  auction.  The  FAA’s  statement,  in 
context,  went  to  the  fact  that  the  air  carrieres  have 
no  property  interests  in  the  slots  after  expiration  of 
the  current  Order  until  FAA  provides  them  with 
new  slots.  It  did  not  imply  that  the  slots  were  not 
property;  just  that  the  air  carriers  possess  no 
property  interests  beyond  those  accorded  them 
under  the  Order. 

As  the  preamble  to  the  current  SNPRM  states, 
the  earlier  Order  and  NPRM  used  the  “Operating 
Authorizations”  to  describe  what  are  called  slots 
under  the  SNPRM.  Both  Opemting  Authorizations 
and  slots  represent  property  interests,  but  the  FAA 
has  deferred  to  common  usage  by  reverting  to  the 
term  “slots.” 


on  their  balance  sheets.  Bankruptcy 
courts  have  held  that  slots  are  property. 

The  Port  Authority  cites  Executive 
Order  13132  for  the  proposition  that  the 
FAA  is  ignoring  the  traditional  role  of 
States  as  sovereigns  that  can  create 
property  and  has  not  closely  examined 
the  effect  the  rulemaking  would  have  on 
the  State  instrumentality.  The  creation 
of  property  rights,  however,  is  not  the 
sole  responsibility  of  the  states.  Federal 
law  determines  what  constitutes 
property  for  the  purpose  of  applying 
federal  statutes.  Ross  L.  Blair,  et  al.  v. 
United  States,  Docket  2007-5049  (Fed. 
Gir.  2008),  citing  United  States  v. 
Kimbell  Foods,  Inc.,  440  U.S.  715,  726 
(1979)  and  United  States  v.  Craft,  535 
U.S.  274,  278-79  (2002).  The  United 
States  Government,  pursuant  to  49 
U.S.C.  40103,  has  exclusive  sovereignty 
over  the  navigable  airspace,  and  the 
FAA  exercises  plenary  powers  over  that 
airspace. 

Unlike  the  Port  Authority,  the  ATA 
does  not  dispute  that  the  slots  constitute 
a  property  interest;  rather  it  argues  that 
the  property  interest  is  not  the  FAA’s, 
because  it  is  created  at  or  after  the 
transfer  to  an  air  carrier. Section 
40110(a)(2)  does  not  speak  to  whether 
the  FAA  actually  owns  property  that  is 
being  disposed  of.  It  only  speaks  to  the 
disposal  of  a  property  interest.  Only  the 
FAA  has  authority  to  assign  the  use  of 
navigable  airspace  under  section  40103. 
Even  assuming  that  the  property  interest 
is  created  at  the  time  of  transference,  it 
is  still  a  property  interest  that  falls 
within  the  FAA’s  authority  to  dispose  of 
under  section  40110(a)(2). 

As  with  certain  other  valuable  public 
property  not  expressly  owned  in  fee  by 
the  U.S.  Government,  the  Government 
may  allow  the  use  of  public  property 
and  frequently  does  so  using  leases.  In 
fact,  the  Government  routinely 
“licenses”  and  “permits”  the  use  of 
property  over  which  it  exercises 
exclusive  sovereignty.  In  doing  so, 
unless  otherwise  specified  by  law,  the 
Government  charges  market  rates  in 
accordance  with  OMB  Gircular  A-25. 
For  example,  under  36  GFR  251.53 — 
Authorities,  the  Chief  of  the  Forest 
Service  (USDA)  issues  special  use 
authorizations  (e.g.,  permits,  term 
permits,  leases)  for  National  Forest 
System  land.  The  USDA  also  issues 
grazing  permits  under  the  Taylor 
Grazing  Act  (TGA)  of  1934  to  allow  the 
permit/lease  holder  to  use  publicly 
owned  forage.  The  Federal 


'^The  airline  commenters  agree  with  ATA’s 
assessment  that  the  slots  are  property  of  the  airlines 
not  of  the  FAA.  See,  Comments  of  U.S.  Airw'ays 
Group,  Inc.  at  24.  But  see.  Comments  of  American 
Airlines  at  7  stating  that  the  Port  Authority  holds 
the  property  interest. 
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Communications  Commission  licenses 
portions  of  the  broadcast  spectrum,  and 
since  1993  (four  years  before  Congress 
mandated  the  use  of  auctions)  has 
frequently  done  so  using  auctions.’"* 

The  General  Services  Administration 
issues  licenses  and  permits  for  the  use 
of  its  buildings  and  property,  see,  e.g., 

41  CFR  101-47.901,  101-47.309;  see 
also,  GSA  form  1582,  “Revocable 
License  for  Non-federal  Use  of  Real 
Property.”  The  FAA  similarly  uses 
“licenses”  to,  in  effect,  lease  its  real 
property  to  non-federal  users.  See,  1.3.7 
of  the  FAA’s  Real  Estate  Guidance, 
http://fast.faa.gov/realestate/index.htm. 

In  short,  licenses  frequently  are  used 
to  provide  non-federal  parties  access  to 
public  property  regardless  of  whether 
that  property  be  real  or  personal  * 
(including  intangible)  and  whether 
the  Government  owns  the  property  in 
the  traditional  sense  or  is  simply  its 
guardian.  The  FAA  selected  the  word 
“lease”  rather  than  “license”  to  describe 
the  documents  that  will  transfer  slots  to 
air  carriers  because  the  FAA  is 
conveying  a  longer  term  interest,  with 
fewer  rights  by  the  Government  to 
terminate  that  interest,  than  is  usually 
done  when  the  Government  licenses  a 
non-federal  entity  to  use  public  property 
(licenses  of  property  are  usually 
terminable  at  will). 

2.  FAA  Leases  Are  Not  Covered  by 
lOAA  and  This  Rule  Is  Not  in  Violation 
of  Any  Current  Appropriations 
Restriction 

The  AT  A  argues  that  the  only 
authority  by  which  the  FAA  may  charge 
for  the  lease  of  slots  is  as  a  user  fee 
under  the  Independent  Offices 
Appropriations  Act  (lOAA)  and  that  the 
only  amount  that  could  be  charged  is 
the  cost  of  administering  the  lease.  The 
AT  A  is  incorrect  on  both  points,  but  the 
issue  is  not  relevant  because  the  FAA 
does  not  rely  on  lOAA  authority  to 
conduct  auctions  but  on  its  other 
authorities. 

The  ATA  similarly  argues  that  this 
regulation  falls  within  the  parameters  of 
an  appropriation  provision  that 
prohibits  the  FAA  from  using  funds 
from  its  operations  appropriation  to 
finalize  or  implement  a  regulation  that 
establishes  a  new  user  fee  not 
specifically  authorized  by  law.**’ 


The  FCC,  like  the  FAA,  had  a  statutory 
preference  for  competition  prior  to  the  requirement 
that  it  conduct  auctions. 

Such  as  authorized  access  to  particular  radio 
frequencies  and  authorized  use  of  intellectual 
property. 

ATA  also  suggests  that  by  finalizing  or 
implementing  this  rule,  the  FAA  would  violate  the 
Anti-Deficiency  Act.  The  Anti-Deficiency  Act 
would  only  be  violated  if  the  FAA  obligated  or 


Consolidated  Appropriations  Act,  2008, 
Public  Law  110-161.  The  ATA  also 
suggests  that  the  wording  of  49  U.S.C. 
106(1)(6)  *7  means  this  authority  may  not 
be  used  because  the  FAA  may  only 
enter  into  leases  using  this  authority  if 
the  leases  “may  be  necessary  to  carry 
out  the  functions  of  the  Administrator 
and  the  Administration.”  49  U.S.C. 
106(1)(6).  The  ATA  argues  that  the  only 
necessary  function  is  a  regulatory 
function  to  assign  airspace  under  49 
U.S.C.  40103.  However,  there  are  several 
other  statutory  functions,  such  as  using 
procedures  that  provide  for  an  efficient 
air  traffic  system,  49  U.S.C.  44505,  and 
the  desirability  of  placing  maximum 
reliance  on  competitive  market  forces 
and  on  actual  and  potential  competition 
to  provide  the  needed  air  transportation 
system,  49  U.S.C.  40101(a)(6),  that  make 
the  use  of  the  FAA’s  commercial 
authority  to  lease  property  to  others 
appropriate.  See  also,  the  legislative 
history  and  findings  of  Congress  when 
it  granted  the  FAA  the  authority  to  lease 
property  to  others  in  Public  Law  104- 
264.  Having  created  slots,  and 
determined  the  number  of  available 
slots  should  be  limited  because  of  the 
resulting  strain  on  the  NAS  from  the 


expended  funds  in  excess  or  in  advance  of  an 
available  appropriation,  fund,  apportionment  or 
other  applicable  administrative  subdivision  of 
funds.  31  U.S.C.  1341, 1517.  The  FAA  may  not  use 
its  operations  appropriation  to  finalize  or 
implement  a  rule  to  promulgate  a  new  user  fee  not 
specifically  authorized  by  law,  but  this  rule  simply 
reduces  the  number  of  slots  (lowers  the  cap)  at 
LaGuardia,  defines  the  different  types  of  slots, 
establishes  a  reversion  of  15%  of  the  slots,  and 
discusses  the  FAA’s  intent  to  auction  new  or 
returned  slots.  This  rule  does  not  require  or  impose 
on  any  entity  a  requirement  to  pay  the  FAA  to 
obtain  a  service  or  even  a  slot.  If  the  FAA  does 
conduct  an  auction  as  contemplated  by  this  rule,  it 
will  do  so  using  its  pre-existing  authorities  and 
regulation.  The  use  of  its  operations  appropriation 
to  finalize  and  implement  this  rule  therefore  does 
not  violate  the  Anti-Deficiency  Act. 

'^American  Airlines  reads  49  U.S.C.  106  as  more 
limited  in  scope  regarding  the  types  of  property  that 
fall  under  its  purview.  The  statute  does  not  limit 
its  scope  to  any  particular  type(s)  of  property  that 
fall  under  its  purview.  The  FAA  has  for  years, 
without  challenge,  interpreted  its  authority  broadly 
under  the  statute  in  support  of  Congress’  intention 
of  allowing  the  Administrator  to  acquire,  lease, 
enter  into  cooperative  agreements  and  other 
transactions  as  may  be  necessary  to  carry  out  the 
Agency’s  functions.  This  interpretation  is  known  to 
Congress,  which  has  repeatedly  reauthorized  the 
FAA  without  making  a  change  to  this  section. 
Another  commenter  raised  the  fact  that  the  heading 
of  section  106(1)  refers  to  “Personnel  and  Services’’ 
which  the  commenter  says  means  that 
subparagraph  (6)  of  that  section  does  not  provide 
the  FAA  any  contracting  or  leasing  authority.  It  has 
been  long  recognized  by  the  courts,  however,  that 
the  headings  of  statutes  have  little  if  any  weight  in 
statutory  interpretation.  As  other  paragraphs  of  this 
section  deal  with  personnel  matters,  the  heading  is 
not  erroneous,  but  it  does  not  in  any  way  dilute  the 
broad  grant  of  contracting,  leasing,  cooperative  and 
other  transaction  agreement  authority  Congress  gave 
the  FAA  in  paragraph  (6). 


scheduling  of  more  flights  per  hour  than 
can  be  handled  under  current 
conditions  at  LaGuardia,  the  function  of 
disposing  of  its  interest  in  the  slots 
becomes  applicable. 

Even  if  the  only  “necessary  function 
of  the  Administrator  or  Administration” 
were  a  regulatory  one,  the  FAA  has  not 
violated  the  appropriations  restriction. 
Simply  put,  a  lease  is  not  a  user  fee.  A 
user  fee  is  imposed  for  a  particular 
service  the  Government  provides  to  a 
particular  party.  A  lease  on  the  other 
hand,  is  a  transfer  of  a  possessory 
interest  in  real,  personal  or  intangible 
property  that  allows  the  lessee  the  use 
of  that  property  to  the  exclusion  of 
others  including  the  lessor.  In 
transferring  slots  to  air  carriers  for 
defined  periods  of  time,  the  FAA  is  not 
providing  any  air  traffic  or  other  service 
to  the  recipients.  To  the  contrary,  the 
FAA’s  air  traffic  controllers  will  not  be 
policing  or  otherwise  cognizant  of 
which  air  carrier  owns  which  slot  and 
will  provide  their  services  in 
accordance  with  the  FAA’s  Orders  and 
policies  (predominantly  first  come,  first 
served).  In  transferring  slots  to  air 
carriers,  the  FAA  is  allowing  that  air 
carrier  to  schedule  or  reserve  access  to 
that  segment  of  navigable  airspace  that 
is  necessary  to  take  off  or  land  an 
aircraft  at  LaGuardia  during  a  particular 
half  hour  of  time.  In  short,  the  FAA  is 
leasing  rather  than  providing  a  service 
to  air  carriers  when  it  transfers  slots  to 
them. 

A  user  fee  is  calibrated  to  recover  the 
cost  to  the  government  of  providing  a 
service  or  specific  benefit  to  an 
identifiable  recipient.  See,  e.g..  United 
States  V.  Sperry  Corp.,  493  U.S.  52,  60 
(1989);  Seafarers  International  Union  of 
North  America  v.  Coast  Guard,  81  F.  3d 
179,  182-83  (DC  Cir.,  1996).  The 
assignment  of  a  use  of  navigable 
airspace  for  scheduled  flight  operations 
is  not  a  “user  fee”  under  the  principles 
articulated  in  those  cases.’**  The  cost 
associated  with  purchasing  a  particular 
slot  does  not  constitute  a  user  fee.  First, 
the  cost  associated  with  procuring  a  slot 
at  auction  is  not  associated  with  the  cost 
of  providing  air  traffic  services  for  that 
particular  take  off  or  landing.  Rather,  air 
traffic  services  are  paid  for  already 
through  the  Airport  and  Airway  Trust 
Fund  receipts.  Second,  the  FAA  is  not 
creating  assignments  of  the  use  of 
navigable  airspace  for  scheduled  flight 
operations  (slots)  for  the  purpose  of 
raising  revenue  by  leasing  them  to  air 


'*The  FAA  implemented  its  regulation  to  lease 
its  property  to  others  on  April  1. 1996,  well  prior 
to  the  first  time  a  restriction  was  included  in  the 
FAA’s  appropriation  concerning  the  FAA’s  ability 
to  use  the  operations  funds  appropriated  to  develop 
or  implement  a  new  user  fee. 
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carriers.  More  precisely,  the  FAA  has 
imposed  a  cap  and  designated  slots  for 
the  purpose  of  allocating  the  efficient 
use  of  navigable  airspace.  Most  of  these 
slots  will  he  awarded  to  current 
operators  to  prevent  disruption  of  air 
services  into  and  out  of  LaGuardia.  The 
FAA  is  leasing  a  relatively  small 
number  of  them,  by  means  of  an 
auction,  to  air  carriers  in  order  to  draw 
in  new  entrant  carriers  and  provide  an 
opportunity  for  expansion  by  carriers 
already  at  the  airport,  thereby  inducing 
airline  competition  at  LaGuardia  and 
ensuring  that  airlines  winning  the  slots 
make  the  highest  and  best  use  of  them. 
The  auction  is  also  designed  to  assure 
that  air  carriers  will  rationalize  the  use 
of  their  slots  in  accordance  with  the 
value  attached  to  them  in  the  auctions, 
and  ultimately,  in  the  secondary  market. 
In  the  end,  the  travelling  public  will 
benefit. 

'  3.  Leases  Are  Not  Taxes 

A  tax  is  generally  defined  as  an 
enforced  obligation  to  support  the 
government.  See  United  States  v.  La 
Franca,  282  U.S.  568  (1931);  see  also 
United  States  v.  Butler,  297  U.S.  1,  61 
(1937);  Head  Money  Cases,  112  U.S. 

580,  596  (1884);  Rural  Telephone 
Coalition  v.  FCC,  8388  F.  2d  1307,  1313 
(DC  Cir.,  1988);  United  States  v.  City  of 
Huntington,  999  F.  2d  71,  73  (4th  Cir., 
1993).  A  lease  acquired  through  a  slot 
auction,  however,  is  not  a  tax.  It  is  not 
an  amount  being  levied  on  all  members 
of  the  industry  nor  is  it  a  mandatory 
payment  as  a  tax  would  be.  Further,  the 
lease  is  not  “imposed”  as  a  tax  is,  and 
is  not  designed  for  revenue-raising 
purposes. 

The  auction  of  a  limited  number  of 
slots  at  the  airport  was  never  designed 
to  provide  the  I’AA  with  a  new  source 
of  revenue.  Indeed,  in  the  SNPRM,  one 
of  the  options  proposed  by  the  FAA  was 
to  allow  the  carriers  to  keep  all  revenue 
after  covering  the  FAA’s  costs  in 
conducting  the  auction.  Rather,  the 
auction  mechanism  is  intended  to  use 
market  forces  to  best  allocate  this 
limited  asset  to  those  carriers  who  value 
it  the  most,  placing  the  asset  to  its  best 
and  highest  use.  The  FAA  believes  the 
slots  auctions  will  inform  the  airlines  of 
the  market  value  of  their  LaGuardia 
slots  so  that  slot  utilization  can  be 
rationalized.  While  it  is  true  that  under 
today’s  rule,  that  the  FAA  may  realize 
some  revenue  from  the  auction,  the 
agency  has  also  committed  to  putting 
that  revenue  back  into  aviation  capacity 
enhancement  and  delay  mitigation 
projects  in  the  New  York  metropolitan 
area. 

Unlike  a  tax,  which  imposes  an 
obligation  on  affected  citizens  or 


consumers  to  pay  money  to  the  state, 
the  slot  auction  imposes  no  burden  on 
a  carrier  based  on  its  citizenship  or  use 
of  the  airport.  The  slot  auction  lease 
payments  are  voluntary:  the  FAA  does 
not  require  a  carrier  to  participate  in  an 
auction  in  order  to  serve  LaGuardia. 
Carriers  serving  LaGuardia  presently 
will  be  given  slots  through  cooperative 
agreements  and  slightly  less  than  ten 
percent  of  the  total  number  of  slots  at 
the  airport  will  be  auctioned.  Only  the 
carriers  winning  the  bids  at  the  slot 
auctions  will  pay  for  the  lease,  and  that 
amount  of  money  will  have  been 
determined  by  the  free  market.  The  FAA 
will  not  have  pre-determined  a  lease 
amount  and  will  not  attempt  to  cover  its 
costs  in  conducting  the  auction  by 
setting  a  reserve  price. 

4.  The  FAA’s  Authority  To  Give  Slots  to 
Air  Carriers  Through  Cooperative 
Agreements 

A  few  commenters  stated  that  the 
Federal  Grants  and  Cooperative 
Agreements  Act  does  not  provide  the 
FAA  authority  to  give  slots  as 
cooperative  agreements.  The  Federal 
Grants  and  Cooperative  Agreements  Act 
defines  when  a  cooperative  agreement  is 
to  be  used.  The  FAA’s  broad  authority 
to  award  cooperative  agreements,  was 
given  to  the  FAA  in  the  Air  Traffic 
Management  System  Performance 
Improvement  Act  of  1996,  and  codified 
as  49  U.S.C.  106(1)(6).  This  Act 
expressly  confers  on  the  FAA 
Administrator  the  authority  to  “enter 
into  and  perform  stich  *  *  * 
cooperative  agreements,  and  other 
transactions  as  may  be  necessary  to 
carry  out  functions  of  the  Administrator 
and  Administration.  The  Administrator 
may  enter  into  such  *  *  *  cooperative 
agreements,  and  other  transactions  with 
*  *  *  any  person,  firm,  association, 
corporation  *  *  *  on  such  terms  and 
conditions  as  the  Administrator  may 
consider  appropriate.”  49  U.S.C. 
106(1)(6).  There  are  several  functions  of 
the  Administrator  for  which  it  may  be 
“necessary”  to  enter  into  a  cooperative 
agreement.  One  such  function  is  to 
encourage  the  development  of  civil 
aeronautics.  49  U.S.C.  40104.  By  giving 
up  to  20  slots  to  all  air  carriers  currently 
operating  at  the  airport,  and  85  percent 
of  the  remaining  slots  to  the  air  carriers 
currently  operating  at  LaGuardia  in 
proportion  to  their  current  operations. 


As  discussed  in  the  general  discussion  of  the 
auction  procedures  posted  under  the  FAA’s 
Acquisition  Management  System,  the  FAA  will  set 
a  reserve  price  to  assure  that,  in  the  event  only  a 
single  bid  is  received  for  a  particular  slot,  the 
bidding  carrier  does  not  actually  pay  the  bid  price. 
In  that  instance,  the  winning  bidder  would  pay  only 
the  reserve  price. 


the  FAA  is  encouraging  those  air 
carriers  to  continue  their  development 
of  civil  aeronautics  at  the  airport  and  in 
the  routes  served  to  and  from  that 
airport.  As  several  commenters  noted, 
there  is  substantial  economic  value  both 
to  New  York  and  the  communities 
served  by  flights  from  LaGuardia. 

American  Airlines  raised  an 
additional  concern  about  the  use  of 
cooperative  agreements,  based  upon  the 
language  in  49  U.S.C.  40110(a)(2)  that 
requires  the  FAA  to  receive  “adequate 
compensation”  for  the  disposal  of 
property  interests.  The  FAA  finds  that  it 
is  receiving  “adequate  compensation” 
through  the  minimum  slot  usage 
requirements.  In  addition,  the  slots  are 
being  given  in  order  to  promote  civil 
aeronautics. 

5.  Leases  That  Terminate  by  Their  Own 
Terms  Are  Not  a  “Taking”  of  Property 

The  ATA  and  the  aiir  carriers  argue 
that  the  proposed  auctions  constitute  a 
taking  by  the  government  and  that  the 
taking  is  prohibited  for  several  reasons 
including  that  it  is  not  for  a  legitimate 
purpose,  it  lacks  due  process,  and  fair 
value  is  completely  absent  in  the 
proposed  option  1  and  inadequate  in 
option  2.  The  FAA  strongly  disagrees 
with  the  contention  that  the  slot 
auctions  contemplated  in  this  rule  are  in 
any  way  an  impermissible  taking.^"  First 
and  foremost,  in  order  to  be  a  taking,  the 
air  carriers  would  need  to  have  a 
possessory  interest  in  the  slots  and  they 
do  not.  For  bankruptcy  purposes,  air 
carriers  may  have  acquired  a  property 
interest  in  slots,  as  discussed  above,  but 
as  also  cited  in  those  cases,  if  that 
interest  expires  under  the  terms  under 
which  it  w’as  granted,  then  there  has 
been  no  property  right  to  be  taken.  The 
Order  establishing  Operating 
Authorizations  at  LaGuardia  was  of  a 
fixed  duration  and  any  rights  the  air 
carriers  may  have  had  in  those  operating 
authorizations  will  automatically 
terminate  when  this  rule  becomes  final. 

Slots  transferred  to  air  carriers  using 
cooperative  agreements  or  leases 
awarded  as  the  result  of  auctions  will 
similarly  have  express  automatic 
termination  provisions.  For  slots 
transferred  using  cooperative 
agreements,  the  air  carriers’  property 
interest  would  automatically  terminate 
if  the  specified  “use  nr  lose”  provisions 
are  not  met  or  one  of  the  other 
conditions  specified  in  the  cooperative 
agreements  arises.  If  those  provisions 
are  satisfied,  then  most  of  these  slots 
will  terminate  in  10  years.  A  few  will 


^"XliB  preamble  to  the  SNPRM  also  addresses  this 
issue  and  provides  the  Supreme  Court  decisions 
supporting  the  FA.A's  position. 
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have  varying  termination  dates  as 
agreed  upon  by  the  FAA  and  each 
carrier.^'  When  the  termination  date 
arrives,  any  property  interest  the  air 
carrier  may  have  in  the  slot  similarly 
automatically  ends.  There  is  no  more  a 
taking  of  air  carrier  property  than  there 
would  be  in  the  eleventh  year  of  a  ten 
year  lease  of  FAA  real  property  to  an  air 
carrier. 

The  ATA  and  the  air  carriers  provide 
little  support  for  the  proposition  that 
Operating  Authorizations  or  slots 
awarded  to  carriers  under  an  order  with 
a  fixed  duration  results  in  entitlement  to 
those  slots  in  perpetuity*--  To  the  extent 
that  these  commenters  allege  harm 
(such  as  having  made  investments  in 
airport  infrastructure)  based  on  the 
unreasonable  assumption  that  the  status 
quo  would  remain  forever  even  though 
the  Order  explicitly  said  it  would 
expire,  that  harm  is  the  responsibility  of 
the  air  carriers.  These  carriers  took  a 
risk,  for  which  they  have  received  a 
return  on  their  investment  based  on 
their  use  of  the  Operating 
Authorizations  for  the  period  specified 
in  the  Order.  If  these  commenters  do  not 
wish  to  incur  a  significantly  smaller 
risk  2  ^  for  a  relatively  small  percentage 
of  the  slots  that  will  be  initially  be 
transferred  to  them  through  cooperative 
agreements,  and  then  returned  to  the 
FAA  as  those  agreements  expire  in  order 
to  be  auctioned,  the  carriers  are  free  not 
to  apply  for  these  cooperative 
agreements. 

The  ATA  and  the  air  carriers  rely  on 
what  they  perceive  as  a  three  pronged 
test  established  in  Penn  Central  Transp. 
Co  V.  New  York  City,  438  U.S.  104 
(1978).  In  Penn  Central  the  Court  found 
that  there  w’as  no  compensable  taking 
when  the  City’s  Landmarks  Preservation 
Law  would  not  allow  additional  stories 
to  be  added  to  Grand  Central  Station. 
Even  using  the  three  prong  test 
articulated  by  the  commenters,  for  the 
reasons  stated  above,  the  activities 


Perhaps  more  accurately,  the  determination  of 
which  of  these  slots  have  which  of  the  specified 
termination  dates  will  follow  the  process  described 
in  this  rule. 

U.S.  Airways  Group's  main  contention  is  that 
the  slots  are  property  of  the  airlines  because  they 
have  held  them  “more  or  less  continuously”  for  40 
years. 

Unlike  the  operating  authorizations  provided 
under  the  LaGuardia  Order,  where  the  date  of  the 
termination  of  the  carriers'  property  interest  could 
not  be  known  with  absolute  certainty  other  than  it 
would  be  when  this  final  rule  becomes  effective  (it 
admittedly  has  taken  longer  than  the  FAA 
contemplated  to  issue  this  final  rule)  the  slots  that 
will  be  awarded  as  the  result  of  an  auction  have  a 
firm  term  of  ten  years,  wifh  little  right  by  the  F’AA 
to  terminate  prior  to  the  end  of  that  term.  Most  of 
the  cooperative  agreements  will  similarly  have  a  ten 
year  firm  term. 


described  in  this  rule  would  not 
constitute  a  Fifth  Amendment  taking. 

The  ATA  also  overstates  the  extent  of 
the  alleged  harm.  Under  the  option 
selected  in  this  rule,  air  carriers  will  get 
to  keep,  at  a  minimum,  approximately 
85  percent  of  their  current  slots  and  for 
all  but  eight  airlines,  they  will  get  to 
keep  100  percent  of  their  current  slots. 

The  Port  Authority  cites  to  Air 
Pegasus  of  D.C.,  Inc.  v.  United  States, 

424  F.3d  1206  (Fed.  Cir.  2005),  for  the 
proposition  that  the  Federal 
Government’s  sovereignty  over  airspace 
is  not  ownership  in  fee,  but  rather' 
navigational  servitude.  Air  Pegasus, 
however,  stands  for  the  proposition  that 
there  is  no  private  property  right  of 
access  to  navigable  airspace.  If  the  FAA 
legitimately  exercises  this  authority  to 
prohibit  the  use  of  a  segment  of 
navigable  airspace,  there  is  no  property 
taken  for  Fifth  Amendment  purposes.  In 
Air  Pegasus  a  heliport  operator  was 
found  to  have  no  private  property  rights 
in  its  facility  even  though  it  lost  all 
opportunity  to  generate  revenue  (and 
went  out  of  business)  after  the  FAA  shut 
down  much  of  the  airspace  around 
Washington,  DC  following  the  attacks  of 
September  11,  2001. 

6.  The  Draft  Lease  Terms  Included  in 
the  NPRM  Were  for  Illustrative  Rather 
Than  Probative  Purposes 

The  ATA  also  uses  the  draft  Lease 
agreement  as  evidence  that  the  FAA 
does  not  have  the  authority  to  lease  the 
slots.  The  ATA  places  far  too  much 
reliance  on  an  early  draft  document  that 
was  provided  to  give  commenters  some 
idea  of  the  type  of  lease  the  FAA  was 
considering.  For  example,  the  standard 
clauses  in  the  FAA’s  Acquisition 
Management  System  (AMS)  use  the 
word  “contract”  instead  of  “lease” 
because  leases  are  a  form  of  contract. 

The  AMS,  however,  by  its  explicit  terms 
applies  to  the  acquisition  and  lease  of 
property.  See,  Section  4.2  of  the 
Acquisition  Management  System,  and 
Real  Estate  Guidance,  http:// 
fast.faa.gov/realestate/index.htm  and 
T3.8.1  of  the  FAA’s  Procurement 
Guidance,  also  located  at  http:// 
fast.faa.gov.  The  FAA  acknowledges 
that  some  of  the  terms  in  the  sample 
lease  that  the  FAA  provided  for 
illustration  were  not  appropriate  for  a 
lease  of  slots,  and  will  modify  any 
proposed  leases  accordingly*  An 
additional  opportunity  to  comment  on 
these  terms  will  be.  provided  prior  to 
any  auction.  These  sample  terms, 
however  correct  or  incorrect,  have  no 
bearing  on  whether  the  FAA  has  the 
authority  to  enter  into  leases.  Similarly, 
because  Attachment  A  was  not  included 
in  the  sample  lease,  the  ATA  argues  that 


is  evidence  that  there  is  no  property  the 
FAA  can  lease.  Attachment  A  will  be 
the  particular  slots  each  carrier  receives. 
Each  Attachment  A  will  be  unique  for 
each  particular  airline  Before  the  slots 
are  given  or  auctioned,  there  is  no  way 
to  tell  what  any  particular  Attachment 
A  will  look  like,  therefore  no 
Attachment  A  was  provided.  Instead  the 
sample  lease  simply  provided  notice 
that  there  will  be  an  attachment  that 
will  describe  which  slots  the  lessee  (or 
cooperative  agreement  holder)  will 
have. 

B.  The  FAA  Has  Authority  To  Retain  the 
Amounts  Received  From  the  Lease  and 
Disposal  of  Property  and  To  Use  Those 
Proceeds  for  Congressionally 
Authorized  Purposes 

The  commenters  assert  that  the  FAA 
has  no  authority  to  retain  the  amounts 
received  from  the  lease  of  slots,  and  that 
31  U.S.G.  3302  requires  all  amounts 
received  by  an  agency  be  deposited  into 
the  General  Receipts  account.  The  FAA, 
however,  has  an  express  exemption 
from  31  U.S.G.  3302  that  it  was  given  in 
276  of  the  Air  Traffic  Management 
System  Performance  Improvement  Act 
of  1996,  Public  Law  104-264,  codified 
at  49  U.S.G.  45303(c).  Section  276  states 
that  “Notwithstanding  section  3302  of 
Title  31,  all  fees  and  amounts  collected” 
by  the  FAA,  except  for  a  few  specified 
exceptions  such  as  insurance  premiums, 
“shall  be  credited  to  a  separate  account 
established  in  the  Treasury  and  made 
available  for  Administration  activities; 

*  *  49  U.S.G.  45303(c).  These 

amounts  are  available  immediately  for 
expenditure  for  Gongressionally 
authorized  purposes  and  remain 
available  until  expended.  Id. 

This  paragraph  of  section  45303,  by 
its  unambiguous  terms,  applies  to  all 
amounts  collected  by  the  FAA,  whether 
or  not  they  are  amounts  from  fees 
e.stablished  under  chapter  453.  This  is 
in  contrast  to  the  first  paragraph  of  this 
section  of  law,  which  only  applies  to 
fees  and  amounts  collected  under 
chapter  453.  Fees  collected  under 
chapter  453  include  fees  for  air  traffic 
control  services  provided  to  planes  that 
neither  take  off  from  nor  land  in  the 
United  States  (overflight  fees),  and  fees 
for  airmen  certificates  and  registration 
of  aircraft.^’’  The  FAA,  however,  collects 
amounts  under  authorities  contained  in 


Section  45303(a)  directs  that  all  fees  imposed 
and  amounts  collected  under  chapter  453  are 
payable  to  the  Administrator  of  the  FAA. 

F’ees  collected  under  the  authority  of  49  U.S.G. 
45302,  namely  fees  for  issuing  airmen  certihcations 
and  registration  of  aircraft,  in  accordance  with  the 
express  language  in  that  section  and  language  that 
historically  has  been  in  each  appropriation,  are 
credited  to  FAA’s  operations  appropriation. 
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other  chapters  of  law,  such  as  insurance 
premiums  and  other  amounts  which  are 
collected  under  chapter  443  of  Title  49, 
amounts  from  the  disposal  of  an  interest 
in  property  for  adequate  consideration 
under  chapter  401,  and  amounts 
provided  from  other  air  traffic  service 
providers  also  under  chapter  401 ,  as 
well  as  federal,  state  and  local 
governments  and  private  entities  under 
chapter  1  of  Title  49. 

It  is  a  well  established  principle  of 
statutory  interpretation  that  laws  ought 
“to  be  so  construed  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word 
shall  be  superfluous,  void,  or 
insignificant.”  TRW  Inc.  v.  Andrews, 

534  U  S.  19,  32  (2001).  Interpretations  of 
statutes  should  “give  effect,  if  possible, 
to  every  clause  and  word  of  a  statute.” 
United  States  v.  Menasche,  348  U.S. 

528,  538-39  (1955)  (citing  Inhabitants  of 
Montclair  Tp.  v.  Ramsdell,  107  U.S.  147, 
152  (1883)).  Using  this  principle,  effect 
must  be  given,  if  possible,  to  the  words 
“all  fees  and  amounts”  except  for  those 
specifically  excluded,  should  be 
deposited  into  the  account  established 
by  49  U.S.C.  45303(c).  The  only 
amounts  the  FAA  is  expressly 
authorized  under  this  paragraph  to 
exclude  from  this  account  are  the 
insurance  premiums  and  related  fees  it 
collects  and  deposits  into  the  Aviation 
Insurance  Revolving  Fund.  A  plain 
meaning  interpretation  which  gives 
effect  to  all  the  words  in  that  paragraph 
is  that  all  fees  and  other  amounts 
collected  by  the  FAA  under  authorities 
contained  in  other  chapters  of  Title  49 
or  other  titles  should  be  deposited  into 
the  account  established  by  45303(c). 

This  would  include  cmy  amounts 
collected  from  the  lease  of  FAA 
property  under  the  authority  of  49 
U.S.C.  106(n)  and  49  U.S.C.  40110(a)(2). 

C.  The  Auction  of  Slots  Does  Not  Affect 
the  Proprietary  Rights  of  the  Port 
Authority 

Similarly,  both  the  Port  Authority  and 
the  Airports  Council  International — 
North  America  (ACI-NA)  as  well  as 
American  Airlines  believe  that  the 
SNPRM  impinges  on  the  proprietary 
rights  of  the  Port  Authority.  The  ACI- 
NA  believes  that  the  FAA’s  powers 
under  49  U.S.C.  Section  40103  do  not 
allow  us  to  auction  slots.  In  support  of 
its  position,  the  ACI-NA  also  cites  to 
Western  Air  Unes  v.  Port  Authority  of 
New  York  and  New  Jersey,  658  F.  Supp. 
952,  956-57  (S.D.N.Y.  1986),  aff’d,  817 
F.2d  222  (2nd  Cir.  1987).  The  FAA 
maintains  that  Western  supports  its 
position  more  than  that  proffered  by  the 
ACI-NA.  Western  concluded  that  the 
perimeter  rule  established  by  the  Port 
Authority  was  a  valid  restraint  exercised 


in  accordance  with  the  Port  Authority’s 
proprietary  interest.  Western  did  not 
suggest  that  the  proprietary  interests  of 
the  Port  Authority  take  precedence  over 
FAA  regulation;  instead  Western 
explicitly  states  that  “[t]his  Court 
concludes  that,  in  the  absence  of 
conflict  with  FAA  regulations,  a 
perimeter  rule,  as  imposed  by  the  Port 
Authority  to  manage  congestion  in  a 
multi-airport  system,  serve  an  equally 
legitimate  local  need  and  fits 
comfortably  with  that  limited  role, 
which  Congress  has  reserved  to  the  local 
proprietor.”  Id.  at  958.  Therefore,  even 
if  there  were  a  conflict  between  the 
proposed  rule  and  the  Port  Authority’s 
proprietary  rights,  the  FAA’s  rule  would 
prevail  under  Western. 

The  establishment  of  slots  under 
§  40103  is  consistent  with  the  authority 
that  the  FAA  has  exercised  at  LaGuardia 
for  the  past  several  decades.  Western  is 
easily  distinguishable  from  the  current 
rulemaking  in  that  this  rulemaking  does 
not  affect  in  any  way  how  the  Port 
Authority  deals  with  its  airport 
including  use  of  its  terminals.  In  fact, 
there  will  be  95  percent  of  the  air  traffic 
coming  into  the  airport  during  the  same 
time  periods  as  currently  exists  at  the 
airport.  The  only  change  will  be  the 
result  of  the  five  percent  reduction  in 
capacity. 

The  Port  Authority’s  assertion  is  that 
changing  the  airlines  that  come  in  or  the 
number  of  flights  interferes  with  its 
proprietary  interests.  Hbwever,  through 
its  regulatory  process  in  certifying 
airlines  or  capping  arrivals  and 
departures,  the  FAA  can  and  has 
affected  the  air  traffic  in  and  out  of 
LaGuardia  and  neither  the  Port 
Authority  nor  any  other  entity  has 
challenged  the  FAA’s  responsibility  to 
issue  certifications  or  control  the  flow  of 
air  traffic,  much  less  suggested  it  affects 
the  proprietary  rights  of  airport 
authorities.  Additionally,  the  Port 
Authority  has  always  had  to 
accommodate  carriers  under  the  HDR  by 
accommodating  airlines  that  leased, 
purchased,  or  traded  slots  under  the 
HDR;  that  received  slots  through  FAA- 
run  lotteries;  or  that  were  granted  slot 
exemptions  under  49  U.S.C.  47174  and 
41716.  Furthermore,  the  Port  Authority 
is  obliged  tcvfile  competitive  access 
reports  to  the  Secretary  if  it  denies 
access  to  a  requesting  carrier  at 
LaGuardia.  Accordingly,  the  Port 
Authority  may  not  claim  that  the  fact 
that  a  slot  is  acquired  through  an 
auction  presents  any  unusual 
accommodation  issues  that  it  has  not 
routinely  dealt  with  in  the  past. 


D.  The  FAA  Has  Complied  With  the 
Administrative  Procedure  Act 

1.  The  Docket  Contained  Adequate 
Information  for  Meaningful  Comment 
on  the  Rulemaking  Proposal 

Several  commenters  also  claimed  the 
FAA  failed  to  meet  the  requirements  of 
the  Administrative  Procedure  Act  (APA) 
(5.  U.S.C.  551,  et  seq.].  The  Port 
Authority  claimed  that  relevant 
documents  either  were  not  submitted  to 
the  docket  at  all,  or  in  a  form  and  time 
insufficient  to  permit  adequate  analysis 
by  interested  parties.  In  particular,  the 
Port  Authority  suggested  the  draft  lease 
documents  were  submitted  to  the  docket 
well  after  the  initiation  of  the  comment 
period,  contained  vague  terms,  and  did 
not  adequately  set  forth  the  conditions 
for  default.  The  Port  Authority 
maintained  the  default  conditions  are 
critical  because  of  the  impact  of  a 
default  on  the  Port  Authority’s  gate 
leasing  agreements.  The  Port  Authority 
also  claimed  that  it  could  not 
adequately  evaluate  the  appropriateness 
of  the  proposed  usage  requirement  and 
the  potential  impact  on  small 
communities  because  relevant 
documentation  was,  in  the  first 
instance,  not  submitted  at  all,  and  in  the 
second  instance,  submitted  for  the  first 
time  only  days  before  the  close  of  the 
comment  period. 

The  AT  A  commented  that  the 
technical  report  explaining  how  slots 
would  initially  be  allocated  does  not 
adequately  describe  how  the  FAA 
intends  to  draw  down  operations  in 
excess  of  75  per  hour  (in  the  0900  and 
1700  periods)  under  Option  2.  It 
claimed  this  omission  calls  into 
question  whether  the  FAA  truly  meant 
to  cap  operations  at  75  under  Option  2. 

The  FAA  believes  the  docket 
submissions  provided  interested  parties 
with  sufficient  information  to 
meaningfully  comment  on  the  proposal. 
The  draft  lease  agreement  for 
Unrestricted  Slots,  while  provided 
relatively  late  during  the  comment 
period,  is  directly  related  to  the  FAA’s 
potential  auctioning  of  the  slots  under 
its  acquisition  authority.  The  draft 
cooperative  agreement,  which  would 
govern  the  lease  terms  of  the  Common 
and  Limited  Slots,  is  arguably  more 
directly  related  to  the  instant 
rulemaking  since  they  will  initially  be 
allocated  to  carriers  under  this  rule. 
While  the  Port  Authority  questions  the 
comprehensiveness  of  these  draft  leases, 
they  are  in  fact,  largely  complete.  The 
FAA  is  intentionally  placing  only 
limited  constraints  on  the  slots.  The 
goal  of  this  rulemaking  is  not  to  impose 
complicated  and  intrusive  constraints 
on  the  slots.  Rather  it  is  to  allow  for  a 
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more  efficient  air  traffic  system  in  and 
around  LaGuardia  while  permitting 
some  access  to  new  entrants  and 
stimulating  the  free  market.  In  order  to 
maximize  efficiencies,  the  FAA  must 
assure  that  the  majority  of  the  slots  have 
a  usage  requirement.  That  requirement, 
which  is  mandated  by  today’s  rule,  is 
the  primary  restriction  on  the  Common 
Slots.  Limited  Slots  are  granted  for  a 
shorter  period  of  time,  but  otherwise 
largely  mimic  the  Common  Slots.  The 
Unrestricted  Slots  are  even  less 
constrained  with  no  usage  requirement. 

As  to  the  Port  Authority’s  assertion 
that  the  potential  impact  on  small 
community  service  was  only  provided 
days  before  the  comment  period  closed, 
the  Port  Authority  is  mistaken.  This 
documentation  was  submitted  a  second 
time  at  the  Port  Authority’s  request.  It 
had  claimed  that  it  could  not  read  the 
data  in  the  original  submission. 

However,  neither  the  FAA  nor  any  other 
commenter  to  the  rulemaking  claimed  to 
have  any  difficulty  reading  the  original 
document.  The  second  submission  was 
filed  as  a  courtesy  to  the  Port  Authority. 
As  to  the  Port  Authority’s  final  claim 
that  it  was  unable  to  evaluate  the 
appropriate  usage  rate  because  there 
was  no  documentation  in  the  docket, 
the  FAA  continues  to  believe  that  the 
Port  Authority  is  uniquely  situated  to 
evaluate  the  extent  to  which  carriers 
utilize  the  existing  slots  because  it 
controls  the  gates  at  the  airport.  The  80 
percent  usage  requirement  at  the  airport 
has  been  in  place  at  LaGuardia  for 
approximately  25  years,  and  the  FAA 
has  not  historically  seen  a  need  to 
further  increase  the  usage  requirement. 
The  FAA’s  suggestion  in  the  SNPRM 
that  the  Port  Authority  demonstrate  why 
it  believed  that  the  existing  usage 
requirement  was  too  lenient  was  based 
on  the  fact  that  the  Port  Authority  made 
this  claim  without  any  data.  The  FAA 
assumed  that,  as  the  airport  proprietor, 
the  Port  Authority  had  some  basis  for  its 
claim  and  suggested  the  airport  provide 
any  relevant  data.  Thus,  the  FAA  is 
puzzled  as  to  why  the  Port  Authority 
would  now  claim  that  it  needs  to  see 
data  generated  by  the  FAA  to 
substantiate  its  claims. 

As  to  the  ATA’s  claim  that  the 
technical  report  failed  to  describe  how 
the  FAA  would  pull  down  a  total  of 
three  operations  under  proposed  Option 
2  when  the  report  explained  how  those 
same  three  operations  would  be  pulled 
down  under  proposed  Option  1,  the 
FAA  believes  that  the  technical  report 
was  sufficiently  clear.  In  any  event,  the 
FAA  has  decided  against  adopting 
Option  2  and  providing  a  separate 
reduction  in  capacity  in  the  two  hours 


where  existing  scheduled  operations 
exceed  75. 

2.  The  Discussion  of  the  Auction 
Process  Provided  Sufficient  Detail  for 
Meaningful  Comment  on  the 
Rulemaking  Proposal 

US  Airways  argued  the  FAA  provided 
insufficient  time  to  comment  on  the 
details  of  the  auction  process.  United 
claimed  that  the  SNPRM  should  have 
proposed  dates  as  to  when  the  auctions 
would  be  conducted  and  should  have 
committed  to  providing  a  certain 
amount  of  advance  notice.  The  ATA 
claimed  that  the  FAA  violated  the  APA 
by  failing  to  account  for  carrier’s  costs 
in  participating  in  an  auction. 

In  the  SNPRM  the  FAA  provided  only 
a  general  discussion  of  the  procedures 
that  would  govern  any  future  auction. 
This  general  discussion  was  provided 
only  to  give  interested  parties  a  context 
for  the  rulemaking.  One  of  the  primary 
complaints  about  the  NPRM  was  that 
the  FAA  failed  to  give  any  detail  about 
the  market-based  mechanism  it 
intended  to  use  under  that  proposal. 
Consequently,  the  commenters  provided 
very  little  analysis  of  the  proposal  to 
have  ten  percent  of  the  slots  at  the 
airport  expire  every  year,  other  than  to 
say  that  it  was  overly  disruptive. 

Because  the  FAA  intended  at  that  point 
to  impose  a  market-based  reallocation 
mechanism  by  regulation,  the  FAA 
believes  the  commenters  complaints 
were  valid.  The  agency  does  not  believe 
that  complaint  was  valid  with  regard  to  ‘ 
the  SNPRM.  However,  the  agency  was 
also  concerned  that  while  the  SNPRM 
did  not  propose  to  implement  a  market- 
based  reallocation  mechanism, 
commenters  would  continue  to 
complain  that  they  could  not 
meaningfully  comment  if  context  were 
not  provided.  Thus,  the  FAA  decided  to 
provide  a  general  description  of  the 
likely  auction  procedures  to  encourage 
meaningful  comment  on  the  underlying 
proposal,  which  is  that  after  imposing  a 
ten-year  cap  to  address  congestion,  a 
certain  number  of  slots  would  revert  to 
the  FAA  for  retirement  or  reallocation. 
The  FAA  has  provided  a  more  detailed 
discussion  of  the  procedures  that  would 
be  used  in  an  auction.  73  FR  53477. 
September  16,  2008.  The  agency 
provided  for  a  15-day  comment  period 
which  closed  on  October  1,  2008.  Based 
on  the  comment  submissions,  the  FAA 
may  decide  to  refine  any  final  auction 
procedures.  That  refinement,  however, 
does  not  impact  this  rule. 

Some  commenters  claimed  that 
because  the  FAA  has  not  fully 
developed  the  auction  process,  the  FAA 
cannot  finalize  the  proposed  rule.  Like 
the  ATA  and  the  draft  lease  documents, 


these  commenters  place  far  too  much 
reliance  on  procedures  unrelated  to  the 
rulemaking.  The  SNPRM  discussed  in 
detail  the  process  for  providing  slots  at 
LaGuardia:  approximately  85  percent  of 
them  will  be  provided  to  incumbent  air 
carriers  operating  at  that  airport  through 
cooperative  agreements  and  the 
remaining  ones  will  be  either 
transferred  via  lease  or  retired.  The 
particulars  of  the  auction  process  (e.g., 
will  it  all  be  via  the  internet  or  will 
paper  bids  be  allowed,  will  the  help 
desk  be  available  24/7  or  only  during 
normal  business  hours,  the  exact  day 
when  the  auction  will  take  place, 
whether  successive  rounds  of  bidding 
will  be  allowed,  whether  multiple  bids 
from  the  same  carrier  will  be  permitted) 
are  not  relevant  to  this  rule.  The  FAA 
will,  in  accordance  with  its  Acquisition 
Management  System,  continue  to 
provide  adequate  notice  of  its  planned 
auction  procedures  and  solicit  comment 
on  those  procedures  prior  to  conducting 
any  auction. 

"The  ATA’s  claim  that  not  ascribing 
the  costs  of  the  auction  to  the  rule 
violates  the  APA  likely  stems  from 
unclear  drafting  on  the  part  of  the  FAA. 
We  have  included  the  auction  costs  and 
reallocation  benefits  in  the  final 
regulatory  evaluation  for  this  rule. 

3.  The  FAA  Adequately  Considered 
Alternatives 

Despite  the  fact  that  the  FAA  has 
proposed  a  total  of  three  different 
allocation  methods  in  this  rulemaking, 
several  commenters  claimed  that  the 
agency  failed  to  adequately  explore 
additional  alternatives  in  violation  of 
the  APA.  An  agency  is  not  required  to 
consider  all  possible  alternatives  when 
engaging  in  rulemaking.  The  fact  that 
the  commenters  dislike  the  alternatives 
considered  does  not  mean  that  the  FAA 
has  pre-decided  the  outcome  by  failing 
to  recognize  that  there  may  be  other 
alternatives.  In  fact,  the  agency 
proposed  multiple  options.  In  addition, 
it  has  considered  many  of  the 
alternatives  that  the  commenters 
recommended  in  response  to  the 
SNPRM.  As  discussed  later  in  this 
document,  the  FAA  has  decided  against 
adopting  these  approaches  in  lieu  of 
proceeding  with  a  final  rule.  However, 
aspects  of  many  of  these 
recommendations  have  been 
incorporated  into  the  rule  or  are  being 
addressed  elsewhere. 

IV.  Discussion  of  the  Final  Rule 

A.  Allocation  of  Slots  at  LaGuardia 

The  FAA  believes  that  at  least  for  the 
next  several  years,  LaGucirdia  will  likely 
be  oversubscribed  in  terms  of  its 
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physical  ability  to  handle  aircraft. 

Simply  put,  expansion  of  the  airport  by 
adding  runways  is  not  a  viable  option 
given  its  location.  Accordingly,  a  cap  on 
operations  at  the  airport  is  necessary  to 
provide  for  the  efficient  use  of  the  NAS. 

No  commenter  has  suggested  that 
there  is  no  need  to  cap  the  airport. 

While  the  AT  A  had  initially  claimed  in 
2006  that  there  was  inadequate 
justification  to  retain  the  cap,  no 
commenter,  including  the  ATA,  still 
appears  to  believe  the  cap  should  be 
lifted. 

Rather,  the  dispute  surrounding  this 
rulemaking  revolves  around  the  FAA’s 
proposal  to  either  retire  or  reallocate 
slots  at  the  airport.  Simply  put, 
incumbents  at  the  airport  are  largely 
satisfied  with  the  status  quo.  While 
there  were  mixed  opinions  about 
whether  any  slots  should  be  retired,  the 
vast  majority  of  air  carriers  opposed  any 
measure  that  would  result  in  a  carrier 
holding  fewer  slots  under  the  final  rule 
than  it  held  under  the  LaGuardia  Order. 
Of  those  carriers  who  were  open  to 
reallocation,  they  tended  to  support  an 
administrative  reallocation  mechanism, 
noting  the  controversy  surrounding  the 
market-based  allocation  mechanism 
proposed  in  the  SNPRM. 

The  Port  Authority  noted  that  the 
FAA  has  asserted  that  the  proposed 
measures  were  designed  to  address 
severe  delays,  preserve  consumer 
choice,  maintain  airline  competiveness 
and  preserve  the  affordability  of  airfares. 
Most  commenters  agreed,  in  some  form, 
with  the  Port  Authority’s  assessment 
that  the  proposal  achieved  none  of  these 
objectives.  Rather,  most  commenters 
noted  that  the  reallocation  mechanism 
did  nothing  to  address  congestion  and 
could  have  the  unintended  consequence 
of  harming  competition  and  restricting 
passenger  access  because  of  the  loss  of 
service  to  small  communities. 

United  argued  that  rather  than 
encouraging  a  market-based  allocation 
method  with  a  robust  secondary  market, 
the  proposal  would  have  the  opposite 
effect — imposing  a  new  and  more 
market-intrusive  regulatory  scheme.  To 
the  extent  there  is  any  market  failure  at 
LaGuardia,  it  posited  that  failure  is  a 
capacity  problem  that  is  best  remedied 
by  the  imposition  of  a  cap. 

Not  only  is  the  FAA  required  to 
ensure  the  efficient  use  of  the  NAS,  but 
it  must  do  so  in  a  manner  that  does  not 
penalize  all  potential  operators  at  the 
airport  by  effectively  shutting  them  out 
of  the  market.  The  FAA  cannot  simply 
walk  away  from  an  airport  once  it  has 
imposed  caps,  but  rather  should  take 
steps  to  ensure  that  there  are,  in  fact, 
competitive  market  forces  and  actual 
and  potential  competition.  Competition 


at  an  airport  benefits  the  flying  public 
by  providing  price  competition  and 
expanded  service.  The  ability  of  carriers 
to  initiate  or  expand  service  at  the 
airport  is  hindered,  in  large  part,  by  the 
imposition  of  the  cap.  Accordingly,  the 
FAA  believes  it  must  strike  a  balance 
between  (1)  promoting  competition  and 
permitting  access  to  new  entrants  and 
(2)  recognizing  historical  investments  in 
the  airport  nnd  the  need  to  provide 
continuity.  It  is  not  the  role  of  the 
Government  either  to  dictate  particular 
business  models  or  to  constrain  a 
market  and  provide  no  means  for  others 
to  enter  that  limited  market. 

The  FAA  believes  that  it  is  well 
within  the  agency’s  authority  in 
49  U.S.C.  40103  to  provide  some 
mechanism  for  reallocation.  As  was  the 
case  with  the  HDR,  the  LaGuardia  Order 
provides  for  a  lottery  of  new  and 
returned  capacity  but  does  not  provide 
for  the  reallocation  of  capacity  that  is 
actively  being  used.  The  FAA  believes 
this  allocation  method  may  be  justified 
as  a  short-term  measure,  but  it  is 
inadequate  for  any  cap  intended  to  last 
for  more  than  a  couple  of  years.  Indeed, 
Congress  appears  to  have  shared  similar 
concerns  when  it  allowed  for  slot 
exemptions  in  AIR-21.  Today’s 
proposal  attempts  to  strike  the 
appropriate  balance  by  actively 
developing  a  robust  secondary  market 
that  properly  values  the  limited  asset 
that  the  FAA  created. 

1.  Proposed  Options 

The  FAA  proposed  two  different 
options  for  allocating  slots  in  the 
SNPRM.  Under  both  options  the  vast 
majority  of  slots  would  have  been 
grandfathered  to  existing  carriers  at  the 
airport,  with  a  relatively  small  minority 
either  retired  or  auctioned  off  in  the  free 
market.  Both  options  allowed  for  a 
carrier  base  of  operations  for  which  up 
to  20  slots  would  be  automatically 
allocated  to  the  carrier  as  Common 
Slots.  These  slots  would  not  count 
toward  the  calculation  of  slots  that 
would  revert  to  the  FAA  for  retirement 
or  reallocation. 

Under  Option  1,  ten  percent  of  a 
carrier’s  Operating  Authorizations  above 
its  base  of  operations  would  revert  to 
the  FAA  over  a  five-year  period.  The 
FAA  proposed  that  eight  percent  would 
be  used  for  reallocation  and  two  percent 
would  be  retired  for  delay  mitigation. 
The  FAA  also  noted  that  the  amount  of 
delay  mitigation  with  a  two  percent 
retirement  rate  may  be  too  low  to 
adequately  address  congestion  and 
noted  that  it  may  increase  that  number. 
The  monies  collected  under  an  auction 
of  reallocated  slots  would  be  utilized  by 
the  FAA  for  delay-mitigation  efforts  in 


the  New  York  metropolitan  area.  Some 
of  these  efforts  could  involve  a  number 
of  initiatives  identified  by  the  NY  ARC 
as  measures  that  could  reduce 
congestion  in  the  area. 

Under  Option  2,  20  percent  of  a 
carrier’s  Operating  Authorizations  above 
its  base  of  operations  would  revert  to 
the  FAA  over  five  years.  All  twenty 
percent  would  be  reallocated,  but  the 
carrier  would  retain  the  net  proceeds, 
rather  than  the  FAA.  The  carrier 
initially  allocated  the  slot  would  be 
unable  to  bid  on  the  slot  because  it 
could  bid  unreasonably  high  amounts  in 
order  to  keep  out  competitors,  knowing 
that  the  money  would  come  back  to  it 
as  auction  proceeds. 

The  FAA  continues  to  believe  that 
under  either  option  a  sufficient  number 
of  slots  would  be  available  for 
reallocation  to  permit  access  to  the 
airport  and  establish  a  fair  market  value 
for  slots  that  could  then  translate  into  a 
robust  secondary  market.  While  Option 
2  allowed  for  an  even  greater  number  of 
available  slots,  it  also  had  the  potential 
to  prevent  the  most  interested  carrier, 
i.e.,  the  one  initially  allocated  the  slot, 
from  bidding  on  it.  While  the  FAA 
anticipated  that  a  carrier  could  obtain  a 
comparable  slot,  either  through  the  FAA 
auction  or  on  the  secondary  market, 
there  was  no  guarantee  that  would 
happen.  This  concern  was  raised  by 
several  commenters  who  noted  that  the 
inability  for  the  carrier  to  bid  on  its 
previously  held  slots  is  even  more 
troubling  because  that  carrier  may  have 
the  greatest  incentive  to  retain  the  slot 
based  on  established  service.  Several 
commenters,  including  the  ATA,  Delta 
and  US  Airways,  suggested  that  the 
FAA  should  not  limit  the  number  of 
bidders  and  possibly  the  most  interested 
bidder. 

Several  commenters  questioned  why 
ten  percent  of  slots  would  have  expired 
under  Option  1  but  20  percent  of  slots 
would  have  expired  for  reallocation 
under  Option  2.  Specifically,  ATA 
commented  that  if  the  FAA  believes  that 
ten  percent  of  slots  are  enough  to  create 
a  secondary  market,  then  why  did  it 
propose  Option  2?  Additionally,  Delta 
suggested  that  selecting  twenty  percent 
of  slots  in  Option  2  is  arbitrary  and 
cannot  be  reconciled  with  the  selection 
of  ten  percent  of  slots  in  Option  1. 

Unique  among  the  commenters  was 
United,  who  argued  that  Option  1  was 
particularly  unfair  because  the  carrier 
initially  holding  the  slot  would  not  be 
entitled  to  receive  any  compensation  for 
its  loss. 

As  noted  above,  the  FAA  believes 
either  approach  would  help  stimulate  a 
secondary  market  and  would  lead  to  a 
proper  assessment  of  the  slots’  true 
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value.  The  agency  also  believes  that 
either  approach  would  have  a  minimal 
impact  on  operations  at  the  airport  and 
would  avoid  much  of  the  potential 
disruption  associated  with  its  proposals 
in  the  NPRM.  However,  the  agency  is 
persuaded  that  Option  1  maximizes  the 
efficiency  of  the  slot  because  the  carrier 
who  may  value  it  the  most  may  be  the 
one  who  held  it  initially.  The  FAA  has 
decided  to  adopt  the  first  option,  except 
that  it  will  retire  five  percent  of  the 
airport’s  capacity  by  lowering  the 
hourly  cap  for  scheduled  operations  to 
71.  The  rule  also  provides  for  the 
reversion  of  approximately  ten  percent 
of  the  total  number  of  slots  currently  at 
the  airport  to  provide  access. 

2.  Categories  of  Slots 

Under  today’s  rule,  the  FAA  will  lease 
property  interests  in  slots  to  carriers  for 
a  period  of  up  to  ten  years,  the  date  the 
rule  sunsets.  There  will  be  three 
categories  of  slots:  Common  Slots, 
Unrestricted  Slots,  and  Limited  Slots. 

Common  Slots  are  those  slots 
grandfathered  to  carriers  currently  at  the 
airport.  They  will  be  awarded  to  the 
carriers  under  a  cooperative  agreement 
for  the  duration  of  the  rule.  The 
cooperative  agreement  will  provide 
carriers  with  a  ten-year  leasehold 
interest.  Once  the  rule  sunsets,  all 
interests  will  revert  to  the  FAA.  Unlike 
slots  allocated  under  the  HDR  and 
Operating  Authorizations  allocated 
under  the  LaGuardia  Order,  carriers  will 
be  granted  clear  property  rights  to 
Common  Slots,  which  could  be 
collateralized  or  subleased  to  another 
carrier  for  consideration.  These  property 
rights,  however,  will  not  be  absolute. 
Common  Slots  will  be  subject  to 
reversion  to  the  FAA  under  the  rule’s 
minimum  usage  provision,  may  be 
temporarily  withdrawn  for  operational 
reasons,  and  could  be  subject  to 
retirement  should  the  FAA  need  to 
further  reduce  the  cap. 

Those  slots  not  categorized  as 
Common  Slots  will  be  categorized 
initially  as  Limited  Slots  and  then  as 
Unrestricted  Slots  once  they  are 
reallocated. 

Unrestricted  Slots  are  slots  that  a 
carrier  would  acquire  as  a  leasehold. 
Unlike  slots  allocated  under  a 
cooperative  agreement,  these  slots  will 
require  monetary  consideration  to  the 
FAA.  Since  a  carrier  leasing  an 
Unrestricted  Slot  will  be  required  to  do 
so  because  of  government  action,  these 
slots  will  not  be  withdrawn  by  the  FAA 
under  the  use-or-lose  provisions,  for 
operational  reasons,  or  to  further  reduce 
the  cap  should  such  reductions  be 
necessary.  As  with  Common  Slots, 


Unrestricted  Slots  will  expire  when  the 
rule  sunsets. 

Limited  Slots  are  slots  that  are 
identified  for  retirement  or  auction. 

Those  Limited  Slots  identified  for 
auction  will  be  leased  to  the  carriers 
under  a  cooperative  agreement  for  a 
period  of  1-4  years  so  that  they  can 
be  reallocated  after  that  period  of  time. 
Limited  Slots  will  convert  to 
Unrestricted  Slots  after  they  are 
reallocated.  As  with  Common  Slots, 
Limited  Slots  may  be  withdrawn  under 
the  proposed  use-or-lose  provision,  or 
for  operational  reasons.  Because  they 
are  already  awarded  for  less  than  five 
years,  they  will  not  be  used  to  reduce 
capacity  should  additional  reductions  to 
the  cap  be  necessary. 

3.  Initial  Allocation  of  Slots 

No  later  than  this  rule’s  effective  date, 
the  FAA  will  notify  all  carriers  which 
slots  they  will  initially  be  allocated 
under  the  rule.  The  FAA  will  make  this 
determination  based  on  slots  usage  of 
the  underlying  Operating 
Authorizations  the  week  of  September 
28  through  October  4,  2008.  The  FAA 
proposed  in  the  NPRM  to  make  this 
determination  based  on  operations  the 
first  full  week  of  2007,  but  believes  the 
later  date  better  assesses  the  operating 
status  of  carriers  now.  One  carrier  that 
held  Operating  Authorizations  in 
January  2007  is  no  longer  in  business, 
although  it  continues  to  hold  an  air 
carrier  certificate.  While  those 
Operating  Authorizations  are  currently 
being  operated  by  another  carrier  solely 
within  its  marketing  control,  the  FAA 
believes  it  is  simply  cleaner  to  allocate 
the  slots  to  the  holder  of  the  Operating 
Authorization  only  if  the  carrier  is  still 
operating  at  the  airport.  Likewise,  some 
Operating  Authorizations  have  been  or 
may  be  returned  to  the  FAA  under  the 
LaGuardia  Order’s  use-or-lose 
provisions  and  will  not  be  allocated  to 
the  carrier  that  held  them  nearly  two 
years  ago. 

Upon  the  rule’s  effective  date,  each 
carrier  at  LaGuardia  will  automatically 
be  awarded  up  to  20  Common  Slots, 
which  will  constitute  the  carrier’s  base 
of  operations.  The  FAA  believes  this  is 
a  rational  approach  to  assuring  that  no 
carrier  is  impacted  at  a  level  that  could 
seriously  disrupt  its  existing  operations. 
Air  Canada  will  be  awarded  an 
additional  22  Common  Slots  because  of 


^“Twenty  percent  of  the  Limited  Slots  that  will 
be  reallocated  will  not  be  leased  to  carriers  as 
Limited  Slots.  This  is  because  the  FAA  intends  to 
auction  them  as  Unrestricted  .Slots  shortly  after  the 
final  rule  takes  effect.  Likewise,  the  Limited  Slots 
scheduled  for  retirement  will  not  be  leased  to 
carriers,  although  the  carrier  will  be  entitled  to  use 
the  slot  until  March  8,  2009. 


the  United  States’  international 
obligations  with  Canada.  Eighty-five 
percent  of  the  remaining  slots  will  also 
be  grandfathered  as  Common  Slots  to 
the  carrier  holding  the  corresponding 
Operating  Authorization  under  the 
LaGuardia  Order.  The  FAA  has  decided 
to  grandfather  the  majority  of  slots  at  the 
airport  in  order  to  minimize  disruption 
and  to  recognize  the  carriers’  historical 
investments  in  both  the  airport  and  the 
community. 

As  notea  above,  the  remaining  slots 
will  be  categorized  as  Limited  Slots. 
Approximately  one  third  of  the  Limited 
Slots  will  be  retired  by  the  FAA  on 
March  8,  2009,  the  beginning  of  the 
2009  Summer  Scheduling  Season.  The 
remaining  Limited  Slots  will  be 
reallocated  via  auction  over  a  five-year 
period.  The  number  of  slots  that  a 
particular  carrier  will  have  classified  as 
Limited  Slots  is  based  proportionally  on 
the  carrier’s  presence  at  the  airport, 
taking  into  consideration  each  carrier’s 
base  of  operations.  The  FAA  will  inform 
all  carriers  that  will  be  awarded  Limited 
Slots  how  many  Limited  Slots  they  will 
have  no  later  than  the  rule’s  effective 
date. 

An  affected  carrier  will  have  ten  days 
to  identify  50  percent  of  the  total 
number  of  Limited  Slots.  During  the 
following  ten  days,  the  FAA  will 
determine  through  a  randomized 
process  the  remainder  of  slots  that  will 
be  categorized  as  Limited  Slots,  taking 
into  account  the  need  to  retire  some 
slots  at  every  hour  and  the  need  to  have 
capacity  available  for  reallocation 
throughout  the  day. 

In  determining  which  slots  should  be 
designated  as  Limited  Slots,  the  FAA 
will  initially  exclude  from  consideration 
slots  held  during  all  hours  where 
carriers  have  collectively  determined 
five  or  more  slots  should  be  Limited 
Slots. This  approach  will  assure  slots 
will  be  available  for  auction  throughout 
the  day.  The  FAA  will  also  determine  in 
what  year  (0-4)  each  Limited  Slot  will 
revert  to  the  FAA  for  reallocation  and 
which  slots  will  be  retired.  In  this  way, 
all  carriers  will  know  within  20  days  of 
the  rule’s  effective  date  what  slots  will 
become  available  for  purchase  and 
when. 

The  time  windows  for  the  Limited 
Slots  will  be  evenly  distributed  over  the 
day  to  the  extent  possible.  The  duration 
of  each  Limited  Slot  will  be  assigned  by 
a  fair  allocation  process  such  that  each 
affected  carrier’s  aggregate  lease 


In  the  SNPRM,  the  FAA  had  proposed  that  it 
would  initially  exclude  hours  where  carriers  had 
collectively  identified  two  slots  as  Limited  Slots. 
Since  generally  four  slots  will  be  retired  in  every 
hour,  the  FAA  believes  it  is  appropriate  to  increase 
that  number  horn  two  to  five. 
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duration  will  be  approximately  equal  to 
that  of  the  other  affected  carriers. 

Although  most  stakeholders  are 
opposed  to  any  slots  being  withdrawn 
and  auctioned,  two  respondents  thought 
the  auction  proposals  might  be  too 
restricted  or  limited.  The  National  Air 
Carrier  Association  supported 
encouraging  more  competition  at 
LaGuardia  but  questioned  whether  a 
sufficient  number  of  slots  will  be 
available  for  auction  to  result  in  more 
competition.  The  Federal  Trade 
Commission  suggested  that  the  ability 
for  auctions  to  improve  allocative 
efficiency  at  LaGuardia  is  limited  by  the 
small  number  of  slots  being  auctioned. 
Additionally,  the  Federal  Trade 
Commission  is  concerned  that  the  few 
slots  that  are  available  for  auction  are 
biased  towards  the  least  valuable  slots. 
The  FAA  believes  the  fair  allocation 
methodology  resolves  that  concern. 

The  FAA  recognizes  that  the  overall 
number  of  slots  that  will  be  auctioned 
is  relatively  small,  particularly  when 
compared  to  its  original  proposal  to 
reallocate  ten  percent  of  the  airport’s 
total  capacity  every  year.  Such  an 
approach  would  not  only  have  assured 
access  to  the  airport,  but  would  arguably 
maximize  the  efficiency  of  the  system, 
assuming  no  other  constraints. 

However,  as  discussed  in  the  SNPRM, 
the  carriers  would  in  fact  face  other 
constraints.  Based  on  the  comments  of 
the  Port  Authority  to  the  original 
proposal,  the  largest  constraint  could  be 
the  ability  of  the  Port  Authority  to 
handle  its  facility  as  airport  proprietor. 

The  ATA  claimed  that  carriers  need  to 
know  which  of  its  slots  are  Limited 
Slots  90  days  before  the  effective  date  of 
the  rule  in  order  to  he  compliant  with 
the  rule  on  the  effective  date.  While  the 
rule  becomes  effective  on  December  9, 
2008,  carriers  can  continue  their 
operations  without  change  until  March 
8,  2009,  the  first  day  of  the  summer 
scheduling  season.  Accordingly,  the 
FAA  believes  carriers  will  have  no 
problems  setting  a  compliant  schedule 
well  in  advance  of  the  summer 
scheduling  season. 

4.  Retirement  of  Slots 

In  the  NPRM  and  SNPRM,  the  FAA 
proposed  to  cap  weekday  and  Sunday 
afternoon  operations  at  81  per  hour  (75 
for  scheduled  operations  and  six  for 
general  aviation).  The  airport  is  already 
capped  under  the  LaGuardia  Order  at  78 
(75  for  scheduled  operations  and  three 
for  unscheduled  operations).  This  rule 
replaces  that  Order,  although  carriers 
will  be  allowed  to  use  the  slots  held 
under  the  Order  until  March  8,  2009.  On 
that  day,  the  cap  on  scheduled 
operations  will  decrease  to  71  per  hour. 


This  represents  a  five  percent  reduction 
in  capacity  at  the  airport.  Based  on  the 
modeled  results,  lowering  the  hourly 
cap  from  75  to  71  could  reduce  mean 
delays  by  approximately  41  percent 
compared  to  modeled  delays  in  August 
2007.  The  FAA  selected  the  new  cap  of 
71  hourly  scheduled  operations  because 
delays  begin  to  increase  sharply  after 
that  level  of  sustained  demand.  The 
hourly  reductions  will  not  result  in 
eliminating  all  delay  at  the  airport, 
especially  when  operating  conditions, 
such  as  adverse  weather,  reduce 
capacity.  However,  congestion-related 
delays  are  expected  to  be  measurably 
reduced. 

The  FAA  does  not  intend  to  raise  the 
new  cap  unless  conditions  at  the  airport 
improve  sufficiently  to  permit 
additional  operations  without  undue 
delay.  The  FAA  also  specifically 
reserves  the  right  to  further  lower  the 
cap  should  operations  at  the  airport 
remain  unduly  delayed.  The  FAA 
anticipates  it  would  call  for  a  Schedule 
Reduction  Meeting  should  further 
reductions  be  warranted.  In  any  case, 
the  FAA  would  fully  meet  its 
obligations  under  the  APA  at  that  time, 
and  this  rule  does  not  provide  a  means 
for  further  cap  reductions  absent 
subsequent  action  on  the  part  of  the 
agency. 

The  Port  Authority  claimed  in 
response  to  the  NPRM  that  75  scheduled 
operations  per  hour  are  too  high; 
American  Airlines  echoed  this  concern 
in  its  comments  on  the  SNPRM.  United 
argued  against  retiring  any  existing 
slots.  It  claimed  that  any  reduction  in 
the  number  of  slots  is  contrary  to  market 
efficiencies  because  it  would  eliminate 
an  economically  valuable  asset. 

The  ATA  argued  that  the  FAA 
provided  no  justification  for  lowering 
the  cap:  If  the  FAA  believes  there  is  a 
need  to  reduce  capacity  below'  the  cap, 
the  need  would  exist  regardless  of 
allocation  mechanism  and  should  be 
fully  explained.  Many  of  the 
commenters  also  argued  that  the 
SNPRM  results  in  almost  no  reduction 
in  delays,  with  average  delays  reduced 
by  less  than  one  minute. 

American  Airlines  supported  an 
overall  reduction  in  the  existing  cap  at 
the  airport,  noting  that  delays  were  too 
high.  It  also  supported  a  flexible  system 
to  raise  the  cap  if  sufficient 
improvements  are  made  to  the  airspace. 
United,  on  the  other  hand,  was  critical 
of  the  FAA’s  proposal  to  increase  the  • 
cap  when  greater  efficiencies  in  the 
airspace  are  realized  and  suggested  the 
agency  instead  engage  in  rulemaking 
prior  to  increasing  the  cap.  The  ATA 
agreed  with  United  that  the  FAA  should 
not  raise  the  cap  without  seeking  input 


from  stakeholders.  United  also  linked 
the  proposal  to  inciease  the  cap  with  the 
proposed  auction  mechanism. 

Tne  FAA  recognizes  that  both  the 
NPRM  and  SNPRM  primarily  focused 
on  the  efficient  allocation  of  slots  and 
did  not  propose  to  significantly  reduce 
delay  from  levels  established  under  the 
HDR  after  AIR-21  and  the  LaGuardia 
Order.  Even  under  Option  1,  the  level  of 
delay  mitigation  would  have  been 
minimal,  with  only  18  slots  retired  after 
five  years.  The  agency  estimated  that  at 
the  end  of  the  scheduled  retirements, 
the  average  minutes  of  delay  would  be 
reduced  by  approximately  one  minute 
as  the  result  of  scheduled  retirements. 
The  FAA  specifically  noted  in  the 
SNPRM  that  reducing  the  cap  could  be 
the  best  way  to  address  delay 
mitigation.  Accordingly,  the  agency 
specifically  requested  comment  as  to 
whether  it  should  reduce  the  maximum 
number  of  scheduled  operations  from  75 
to  a  lower  number.  In  addition,  the 
agency  sought  comment  on  whether  it 
should  maintain  a  maximum  number  of 
scheduled  operations  at  75  per  hour  but 
increase  the  number  of  slots  that  would 
be  retired.  Finally,  there  are  a  few'  hours 
where  there  are  slightly  fewer  than  75 
scheduled  operations.  The  FAA  sought 
comment  on  whether  these  slots  should 
be  retired  or  reallocated  via  an  auction. 

The  FAA  has  decided  that  the  cap  at 
LaGuardia  is  too  high  and  the  type  of 
reductions  anticipated  under  proposed 
Option  1  were  too  low,  and  would  be 
achieved  over  too  long  a  period  of  time, 
to  be  meaningful.  Prior  to  the 
implementation  of  AIR-21,  scheduled 
hourly  operations  at  the  airport  were 
limited  by  the  HDR  to  62.  While  the 
FAA  does  not  believe  the  delay 
modeling  currently  justifies  a  reduction 
to  these  levels,  it  does  believe  the 
modeling  justifies  a  greater  reduction 
than  proposed  in  the  SNPRM.  Based  on 
the  same  modeling  technique  used  to 
determine  the  appropriate  cap  at  JFK 
and  Chicago  O’Hare  International 
Airport  in  Schedule  Reduction  Meetings 
addressing  those  airports,  the  FAA  has 
determined  that  the  appropriate  cap  on 
scheduled  operations  at  LaGuardia  is 
71. 

In  the  SNPRM,  the  FAA  proposed  to 
randomly  select  operations  in  excess  of 
75  in  those  hours  where  there  are  more 
than  75  scheduled  operations.  These 
operations  would  have  been  designated 
as  Limited  Slots  and  would  have  been 
retired,  so  that  there  are  no  hours  where 
there  are  more  than  75  scheduled 
operations.  The  FAA  has  decided  there 
is  no  need  to  treat  these  slots  differently 
from  the  other  slots  that  are  retired  to 
reduce  the  hourly  cap  on  operations. 
Rather,  the  impact  of  reducing  the 
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hourly  cap  is  that,  for  these  two  hours, 
five  or  six  slots  will  be  retired  rather 
than  four. 

5.  Market-Based  Reallocation  of  Slots 

As  discussed  earlier,  the  FAA 
proposed  two  separate  options  for 
reallocating  slots  at  LaGuardia.  The 
FAA  has  decided  to  adopt  a  modified 
version  of  Option  1.  The  commenters 
have  largely  combined  the  two  goals  of 
this  rulemaking,  to  address  congestion 
and  to  provide  for  a  more  equitable  and 
efficient  allocation  of  capacity,  into  a 
single  goal.  Many  commenters, 
including  the  ATA,  United  and 
American  Airlines,  said  that  it  is  the  cap 
on  hourly  operations  and  not  auctions 
that  will  reduce  delays  at  LaGuardia. 
Furthermore,  they  contended  that  the 
cap  and  the  auction  are  distinct 
proposals,  with  distinct  costs  and 
benefits;  while  a  cap  may  reduce  delays, 
an  auction  will  merely  add  costs  to 
carriers. 

US  Airways  claimed  that  the  FAA  is 
more  interested  in  experimenting  with 
auctions  at  LaGuardia  than  improving 
congestion  and  delays.  Similarly, 
American  Airlines  said  that  the  level  of 
competition  in  the  New  York  market 
appears  to  be  the  FAA’s  greatest  concern 
rather  than  the  amount  of  congestion. 
According  to  American  Airlines, 
although  the  New  York-area  airports  are 
some  of  the  most  competitive,  the 
SNPRM  suggests  nothing  that  would 
reduce  congestion  and  delays. 

The  ATA  claimed  that  the  only 
congestion-related  measure  included  in 
this  proposal  is  the  cap  on  operations, 
which  is  already  in  place  under  the 
LaGuardia  Order  and  the  retirement  of 
a  small  number  of  slots.  It  also  argued 
that  the  FAA  has  not  articulated  how  its 
auctions  will  translate  into  delay 
mitigation  or  why  the  high  costs  of 
auctions  are  worth  the  burden  and  risk. 

The  FAA  fully  agrees  that  the 
reallocation  method,  regardless  of  what 
it  is,  will  not  have  a  direct  impact  on 
controlling  delays.  That  type  of  control 
is  achieved  by  extending  the  cap  beyond 
the  LaGuardia  Order,  which  was  never 
intended  to  be  an\'thing  more  than  a 
bridge  betw'een  the  HDR  and  a  final 
rule.  While  some  commenters  have 
argued  that  it  is  unreasonable  for  the 
FAA  to  even  contemplate  a  situation  in 
which  LaGuardia  is  unconstrained,  that 
is  exactly  the  result  that  the  expiration 
of  the  HDR,  without  further  regulatory 
action,  achieves.  Because  the  FAA  will 
now  be  reducing  the  size  of  the  cap,  the 
delay  reduction  will  be  even  more 
significant.  The  FAA  believes  that  the 
reallocation  mechanism  may  lead  to  an 
air  transportation  system  that  is  more 
efficient  for  the  travelling  public,  ev^ 


though  that  mechanism  does  not  reduce 
the  number  of  aircraft  flying  in  and  out 
of  the  airport.  It  is  possible  that  carriers 
may  decide,  at  least  on  some  routes,  to 
increase  the  size  of  the  aircraft  they  are 
using.  While  nothing  in  today’s  rule 
dictates  this  result,  it  is  certainly  at  least 
generally  foreseeable. 

While  most  of  the  carriers  were 
categorically  opposed  to  a  market-based 
reallocation  mechanism,  that  opposition 
was  not  universal.  The  FTC  argued  in 
favor  of  an  auction  mechanism, 
recognizing  the  value  associated  with 
providing  a  carrier  with  a  direct 
financial  incentive  to  maximize  the 
value  of  a  slot. 

The  FAA  has  decided  to  finalize  its 
proposal  because  it  believes  that  a 
market-based  mechanism  such  as  an 
auction  is  the  best  way  to  assure  that 
this  scarce  resource  is  allocated  to  the 
user  who  values  it  the  most.  As  a 
steward  of  public  property,  the  FAA  has 
an  obligation  to  strive  toward  getting  the 
best  value  for  that  property.  Other 
Federal  agencies  have  used  auctions  to 
determine  who  values  Federal  property 
the  highest.  In  addition,  a  number  of 
papers  regarding  the  societal  value  of 
allocating  slots  via  an  auction  have  been 
published  over  the  past  several  years, 
and  the  FAA  finds  the  arguments  made 
in  favor  of  auctions  in  those  papers 
compelling.  Simply  put,  a  carrier  who  is 
required  to  purchase  a  slot,  will  value 
it  more  highly  than  a  carrier  who 
received  the  slot  at  no  cost. 

Accordingly,  the  carrier  will  ensure  the 
slot’s  best  economic  use,  i.e.,  putting  it 
to  the  use  valued  most  highly  by  the 
traveling  public.  If  the  carrier  cannot 
profitably  use  the  slot,  it  will 
presumably  sublease  the  slot  to  another 
carrier  who  can  maximize  its  efficient 
use.  In  addition,  a  carrier  wishing  to 
gain  a  presence  at  an  airport  can 
purchase  the  lease  from  the  government 
directly  rather  than  attempting  to  obtain 
slots  solely  from  its  competitors, 
increasing  competition  at  the  airport. 

The  value  associated  with  allocating  a 
scarce  government  resource  via  an 
auction  was  also  recognized  by  Congress 
in  the  telecommunications  context 
when  it  passed  the  Licensing 
Improvement  Act  of  1993.  In  the 
section-by-section  analysis  of  the 
statute,  the  committee  report 
specifically  references  promotion  of 
efficient  and  intensive  use  of  the 


DotEcon  Ltd.,  Auctioning  Airport  Slots — A 
Report  for  IIM  Treasury'  and  the  Department  of  the 
Environment,  Transport  and  the  Regions,  April 
2001;  Whalen  and  tlarllon.  Economic  Analysis 
Group  Discussion  Paper — Proposal  for  a  Market- 
Based  Solution  to  Airport  Delays,  October  2007; 
Brueckner,  Slot-Based  Approaches  to  Airport 
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electromagnetic  spectrum  as  one  of  the 
objectives  the  committee  believed  the 
new  legislation  would  achieve.  1993 
USCCAN  at  580. 

As  noted  earlier,  the  agency’s  own 
experiences  with  slot-controlled  airports 
under  the  HDR  are  consistent  with  the 
observations  made  in  the  literature. 
Under  the  Buy/Sell  Rule,  carriers 
wishing  to  enter  the  market  complained 
they  were  unable  to  gain  market-share, 
and  the  underutilization  of  those  slots 
allocated  to  the  carriers  at  no-cost  forced 
the  agency  to  impose  a  usage 
requirement. 

■The  auction  process  contemplated  by 
today’s  rule  will  guarantee  carriers 
wishing  to  initiate  or  extend  operations 
at  the  airport  an  opportunity  to  acquire 
slots.  In  January  2009  there  will  be  at 
least  24  slots  available  in  the  auction.  In 
the  following  four  years  there  will  be  at 
least  22  slots  available.^®  Since  carriers 
need  pairs  of  slots,  this  is  equivalent  to 
11  to  1 2  round-trips  per  day.  Assuming 
a  minimum  competitive  pattern  of 
service  is  between  two  and  three  round- 
trips  per  day,  the  equivalent  of  four  to 
five  routes  would  be  available  per  year. 
Carriers  would  be  free  to  supplement 
their  holdings  in  the  secondary  market, 
which  the  agency  believes  will  be 
stimulated  by  this  rule. 

The  FAA  intends  to  auction  off  20 
percent  of  the  Limited  Slots  that  are  not 
retired  annually.  Any  carrier  may  bid  on 
the  slot,  and  it  will  be  awarded  to  the 
highest  responsive  bidder.  The  winning 
parties  may  commence  operations  using 
the  newly  acquired  slots  on  the  second 
Sunday  of  the  following  March.  In  the 
unlikely  event  no  bids  are  received,  the 
FAA  will  retire  the  slot  until  the  next 
auction.  Allowing  the  carrier  holding 
the  Limited  Slot  to  retain  it,  as 
suggested  by  some  commenters,  could 
encourage  the  carrier  to  simply  not  bid 
on  the  slot.  The  FAA  will  retain  all 
auction  proceeds.  After  recouping  its 
costs,  the  FAA  intends  to  spend  the 
remainder  of  the  proceeds  on  congestion 
and  delay  management  initiatives  in  the 
New  York  City  area.  The  FAA  has 
already  established  a  receipt  account  for 
these  proceeds. 

The  FAA  will  not  reallocate  slots  after 
the  first  five  years  (other  than  those 
returned  under  the  rule’s  use-or-lose 
provisions)  because  it  believes  that 
ideally  slots  should  transfer  from  one 
carrier  to  another  through  the  secondary 
market.  The  FAA  has  decided  to  be 
involved  in  a  limited  number  of  slot 
transactions  during  the  first  five  years  of 
the  rule  to  help  establish  that  market. 


The  agency  anticipates  that  there  may  be 
additional  slots  available  for  auction  because  of 
returned  or  unallocated  capacity. 
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Not  only  will  the  auctions  help  create  a 
market  for  slots,  hut  all  carriers  will  be 
able  to  assess  the  true  market  value  of 
a  slot.  Armed  with  information  on  how 
much  a  given  slot  is  likely  to  be  worth 
on  the  open  market,  carriers  (and  their 
shareholders)  will  be  in  a  better  position 
to  determine  whether  to  continue 
operating  marginally-performing  flights 
or  to  sublease  the  corresponding  slot. 

The  FAA  believes  that  merely  relying 
on  the  secondary  market  to  accurately 
establish  the  value  of  slots,  as  Some 
commenters  have  suggested,  is 
problematic.  A  fundamental  problem 
with  the  secondary  market  cannot  be 
addressed  without  first  addressing  the 
primary  market.  Incumbents  have 
significant  incentives  not  to  sell  or  lease 
out  slots  to  airlines  that  will  compete 
with  their  networks  to  a  substantial 
degree.  Thus,  incumbents  rationally 
foreclose  entry  both  to  other  incumbents 
and  to  new  entrants.  One  of  our 
objectives  in  this  rule  is  to  change  those 
incentives  and  reduce  the  likelihood 
that  incumbents  can  foreclose  entry  and 
potential  competition  indefinitely. 

In  addition,  in  the  secondary  market 
a  carrier  may  rely  on  tangible  assets  that 
do  not  have  the  same  monetary  value  for 
all  carriers  or  even  non-tangible  assets, 
such  as  goodwill  or  a  pre-existing 
relationship,  when  evaluating  whether 
to  lease  a  slot.  Thus,  while  the  slot  may 
have  a  real  value  for  the  carriers 
engaged  in  the  negotiations,  that  value 
cannot  be  translated  into  a  “fair  market 
value”  that  can  be  relied  on  throughout 
the  industry  as  a  reasonable  valuation  of 
the  slot.  The  agency  believes  that  it 
should  not  take  more  than  five  years  for 
a  robust  secondary  market  to  develop. 

Given  the  physical  constraints  at  tne 
airport  and  the  carriers’  ability  to 
sublease  slots  if  the  operations 
associated  with  the  slots  are  not 
financially  productive,  the  FAA 
anticipates  that  there  will  be  little  new 
or  returned  capacity  for  most  of  the  time 
the  rule  is  in  effect.  With  the  advent  of 
NextGen  technology,  there  may  be  new 
capacity  in  the  later  years  of  the  rule.  To 
the  extent  there  is  any  new  or  returned 
capacity,  the  FAA  intends  to  auction  off 
that  capacity,  and  will  categorize  the 
slots  as  Unrestricted  Slots. 

a.  Network  Effects  of  Auctions 

The  potential  for  auctions  to  have 
adverse  network  effects  was  a  concern 
for  many  stakeholders.  The  Federal 
Trade  Commission  noted  that  network 

^"If  any  slots  were  not  bid  on  in  the-final  year 
of  the  annual  auction,  the  FAA  would  retire  those 
slots  until  it  reallocated  new  or  returned  capacity. 
The  agency  does  not  yet  know  if  enough  new  or 
returned  capacity  would  be  available  to  justify  an 
annual  reallocation. 


effects  are  likely  to  be  complex  since  the 
worth  of  one  particular  flight  is 
dependent  on  other  flights.  Accordingly, 
the  Federal  Trade  Commission 
cautioned  that  auctions  at  LaGuardia 
might  not  lead  to  an  efficient  outcome. 

US  Airways  noted  that  the  network 
and  route  systems  of  airlines  required 
substantial  investments  and  many  years 
to  build.  Carriers  rely  on  routes  from 
smaller  cities  to  provide  passengers  to 
their  hubs  at  airports  such  as  LaGuardia. 
This  structure,  according  to  US 
Airways,  is  at  risk  should  the  FAA 
complete  its  rulemaking  as  proposed  in 
the  SNPRM.  US  Airways  also  objected 
to  the  possibility  that  a  carrier  could 
lose  slots  that  are  important  feeder 
flights  into  its  hub  at  LaGuardia. 
Furthermore,  according  to  US  Airways, 
the  loss  of  just  a  few  passengers  could 
jeopardize  service  to  some  smaller 
markets. 

United  Airlines  commented  that  slots 
are  essential  to  allow  airlines  to  provide 
flights  between  LaGuardia  and  other 
cities  and  the  carrier  may  even  be  forced 
to  discontinue  service  to  some 
communities  because  of  the  loss  of  slots. 
The  ATA  added  that  some  carriers  have 
made  large  investments  in  their 
schedules  with  the  expectation  that  they 
will  be  able  to  continue  serving 
LaGuardia  and  that  these  schedules  will 
compliment  their  other  daily  operations. 

The  FAA  recognizes  that  any 
reallocation  of  slots  through  an  auction, 
or  any  other  allocation  mechanism,  can 
affect  the  network  structure  of  an 
airline.  We  are  also  aware  that  several 
carriers  at  the  airport  have  made 
investments  in  the  infrastructure  at 
LaGuardia  based  on  their  previous  slot 
holdings  under  the  HDR.  However, 
when  Congress  phased  out  the  HDR  as 
part  of  AIR-21,  it  was  clear  to  all 
stakeholders  that  slots  and  slot 
allocations  under  that  rule  would  no 
longer  exist  as  of  January  2007. 

In  an  effort  to  ensure  a  smooth 
transition  between  the  expiration  of  the 
HDR  and  a  new  allocative  regime,  the 
FAA  grandfathered  use  of  all  slots  to 
carriers  on  a  temporary  basis.  This  final 
rule  will  continue  to  allocate  a  majority 
of  slots  to  the  incumbent  slot  holders. 

To  the  extent  that  a  carrier’s  Limited 
Slot  reverts  to  the  FAA,  there  is  nothing 
in  this  rule  that  precludes  that  carrier 
from  bidding  in  the  auctions  to  acquire 
the  same  or  a  comparable  slot  for  the 
purpose  of  maintaining  the  status  quo. 
Similarly,  we  believe  the  rule  will 
promote  a  robust  secondary  market, 
which  will  provide  further  opportunity 
for  carriers  to  acquire  slots  to  satisfy 
their  network  needs. 


b.  Impact  of  Auctions  on  Competition 

The  SNPRM  assumed  that  auctions 
will  lead  to  efficient  airline  behavior. 

The  Port  Authority  opinion  differs.  The 
Port  Authority  commented  that  auctions 
may  exacerbate  anti-competitive 
conditions,  which  would  lead  to 
reduced  opportunities  for  new  entrant 
and  limited  incumbent  airlines  to  enter 
the  airport.  They  claimed  that  the  large 
incumbent  carriers  with  the  majority  of 
slots  at  LaGuardia  could  use  their 
relatively  stronger  balance  sheets  to 
outbid  the  smaller,  non-legacy  airlines 
that  help  stimulate  competition.  The  Air 
Carrier  Association  of  America’s 
(ACAA)  comments  echo  this  concern. 

According  to  the  Port  Authority  and 
the  ACAA,  the  SNPRM  provides  the 
legacy  incumbent  carriers  the  incentive 
to  bid  prices  beyond  the  level  carriers 
with  a  limited  presence  at  the  airport 
can  afford,  then  trade  the  slots  they  win 
among  themselves  to  maintain  their 
current  schedules.  The  result  could  be 
a  significant  increase  in  airfares  and  a 
decrease  in  the  number  of  destinations 
served. 

Offering  a  different  view,  US  Airways 
commented  that  there  is  already 
significant  competition  at  LaGuardia, 
and  new  entrants  have  more  the  50 
daily  roundtrips  from  this  airport.  US 
Airways  also  suggested  that  competition 
from  new  entrants  at  LaGuardia  has 
helped  moderate  fares  for  the  New  York 
City  region.  It  also  asserted  that  there  is 
no  evidence  that  new  entrants  cannot 
enter  the  market,  or  that  the  reallocation 
proposal  would  address  that  concern 
even  if  it  were  valid. 

Unlike  most  of  the  commenters,  the 
ACAA  was  not  opposed  to  the 
consideration  of  auctions.  However,  it 
believes  that  too  many  questions  exist 
about  auctions  as  a  method  to  promote 
competition  for  this  proposal  to  move 
forward.  The  ACAA  was  primarily 
concerned  with  providing  low-cost 
carriers  access  to  entry  in  LaGuardia, 
particularly  now  that  all  three  of  the 
major  New  York  metro  airports  are 
capped. 

US  Airways  argued  that  the  20-slot 
base  of  operations  is  clearly  designed  to 
protect  new  entrant  carriers  at  the 
expense  of  other  carriers  and  ignores  the 
fact  that  these  new  entrants  already 
have  a  significant  presence  both  at 
LaGuardia  and  in  the  New  York 
metropolitan  area  as  a  whole.  The  FAA 
notes  that  the  base  of  operations  was 
intentionally  designed  to  promote  at 
least  some  competition  at  the  airport  by 
ensuring  limited  incumbents  retain  the 
opportunity  to  serve  the  airport. 
However,  this  degree  of  competition, 
when  viewed  in  the  context  of  the  total 
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number  of  operations  at  the  airport, 
negatively  impacts  no  one.  Thus,  the 
FAA  finds  US  Airways’  argument  that 
the  20-slot  base  of  operations  is\_ 
detrimental  to  carriers  who  have  a  larger 
presence  at  the  airport  is  disingenuous. 
All  carriers,  regardless  of  the  size  of 
their  operations  at  the  airport,  are 
entitled  to  the  base  of  operations.  For 
slots  above  this  level,  Limited  Slots  are 
assigned  on  a  proportional  basis,  so  that 
larger  carriers  will  have  more  Limited 
Slots  only  because  they  will  be 
grandfathered  a  greater  number  of  total 
slots  at  the  airport.  In  addition,  while 
the  base  of  operations  provision  protects 
up  to  20  slots  per  carrier,  it  does  not 
allow  a  carrier  with  fewer  than  20 
operations  to  increase  their  holdings 
unless  they  are  willing  to  lease  them 
from  another  carrier  or  participate  in  an 
auction. 

The  FAA  disagrees  with  the  assertion 
that  the  limited  number  of  auctions 
contemplated  in  this  rule  will  reduce 
competition  at  the  airport.  The  HDR,  in 
place  at  LaGuardia  airport  for  decades, 
was  criticized  for  not  providing 
sufficient  opportunity  for  new  entrant  or 
limited  incumbent  carriers  to  enter  or 
expand  service  at  the  airport.  We 
believe  there  is  merit  to  these  criticisms. 

To  encourage  greater  competition  and 
expand  opportunities  for  entry  at  the 
airport,  the  FAA  intends  to  reallocate  by 
auction  a  portion  of  existing  slots  from 
those  carriers  who  held. the  majority  of 
slots  under  the  HDR.  The  auction  is 
designed  to  provide  greater  competition 
at  the  airport  because  it  uses  the  market 
to  reallocate  limited  resources  to  those 
who  value  the  asset  most. 

We  understand  the  concerns  of  some 
persons  that  carriers  may  attempt  to  use 
Unrestricted  Slots  which  are  not  subject 
to  a  usage  requirement  to  monopolize 
operations  at  an  airport.  The 
Department  has  the  authority  to  ensure 
that  carriers  do  not  use  their  ability  to 
permit  such  slots  to  remain  idle  to 
unlawfully  restrict  competition.  The 
Department’s  mandate  under  49  U.S.C. 
41712  to  prohibit  unfair  methods  of 
competition  authorizes  it  to  stop  carriers 
from  engaging  in  conduct  that  can  be 
characterized  as  anticompetitive  under 
antitrust  principles.  If  the  Department  is 
presented  with  clear  and  convincing 
evidence  that  a  carrier  is  hoarding  slots 
to  monopolize  operations  at  an  airport 
it  will  pursue  enforcement  action 
against  the  carrier. 

c.  Alternatives  to  Reallocation 

The  Port  Authority  commented  that  a 
notice  of  proposed  rulemaking  that 
solicits  comment  on  a  single  solution 
when  other  significant  solutions  have 
been  recently  proposed  is  inherently 


flawed.  It  noted  the  NYARC,  through 
working  group  5,  evaluated  the  use  of 
the.  lATA  Worldwide  Scheduling 
Guidelines  (WSG)  but  that  approach 
was  not  even  referred  to  in  the  SNPRM, 
despite  near  unanimous  support  among 
NYARC  members  for  that  alternative. 
American  Airlines  similarly  suggested 
the  FAA  adopt  the  WSG  under  a  slot 
rule  addressing  all  three  New  York 
metropolitan  airports  rather  than  relying 
on  auctions  to  reallocate  capacity.  Delta 
also  suggested  that  the  FAA  take  steps 
to  iiriprove  the  secondary'  market  in 
conjunction  with  the  existing  Order 
before  adopting  a  final  rule  based  on  the 
SNPRM.  Echoing  Delta’s  sentiment,  U.S. 
Airways  suggested  the  buy/sell 
mechanisms  implemented  under  the 
HDR  could  be  improved  or  modified  to 
address  concerns  about  competition. 

Many  stakeholders  said  that  the  FAA 
should  use  other  approaches  instead  of 
auctions  to  reduce  delays  at  LaGuardia. 
In  particular,  the  FAA  should  focus  on 
implementing  operational  procedures 
and  investments  to  enhance  capacity. 
The  American  Association  of  Airport 
Executives  said  that  the  FAA  should 
proceed  with  implementing  ADS-B  and 
other  air  traffic  control  technologies. 

The  Regional  Airline  Association  said 
that  rather  than  auctioning  slots,  the 
FAA  should  focus  on  completing 
NextGen.  Similarly,  the  ATA  suggests 
that  the  FAA  continue  to  implement  the 
77  New  York  Aviation  Rulemaking 
Committee  improvements  and  continue 
implementing  NextGen. 

Delta  suggested  several  alternatives  to 
addressing  a  perceived  inability  to 
access  the  market.  Even  though  it  did 
not  support  any  of  the  alternatives,  it 
suggested  they  were  both  legal  and  less 
disruptive  than  the  proposal.  While 
some  of  the  ideas  associated  with 
improving  the  transparency  of  the 
secondary  market  have  already  been 
proposed  by  the  FAA  and  are 
incorporated  in  today’s  rule.  Delta  also 
suggested  that  all  transactions  in  the 
secondary  market  could  be  negotiated 
via  an  FAA-managed  auction  or  that  a 
carrier  be  required  to  place  a  set  number 
of  slots  up  for  auction,  but  be  allowed 
to  set  a  reserve  price.  The  ATA 
suggested  the  agency  adopt  a  slightly 
modified  version  of  the  existing  Order 
and  have  the  FAA  act  as  a  clearing¬ 
house  for  the  secondary  market,  but 
impose  no  constraints  on  the 
transactions. 

The  ACAA  argued  that  some 
reallocation  mechanism  other  than  an 
auction  should  be  provided  since  all 
three  major  New  York  metropolitan  area 
airports  are  capped.  It  noted  that  there 
should  be  some  slots  available  to 
limited  incumbents  because  the  larger 


carriers  are  drawing  down  service  and 
exploring  merger  possibilities.  The  FAA 
has  historically  provided  for  the 
administrative  allocation  of  slots.  We 
could  have  proposed  such  an  approach 
in  this  rulemaking.  However,  the 
auction  allows  the  market  to  allocate 
resources,  which  is  the  standard  way 
virtually  all  resources  are  allocated  in 
the  U.S.  economy. 

The  WSG  approach  has  never  been 
used  at  a  domestic  airport  like 
LaGuardia.  While  the  FAA  could  adopt 
a  domestic  equivalent  of  the  WSG,  the 
FAA  has  decided  against  this  approach 
because,  like  the  lottery  provisions  of 
the  HDR,  it  does  not  provide  for  a 
sufficient  amount  of  capacity  available 
for  reallocation  to  stimulate  the 
secondary  market.  The  ATA  is  correct 
that  of  the  many  members  of  the  ARG 
working  group,  five  supported  using  the 
WSG  at  LaGuardia.  However,  several 
carriers  not  on  the  working  group  were 
opposed  to  that  approach  and  some  of 
their  concerns  are  included  in  the 
NYARC  report. 

As  to  the  suggestion  that  the  FAA 
focus  on  the  v'arious  technological  and 
physical  improvements  identified  by  the 
NYARC,  many  of  these  initiatives  are 
already  underway.  However,  we  do  not 
believe  that  they  will  address  the 
congestion  issues  at  LaGuardia 
sufficiently  to  merit  lifting  the  cap  on 
operations.  It  is  the  cap  that  creates  the 
need  for  reallocation. 

Finally,  as  to  the  suggestions  that  the 
FAA  leave  the  LaGuardia  Order  in  place 
but  make  improvements  to  the 
secondary  market,  the  FAA  has  already 
implemented  several  changes  to  the 
existing  provisions  controlling  the 
secondary  market  in  this  rule. 

B.  Secondary  Trading 

All  slots  will  have  value  in  the 
sec.ondary  market.  To  the  extent  that  the 
secondary  market  is  not  mature  and  the 
value  of  slots  is  not  well-known,  the 
auction  should  inform  potential  buyers 
of  the  value  of  these  slots  and  stimulate 
the  secondary  market.  The  FAA  believes 
that  ultimately  the  best  way  to 
maximize  competition  is  with  the 
development  of  a  robust  secondary 
market.  To  that  end,  the  agency  did  not 
propose  a  system  of  set-asides  and 
exemptions  that  would  be  available  to 
new  entrants  and  limited  incumbents. 

VVe  believe  some  measures  must  be 
taken  to  assure  access  to  the  secondary 
market.  The  system  of  preferences  and 
exemptions  developed  under  the  HDR 
and  AIR-21  may  have  significantly 
diluted  the  viability  of  the  secondary 
market  ostensibly  created  under  the 
HDR’s  Buy/Sell  Rule  as  several 
commenters  claim,  but  we  do  not 
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believe  that  was  the  sole  culprit.  The 
Buy/Sell  Rule  permitted  transactions 
that  were  never  advertised  and  the 
terms  of  which  were  never  monitored 
for  anti-competitive  behavior. 

We  believe  all  carriers  interested  in 
initiating  operations  at  LaGuardia,  or 
increasing  their  operations  there,  should 
have  an  opportunity  to  participate  in 
any  transactions.  Accordingly,  the  FAA 
will  permit  carriers  to  include  Common 
Slots  for  sale  in  the  auction  organized 
by  the  FAA.  If  a  carrier  wishes  to 
include  some  of  its  Common  Slots  in  the 
auction,  these  slots  will  be  treated  in  the 
same  manner  as  other  slots  being 
auctioned  by  the  FAA.  The  carrier 
would  be  able  to  specify  a  minimum 
price  for  these  slots  so  that  it  need  not 
give  up  the  slots  unless  they  command 
a  price  that  the  carrier  is  willing  to 
accept  and  it  would  retain  the  proceeds. 

In  addition,  the  FAA  will  establish  a 
bulletin-board  system  whereby  carriers 
seeking  to  sublet  slots  outside  the 
auction  process,  or  to  acquire  such 
subleases,  would  notify  the  FAA,  which 
would  then  post  the  relevant 
information  on  its  Web  site.  The  FAA 
has  decided  that  transactions  via  the 
bulletin-board-system  do  not  have  to  be 
blind,  and  the  transaction  may  include 
both  cash  and  non-cash  payments. 

The  ACAA  commented  that  any 
mechanisms  geared  toward  a  secondary 
market  must  include  a  blind  sale/ 
transfer  allocation  system  for  any 
proposed  sale  or  lease  of  slots.  Other 
carriers,  including  U.S.  Airways  and 
American  Airlines,  noted  that  the 
secondary  market  should  be  as 
transparent  as  possible  since  even  a 
hybrid  system,  whereby  the  lessor 
would  accept  the  highest  cash  bid  and 
then  negotiate  the  value  of  non¬ 
monetary  assets  after  the  bid  was 
accepted,  would  close  interested  lessees 
out  of  the  transaction. 

We  continue  to  have  reservations 
about  the  adequacy  of  the  value 
associated  with  non-monetary  assets 
when  the  leasing  carrier  is  not  a  direct 
competitor  versus  when  the  potential 
lessee  competes  directly  against  the 
carrier  offering  to  lease  the  slot. 

However  we  also  believe  non-cash 
transactions  should  result  in  both  more 
bidders  and  potentially  higher  bids. 
Since  the  non-cash  aspect  of  a 
transaction  would  require  direct 
negotiating,  parties  would  need  to  be 
disclosed. 

In  order  to  preclude  the  type  of 
collusion  that  appears  to  have  been 
present,  at  least  some  of  the  time,  under 
the  Buy/Sell  Rule,  the  Department  will 
monitor  trades  on  the  secondary  market. 
The  Department  already  has  the 
authority  under  49  U.S.C.  41712  to 


investigate,  prohibit,  and  impose 
penalties  on  an  air  carrier  for  an  unfair 
or  deceptive  practice  or  an  unfair 
method  of  competition  in  air 
transportation  or  the  sale  of  air 
transportation.  The^Department  has 
consistently  held  that  this  authority 
empowers  it  to  prohibit  anticompetitive 
conduct  (1)  that  violates  the  antitrust 
laws,  (2)  that  is  not  yet  serious  enough 
to  violate  the  antitrust  laws  but  may  do 
so  in  the  future,  or  (3)  that,  although  not 
a  violation  of  the  letter  of  the  antitrust 
laws,  is  close  to  a  violation  or  contrary 
to  their  spirit. 

Today’s  rule  requires  carriers  to  file 
with  the  Department  a  detailed 
breakdown  of  all  lease  terms  and  asset 
transfers  for  each  transaction,  and  the 
subletting  carrier  must  disclose  all  bids 
submitted  in  response  to  its  solicitation. 
The  requirement  is  needed  so  that  the 
Department  can  adequately  monitor  the 
secondary  market.  The  slot  may  not  be 
operated  by  the  acquiring  carrier  until 
all  documentation  has  been  received, 
and  the' FAA  has  approved  the  transfer. 
The  approval  process  is  required  to 
assure  the  FAA  has  up-to-date 
information  on  who  is  operating  the 
flight.  The  FAA  will  not  limit  its 
approval  based  on  any  substantive 
provisions  in  the  document.  Although 
the  ATA  claimed  the  provisions 
governing  the  secondary  market  are 
unduly  intrusive  and  chilling,  the  FAA 
believes  that  even  in  a  robust  market  it 
needs  to  track  and  provide  oversight  of 
the  market.  This  oversight  will  ensure 
access  remains  available  to  all  interested 
parties  and  the  slots  are  actually  being 
used  in  the  manner  represented  to  the 
FAA.  Since  Common  and  Limited  Slots 
may  be  transferred  in  the  secondary 
market,  the  underlying  policy 
considerations  supporting  the  FAA’s 
decision  to  award  them  under  a 
cooperative  agreement  rather  than  for 
monetary  consideration  remain,  even  if 
the  operating  carrier  has  changed. 

Trades  among  marketing  carriers  and 
one-for-one  trades  do  not  have  to  be 
advertised.  Marketing  carriers  should 
not  have  to  open  up  transactions  to  the 
carrier  community  as  a  whole  any  more 
than  a  single  carrier  should  have  to 
disclose  its  scheduling  decisions  with 
other  carriers.  The  FAA  will  approve 
these  transactions,  as  it  has  done 


See  United  Airlines,  Inc.  v.  Civil  Aeronautics 
Board.  766  F.  2d  1107,  1112,  1114  (7th  Cir.  1985) 
and  cases  cited  therein;  see  also  H.R.  Rep.  No.  98- 
793,  98th  Cong.,  2d  Sess.  (1984)  at  4-5,  Order  2002- 
9-2,  Complaint  of  the  American  Society  of  Travel 
Agents,  Inc.,  and  Joseph  Galloway  against  United 
Airlines,  Inc,  et  al.  (Docket  No.  6ST-99-6410)  and 
Complaint  of  The  American  Society  of  Travel 
Agents,  Inc.,  and  Hillside  Travel,  Inc.  against  Delta 
Airlines,  et  al.  (Docket  No.  OST-02-12004) 
(September  4,  2002)  at  22-23. 


historically.  As  is  the  case  with  longer- 
term  transfers  among  different  carriers, 
the  FAA  only  approves  the  transaction 
to  maintain  accurate  information  on 
which  carrier  is  operating  a  particular 
slot. 

Same  day  trades  among  marketing 
carriers  that  address  emergency 
situations  such  as  maintenance 
problems  or  other  unforeseen 
operational  issues  may  take  place 
without  prior  approval  by  the  FAA,  but 
carriers  must  notify  the  FAA  of  the  trade 
within  five  business  days.  One-for-one 
trades  among  carriers  will  not  be  subject 
to  the  restrictions  of  the  secondary 
market  because  they  enhance  the 
operational  efficiency  of  the  airport. 
However,  the  exchange  of  slots  on  a  ' 
one-for-one  basis  cannot  be  for 
consideration,  since  they  would  then 
take  on  the  characteristics  of  lease 
agreements  negotiated  in  the  secondary 
market.  Nonetheless,  carriers  must 
notify  the  FAA  of  all  such  trades  so  that 
the  agency  can  maintain  accurate 
information  on  which  carrier  is 
operating  a  particular  slot. 

C.  Usage  Requirements 

The  FAA  is  adopting  the  usage 
requirements  proposed  in  the  SNPRM. 
Specifically,  Common  and  Limited  Slots 
must  be  used  80  percent  of  the  time  over 
a  two-month  reporting  period  unless  the 
FAA  waives  the  usage  requirements  due 
to  unusual  and  unforeseeable 
circumstances  beyond  the  carrier’s 
control.  The  impact  of  these  events  must 
extend  beyond  five  consecutive  days. 
Unrestricted  Slots  will  not  be  subject  to 
the  usage  requirements. 

Under  this  rule  each  slot  will  be 
assigned  a  corresponding  scheduled 
operation.  Carriers  will  be  required  to 
report  a  series  of  flights  under  a  single 
slot  number  rather  than  in  the  aggregate. 
In  this  way  the  FAA  will  be  able  to  more 
accurately  track  a  slot’s  usage  with  the 
flight  it  was  scheduled  against.  Carriers 
will  be  permitted  to  operate  a  charter, 
maintenance,  or  ferry  operation  in  lieu 
of  a  scheduled  operation  and  not  have 
that  operation  discounted  as  long  as 
they  do  not  abuse  the  privilege. 

Several  commenters,  including  the 
ATA  and  the  Port  Authority,  noted  that 
the  proposal  to  exclude  Unrestricted 
Slots  from  the  usage  requirement  is 
inconsistent  with  the  current  practice  of 
requiring  all  slots,  even  those  purchased 
in  the  secondary  market,  to  be  subject  to 
the  use-or-lose  requirements.  These 
commenters  suggested  that  all  slots 
should  be  subject  to  usage  requirements. 
The  Port  Authority  added  that  given 
current  market  conditions  of  higher 
fares,  driven  by  higher  fuel  costs,  there 
is  a  possibility  that  the  auction  bid 
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prices  may  be  sufficiently  low  to  cause 
a  large  incumbent  carrier  to  make  low 
bids  for  various  slots,  and  then  simply 
not  use  them  as  a  means  of  blocking 
future  competition  after  markets 
improve  from  the  current  depressed 
condition. 

We  understand  the  concerns  of  some 
persons  that  carriers  may  attempt  to  use 
Unrestricted  Slots  which  are  not  subject 
to  a  usage  requirement  to  monopolize 
operations  at  an  airport.  We  do  not 
believe  this  risk  is  sufficiently  large  to 
attach  a  usage  requirement  on 
Unrestricted  Slots.  One  hundred  percent 
of  the  slots  allocated  under  the  HDR  and 
then  converted  into  Operating 
Authorizations  under  the  LaGuardia 
Order  were  initially  allocated  by  the 
FAA  at  no  cost  to  the  carrier.  Because 
the  slots  were  free,  carriers  were 
incentivized  to  hoard  slots  in  order  to 
keep  competitors  out,  and  the  FAA  was 
forced  to  implement  a  usage 
requirement.  Since  the  FAA  wishes  to 
introduce  a  market-based  means  of 
addressing  slot  allocation,  both  initially 
and  in  the  secondary  market,  the  agency 
believes  the  Unrestricted  Slot  should  be 
just  that — unrestricted.  The  FAA  does 
not  believe  there  is  a  need  to  treat  all 
slots  equally  when  they  are  not  all 
allocated  under  the  same  terms  and 
conditions. 

The  Department  has  the  authority  to 
ensure  that  carriers  do  not  use  their 
ability  to  permit  such  slots  to  remain 
idle  to  unlawfully  restrict  competition. 
The  Department’s  mandate  under  49 
U.S.C.  41712  to  prohibit  unfair  methods 
of  competition  authorizes  it  to  stop 
carriers  from  engaging  in  conduct  that 
can  he  characterized  as  anticompetitive 
under  antitrust  principles.  If  the 
Department  is  presented  with  clear  and 
convincing  evidence  that  a  carrier  is 
hoarding  slots  to  monopolize  operations 
at  an  airport  it  will  pursue  enforcement 
action  against  the  carrier.  In  order  to 
assist  the  Department  in  determining 
whether  a  carrier  is  engaging  in 
anticompetitive  behavior,  we  are 
expanding  the  requirement  in  the 
regulatory  text  to  report  usage  to  include 
Unrestricted  Slots  as  well  as  Common 
and  Limited  Slots.  While  a  carrier 
would  not  risk  losing  an  Unrestricted 
Slot  for  failure  to  report,  the  FAA  could 
take  civil  enforcement  action  consistent 
with  its  authority  to  take  enforcement 
action  for  any  violation  of  a  regulatory 
requirement. 

The  Port  Authority  continues  to 
argue,  without  support,  that  the  usage 


Unrestricted  Slots  could  potentially  have  a 
higher  value  in  the  secondary  market  than  Common 
or  Limited  Slots  because  they  are  not  subject  to  the 
same  restrictions. 


requirement  should  be  higher  than  80 
percent.  It  commented  to  the  SNPRM 
that  it  has  an  interest  in  maximizing  use 
of  its  runways.  Although  it  is  not 
reasonable  to  expect  1 00  percent 
utilization,  the  Port  Authority  believes 
that  a  90  percent  utilization  standard, 
applied  against  aggregate  slot  use  would 
assure  five-day-per-week  use  of  slots. 

The  Port  Authority  also  proposed  that 
the  FAA  report  data  on  slot  usage  at 
least  at  the  aggregate  level.  It  stated  it 
could  use  these  data  to  evaluate  the 
relationship  of  slot  usage  and  the  FAA’s 
exercise  of  authority  to  enforce  the  use- 
or-lose  provisions.  We  have  not  seen  a 
need  to  increase  the  usage  requirement 
beyond  80  percent.  The  waiver 
provisions  of  this  rule  are  quite  limited. 
In  addition,  the  agency  has  recently 
demonstrated  that  it  intends  to  apply 
these  provisions  narrowly. 33  The  usage 
requirement  is  designed  to  address 
legitimate  problems  that  arise  in  the 
regular  course  of  business  and  includes 
flight  cancellations  due  to  maintenance 
problems,  poor  weather,  or  missed 
connections.  Given  the  likelihood  that 
the  FAA  will  not  grant  a  waiver  request 
except  under  exceptionally  tight 
conditions,  a  carrier  has  every  incentive 
to  use  the  slot  as  much  as  possible  to 
preserve  a  cushion  for  the  types  of 
problems  it  can  reasonably  expect  to 
encounter.  We  acknowledge  the  Port 
Authority’s  request  to  see  usage  data, 
but  that  request  does  not  fall  within  the 
ambit  of  this  rulemaking. 

Finally,  in  the  SNPRM,  the  FAA 
proposed  to  provide  for  a  90  day  waiver 
of  the  usage  requirement  for  common 
and  limited  slots  acquired  by  sublease. 
We  have  subsequently  determined  that 
there  is  no  need  for  such  a  provision. 
The  starting  date  of  a  sublease  is  fully 
within  the  control  of  the  contracting 
carriers  and  can  be  easily  negotiated  to 
address  any  possible  concerns  related  to 
starting  new  service. 

D.  Unscheduled  Operations 

As  proposed  in  the  SNPRM,  the  FAA 
is  limiting  unscheduled  operations  into 
and  out  of  LaGuardia  during  the 
constrained  hours.  Historically  these 
operations  have  been  restricted  via  the 
LaGuardia  Order  to  six  per  hour,  but  the 
FAA  has  recently  reduced  that  number 


July  3,  2008,  the  FAA  denied  a  request 
submitted  by  six  air  carriers,  seeking  a  waiver  of  the 
minimum  usage  requirements  at  all  U.S.  airports 
that  have  such  requirements  as  a  result  of  rapidly 
escalating  fuel  prices.  The  FAA’s  denial  of  the  air 
carrier’s  request  is  available  in  docket  FAA-2008- 
0656.  In  addition,  on  August  6,  2008,  the  FAA 
denied  a  separate  request  by  AirTran  Airways  for 
a  temporary  waiver  of  the  minimum  usage 
requirement  at  LaGuardia  based  on  the 
construction-related  closure  of  a  jetway  that  was 
dedicated  to  .^irTran’s  operations. 


to  three  under  the  LaGuardia  Order. 
Under  today’s  rule,  reservations  are 
required  to  use  the  airport  (except  for 
emergency  operations)  and  may  be 
obtained  up  to  72  hours  in  advance.  The 
reservations  will  be  available  on  an 
hourly,  rather  than  half-hourly,  basis. 
This  will  provide  additional  flexibility 
with  minimal  operational  impacts 
overall. 

To  the  extent  Air  Traffic  Control 
(ATC)  can  handle  additional  requests 
(for  example  in  good  weather),  it  will  do 
so  without  regard  to  the  reason  for  the 
request.  In  addition,  ATC  may  decide 
special  circumstances  justify  an 
additional  flight.  However,  there  is  no 
guarantee  that  the  FAA  will  accept  more 
than  three  reservations  per  hour,  and 
the  determination  to  handle  more  traffic 
would  likely  be  made  on  that  day. 
Reservations  for  all  non-emergency 
flights  would  still  be  required.  The  FAA 
will  allow  public  charter  operators  to 
reserve  one  of  the  three  available 
allowable  operations  up  to  six  months 
in  advance.  If  more  than  one  public 
charter  operation  is  desired  for  a  given 
hour,  the  public  charter  operator 
without  the  advance  reservation  could 
attempt  to  secure  a  reservation  within 
the  three-day  window  that  is  available 
for  all  other  unscheduled  operations. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA),  Netjets  and  the 
National  Air  Transportation  Association 
(NATA)  commented  that  the  number  of 
unscheduled  arrivals  is  overly 
restrictive.  According  to  AOPA, 
although  general  aviation  is  less  than 
four  percent  of  total  operations  at 
LaGuardia,  the  number  of  unscheduled 
arrivals  is  reduced  by  fifty  percent. 
Similarly,  Netjets  suggested  that 
although  general  aviation' makes  a 
negligible  contribution  to  congestion  in 
the  New  York  area,  the  SNPRM  has  a 
disproportionate  impact  on  general 
aviation  compared  with  scheduled 
carriers.  It  also  asserts  that  the  FAA  has 
not  linked  the  reduction  in  permitted 
operations  with  any  delay  reduction 
benefit  nor  evaluated  the  potential  cost 
impact  on  affected  businesses.  These 
commenters  do  not  believe  an  objective 
analysis  of  the  historical  usage  rate  for 
unscheduled  operations  has  been 
provided  to  justify  the  proposed 
decrease  and  therefore,  the  FAA  may 
have  underestimated  the  negative  effect 
of  a  50  percent  reduction  in 
unscheduled  operations.  The  Port 
Authority  claimed  the  FAA  did  not  look 
at  the  proposed  reduction  in 
unscheduled  services  at  LaGuardia  in 
light  of  similar  restrictions  at  JFK  and 
Newark  Airports. 

Contrary  to  the  Port  Authority’s 
assertion,  the  proposal  to  reduce 
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unscheduled  operations  at  LaGuardia 
was  generated  by  the  agency’s  concern 
on  managing  operations  within  the 
region.  Consistent  with  this  action,  the 
FAA  proposed  limits  for  unscheduled 
operations  at  JFK  and  Newark.  At 
these  airports,  the  FAA  proposed 
reductions  in  the  number  of 
unscheduled  operations  in  the  most 
congested  hours.  The  FAA  finds  it 
reasonable  to  limit  unscheduled 
operations  at  LaGuardia  to  their  2007 
usage  levels.  In  the  New  York  area,  the 
FAA  must  balance  fair  and  reasonable 
access  against  congestion  reduction  and 
management  goals.  To  reach  these  goals, 
the  number  of  unscheduled  operations 
cannot  grow  at  LaGuardia,  JFK  or 
Newark.  While  permissible 
unscheduled  operations  at  the  airport 
are  reduced  by  50  percent,  actual 
operations  are  reduced  little,  if  at  all. 

In  addition,  NATA  objected  to  the 
proposal  to  allow  public  charter  carriers 
to  reserve  one  of  the  three  available 
hourly  slots  up  to  six  months  in 
advance,  while  Part  135  on-demand  air 
carriers  will  only  be  able  to  reserve  slots 
up  to  72  hours  in  advance.  NATA 
believes  that  passengers  on  Part  135  on- 
demand  aircraft  should  have  the  same 
ability  to  pre-plan  their  arrival  and 
departure  times  as  passengers  on 
scheduled  airlines  and  public  charters. 

The  FAA  does  not  believe  that  public 
charter  operators  and  on  demand 
charter  operators  should  be  treated 
similarly.  Unlike  on  demand  charters, 
public  charters  may  not  be  marketed 
until  prospectuses  are  filed  with  the 
Department  and  they  are  marketed  to 
individual  consumers  long  in  advance 
of  the  dates  of  operation.  Public  charters 
are  also  generally  limited  to  operating 
from  larger  airports.  Thus,  in  the  New 
York  area,  public  charters  cannot  be 
operated  from  many  of  the  local 
airports,  such  as  Teterboro,  that  are 
available  to  on  demand  charter  flights. 
For  these  reasons,  we  believe  public 
charter  operators  should  have  a 
significantly  earlier  opportunity  to 
obtain  slots  for  their  operations  under 
this  rule  than  on  demand  charters. 

Additionally,  unscheduled  flights 
produce  roughly  the  same  delay  costs  as 
scheduled  flights  at  the  same  time. 
However,  unscheduled  flights  can  be 
accommodated  if  operators  are  flexible 
in  their  arrival  or  departure  times.  In 
response  to  public  comment  we  have 
assessed  the  impact  on  business  if 
unscheduled  flights  are  restricted  based 
upon  the  FAA’s  record  of  actual 
operations  in  the  agency’s  Enhanced 
Traffic  Management  System  for  year 
ended  May  31,  2008.  The  total  number 
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of  hours  where  unscheduled  operations 
exceed  available  slots  was  174.  The 
number  of  hours  where  there  was 
insufficient  capacity  in  the  adjacent  two 
hours  to  handle  excess  demand  was 
zero.  Thus,  if  an  unscheduled  flight 
changes  its  flight  plan  slightly,  it  will  be 
accommodated  and  this  operator  would 
not  incur  costs. 

The  ATA  commented  that  helicopters 
should  be  subject  to  this  proposal 
because  they  also  take  up  valuable  air 
traffic  control  services.  'The  FAA 
recognizes  that  helicopter  operations 
can  add  to  a  controller’s  workload. 
However,  because  the  FAA  did  not 
propose,  or  even  suggest,  that 
helicopters  would  be  covered  by  this 
rule,  there  would  have  been  no  reason 
for  helicopter  operators  to  comment  on 
the  rule  and  there  is  inadequate  scope 
to  add  them  at  this  tinie. 

E.  Sunset  Provision 
This  rule  will  expire  in  ten  years.  One 
of  the  criticisms  of  the  HDR  was  that  it 
was  a  temporary  rule  that  has  lasted 
almost  40  years.  As  such,  it  became 
difficult  to  manage,  particularly  as  it 
was  amended  to  address  changes  in 
business  models.  We  believe  the  public 
interest  is  better  served  by  directly 
providing  the  rule  will  sunset  in  ten 
years.  This  approach  will  allow  for 
future  determinations  by  the  FAA  as  to 
whether  a  cap  is  still  needed  and,  if  so, 
whether  changes  are  needed  to  more 
efficiently  allocate  and  constrain  the 
scarce  resource.  At  present  it  is 
impossible  to  determine  what  changes 
in  business  models  may  occur  over  the 
next  ten  years.  In  addition,  full 
implementation  of  the  New  York/New 
Jersey/Philadelphia  Metropolitan  Area 
Airspace  Redesign  project  and  NextGen 
technologies  are  expected  to  mitigate 
and  improve  air  traffic  efficiency  within 
the  next  ten  years,  and  we  should  not 
prejudge  the  market  response. 

The  ATA  questioned  why  this  rule  is 
implemented  on  a  temporary  basis  if  the 
agency  believes  it  represents  the  best 
solution  for  the  airport.  Additionally, 
several  commenters  noted  that 
temporary  slot  lives  reduce  the  value  of 
slots.  They  argued  the  short-term  nature 
of  the  proposal  and  the  uncertainty  of 
future  slot  operations  at  LaGuardia 
would  have  a  chilling  effect  on  the 
value  given  to  slots  and  gates  in  relation 
to  capital  flow  and  collateralization. 
Several  carriers  were  concerned  that 
financial  institutions  would  lose 
confidence  in  slots  as  collateral  and 
reduce  or  eliminate  a  carrier’s  ability  to 
fully  collateralize  the  asset. 

The  FAA  is  somewhat  puzzled  by  the 
carriers’  assertion  that  having  the  rule 
sunset  in  ten  years  is  somehow  more 


detrimental  to  their  interests  than 
keeping  in  place  an  order  whose 
expiration  date  is  linked  to  a  final  rule 
that  could  be  issued  at  any  time.  The 
FAA  believes  providing  a  date  certain 
through  which  slots  will  be  awarded 
actually  increases  the  certainty  of  the 
holding.  The  assumption  seems  to  be 
that  regulatory  inactivity  is  the  solution 
to  all  the  carriers’  concerns,  and  that 
therefore,  the  FAA  should  just  maintain 
the  LaGuardia  Order  status  quo.  This  is 
not  an  acceptable  solution.  The 
LaGuardia  Order  was  issued  as  a  bridge 
document  and  was  never  intended  to 
stay  in  place  for  more  than  a  year  or 
two.  Accordingly,  the  FAA  simply  froze 
all  operations  at  the  airport  under  the 
HDR  conditions,  except  that  the  carriers 
are  precluded  from  selling  their 
Operating  Authorizations.  The  Order 
was  not  subjected  to  the  type  of  policy 
rigor  or  economic  analysis  that  justifies 
any  rule  intended  to  be  more  than  an 
initial  measure.  In  addition,  the  FAA 
believes  it  is  important  for  carriers  and 
those  who  provide  financing  to  realize 
that  slots  at  a  constrained  airport  are  not 
intended  to  be  a  permanent  response  to 
solving  congestion,  with  the  incumbents 
being  afforded  unlimited  rights. 

F.  Other  Issues 


1 .  Withdrawal  for  Operational  Need  and 
for  Future  Reductions  in  the  Cap 

The  FAA  is  adopting  its  proposal  to  . 
retain  the  right  to  temporarily  withdraw 
Limited  and  Common  Slots  for 
operational  need.  The  FAA  has 
historically  retained  this  right,  although 
it  has  rarely,  if  ever,  been  exercised.  • 
This  provision  is  included  to  allow  the 
FAA  to  immediately  address  a  situation 
where  it  cannot  handle  the  usual 
amount  of  traffic  on  a  temporary  basis. 
This  provision  would  typically  be 
invoked  because  of  problems  with  the 
landside  infrastructure,  such  as  a  closed 
runway  or  terminal,  or  changes  to  air 
traffic  control  procedures  that  would 
result  in  sustained  capacity  reductions. 

As  discussed  earlier,  the  FAA  is  also 
retaining  the  right  to  further  reduce  the 
cap  on  operations  should  the 
Administrator  determine  that  the  cap  on 
operations  remains  too  high.  For  the 
reasons  discussed  earlier,  this  provision 
is  limited  to  Common  Slots. 


2.  Limit  on  Arrivals  and  Departures 

In  response  to  the  NPRM,  American 
Airlines  and  The  City  of  New  York 
suggested  the  final  rule  should  regulate 
arrivals  only.  The  FAA  explained  in  the 
SNPRM  why  it  continues  to  believe  that 
the  sequencing  of  flights  at  LaGuardia  is 
so  tight  that  the  FAA  does  not  believe 
it  can  merely  limit  ’arrivals.  American 
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Airlines  continues  to  assert  that  only 
constraints  on  arrivals  are  needed. 
Nevertheless,  the  FAA  continues  to 
believe  both  arrivals  and  departures 
should  be  slot-controlled. 

3.  Common  Ownership 

The  proposal  defines  “common 
ownership”  as  requiring  at  least  50 
percent  beneficial  ownership  or  control 
by  the  same  entity  or  entities.  ATA 
commented  that  this  definition  would 
not  cover  many  of  the  network  carriers’ 
regional  partners  as  very  few  have  at 
least  a  50  percent  beneficial  ownership 
or  control  of  these  independent 
companies.  The  FAA  will  treat 
commonly  owned  carriers  as  single 
entities  for  determining  a  carrier’s  base 
of  operations  or  whether  transfers  are 
appropriate.  Independent  carriers,  such 
as  those  cited  by  the  ATA,  will  each  be 
entitled  to  a  base  of  operations  of  up  to 
20  slots  regardless  of  whether  they  offer 
services  under  their  own  names  or 
under  a  code-share  agreement  with 
another  carrier.  Transfer  provisions 
between  commonly  owned  and 
affiliated  carriers  receive  similar 
treatment. 

4.  Impact  of  the  Final  Rule  on  the  Port 
Authority’s  Ability  To  Run  Its  Airport 

The  ACI-NA  and  the  Port  Authority 
both  claim  that  the  proposal  to  auction 
slots  interferes  with  the  Port  Authority’s 
ability  to  run  the  airport  and  constitutes 
an  impermissible  infringement  on  the 
Port  Authority’s  right  to  collect  revenue 
for  use  of  the  airport  facilities.  The  ACI- 
NA  believes  that  market-based  access 
issues  should  remain  within  the 
exclusive  purview  of  the  airport’s 
proprietor.  The  Port  Authority 
expressed  similar  sentiments  in  its 
comments  to  the  NPRM  suggesting  it 
develop  a  method  of  allocation  at  the 
airport. 

The  FAA  has  never  proposed  to  deny 
carriers  gate  access  at  LaGuardia,  nor 
has  it  proposed  to  otherwise  address 
issues  associated  with  the  facilities  at 
the  airport.  The  FAA  recognizes  that  the 
Port  Authority  bears  responsibility  for 
the  terminal-side  portion  of  the  airport. 
However,  it  is  the  FAA,  and  not  the  Port 
Authority,  that  has  responsibility  for 
managing  the  airspace.  While  the  Port 
Authority  claims  that  slot  auctions 
would  somehow  be  disruptive  to  the 
airport,  it  fails  to  explain  how,  in  terms 
of  making  arrangements  for  gates  and 
other  airport  facilities,  acquiring  a  slot 
via  an  auction  is  any  different  from 
acquiring  a  slot  via  the  secondary 
market,  or  for  that  matter,  via  a  lottery, 
as  was  the  case  under  the  HDR. 

To  the  extent  public  policy  goals 
could  arguably  be  better  achieved  by  an 


airport  proprietor  rather  than  the  FAA, 
the  agency  notes  that  this  rule  provides 
for  no  special  carve-outs.  To  the  extent 
an  airport  could  address  these  policy 
issues  through  a  market-based,  or  even 
administratively-based  mechanism,  it  is 
free  to  do  so  consistent  with  its  grant 
obligations  and  any  other  restrictions 
imposed  by  Federal  law. 

V.  Potential  Loss  of  Service  to  Small 
Communities 

Several  stakeholders  were  concerned 
about  the  adverse  effects  of  this  SNPRM 
on  service  to  small  communities.  The 
ATA  noted  that  at  least  one  destination 
is  served  by  Essential  Air  Service  (EAS) 
from  LaGuardia.  The  one  EAS 
community  currently  with  service  to 
LaGuardia  (Lebanon,  New  Hampshire) 
will  receive  service  to  a  new  hub  airport 
in  another  city  as  of  November  4,  2008. 

Several  carriers,  their  associations  and 
ACI-NA  commented  that  if  carriers 
prioritize  which  service  to  continue,  it 
is  likely  that  carriers  will  continue  the 
most  profitable  routes,  the  dense  routes 
connecting  to  large  markets,  and  drop 
service  to  smaller  markets.  Commenters 
argued  that  both  the  provision  that 
Limited  Slots  revert  to  the  FAA  and  the 
market-based  allocation  of  Unrestricted 
Slots  would  result  in  a  loss  of  small 
community  service. 

United  noted  that  the  “confiscation” 
of  slots  would  lead  to  carriers 
eliminating  flights,  most  likely  to 
smaller  communities.  It  claimed  the 
argument  in  the  initial  regulatory 
evaluation  that  carriers  would  keep 
these  flights  because  they  are  currently 
profitable  is  flawed;  faced  with  a 
reduction  in  the  overall  number  of 
flights,  which  could  only  be  recouped  at 
a  cost,  carriers  will  reprioritize  its 
current  interests  and  will  likely  drop 
service  to  smaller  communities. 

US  Airways  also  remarked  that  the 
SNPRM  proposed  a  form  of  a  “forced 
upgauging”  on  LaGuardia  and  that  will 
almost  inevitably  lead  to  diminished 
service  to  small  and  medium-sized 
markets.  US  Airways  went  on  to  state 
that  this  loss  of  service  would  be 
exacerbated  by  the  auctioning  of  slots  at 
other  New  York  area  airports.  The 
commenter  argued  that  the  auction 
could  end  up  actually  increasing 
system-wide  congestion  because  there 
,  would  be  more  flights  between 
LaGuardia  and  other  airports  that  are 
already  congested  because  the  service  to 
smaller,  non-congested  airports  would 
no  longer  make  sense  economically. 

Several  commenters  noted  that 
service  to  small  communities  is 
provided  on  smaller  aircraft.  The  Port 
Authority  estimated  that  with  auctions, 
the  cost  per  seat  for  carriers  could  be 


from  two  to  six  times  higher  for  small 
aircraft.  The  Regional  Airline 
Association  commented  that  many 
communities  are  served  exclusively  by 
small  regional  aircraft  and  that  it  is  only 
through  these  smaller  planes  that  there 
can  be  any  meaningful  competition  in 
smaller  communities. 

Both  the  Port  Authority  and  the 
American  Association  of  Airport 
Executives  raised  concerns  about  the 
potential  impact  to  communities  within 
300  miles  of  New  York  City.  These 
commenters  noted  that  alternative  hubs 
are  not  a  realistic  option  for  cities 
within  a  300  mile  radius  of  LaGuardia; 
and  the  Port  Authority  noted  that 
service  to  these  communities  has 
already  declined  14  percent  in  the  past 
year.  They  also  noted  that  the  concern 
that  a  particular  community  could  lose 
existing  service  to  LaGuardia  was  raised 
by  several  smaller  municipalities  and 
their  community  organizations  in 
response  to  the  NPRM.  In  particular,  the 
Port  Authority  noted  the  assessment  by 
Newport  News/Williamsburg 
International  Airport  that  the  loss  of  one 
third  of  AirTran’s  service  to  the 
community  could  result  in  the  loss  of 
approximately  $20  billion  per  year  to 
the  region. 

Finally,  Netjets  commented  that 
limiting  unscheduled  operations  will 
also  negatively  impact  small 
communities.  According  to  Netjets, 
many  of  the  smallest  markets  have  no 
commercial  air  service  to  the  New  York 
City  area  and  general  aviation  is  the 
only  air  link  to  the  region.  Additionally, 
Netjets  noted  that  general  aviation  is 
going  to  become  more  important  for 
service  to  New  York  City  as  scheduled 
carriers  reduce  the  reach  of  their 
networks  because  of  high  fuel  prices. 

While  not  directly  related  to  the  loss 
of  service  to  small  communities,  the 
Canadian  Airports  Council  expressed 
concern  that  air  service  to  Canada 
would  be  jeopardized  because  the  major 
Canadian  cities  are  much  smaller  than 
their  U.S.  counterparts  and  cannot 
sustain  larger  aircraft. 

The  FAA  recognizes  that  there  is  a 
significant  level  of  small  community 
service  at  LaGuardia.  We  believe  small 
community  service  is  an  important 
sector  of  aviation.  The  FAA  has  made 
several  changes  to  its  original  proposal 
to  address  the  potential  loss  of  services. 
Not  only  did  the  agency  withdraw  the 
requirement  for  aircraft  upgauging  at 
LaGuardia,  but  it  also  reduced  the 
number  of  slots  that  would  be 
reallocated  from  100  percent  of  slots 
every  ten  years  to  10  percent  of  slots  in 
the  first  five  years,  with  no  reallocation 
thereafter.  The  SNPRM  did  not  provide 
any  carve-outs  for  small  community 
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service  like  the  upgauging  proposal  of 
the  NPRM,  and  we  do  not  adopt  any 
today.  The  agency  continues  to  believe 
that  a  system  whereby  upgauging  to 
larger  aircraft  is  completely  voluntary 
decreases  the  likelihood  of  a  whole-sale 
withdrawal  from  smaller  markets. 

VVe  note  that  the  AIR-21  exemptions 
from  the  HDR,  which  permitted 
additional  flights  by  new  entrant 
carriers  and  by  carriers  serving  small 
hub  and  non-hub  airports  with  smaller 
aircraft  have  expired.  Until  the  spring/ 
summer  of  2008,  when  the  cost  of  oil 
reached  unprecedented  levels,  we  had 
not  seen  a  reduction  in  service  to  small 
communities  under  the  LaGuardia 
Order,  which  allows  commercial 
decisions  by  the  carriers  and  does  not 
classify  Operating  Authorizations  by 
class  of  user.  Therefore,  although  there 
may  be  a  slight  reduction  in  small 
community  service  by  not  dedicating 
slots  for  those  particular  cities,  we 
believe  market  conditions  and  fuel 
prices  are  the  primary  motivation  for 
any  reduction  in  service,  and  not  a 
consequence  of  federal  action  in  this 
rule. 

Furthermore,  several  air  carriers  have 
noted  in  public  fora  that  service  to  small 
communities  from  LaGuardia  is 
profitable  and  an  important  part  of  their 
network  operations.  Due  to  these  facts, 
and  the  Administration’s  decision  to 
rely  on  the  market  to  allocate  slots 
according  to  their  highest  and  best  use, 
w'e  do  not  believe  it  is  appropriate  to 
develop  a  separate  class  of  slots 
specifically  for  use  to  and  from  small 
communities.  The  FAA  wishes  to  avoid 
any  unintended  consequences  on  a 
carrier’s  marketing  and  network 
decisions  that  could  result  from  set 
asides  or  exemptions  for  small 
communities. 

The  FAA  acknowledges  the  Canadian 
Airports  Council’s  concern  about 
service  to  smaller  sized  Canadian  cities. 
However,  Air  Canada  will  be  allocated 
42  common  slots  because  of  the  United 
States’  bilateral  obligations  with 
Canada.  Consequently,  Air  Canada,  the 
only  Canadian  carrier  currently  serving 
LaGuardia,  will  have  continued  access 
to  the  slots  they  have  historically 
operated  and  will  not  be  affected  by  the 
reallocation  aspect  of  this  final  rule. 

VI.  Regulatory  Notices  and  Analyses 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 


economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  4  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  to  be 
the  basis  of  U.S.  standards.  Fourth,  the 
Unfunded  Mandate  Reform  Act  of  1995 
(Pub.  L.  104-4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  .$100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  this  final  rule  (1)  has 
benefits  that  justify  its  costs,  and  is  a 
“significant  regulatory  action’’  as 
defined  in  Executive  Order  12866  both 
because  it  is  economically  significant 
and  because  it  raises  the  type  of  novel 
policy  issues  contemplated  under  that 
executive  order.  Accordingly,  OMB  has 
reviewed  this  final  rule.  The  rule  is  also 
“significant”  as  defined  in  DOT’s 
Regulatory  Policies  and  Procedures.  The 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
adversely  affect  international  trade  or 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

The  FAA  received  numerous 
comments  regarding  its  regulatory 
analysis  of  this  rulemaking  action. 

These  comments  are  addressed  in  the 
Final  Regulatory  Evaluation  and  readers 
are  directed  to  that  document  to  see 
how  they  are  addressed. 

Among  the  concerns  raised  by 
commenters  was  that  the  analysis  of  the 
SNPRM  did  not  satisfy  Executive  Order 
12866.  Executive  Order  12866  directs 
that  each  Federal  agency  shall  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  The  FAA  complied  with  this 
order  by  making  its  determination  in  the 
SNPRM  regulatory  evaluation  based 
upon  the  quantified  benefits  exceeding 
the  quantified  costs.  In  addition  we 
have  taken  into  account  public 
comments  in  our  final  evaluation  and 
have  updated  our  cost  and  benefits 
estimates. 

Total  Costs  and  Benefits  of  This 
Rulemaking 

We  evaluate  the  costs  and  benefits  of 
this  rule  using  two  baselines.  One 


baseline  assumes  no  operating 
constraints  at  the  airport;  this  is  the 
same  baseline  as  the  NPRM  and 
SNPRM.  The  second  baseline  preferred 
by  some  commenters  assumes  the 
current  operating  limits  at  the  airport 
continue  into  the  foreseeable  future. 
When  we  evaluate  this  final  rule  using 
the  same  baseline  as  in  the  SNPRM,  the 
net  total  benefits  are  $3.2  billion.  When 
we  use  the  alternative  baseline,  the  total 
estimated  net  benefits  are  $1.3  billion. 

The  net  present  value  benefits  of  the 
auction  are  $65.4  million.  As  the  sale  of 
a  slot  is  a  transfer  (no  change  to  gross 
national  product),  we  assign  no  costs  to 
those  purchasing  a  slot.  While  the  total 
present  value  auction  costs  are  $24 
million,  the  slot  reallocation  benefits 
that  offset  these  costs  are  $89.3  million. 

Who  Is  Potentially  Affected  by  This 
Rulemaking 

•  Operators  of  scheduled  and  non- 
.scheduled  flights  to  LaGuardia  and  new 
entrants  who  do  not  yet  operate  at 
LaGuardia. 

•  All  communities,  with  air  service  to 
LaGuardia  (including  small 
communities). 

•  Passengers  of  scheduled  flights  to 
LaGuardia. 

•  The  Port  Authority  of  New  York 
and  New  Jersey,  which  operates  the 
airport. 

•  Passengers  on  scheduled  and 
unscheduled  flights  transiting  New  York 
airspace. 

Base  Case 

•  Base  Case  1:  No  operating 
authorizations  or  caps  (the  rule  will 
generate  $3.2  billion  in  net  benefits,  of 
which  $65.4  million  is  attributable  to 
reallocation  benefits  associated  with 
auctions  and  the  balance  to  the  cap  on 
operations). 

•  Base  Case  2:  Indefinite  extension  of 
the  current  LaGuardia  Order  (the  rule 
will  generate  $1.3  billion  in  net  benefits, 
of  w'hich  $65.4  million  are  attributable 
to  reallocation  benefits  associated  with 
auctions  and  the  balance  to  the  cap  on 
operations). 

Assumptions 

•  Discount  Rate — seven  percent. 

•  Assumes  2008  Constant  Year 
Dollars. 

•  Passenger  Value  of  Travel  Time — 
$30.86  per  hour.-’^’ 

•  85  percent  of  current  slots  will  be 
“grandfathered”  to  carriers  who  hold 


■*‘'GRA.  Incorporated  “Economic  Values  for  FAA 
Investment  and  Regulatory  Decisions,  A  Guide” 
prepared  for  the  FAA  Office  of  Aviation  Policy  and 
Plans  (October  3,  2007).  Value  is  weighted  using 
LaGuardia  shares  of  51  percent  leisure  and  49 
percent  business  travel. 
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the  corresponding  Operating 
Authorization  under  the  LaGuardia 
Order  pursuant  to  a  cooperative  lease 
agreement  for  a  period  of  ten  years. 

Alternatives  We  Have  Considered 

•  No  caps  (no  action):  Based  on  past 
history,  the  FAA  expects  operators 
would  expand  operations  and  further 
worsen  airport  delay. 

•  2006  NPRM:  The  2006  NPRM 
would  have  instituted  caps,  provided 
for  mandatory  upgauging,  and 
withdrawn  10  percent  of  slots  annually 
for  reallocation.  We  have  amended  the 
SNPRM  proposal  in  favor  of  the  one 
finalized  here. 

•  Caps  with  no  reallocation:  This 
alternative  would  permanently  impose 


caps  at  75  scheduled  operations  and 
three  unscheduled  operations  per  hour. 

It  would  grandfather  all  current 
Operating  Authorizations,  assigning 
them  to  carriers  currently  operating  at 
the  airport.  This  alternative  would  stifle 
actual  and  potential  competition. 

Benefits  of  This  Rulemaking 

The  primary  benefits  of  this 
rulemaking  will  be  due  to  the  delay 
reduction  from  the  reduction  in  the  cap 
on  operations  and  an  improvement  in 
the  allocation  of  scarce  slot  resources 
through  the  use  of  an  auction 
mechanism. 

Since  publishing  the  NPRM  and  the 
SNPRM,  we  have  updated  our  cost  and 
benefit  estimates.  A  detailed  discussion 

Net  Benefits  of  the  Rule  ($2008  mil) 


Net  Benefit  of  a  Cap:  75  scheduled;  6  Unscheduled . 

Net  Benefit  of  Reducing  Cap:  71  scheduled:  3  unscheduled  . 

Net  Benefit  of  the  Auction  . 

TOTAL  NET  BENEFITS  of  CAP,  CAP  Reduction  and  Auction 
TOTAL  NET  BENEFITS  of  CAP  Reduction  and  Auction  . 


of  the  applied  methodology  as  related  to 
consumer  and  producer  surplus  can  be 
found  in  the  NPRM  regulatory 
evaluation.  The  total  net  benefits  of  this 
final  rule  are  summarized  in  the 
following  table.  The  baseline  costs  and 
benefits  from  setting  the  cap  of  75 
scheduled  operations  and  6 
unscheduled  operations,  plus  reducing 
the  cap,  and  the  net  benefits  from  the 
auction  result  in  net  benefits  of  $3.2 
billion.  The  net  benefits  from  reducing 
the  cap  and  from  the  auction  are  $1.2 
billion  based  on  the  current  capped 
operation  level.  This  is  the  alternative 
baseline  suggested  by  commenters. 


$1,862.5 

1,226.7 

65.4 

3,154.6 

1,292.1 


Costs  of  This  Rulemaking 

Since  the  SNPRM,  and  at  the  request 
of  commenters,  we  have  re-estimated 
the  costs  associated  with  this  rule. 

These  costs  include  the  costs  to  the 
public  and  private  sectors  of  designing, 
implementing  and  participating  in  the 
auction.  The  total  present  value  costs 
are  $23.9  million.  As  the  costs  of 
purchasing  a  slot  are  a  transfer  from  one 
entity  to  another,  these  costs  are  not 
included.  However,  we  include  a 
discussion  of  slot  values  in  the  Final 
Regulatory  Evaluation.  We  estimate  $6.2 
million  as  the  nominal  auction  costs  to 
the  FAA.  The  nominal  cost  for  carriers 
is  $21.7  million. 

Paperwork  Reduction  Act 

This  proposal  contains  the  following 
new  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  FAA  has  submitted 
the  information  requirements  associated 
with  this  proposal  to  the  Office  of 
Management  and  Budget  for  its  review. 

ATA  believes  the  FAA’s  estimate  of 
the  paperwork  burden  is  understated. 
ATA  noted  that  there  will  also  be 
significant  legal  fees  associated  with 
negotiating,  drafting,  executing  and 
monitoring  the  secondary  market.  Based 
on  this,  ATA  believes  the  estimated 
burden  should  be  between  50  percent  to 
100  percent  of  a  full-time  management 
employee’s  time. 

FAA  does  not  agree  with  ATA’s 
assessment  of  the  time  necessary  to 


participate  in  the  secondary  market.  The 
secondary  market  being  adopted  in  this 
final  rule  does  not  vary  much  in  scope 
from  the  secondary  market  in  place  at 
the  airport  over  the  past  several  years. 
We  do,  however,  acknowledge  that 
participation  in  the  government  auction 
will  require  airlines  to  dedicate 
employee  time  and  resources  in  order  to 
prepare  and  submit  their  bids.  It  should 
be  noted,  however,  that  participation  in 
the  auction  and  secondary  market  are 
not  requirements  of  this  rule.  A  carrier 
with  existing  slots  at  LaGuardia  is 
permitted  to  continue  operations  at  the 
airport  using  the  common  slots 
grandfathered  to  them  as  part  of  this 
final  rule.  Carriers  will  only  need  to 
engage  in  the  secondary  market  and 
auction  if  they  choose  to  buy,  lease  or 
sell  slots. 

Some  of  the  information  requirements 
in  today’s  rule  are  similar  to  those 
originally  proposed  in  the  2006  notice. 
The  FAA  has  updated  these 
requirements  and  summarized  them 
below. 

Title:  Congestion  Management  Rule 
for  LaGuardia  Airport. 

Summary:  The  rule  grandfathers  the 
majority  of  operations  at  the  airport  and 
will  develop  a  robust  secondary  market 
by  annually  auctioning  off  a  limited 
number  of  slots;  the  FAA  plans  to  use 
the  proceeds  from  the  auctions  to 
mitigate  congestion  and  delay  in  the 
New  York  City  area.  In  addition,  the 
hourly  cap  on  scheduled  operations  will 
be  reduced  to  71  per  hour  during  the 


regulated  hours  except.  This  reduction 
will  lead  to  an  estimated  41  percent 
reduction  in  modeled  delay  at  the 
airport.  This  rule  also  contains 
provisions  for  use-or-lose,  unscheduled 
operations,  and  withdrawal  for 
operational  need.  The  rule  will  sunset 
in  ten  years. 

More  information  on, the  proposed 
requirements  is  detailed  elsewhere  in 
today’s  notice. 

Use  of:  The  information  is  reported  to 
the  FAA  by  scheduled  operators  holding 
slots.  The  FAA  logs,  verifies,  and 
processes  the  requests  made  by  the 
operators. 

This  information  is  used  to  allocate, 
track  usage,  withdraw,  and  confirm 
transfers  of  slots  among  the  operators 
and  facilitates  the  buying  and  selling  of 
slots  in  the  secondary  market.  The  FAA 
also  uses  this  information  in  order  to 
maintain  an  accurate  accounting  of 
operations  to  ensure  compliance  with 
the  operations  permitted  under  the  rule 
and  those  actually  conducted  at  the 
airport. 

Respondents:  The  respondents  to  the 
proposed  information  requirements  in 
today’s  notice  are  scheduled  carriers 
with  existing  service  at  LaGuardia, 
carriers  that  plan  to  enter  the  LaGuardia 
market  (by  auction  or  secondary 
market),  and  carriers  that  enter  the 
LaGuardia  market  in  the  future.  There 
are  currently  fourteen  (14)  carriers  with 
existing  scheduled  service  at  LaGuardia. 

Frequency:  The  information  collection 
requirements  of  the  rule  involve 
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scheduled  carriers  notifying  the  FAA  of 
their  use  of  slots.  The  carriers  must 
notify  the  FAA  of:  (1)  Its  designation  of 
.“SO  percent  of  its  Limited  Slots;  (2) 
request  for  confirmation  to  sublease 
slots;  (3)  its  consent  to  transfer  slots 
under  the  transferring  Carrier’s 
marketing  control;  (4)  requests  for 
confirmation  of  one-for-one  slot  trades; 
(5)  slot  usage  (operations);  (6)  request 
for  assignment  of  slots  available  on  a 
temporary  basis;  and  (7)  participation  in 
FAA  auctions. 

Annua!  Burden  Estimate:  The  annual 
reporting  burden  for  each  subsection  of 
the  rule  is  presented  below.  Annual 
burden  estimates  presented  in  today’s 
notice  are  based  on  burden  estimates 
from  the  2006  notice. 

The  burden  is  calcidated  by  the 
following  formula; 

Annum  Hourly  Burden  =  (#  of 
respondents)  *  (time  involved)  * 
(frequency  of  the  response). 

Section  93.64(c)(3)  Categories  of  Slots: 
50  percent  designation  of  Limited  Slots 

(6  carriers)  *  (80  hours  per  submittal) 

=  480  hours. 

Based  on  the  current  allocation  of 
Operating  Authorizations  and  the  level 
of  baseline  operations  each  carrier 
would  be  grandfathered  under  today’s 
rule,  we  assumed  the  6  carriers  with  the 
most  operations  at  LaGuardia  would 
expend  up  to  10  days  of  planning  time 
each,  potentially  80  hours,  to  develop 
and  submit  its  designation  of  50  percent 
of  its  Limited  Slots.  This  designation 
would  occur  once,  ten  days  after  the 
final  rule  effective  date. 

Sections  93.65(c)-(d)  and  93.66(a) 

Initial  Assignment  of  Slots  and 
Assignment  of  New  or  Returned  Slots 

VVe  assumed  50  carriers  will  expend  ’ 
time  submitting  and  collecting 
information  to  participate  in  the 
proposed  auctions  for  slot  assignments. 
For  the  overall  auction  activity,  a  carrier 
would  likely  assemble  a 
multidisciplinary  team  of  existing  staff 
that  would  consist  of  an  auction 
manager,  an  operations  research 
specialist,  and  a  corporate  lawyer.  The 
assembled  team  involved  in  the  auction 
would  not  be  dedicated  entirely  to  the 
auction  process  and  could  continue  to 
work  on  existing  projects  and 
responsibilities.  The  information 
collection  is  32  hours  per  carrier  and  is 
a  subset  of  the  overall  carrier  auction 
costs.  It  consists  of  submitting  an 
expression  of  interest  (8  hours)  and 
submitting  bids  (24  hours). 

We  estimate  the  annual  auctions 
would  require  approximately  32  hours 
for  the  assembled  team  of  resources  to 
submit  the  Auction  Expression  of 


Interest  and  submit  the  bid  file  to  FAA 
auction  system.  Both  of  these  paperwork 
submission  requirements  will  be  filed 
electronically. 

(50  bidding  carriers)  *  (32  hours  per 
carrier  )  *  (1  occurrence  per  year)  = 

1,600  hours. 

Section  93. 68(b)-(f)  Sublease  and 
Transfer  of  Slots 

(14  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 

84  hours. 

Based  on  burden  estimates  from  the 
2006  notice,  we  assumed  the  14  carriers 
operating  at  LaGuardia  would  expend 
one  and  one  half  hours  for  each 
occurrence  of  a  lease  or  transfer  of  a 
slot.  For  each  operator,  we  assumed  that 
a  lease  or  transfer  of  a  slot  would  occur 
on  average  quarterly. 

Section  93.69(b)  One-for-One  Trades 
of  Operating  Authorizations 

(14  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 

84  hours. 

Based  on  burden  estimates  from  the 
2006  notice,  we  assumed  the  14 
marketing  carriers  operating  at 
LaGuardia  expend  one  and  one  half 
hours  for  each  occurrence  of  a  one-for- 
one  trade  of  a  slot.  For  each  operator,  we 
assumed  that  a  one-for-one  trade  of  a 
slot  would  occur  quarterly. 

Section  93.72(a)  Reporting 
Requirements 

(14  carriers)  *  (1.5  hours  per 
submittal)  *  (6  occurrences  per  year)  = 
126  hours. 

Based  on  burden  estimates  from  the 
2006  notice,  we  assumed  the  14  carriers 
operating  at  LaGuardia  expend  one  and 
one  half  hours  every  two  months  of  the 
data  required  by  §  93.72(a). 

Section  93.73(d)-(e)  Administrative 
Provisions 

(14  carriers)  *  (1.5  hours  per 
submittal)  *  (4  occurrences  per  year)  = 
84  hours. 

Based  on  burden  estimates  from  the 
2006  notice,  we  assumed  the  14  carriers 
operating  at  LaGuardia  expend  one  and 
one  half  hours  every  quarter  for 
administrative  provisions. 

Summary 

Total  First  Year  Hourly  Reporting 
Burden — 2,458  Hours; 

Total  Recurring  Annual  Hourly 
Reporting  Burden  (years  2-5) — 1,978 
Hours; 

Total  Recurring  Annual  Hourly 
Reporting  Burden  (after  fifth  year) — 378 
Hours. 

According  to  the  1995  amendments  to 
the  Paperwork  Reduction  Act  (5  CFR 


1320.8(b)(2)(vi)),  an  agency  may  not 
collect  or  sponsor  the  collection  of 
information,  nor  may  it  impose  an 
information  collection  requirement 
unless  it  displays  a  currently  valid  OMB 
control  number.  OMB  has  assigned 
control  number  2120-0719  to  this 
information  collection. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-3540)  (RFA)  establishes  “as 
a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with  . 
the  objective  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.’’  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
would,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  entities  as  there  is  only  one 
small  entity  that  might  be  affected. 
Although  there  are  three  scheduled 
operators  whose  employee  total  is  less 
than  1,500  (the  SBA  criterion  for  small 
entity  airline),  all  three  of  these 
operators  are  subsidiaries  of  larger 
companies  with  employees  exceeding 
1,500.  In  January.  2007  there  was  one 
destination,  Nantucket  Memorial 
Airport,  whose  surrounding  community 
was  substantially  less  than  the  SBA 
criterion  of  50,000  for  communities. 
When  we  checked  Official  Airline 
Guide  for  July,  2008  we  found  one 
additional  destination,  Martha’s 
Vineyard,  with  seasonal  service  having 
a  surrounding-community  population 
less  than  50,000.  We  conclude  that  there 
is  only  one  community  with  year-round 
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service  that  qualifies  as  a  small  entity 
and  no  airline  operator  is  a  small  entity. 

Since  the  comments  to  the  SNPRM 
referenced  small  communities, 
operators,  and  small  equipment,  we  will 
now  discuss  those  comments  within  the 
context  of  the  requirements  of  the 
Regulatory  Flexibility  Act.  We  have 
already  provided  more  general 
responses  to  the  comments  earlier  in 
this  document. 

The  FAA  received  one  comment 
claiming  that  the  FAA  failed  to 
adequately  consider  alternatives  in 
violation  of  the  Regulatory  Flexibility 
Act.  This  commenter  was  not  a  small 
entity.  Because  the  agency  has 
determined  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  no 
further  analysis  as  required  under  the 
Act.  However,  as  discussed  earlier,  the 
agency  has  considered  multiple 
alternatives  in  developing  this  rule. 

Several  commenters  noted  that 
service  to  small  communities  is 
provided  using  smaller  aircraft.  The  Port 
Authority  estimated  with  auctions,  the 
cost  per  seat  for  carriers  could  be  from 
two  to  six  times  higher  for  small  aircraft. 
The  Regional  Airline  Association  (RAA) 
commented  many  communities  are 
served  exclusively  by  small  regional 
aircraft  and  that  it  is  only  through  these 
smaller  planes  that  there  can  be  any 
meaningful  competition  in  smaller 
communities.  US  Airways  also 
remarked  the  SNPRM  will  be  a  form  of 
a  “forced  upgauging”  on  LaGuardia  and 
that  to  the  extent  the  other  New  York 
area  airports  use  auctions,  it  will 
preclude  nonstop  service  from  many 
smaller  communities. 

Finally,  Netjets  commented  limiting 
unscheduled  operations  will  also 
negatively  impact  small  communities. 
According  to  Netjets,  many  of  the 
smallest  markets  have  no  commercial 
air  service  to  the  New  York  City  area 
and  general  aviation  is  the  only  air  link 
to  the  region. 

This  final  rule  helps  ensure  service  to 
small  communities  as  we  dropped  the 
requirement  for  aircraft  upgauging  at 
LaGuardia  and  we  reduced  the  number 
of  slots  for  reallocation  from  100  percent 
of  slots  in  ten  years  to  ten  percent  of 
slots  in  five  years.  A  majority  of  slots  at 
the  airport  will  be  grandfathered  to 
current  slot-holders  for  the  duration  of 
the  rule.  The  reduction  of  slots  to  be 
reallocated,  and  the  withdrawal  of 
upgauging  will  help  ensure  service  to 
small  community  airports.  This  rule  is 
not  designed  to  force  carriers  to  serve 
particular  communities.  Ultimately  this 
rule  allows  the  market  to  allocate  scarce 
resources.  Just  as  is  the  case  today,  the 
rule  allows  an  operator  to  make  a 


business  decision  to  retain,  add,  or 
remove  service  to  a  small  community.  In 
the  case  a  small  community  loses 
service,  they  can  apply  for  Essential  Air 
Service  from  the  Department  of 
Transportation  to  restore  service. 
Currently  neither  the  airport  at  Martha’s 
Vineyard  with  its  seasonal  service  nor 
Nantucket  Memorial  Airport  receives 
Essential  Air  Service. 

The  changes  contained  in  this  final 
rule  also  help  operators  flying  smaller 
equipment.  With  only  ten  percent  of  the 
slots  subject  to  reallocation,  the  initial 
impact  on  all  operators  is  substanfially 
reduced.  Although  there  will  be  no  rule 
requirement  regarding  the  size  of 
airplane,  the  operator  might  decide  to 
fly  a  larger,  or  smaller  airplane.  This 
decision  belongs  to  the  operator.  With  a 
reduced  number  of  slots  to  be 
reallocated  and  the  removal  of 
upgauging,  the  impact  on  all  operators 
and  especially  those  flying  smaller 
equipment  has  been  reduced. 

Lastly  most  of  Netjet’s  comments  are 
directed  toward  the  nonscheduled 
service  requirement.  After  reviewing 
LaGuardia  nonscheduled  service,  nearly 
all  service  can  be  accommodated  at 
preferred  times  under  the  final  rule.  For 
those  few  cases  where  the  preferred 
hour  is  not  possible,  almost  all  service 
can  be  accommodated  in  the  adjacent 
hours.  Lastly,  in  the  rare  case  where  the 
adjacent  hour  will  not  accommodate  the 
overflow,  a  2-  to  3-hour  window  should 
permit  the  operation.  The  rule  does 
allow  all  operators,  including  Netjet  the 
opportunity  to  buy  a  slot  to  ensure 
operations  to  New  York.  Such  an 
opportunity  is  very  difficult  in  today’s 
environment. 

In  summary,  the  FAA  has  mitigated 
the  impact  on  all  operators,  especially 
those  flying  smaller  equipment,  and 
there  is  only  one  small  entity  who 
would  potentially  be  affected  by  this 
rule.  Nantucket  Memorial  receives  year- 
round  service  and  the  surrounding 
community  is  less  than  50,000. 
However,  as  one  small  entity  is  not  a 
substantial  number,  as  the  acting  FAA 
Administrator,  I  certify  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreements  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 


and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  The  FAA  has 
assessed  the  potential  effect  of  this 
proposed  rule  and  determined  that  it 
would  impose  no  costs  on  international 
entities  and  thus  have  a  no  trade  impact. 
Canadian  entities  are  the  only  foreign 
operators  at  LaGuardia  and  their  slots 
are  protected  by  a  bilateral  aviation 
agreement  and  not  affected  by  the  rule. 
They  might  benefit  from  the  rule  if  they 
choose  to  participate  in  the  proposed 
auction  to  acquire  additional  slots. 

Unfunded  Mandate  Assessment 

The  Unfunded  Mandate  Reform  Act  of 
1995  (the  ActJ  is  intended,  among  other 
things,  to  curb  the  practice  of  imposing 
unfunded  Federal  mandates  on  State, 
local,  and  tribal  governments.  Title  II  of 
the  Act  requires  each  Federal  agency  to 
prepare  a  written  statement  assessing 
the  effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  an  expenditure  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector;  such  a  mandate  is 
deemed  to  be  a  “significant  regulatory 
action.’’  The  FAA  currently  uses  an 
inflation-adjusted  value  of  $136.1 
million  in  lieu  of  $100  million.  This 
final  rule  does  not  contain  such  a 
mandate.  The  requirements  of  Title  II  do 
not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and,  therefore, 
does  not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. lE,  “Environmental 
Impacts:  Policies  and  Procedures” 
identifies  FAA  actions  that  are  normally 
categorically  excluded  from  preparation 
of  an  environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(NEPA)  in  the  absence  of  extraordinary 
circumstances.  The  FAA  has 
determined  that  this  rulemaking 
qualifies  for  the  categorical  exclusions 
identified  in  paragraph  312d  “Issuance 
of  regulatory  documents  (e.g..  Notices  of 
Proposed  Rulemaking  and  issuance  of 
Final  Rules)  covering  administration  or 
procedural  requirements  (does  not 
include  Air  Traffic  procedures;  specific 
Air  traffic  procedures  that  are 
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categorically  excluded  are  identified 
under  paragraph  311  of  this  Order)”  and 
paragraph  312f,  “Regulations,  standards, 
and  exemptions  (excluding  those  which 
if  implemented  may  cause  a  significant 
impact  on  the  human  environment.)”  It 
has  further  been  determined  that  no 
extraordinary  circumstances  exist  that 
may  cause  a  significant  impact  and 
therefore  no  further  environmental 
review  is  required.  The  FAA  has 
documented  this  categorical  exclusion 
determination.  A  copy  of  the 
determination  and  underlying 
documents  has  been  included  in  the 
Docket  for  this  rulemaking. 

The  Port  Authority  estimates  that 
there  would  be  a  five  to  fifteen  percent 
increase  in  night  operations  as  a  result 
of  the  proposed  auction  alternatives  in 
the  SNPRM.  A  resident  of  a 
neighborhood  near  LaGuardia  said  that 
there  are  already  many  flights  until 
midnight  and  that  flights  in  these  later 
hours  adversely  .affect  the  quality  of  life 
of  neighbors.  The  FAA  does  not  believe 
there  is  a  reasonable  projection  that  the 
final  rule  will  result  in  additional 
nighttime  operations  for  the  following 
reasons.  First,  there  are  currently  14 
unused  slots  in  the  8  p.m.  and  9  p.m. 
hours  that  could  be  used  for  scheduled 
operations;  we  therefore  believe  it  is 
unlikely  that  the  number  of  nighttime 
operations  will  increase  to  a  point 
where  the  currently  unallocated  slots 
are  filled  and  additional  operations  are 
added  in  the  later  evening  hours. 
Second,  there  are  a  limited  number  of 
remote  overnight  parking  positions  at 
the  airport,  which  physically  bounds 
the  number  of  nighttime  operations  that 
can  be  accommodated  at  LaGuardia. 

Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 

The  FAA  has  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (May  18,  2001).  We 
have  determined  that  it  is  not  a 
“significant  energy  action”  under  the 
executive  order  because  while  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  it  is  not  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

Additional  Information 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of 
rulemaking  documents  using  the 
Internet  by — 

1.  Searching  the  Federal  eRulemaking 
Portal  ( h ttp:// WWW. regulations. gov); 


2.  Visiting  the  FAA’s  Regulations  and 
Policies  Web  page  at  http:// 
www.faa.gov/reguIations_poIicies/;  or 

3.  Accessing  the  Government  Printing 
Office’s  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

You  may  access  all  documents  the 
FAA  considered  in  developing  this  rule, 
including  economic  analyses  and 
technical  reports,  from  the  internet 
through  the  Federal  eRulemaking  Portal 
referenced  in  paragraph  (1). 

List  of  Subjects  in  14  CFR  Part  93 

Air  traffic  control.  Airports, 

Navigation  (air). 

VIII.  Regulatory  Text 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES 

■  1 .  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40109,  40113,  44.502,  44701.  44719,  46301. 

■  2.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C — LaGuardia  Airport  Traffic  Ruies 

Sec. 

93.35  Applicability. 

93.36  Definitions. 

93.37  Slots  for  scheduled  arrivals  and 
departures. 

93.38  Categories  of  slots. 

93.39  Initial  assignment  of  slots. 

93.40  Assignment  of  new  or  returned  slots. 

93.41  Reversion  aijd  withdrawal  of  slots. 

93.42  Sublease  and  transfer  of  slots. 

93.43  One-for-one  trade  of  slots. 

93.44  Minimum  usage  requirements. 

93.45  Unscheduled  operations. 

93.46  Reporting  requirements. 

93.47  Administrative  provisions. 

Subpart  C — LaGuardia  Airport  Traffic 
Rules 

§93.35  Applicability. 

(a)  This  subpart  prescribes  the  air 
traffic  rules  for  the  arrival  and  departure 
of  aircraft  used  for  scheduled  and 
unscheduled  service,  other  than 
helicopters,  at  LaGuardia  Airport 
(LaGuardia). 

(b)  This  subpart  also  prescribes 
procedures  for  the  assignment,  transfer. 


sublease  and  withdrawal  of  Slots  issued 
by  the  FAA  for  scheduled  operations  at 
LaGuardia. 

(c)  The  provisions  of  this  subpart 
apply  to  LaGuardia  during  the  hours  of 
6:00  a.m.  through  9:59  p.m..  Eastern 
Time,  Monday  through  Friday  and  from 
12  noon  through  9:59  p.m..  Eastern 
Time,  Sunday.  No  person  shall  operate 
any  scheduled  arrival  or  departure  into 
or  out  of  LaGuardia  during  such  hours 
without  first  obtaining  a  slot  in 
accordance  with  this  subpart.  No  person 
shall  conduct  an  unscheduled  operation 
to  or  from  LaGuardia  during  such  hours 
without  first  obtaining  a  reservation. 

(d)  Garriers  that  have  common 
ownership  shall  be  considered  a  single 
air  carrier  for  purposes  of  this  rule. 

(e)  The  slots  assigned  under  this 
subpart  terminate  at  10:00  p.m.  on 
March  9,  2019. 

§93.36  Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Airport  Reservation  Office  (ARO)  is  an 
operational  unit  of  the  FAA’s  David  J. 
Hurley  Air  Traffic  Control  System 
Command  Center.  It  is  responsible  for 
the  administration  of  reservations  for 
unscheduled  operations  at  LaGuardia. 

Rase  of  operations  are  those  common 
slots  held  by  a  carrier  at  LaGuardia  on 
December  9,  2008,  that  do  not  exceed  20 
operations  per  day  and  all  slots 
guaranteed  under  The  Air  Transport 
Agreement  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada. 

Carrier  is  a  U.S.  or  foreign  air  carrier 
with  authority  to  conduct  scheduled 
service  under  Parts  121,  129,  or  135  of 
this  chapter  and  the  appropriate 
economic  authority  for  scheduled 
service  under  14  CFR  chapter  II  and  49 
U.S.C.  chapters  411  and  413. 

Common  ownership  with  respect  to 
two  or  more  carriers  means  having  in 
common  at  least  50  percent  beneficial 
ownership  or  control  by  the  same  entity 
or  entities. 

Common  slot  is  a  slot  that  is  allocated 
by  the  FAA  as  a  lease  under  its 
cooperative  agreement  authority  for  the 
length  of  this  rule. 

Enhanced  computer  voice  reservation 
system  (e-CVRS)  is  the  system  used  by 
the  FAA  to  make  arrival  and/or 
departure  reservations  for  unscheduled 
operations  at  LaGuardia  and  other 
designated  airports. 

Limited  slot  is  a  slot,  the  lease  for 
which  expires  prior  to  the  expiration  of 
this  rule  for  retirement  or  subsequent 
allocation  by  the  FAA  as  an  unrestricted 
slot. 

Public  charter  is  defined  in  14  CFR 
380.2  as  a  one-way  or  roundtrip  charter 
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flight  to  be  performed  by  one  or  more 
direct  air  carriers  that  is  arranged  and 
sponsored  by  a  public  charter  operator. 

Public  charter  operator  is  defined  in 
14  CFR  380.2  as  a  U.S.  or  foreign  public 
charter  operator. 

Reserv'ation  is  an  authorization 
received  by  a  carrier  or  other  operator  of 
an  aircraft,  excluding  helicopters,  in 
accordance  with  procedures  established 
by  the  FAA  to  operate  an  unscheduled 
arrival  or  departure  on  a  particular  day 
during  a  specific  60-minute  period. 

Scheduled  operation  is  the  arrival  or 
departure  segment  of  any  operation 
regularly  conducted  by  a  carrier 
between  LaGuardia  and  another  point 
regularly  served  by  that  carrier. 

Slot  is  the  operational  authority 
assigned  by  the  FAA  to  a  carrier  to 
conduct  one  scheduled  operation  or  a 
series  of  scheduled  operations  at 
LaGuardia  on  a  particular  day(s)  of  the 
week  during  a  specific  30-minute 
period. 

Unrestricted  slot  is  a  slot  that  is 
allocated  to  a  carrier  by  the  FAA  via  the 
auction  of  a  lease. 

Unscheduled  operation  is  an  arrival 
or  departure  segment  of  any  operation 
that  is  not  regularly  conducted  by  a 
carrier  or  other  operator  of  an  aircraft, 
excluding  helicopters,  between 
LaGuardia  and  another  service  point. 
The  following  types  of  carrier 
operations  shall  be  considered 
unscheduled  operations  for  the 
purposes  of  this  rule:  Public,  on- 
demand,  and  other  charter  flights;  hired 
aircraft  service;  extra  sections  of 
scheduled  flights;  ferry  flights;  and 
other  non-passenger  flights. 

§93.37  Slots  for  scheduled  arrivals  and 
departures. 

(a)  During  the  hours  of  6  a.m.  through 
9:59  p.m..  Eastern  Time,  Monday 
through  Friday  and  from  12  noon 
through  9:59  p.m..  Eastern  Time, 
Sunday,  no  person  shall  operate  any 
scheduled  arrival  or  departure  into  or 
out  of  LaGuardia  without  first  obtaining 
a  slot  in  accordance  with  this  subpart. 

(b) (1)  Prior  to  March  8,  2009,  the 
number  of  slots  shall  be  limited  to  no 
more  than  seventy-five  (75)  per  hour 
unless  otherwise  provided  by  the 
Administrator.  The  number  of  slots  may 
not  exceed  38  in  any  30-minute  period, 
and  75  in  any  60-minute  period. 

(2)  Effective  March  8,  2009,  and 
except  as  otherwise  established  by  the 
FAA  under  paragraph  (c)  of  this  section, 
the  number  of  slots  available  from  6 
a.m.  through  9:59  p.m.  shall  be  limited 
to  no  more  than  seventy-one  (71)  per 
hour.  The  number  of  slots  may  not 
exceed  38  in  any  30-minute  period,  and 
71  in  any  60-minute  period.  The 


number  of  arrival  and  departure  slots  in 
any  period  may  be  adjusted  by  the  FAA 
as  necessary  based  on  the  actual  or 
potential  delays  created  by  such  number 
or  other  considerations  relating  to 
congestion,  airfield  capacity  and  the  air 
traffic  control  system. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  Administrator  may 
increase  the  number  of  slots  based  on  a 
review  of  the  following: 

(1)  The  number  of  delays; 

(2)  The  length  of  delays; 

(3)  On-time  arrivals  and  departures; 

(4)  The  number  of  actual  operations; 

(5)  Runway  utilization  and  capacity 
plans;  and 

(6)  Other  factors  relating  to  the 
efficient  management  of  the  National 
Airspace  System. 

§  93.38  Categories  of  slots. 

Each  slot  shall  be  designated  as  a 
common  slot,  limited  slot  or 
unrestricted  slot  and  shall  be  assigned 
to  the  carrier  under  a  lease  agreement. 

A  lease  for  a  common  or  limited  slot 
shall  be  assigned  via  a  cooperative 
agreement.  A  lease  for  an  unrestricted 
slot  shall  be  awarded  via  an  auction. 

(a)  Common  slots. 

(1)  All  slots  within  any  carrier’s  base 
of  operations  as  determined  on 
December  9,  2008  shall  be  designated  as 
common  slots. 

(2)  176  slots  at  LaGuardia  on 
December  9,  2008  shall  be  designated  as 
limited  slots  or  unrestricted  slots.  All 
other  slots  shall  be  designated  as 
common  slots. 

(b)  Limited  slots.  Those  slots  assigned 
to  a  carrier  subject  to  return  to  the  FAA 
under  §  93.39(c)  and  (d)  shall  be 
designated  as  limited  slots  until  the  date 
of  their  reassignment  by  the  FAA  as 
unrestricted  slots  or  their  retirement  by 
the  FAA.  A  carrier  may  continue  to  use 
a  limited  slot  that  has  reverted  to  the 
FAA  until  the  second  Sunday  in  the 
following  March. 

(1)  Eacm  carrier  with  a  total  number  of 
daily  operations  at  LaGuardia  in  excess 
of  its  base  of  operations,  will  be  notified 
by  no  later  than  December  9,  2008  how 
many  of  its  slots  will  be  designated  as 
limited  slots  pursuant  to  paragraphs 
(b)(3)  and  (4)  of  this  section. 

(2)  A  carrier  shall  designate  50 
percent  of  its  limited  slots.  The  carrier 
must  notify  the  FAA  of  its  designation 
by  December  19,  2008. 

(3)  The  FAA  will  designate  the 
remaining  limited  slots,  initially 
excluding  those  hours  in  which  five  or 
more  slots  have  been  designated  as 
limited  slots  by  the  carriers. 

(4)  No  later  than  December  29,  2008, 
the  FAA  will  publish  a  list  of  all  limited 
slots  and  the  dates  upon  which  they 
will  expire. 


(c)  Unrestricted  slots.  Unrestricted 
slots  are  slots  acquired  by  a  carrier 
through  a  lease  with  the  FAA  awarded 
via  an  auction.  Unrestricted  slots  are  not 
subject  to  withdrawal  by  the  FAA. 

§  93.39  Initial  assignment  of  slots. 

(a)  Except  as  provided  for  under 
paragraphs  (b)  and  (c)  of  this  section, 
any  carrier  allocated  operating  rights 
under  the  Order,  Operating  Limitations 
at  New  York  LaGuardia  Airport,  during 
the  week  of  September  28-October  4, 
2008,  as  evidenced  by  the  FAA’s 
records,  will  be  assigned  corresponding 
slots  in  30-minute  periods  consistent 
with  the  limits  under  §  93.37(b).  If 
necessary,  the  FAA  may  utilize 
administrative  measures  such  as 
voluntary  measures  or  a  lottery  to  re¬ 
time  the  assigned  slots  w’ithin  the  same 
hour  to  meet  the  30-minute  limits  under 
§  93.37(b).  The  FAA  Vice  President, 
System  Operations  Services,  is  the  final 
decision-maker  for  determinations 
under  this  section. 

(b)  If  a  carrier  was  allocated  operating 
rights  under  the  Order  Limiting 
Operations  at  LaGuardia  Airport  during 
the  week  of  September  28-October  4, 
2008,  but  the  operating  rights  were  held 
by  another  carrier  regularly  conducting 
operations  at  the  airport  as  of  that  week, 
then  the  corresponding  slots  will  be 
assigned  to  the  carrier  that  held  the 
operating  rights  for  that  period,  as 
evidenced  by  the  FAA’s  records. 

(c) (1)  In  accordance  with  the  schedule 
published  under  §  93.38(b)(4), 

(1)  Twenty-four  (24)  limited  slots  shall 
revert  to  the  FAA  on  January  13,  2009 
and  be  auctioned  as  unrestricted  slots 
by  the  FAA. 

(ii)  Every  year  thereafter,  twenty-two 
(22)  limited  slots  shall  revert  to  the  FAA 
and  be  auctioned  as  unrestricted  slots 
by  the  FAA. 

(2)  Any  slot  receiving  no  responsive 
bids  will  be  retired  until  the  next 
auction. 

(3)  An  affected  carrier  will  be  allowed 
to  use  the  limited  slot  until  the 
following  second  Sunday  in  March. 

(d)  On  March  8,  2009,  the  FAA  will 
retire  64  of  the  limited  slots  returned  to 
the  FAA  under  §  93.38(b). 

§  93.40  Assignment  of  new  or  returned 
slots. 

(a)  New  capacity  or  capacity  returned 
to  the  FAA  pursuant  to  the  provisions 
of  §  93.44  will  be  reassigned  by  the  FAA 
via  an  auction.  Slots  acquired  from  the 
FAA  under  the  auction  proceeding  shall 
be  designated  as  unrestricted  slots. 

(b)  The  FAA  may  decide  to 
accumulate  a  quantity  of  slots  prior  to 
conducting  an  auction. 
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§  93.41  Reversion  and  withdrawal  of  slots. 

(a)  This  section  does  not  apply  to 
unrestricted  slots. 

(b)  A  carrier’s  common  slots  or 
limited  slots  revert  back  to  the  FAA  30 
days  after  the  carrier  has  ceased  all 
operations  at  LaGuardia  for  any  reasons 
other  than  a  strike. 

(c)  The  FAA  may  retime,  withdraw  or 
temporarily  suspend  common  slots  and 
limited  slots  at  any  time  to  fulfill 
operational  needs. 

(d)  Common  slots  and  limited  slots 
temporarily  withdrawn  for  operational 
need  will  be  withdrawn  in  accordance 
with  the  priority  list  established  under 
§93.47. 

(e)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  the  FAA 
will  notify  an  affected  carrier  before 
withdrawing  or  temporarily  suspending 
a  common  slot  or  limited  slot  and 
specify  the  date  by  which  operations 
under  the  common  slot  or  limited  slot 
must  cease.  The  FAA  will  provide  at 
least  45  days’  notice  unless  otherwise 
required  by  operational  needs. 

(f)  Any  common  slot  or  limited  slot 
that  is  temporarily  withdrawn  under 
this  paragraph  will  be  reassigned,  if  at 
all,  only  to  the  carrier  from  which  it  was 
withdrawn,  provided  the  carrier 
continues  to  conduct  scheduled 
operations  at  LaGuardia. 

(g)  Should  the  Administrator 
determine  that  the  cap  on  scheduled 
operations  at  LaGuardia  is  too  high,  he 
may  withdraw  common  slots  to  reduce 
the  cap.  Any  such  action  by  the 
Administrator  shall  be  subject  to  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act. 

§  93.42  Sublease  and  transfer  of  slots. 

(a)  A  carrier  may  sublease  its  slots  to 
another  carrier  in  accordance  with  this 
section  and  subject  to  the  provisions  of 
the  carrier’s  lease  agreement  with  the 
FAA.  The  character  of  the  slot  [e.g., 
common  slot)  will  not  change. 

(b)  A  carrier  must  provide  notice  to 
the  FAA  to  sublease  a  slot.  Such  notice 
must  contain:  The  slot  number  and 
time,  effective  dates  and,  if  appropriate, 
the  duration  of  the  lease.  The  carrier 
may  also  provide  the  FAA  with  a 
minimum  bid  price. 

(c)  The  FAA  will  post  a  notice  of  the 
offer  to  sublease  the  slot  and  relevant 
details  on  the  FAA  Web  site  at  http:// 
www.faa.gov.  An  opening  date,  closing 
date  and  time  by  which  bids  must  be 
received  will  be  provided. 

(d)  Upon  consummation  of  the 
transaction,  written  evidence  of  each 
carrier’s  consent  to  sublease  must  be 
provided  to  the  FAA,  as  well  as  all  bids 
received  and  the  terms  of  the  sublease, 
including  but  not  limited  to: 


(1)  The  names  of  all  bidders  and  all 
parties  to  the  transaction; 

(2)  The  offered  and  final  length  of  the 
sublease; 

(3)  The  consideration  offered  by  all 
bidders  and  provided  by  the  sublessee. 

(e)  The  slot  may  not  be  used  until  the 
conditions  of  paragraph  (d)  of  this 
section  have  been  met,  and  the  FAA 
provides  notice  of  its  approval  of  the 
sublease. 

(f)  A  carrier  may  transfer  a  slot  to 
another  carrier  that  conducts  operations 
at  LaGuardia  solely  under  the 
transferring  carrier’s  marketing  control, 
including  the  entire  inventory  of  the 
flight.  Each  party  to  such  transfer  must 
provide  written  evidence  of  its  consent 
to  the  transfer,  and  the  FAA  must 
confirm  and  approve  these  transfers  in 
writing  prior  to  the  effective  date  of  the 
transaction.  However,  the  FAA  will 
approve  transfers  under  this  paragraph 
up  to  five  business  days  after  the  actual 
operation  to  accommodate  operational 
disruptions  that  occur  on  the  same  day 
of  the  scheduled  operation.  The  FAA 
Vice  President,  System  Operations 
Services  is  the  final  decision  maker  for 
any  determinations  under  this  section. 

(g)  A  carrier  wishing  to  sublease  a  slot 
via  an  FAA  auction  under  §  93.39(c), 
rather  than  pursuant  to  this  section  may 
do  so.  The  carrier  shall  retain  the 
proceeds  and  the  slot  shall  retain  the 
same  designation  that  it  had  prior  to  the 
carrier  placing  it  up  for  auction. 

§  93.43  One-for-one  trade  of  slots. 

(a)  A  carrier  may  trade  a  slot  with 
another  carrier  on  a  one-for-one  basis. 

(b)  Written  evidence  of  each  carrier’s 
consent  to  the  trade  must  be  provided 
to  the  FAA. 

(c)  No  recipient  of  the  trade  may  use 
the  acquired  slot  until  written 
confirmation  has  been  received  from  the 
FAA. 

(d)  Carriers  participating  in  a  one-for- 
one  trade  must  certify  to  the  FAA  that 
no  consideration  or  promise  of 
consideration  was  provided  by  either 
party  to  the  trade. 

§93.44  Minimum  Usage  Requirements. 

(a)  This  section  does  not  apply  to 
unrestricted  slots. 

(b)  Any  common  slot  or  limited  slot 
that  is  not  used  at  least  80  percent  of  the 
time  over  a  consecutive  two-month 
period  shall  be  withdrawn  by  the  FAA. 

(c)  The  FAA  may  waive  the 
requirements  of  paragraph  (b)  of  this*' 
section  in  the  event  of  a  highly  unusual 
and  unpredictable  condition  which  is 
beyond  the  control  of  the  carrier  and 
which  affects  carrier  operations  for  a 
period  of  five  or  more  consecutive  days. 
Examples  of  conditions  which  could 


justify  a  waiver  under  this  paragraph  are 
weather  conditions  that  result  in  the 
restricted  operation  of  the  airport  for  an 
extended  period  of  time  or  the 
grounding  of  an  aircraft  type. 

(d)  The  FAA  will  treat  as  used  any 
common  slot  or  limited  slot  held  by  a 
carrier  on  Thanksgiving  Day,  the  Friday 
following  Thanksgiving  Day,  and  the 
period  from  December  24  through  the 
first  Sunday  of  January. 

§93.45  Unscheduled  operations. 

(a)  During  the  hours  of  6  a.m.  through 
9:59  p.m.,  Monday  through  Friday,  and 
12  noon  through  9:59  p.m.  on  Sunday, 
no  person  may  operate  an  aircraft  other 
than  a  helicopter  to  or  from  LaGuardia 
unless  he  or  she  has  received,  for  that 
unscheduled  operation,  a  reservation 
that  is  assigned  by  the  Airport 
Reservation  Office  (ARO)  or  in  the  case 
of  public  charters,  in  accordance  with 
the  procedures  in  paragraph  (d)  of  this 
section.  Requests  for  reservations  will 
be  accepted  through  the  e-CVRS 
beginning  72  hours  prior  to  the 
proposed  time  of  arrival  to  or  departure 
ft-om  LaGuardia.  Additional  information 
on  procedures  for  obtaining  a 
reservation  is  available  on  the  Internet 
at  http://www.fly.faa.gov/ecvrs. 

(b)  Three  reservations  are  available 
per  hour,  including  those  assigned  to 
public  charter  operations  under 
paragraph  (d)  of  this  section.  The  ARO 
will  assign  reservations  on  a  60-minute 
basis. 

(c)  The  ARO  will  receive  and  process 
all  reservation  requests  for  unscheduled 
arrivals  and  departures  at  LaGuardia. 
Reservations  are  assigned  on  a  “first- 
come,  first-served”  basis  determined  by 
the  time  the  request  is  received  at  the 
ARO.  Reservations  must  be  cancelled  if 
they  will  not  be  used  as  assigned. 

(d)  One  reservation  per  hour  will  be 
available  for  allocation  to  public  charter 
operations  prior  to  the  72-hour 
Reservation  window  in  paragraph  (a)  of 
this  section. 

(1)  The  public  charter  operator  may 
request  a  reservation  up  to  six  months 
in  advance  of  the  date  of  flight 
operation.  Reservation  requests  should 
be  submitted  to  Federal  Aviation 
Administration,  Slot  Administration 
Office,  AGC-200,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Submissions  may  be  made  via  facsimile 
to  (202)  267-7277  or  by  e-mail  to 

7 -a  wa-slota  dmin@faa  .gov. 

(2)  The  public  charter  operator  must 
certify  that  its  prospectus  has  been 
accepted  by  the  Department  of 
Transportation  in  accordance  with  14 
CFR  part  380. 

(3)  The  public  charter  operator  must 
identify  the  call  sign/flight  number  or 
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aircraft  registration  number  of  the  direct 
air  carrier,  the  date  and  time  of  the 
proposed  operation(s),  the  airport 
served  immediately  prior  to  or  after 
LaGuardia,  and  aircraft  type.  Any 
changes  to  an  approved  reservation 
must  be  approved  in  advance  by  the 
Slot  Administration  Office. 

(4)  If  reservations  under  paragraph 

(d)(1)  of  this  section  have  already  been 
allocated,  the  public  charter  operator 
may  request  a  reservation  under 
paragraph  (a)  of  this  section. 

(e)  The  filing  of  a  request  for  a 
reservation  does  not  constitute  the  filing 
of  an  IFR  flight  plan  as  required  by 
regulation.  The  IFR  flight  plan  may  be 
filed  only  after  the  reservation  is 
obtained,  must  include  the  reservation 
number  in  the  “Remarks”  section,  and 
must  be  filed  in  accordance  with  FAA 
regulations  and  procedures. 

(f)  Air  Traffic  Control  will 
accommodate  declared  emergencies 
without  regard  to  reservations.  Non¬ 
emergency  flights  in  direct  support  of 
national  security,  law  enforcement, 
military  aircraft  operations,  or  public- 
use  aircraft  operations  may  be 
accommodated  above  the  reservation 
limits  with  the  prior  approval  of  the 
Vice  President,  System  Operations 
Services,  Air  Traffic  Organization. 
Procedures  for  obtaining  the  appropriate 
waiver  are  available  on  the  Internet  at 
http://www.fly.faa.gov/ecvrs. 


(g)  Notwithstanding  the  limits  in 
paragraph  (b)  of  this  section,  if  the  Air 
Traffic  Organization  determines  that  air 
traffic  control,  weather  and  capacity 
conditions  are  favorable  and  significant 
delay  is  unlikely,  the  FAA  may 
determine  that  additional  reservations 
may  be  accommodated  for  a  specific 
time  period.  Unused  slots  may  also  be 
made  available  temporarily  for 
unscheduled  operations.  Reservations 
for  additional  operations  must  he 
obtained  through  the  ARO. 

(h)  Reservations  may  not  be  bought, 
sold  or  leased. 

§  93.46  Reporting  requirements. 

(a)  Within  14  days  after  the  last  day 
of  the  two-month  period  beginning 
January  1,  2009  and  every  two  months 
thereafter,  each  carrier  must  report,  in  a 
format  acceptable  to  the  FAA,  the 
following  information  for  each  slot: 

(1)  The  slot  number,  time,  and  arrival 
or  departure  designation; 

(2)  The  operating  carrier; 

(3)  The  date  and  scheduled  time  of 
each  of  the  operations  conducted 
pursuant  to  the  slot,  including  the  flight 
number  and  origin/destination; 

(4)  The  aircraft  type  identifier. 

(b)  The  FAA  may  withdraw  the 
common  slot  or  limited  slot  of  any 
carrier  that  does  not  meet  the  reporting 
requirements  of  paragraph  (a)  of  this 
section. 


§93.47  Administrative  provisions. 

(a)  Each  slot  shall  be  assigned  a 
number  for  administrative  convenience. 

(b)  The  FAA  will  assign  priority 
numbers  by  random  lottery  for  common 
slots  and  limited  slots  at  LaGuardia. 

Each  common  slot  and  limited  slot  will 
be  assigned  a  withdraw'al  priority 
number,  and  the  30-minute  time  period 
for  the  common  slot  or  limited  slot, 
frequency,  and  the  arrival  or  departure 
designation. 

(c)  If  the  FAA  determines  that 
operations  need  to  be  reduced  for 
operational  reasons,  the  lowest  assigned 
priority  number  common  slot  or  limited 
slot  will  be  the  last  withdrawn. 

(d)  Any  slot  available  on  a  temporary 
basis  may  be  assigned  by  the  FAA  to  a 
carrier  on  a  non-permanent,  first-come, 
first-served  basis  subject  to  permanent 
assignment  under  this  subpart.  Any 
remaining  slots  may  be  made  available 
for  unscheduled  operations  on  a  non¬ 
permanent  basis  and  will  be  assigned 
under  the  same  procedures  applicable  to 
other  operating  reservations. 

(e)  All  transactions  under  this  subpart 
must  be  in  a  written  or  electronic  format 
approved  by  the  FAA. 

Issued  in  Washington,  DC,  on  October  6, 
2008. 

Robert  A.  Sturgell, 

Acting  Administrator. 

[FR  Doc.  E8-24048  Filed  10-9-08;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  OCTOBER  10, 
2008 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Tuberculosis  in  Cattle  and 
Bison;  State  and  Zone 
Designations: 

Minnesota:  published  10-10- 
08 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act  Provisions: 
Fisheries  of  the 
Northeastern  United 
States;  Monkfish  Fishery; 
Framework  Adjustment  6 
to  the  Monkfish  Fishery 
Management  Plan; 
published  9-10-08 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Sales  of  Electric  Power  to  the 
Bonneville  Power 
Administration:  Revisions  to 
Average  System  Cost 
Methodology:  published  10- 
10-08 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticide  Tolerance 
Nomenclature  Changes; 
Technical  Amendments; 
published  10-10-08 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Special  Local  Regulation: 

US  Nationals  Waterski 
Racing  Championship; 
Mission  Bay,  San  Diego, 
CA;  published  8-22-08 
NUCLEAR  REGULATORY 
COMMISSION 
Industry  Codes  and 
Standards:  Amended 
Requirements:  published  9- 
10-08 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Exemption  from  Registration 
Under  Section  12(g)  of  the 
Securities  Exchange  Act  of 
1934  for  Foreign  Private 
Issuers:  published  9-10-08 


RULES  GOING  INTO 
EFFECT  OCTOBER  12, 
2008 


FEDERAL  RESERVE 
SYSTEM 

Rules  of  Practice  for  Hearings; 
published  10-6-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Interconnection  of  Distributed 
Resources:  comments  due 
by  10-14-08;  published  8- 

13- 08  [FR  E8-18800] 
COMMERCE  DEPARTMENT 
Foreign-Trade  Zones  Board 
Applications  for  Subzones: 

Foreign  Trade  Zone  77  - 
Memphis,  TN;  Black  and 
Decker  Corp.,  etc.; 
comments  due  by  10-14- 
08;  published  8-14-08  [FR 
E8-18849] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisheries  in  the  Western 
Pacific: 

Pelagic  Fisheries;  Squid  Jig 
Fisheries:  comments  due 
by  10-14-08;  published  8- 
28-08  [FR  E8-20004] 
Fisheries  in  Western  Pacific: 
Crustacean  Fisheries; 
Deepwater  Shrimp; 
comments  due  by  10-14- 
08;  published  8-14-08  [FR 
E8-18854] 

Interagency  Cooperation  under 
the  Endangered  Species 
Act;  comments  due  by  10- 

14- 08;  published  9-12-08 
[FR  E8-21414] 

DEFENSE  DEPARTMENT 
Defense  Acquisition 
Regulations  System 
Defense  Federal  Acquisition 
Regulation  Supplement: 
Competition  Requirements 
for  Purchases  from 
Federal  Prison  Industries 
(DFARS  Case  2008- 
D015):  comments  due  by 
10-14-08;  published  8-12- 
08  [FR  E8-18506] 
U.S.-International  Atomic 
Energy  Agency  Additional 
Protocol;  comments  due 
by  10-17-08;  published  8- 
18-08  [FR  E8- 19097] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 


Louisiana:  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21196] 

Michigan;  PSD  Regulations; 
comments  due  by  10-16- 
08;  published  9-16-08  [FR 
E8-21620] 

Approval  and  Promulgation  of 
Implementation  Plans  and 
Operating  Permits  Program: 
Missouri:  comments  due  by 
10-15-08;  published  9-15- 
08  [FR  E8-21183] 

Approval  and  Promulgation  of 
Implementation  Plans: 
Alabama:  Volatile  Organic 
Compounds  and  Open 
Burning:  comments  due 
by  10-15-08;  published  9- 

15-08  [FR  E8-21312] 
Florida:  Removal  of 
Gasoline  Vapor  Recovery 
from  Southeast  Florida 
Areas;  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21303] 
Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs;  States 
and  Territories — 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
Flubendiamide;  Pesticide 
Tolerances;  comments  due 
by  10-14-08;  published  8- 
13-08  [FR  E8- 18324] 

National  Oil  and  Hazardous 
Substances  Pollution 
Contingency  Plan;  National 
Priorities  List;  comments 
due  by  10-15-08;  published 
9-15-08  [FR  E8-21306] 
Pesticide  Tolerances: 
Tebuconazole;  comments 
due  by  10-14-08; 
published  8-13-08  [FR  E8- 
•  18625] 

Tribenuron  Methyl; 
comments  due  by  10-14- 
08;  published  8-13-08  [FR 
E8-18189] 

Revision  of  Source  Category 
List  for  Standards  Under 
Section  1 1 2{k)  of  the  Clean 
Air  Act,  etc.: 

Ferroalloys  Production 
Facilities;  comments  due 
by  10-15-08;  published  9- 
15-08  [FR  E8-21509] 
Thifensulfuron  Methyl; 

Pesticide  Tolerances; 
comments  due  by  10-14-08; 
published  8-13-08  [FR  E8- 
18457] 

Underground  Storage  Tank 
Program: 

Approved  State  Program  for 
Hawaii:  comments  due  by 


10-17-08;  published  9-17- 
08  [FR  E8-21497] 
Withdrawals  of  Federal 
Antidegradation  Policy: 

All  Waters  of  the  United 
States  within  the 
Commonwealth  of 
Pennsylvania;  comments 
due  by  10-15-08; 
published  9-15-08  [FR  E8- 
21464] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  Broadcasting 
Services: 

Atlantic  City,  NJ;  comments 
due  by  10-14-08; 
published  9-12-08  [FR  E8- 
21206] 

Bryan,  TX;  comments  due 
by  10-14-08;  published  9- 

12- 08  [FR  E8-21211] 
FEDERAL  TRADE 
COMMISSION 
Prohibitions  on  Market 

Manipulation  and  False 
Information  in  Subtitle  B  of 
Title  VIII  of  the  Energy 
Independence  and  Security 
Act  (of  2007);  comments 
due  by  10-17-08;  published 
9-16-08  [FR  E8-21605] 
GENERAL  SERVICES 
ADMINISTRATION 
General  Services  Acquisition 
Regulation: 

GSAR  Case  2008G515; 
Rewrite  of  GSAR  Part 
549,  Termination  of 
Contracts;  comments  due 
by  10-14-08;  published  8- 

13- 08  [FR  E8-18722] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

General  and  Plastic  Surgery 
Devices: 

Reclassification  of  the 
Absorbable  Hemostatic 
Device:  Reopening  of 
Comment  Period; 
comments  due  by  10-14- 
08;  published  9-11-08  [FR 
E8-21200] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Safety  Zone;  Captain  of  the 
Port  Zone  Jacksonville; 
Offshore  Cape  Canaveral, 
FL;  comments  due  by  10- 
17-08;  published  8-18-08 
[FR  E8-18996] 

Safety  Zones: 

Fireworks  Display,  Potomac 
River,  National  Harbor, 
MD;  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21551] 
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St.  Croix  Coral  Reef  Swim, 
Buck  Island  Channel, 

USVI;  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21555] 
HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
Proposed  Flood  Elevation 
Determinations;  comments 
due  by  10-14-08;  published 

7-14-08  [FR  E8-15982] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  Access  to  HUD 
Records  under  the  Freedom 
of  Information  Act  and 
Production  of  Material  or 
Provision  of  Testimony  by 
HUD  Employees: 

Revisions  to  Policies  and 
Practices  regarding 
Subpoenas  and  Other 
Demands  for  Testimony; 
comments  due  by  10-14- 
08;  published  8-12-08  [FR 
E8-18282] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants; 

Frosted  Flatwoods 
Salamander  and 
Reticulated  Flat; 
comments  due  by  10-14- 
08;  published  8-13-08  [FR 
E8-17894] 

Endangered  and  Threatened 
Wildlife  and  Plants; 

Proposed  Endangered 
Status: 

Reticulated  Flatwoods 
Salamander;  Proposed 
Designation  of  Critical 
Habitat  for  Frosted 
Flatwoods  Salamander 
and  Reticulated  Flatwoods 
Salamander;  comments 
due  by  10-14-08; 
published  9-18-08  [FR  E8- 
21878] 

Interagency  Cooperation  under 
the  Endangered  Species 
Act;  comments  due  by  10- 
14-08;  published  9-12-08 
[FR  E8-21414] 

LABOR  DEPARTMENT 
Veterans  Employment  and 
Training  Service 
Priority  of  Service  for  Covered 
Persons;  comments  due,  by 
10-14-08;  published  8-15-08 
[FR  E8-18869] 

NUCLEAR  REGULATORY 
COMMISSION 

When  Licensees  Depart  From 
a  License  Condition  or 
Technical  Specification  in  an 
Emergency;  Clarified 
Requirements;  comments 


due  by  10-14-08;  published 

8-15-08  [FR  E8-18918] 
POSTAL  REGULATORY 
COMMISSION 
Periodic  Reporting  Rules; 
comments  due  by  10-16-08; 
published  9-15-08  [FR  E8- 
21060] 

SOCIAL  SECURITY 
ADMINISTRATION 

Revised  Medical  Criteria  for 
Evaluating  Hearing  Loss; 
comments  due  by  10-14-08; 
published  8-13-08  [FR  E8- 
18718] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  Directives: 

Airbus  Model  A300-600 
Airplanes:  comments  due 
by  10-17-08;  published  9- 
17-08  [FR  E8-21724] 
Airbus  Model  A330 
Airplanes,  and  Model 
A340-200  and  A340-300 
Series  Airplanes; 
comments  due  by  10-17- 
08;  published  9-17-08  [FR 
E8-21727] 

Boeing  Model  777 
Airplanes;  comments  due 
by  10-14-08;  published  8- 
29-08  [FR  E8-20087] 
Bombardier-Rotax  GmbH 
914  F  Series 
Reciprocating  Engines; 
comments  due  by  10-14- 
08;  published  9-12-08  [FR 
E8-21282] 

Bombardier  Model  CL  600 
2B19  (Regional  Jet  Series 
100  &  440)  Airplanes: 
comments  due  by  10-17- 
08;  published  9-17-08  [FR 
E8-21730] 

Diamond  Aircraft  Industries 
GmbH  Model  DA  42 
Airplanes;  comments  due 
by  10-17-08;  published  9- 
17-08  [FR  E8-21701] 
McDonnell  Douglas  Model 
DC-9-30,  DC-9-40,  and 
DC-9-50  Series  Airplanes 
et  al.;  comments  due  by 
10-14-08;  published  8-29- 
08  [FR  E8-20082] 

Pilatus  Aircraft  Ltd.  Model 
PC  6  Series  Airplanes; 
comments  due  by  10-17- 
08;  published  9-17-08  [FR 
E8-21691] 

PZL  Swidnik  S.  A.  Model 
W-3A  Helicopters; 
comments  due  by  10-14- 
08;  published  8-15-08  [FR 
E8-18805] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Federal  Motor  Vehicle  Safety 
Standards: 


Lamps,  Reflective  Devices, 
and  Associated 
Equipment;  comments  due 
by  10-14-08;  published  8- 
28-08  [FR  E8-19837] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Determining  the  Amount  of 
Taxes  Paid  for  Purposes  of 
Section  901;  comments  due 
by  10-14-08;  published  7- 

16- 08  [FR  E8-16331] 
Employer  Comparable 

Contributions  to  Health 
Savings  Accounts  and 
Requirement  of  Return  for 
Filing  of  the  Excise  Tax; 
comments  due  by  10-14-08; 
published  7-16-08  [FR  E8- 
16175] 

Postponement  of  Certain  Tax- 
related  Deadlines  by 
Reason  of  Presidentially 
Declared  Disaster  or 
Terroristic  or  Military 
Actions;  comments  due  by 
10-14-08;  published  7-15-08 
[FR  E8-15939] 

TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 
Program;  Recoupment 
Provisions;  comments  due 
by  10-17-08;  published  9- 

17- 08  [FR  E8-21699] 
Terrorism  Risk  Insurance 

Program;  Terrorism  Risk 
Insurance  Program 
Reauthorization  Act 
Implementation;  comments 
due  by  10-16-08;  published 

9-16-08  [FR  E8-21578] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Proposed  Establishment  of  the 
Happy  Canyon  of  Santa 
Barbara  Viticultural  Area 
(2007R-311P);  comments 
due  by  10-14-08;  published 
8-12-08  [FR  E8-18536] 
Proposed  Establishment  of  the 
Lake  Chelan  Viticultural 
Area  (2007R-103P); 
comments  due  by  10-14-08; 
published  8-12-08  [FR  E8- 
18534] 

Proposed  Establishment  of  the 
Upper  Mississippi  River 
Valley  Viticultural  Area 
(2007R-055P);  comments 
due  by  10-14-08;  published 
8-12-08  [FR  E8-18535] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 


6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/la  ws.  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1157/P.L.  110-354 

Breast  Cancer  and 
Environmental  Research  Act 
of  2008  (Oct.  8,  2008;  122 
Stat.  3984) 

H.R.  1343/P.L.  110-355 
Health  Care  Safety  Net  Act  of 
2008  (Oct.  8,  2008;  122  Stat. 
3988) 

H.R.  3068/P.L.  110-356 

Federal  Protective  Service 
Guard  Contracting  Reform  Act 
of  2008  (Oct.  8,  2008;  122 
Stat.  3996) 

H.R.  3229/P.L.  110-357 
National  Infantry  Museum  and 
Soldier  Center 
Commemorative  Coin  Act 
(Oct.  8,  2008;  122  Stat.  3998) 
H.R.  4120/P.L.  110-358 
To  amend  title  18,  United 
States  Code,  to  provide  for 
more  effective  prosecution  of 
cases  involving  child 
pornography,  and  for  other 
purposes.  (Oct.  8,  2008;  122 
Stat.  4001) 

H.R.  5001/P.L.  110-359 
Old  Post  Office  Building 
Redevelopment  Act  of  2008 
(Oct.  8,  2008;  122  Stat.  4005) 
H.R.  5057/P.L.  110-360 
Debbie  Smith  Reauthorization 
Act  of  2008  (Oct.  8,  2008; 

122  Stat.  4008) 

H.R.  5265/P.L.  110-361 
Paul  D.  Wellstone  Muscular 
Dystrophy  Community 
Assistance,  Research,  and 
Education  Amendments  of 
2008  (Oct.  8,  2008;  122  Stat. 
4010) 

H.R.  5571/P.L.  110-362 
To  extend  for  5  years  the 
program  relating  to  waiver  of 
the  foreign  country  residence 
requirement  with  respect  to 
international  medical 
graduates,  and  for  other 
purposes.  (Oct.  8,  2008;  122 
Stat.  4013) 
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H.R.  2851/P.L.  110-381 

Michelle’s  Law  (Oct.  9.  2008; 
122  Stat.  4081) 

S.  2840/P.L  110-382 

Military  Personnel  Citizenship 
Processing  Act  (Oct.  9,  2008; 
122  Stat.  4087) 

Last  List  October  9,  2008 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


H.R.  5872/P.L.  110-363 

Boy  Scouts  of  America 
Centennial  Commemorative 
Coin  Act  (Oct.  8,  2008;  122 
Stat.  4015) 

H.R.  6370/P.L.  110-364 

Oregon  Surplus  Federal  Land 
Act  of  2008  (Oct.  8,  2008; 

122  Stat.  4018) 

H.R.  6460/P.L.  110-365 
Great  Lakes  Legacy 
Reauthorization  Act  of  2008 
(Oct.  8,  2008;  122  Stat.  4021) 
H.R.  6890/P.L.  110-366 
To  extend  the  waiver  authority 
for  the  Secretary  of  Education 
under  section  105  of  subtitle 
A  of  title  IV  of  division  B  of 
Public  Law  109-148,  relating 
to  elementary  and  secondary 
education  hurricane  recovery 
relief,  and  for  other  purposes. 
(Oct.  8,  2008;  122  Stat.  4025) 
H.R.  6894/P.L.  110-367 
Defense  Production  Act 
Extension  and  Reauthorization 
of  2008  (Oct.  8,  2008;  122 
Stat.  4026) 

H.R.  6946/P.L.  110-368 
To  make  a  technical 
correction  in  the  NET  911 


Improvement  Act  of  2008. 

(Oct.  8,  2008;  122  Stat.  4027) 
H.R.  7081/P.L.  110-369 
United  States-India  Nuclear 
Cooperation  Approval  and 
Nonproliferation  Enhancement 
Act  (Oct.  8,  2008;  122  Stat. 
4028) 

H.J.  Res.  62/P.L.  110-370 

Native  American  Heritage  Day 
Act  of  2008  (Oct.  8,  2008; 

122  Stat.  4035) 

S.  496/P.L.  110-371 
Appalachian  Regional 
Development  Act  Amendments 
of  2008  (Oct.  8,  2008;  122 
Stat.  4037) 

S.  1046/P.L.  110-372 

Senior  Professional 
Performance  Act  of  2008  (Oct. 
8,  2008;  122  Stat.  4043) 

S.  1382/P.L.  110-373 
ALS  Registry  Act  (Oct.  8, 
2008;  122  Stat.  4047) 

S.  1810/P.L.  110-374 
Prenatally  and  Postnatally 
Diagnosed  Conditions 
Awareness  Act  (Oct.  8,  2008; 
122  Stat.  4051) 

S.  2482/P.L.  110-375 
To  repeal  the  provision  of  title 
46,  United  States  Code, 


requiring  a  license  for 
employment  in  the  business  of 
salvaging  on  the  coast  of 
Florida.  (Oct.  8,  2008;  122 
Stat.  4055) 

S.  2606/P.L.  110-376 

To  reauthorize  the  United 
States  Fire  Administration,  and 
for  other  purposes.  (Oct.  8, 
2008;  122  Stat.  4056) 

S.  2932/P.L.  110-377 
Poison  Center  Support, 
Enhancement,  and  Awareness 
Act  of  2008  (Oct.  8,  2008; 

122  Stat.  4063) 

S.  2982/P.L.  110-378 

Reconnecting  Homeless  Youth 
Act  of  2008  (Oct.  8,  2008; 

122  Stat.  4068) 

S.  3560/P.L.  110-379 
01  Program  Supplemental 
Funding  Act  of  2008  (Oct.  8, 
2008;  122  Stat.  4075) 

S.  3597/P.L.  110-380 

To  provide  that  funds 
allocated  for  community  food 
projects  for  fiscal  year  2008 
shall  remain  available  until 
September  30,  2009.  (Oct.  8, 
2008;  122  Stat.  4080) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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